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Accretion. 


Act 


A  suit  for  possession  is  erroneously 
decreed  on  the  ground  that  havini^ ' 
formed  opposite  to  plaintiff's  viu 
lages,  the  land  subsequently  be- 
|onti)^uous  thereto.  It  is 
isary  to  determine  how  the 
land  formed 

Act  IV.  OF  1840. 

See  Evidence  (17) 
See  Zemindar  (1) 

OF  1845. 

5  W.  R.,  Civil  56.  and  11  W.  R,. 
Full  Bench  16,  considered  and 
applied  to  a  case  under  Section  21 

See  Issue  (2) 

See  Purchaser  (2) 

Act  IX.  OF  1850.  ^ 

See  Interpleader  (i) 
See^mall  Cause  Court  (3) 

ActXXvI1I.opi855 

repealed  the  Mahomedan  Law 

relating  to  usury 
Section  2.    See  jurisdiction  (27) 

Act  XXV.  of  1857. 

A  party  bringing  a  suit  under——  or 
Act  IX.  of  1859,  must  bring  it 
within  a  year  of  tl^e  seizure  and 
attachment  complained  of 

Section  7,    See  Act  IX»  of  iS$g, 

~*e  Procedure  (4) 

Act  XL.  0*^1858. 

(i)  A  manager  has  no  authority  in  con- 
nection with  the  estate  of  a  minor 
without  a  certificate  under  — — ... 

(2)  An  order  for  a  certificate  may  be  re- 
voked under    Section   27 1   if  the 
fl»«4^dge  sees  sufficient  cause 
Section    7.    See  Court  of  Wards  (i) 
Section  12.    See  Jurisdiction  (7) 
See  Appeal  (4) 

Act  VIII.  OP  1859. 

(i)  A  Court  is  bound  to  investigate  an  in- 
tervenor's  claim  under  Section  246 
to  a  share  of  moveable  property 
attached  in  execution  of  a  decree 

(2)  A  judetnent-debtor  applying  for  his 
cJischarge  under  Section  273,  and 
yet  being  shown  to  have  concealed 
a  portion  of  his  property,  is  proper- 
ly ordered  to  prison  under  Section 

••     8,  Act  XXII L  1861 
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Act  VIIL  op  iSsQ-^fContinuedJ ,  . 

(3J  The  word  *  Court  *  in  Section  208,  is 
limited  to  the  Court  which  passes 
the  decree  ...     65 

(4)  The  action  of  the  Court  under  Section       » 

73  IS  a  matt  A*  of  discretion,  not  of 
appeal ;  but  an  appeal  will  lie  after 
decree  against  interlocutory  orders, 
if  they  affect  the  decision  on  the 
merits  or  the  jurisdiction  of  the 
Court  ...     90 

(5)  The.  Full  Bench   Ruling  that  a  suit 

under  Section  230  must  be  treated 
as  an  ordinary  suit  for  the  recovery 
of  property,  and  that  the  whole 
question  of  title  ou^ht  to  be  gone 
into,  is  equally  applicable  to  a  case 
under  Section  229  *  ...   140 

(6)  The  title  of  the  objector  as  com- 

pared with  that  of  the  debtor  in 
possession,  is  not  a  point  for  adjudi- 
cation under  Section  246  ...   144 

(7)  Where  a  mokurrureedar  of  land  sold 

to  Sitisfy  a  debt  sues  to  obtain 
possession,  and  the  purchase  is 
found  to  be  not  bond  fide  but  for 
the  party  in  actual  possession. 
Section  260  is  no  bar  to  the  suit, 
the  ground  of  fraud  alone  giving 

f>laintiff  right  to  question  the  lega- 
ity  of  the  sale  ...  ...   179 

(8)  The  application  of  the  proviso  in 

Section  271  defined  ...  ...  209 

(9)  Section  73  applies  to  moveable  pro- 

perty, as  well  as  to  suits  for  title 
for  immoveable  property  ...  285 

(10)  Where  in  a  suit  on  a  registered  bond 

defendant  fails  to  summon  the 
Deputy  Registrar,  it  is  not  necesv 
sary  fur  the  Judge  to  use  the  discre- 
tion given  in  Section  138     302 

(11)  The  suing  of  the  representatives  of 

one  of  the  original  obligors,  who  was 
dead  at  the  time,  on  a  stamp  of 
one-fourth  of  the  value  prescribed, 


52 


54 


is  not  an  error  described  as  '*  im- 
proper means  "  in  Section  272   ... 
Section  I.  See  Jurisdiction  (31) 
Section  2.  See  Reversioner  (i) 
Sections  2  and  1 10.    See  Right  of 

Suit  (3r 
Section     j.  See  Misjoinder  {i) 
Section  10.  See  Mesne  Profits  (3) 
Section  32.  See  Right  of  Suit  {S) 
Section  58.  See  Appeal  (7) 
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Act  VIII.  OF  1859 — (Continued), 

Section     73.  See  Limitation  (14) 
Section     92.  See  Injunction  (2) 
Section     97.  See  Jurisdiction  (31) 
^    Section  104,  See  Appeal  (6) 
Section  119.  See  Decree  (4) 
Section  121.  See  Set-off  ( i ) 
Section   180.  See  Afesne  Profits  (7) 
Section  203.  See  Execution  (6) 
Sections  216,  217.  .9^^  Procedure  (5) 
Section  230.  See  Full  Bench  Rulings  (l) 
Section  237.  See  Attachment  (i) 
Section  240.  See  Alienation  (i) 
^  Section  246.  See  declaratory  Title  (2) 

See  Evidence  (4) 
See  Jurisdiction  (10) 
See  Limitation  (12)  (13) 
S^e  Regular  Suit  (i) 
Section  257.  See  Appeal  (9) 
Section  260.  See  Act  L  of  184$  (i) 
Section  270.  See  'Jurisdiction  {i'j) 
Section  337.  See  Appeal  (2) 

See  Appellate  Court  (2) 
See  Jurisdiction  (S) 
Section  350.  See  Error  (1) 
Sections  351  and  352.  See  Remand  (2) 
Section  355.  See  Appellate  Court  {\) 
Section  362.  Se*'  Jurisdiction  (I  i) 
Section  375.  See  Special  Appeal  (7) 
Sections  376  and  378.  See  keview  (7) 
Section  377.  See  Stamp  (8) 
Sections  378,379,  and  380.  vVftf  Review  (4) 

See  Benamee  (3) 
Act  IX.  OP  1859. 

A  seizure  within  the  meaning  of  Sec- 
tion 20,  defined  ...   114 
See  Aa  XXV,  of  1857, 
See  Procedure  (4) 

Act  X.  OF  1859. 

(1)  Whether  a  landlord  J^iving  notice  of 

enhancement  on  the   first  of  the 
grounds  stated  in  Section  1 7  treats 
the  ryot  as  having  a  right  of  oc-        ^ 
cupancy  ...       4 

(2)  The  proper  construction  of  the  word 

'revision' in  Section  151 

(3)  Section  20  refers  to  the  established 

usage  in  the  pergunnah,  not  be- 
tween the  parties 

(4)  The  provisions  of for  enhance- 

ment ot  rent  are  applicable  only 
where  the  occupant  has  such  a 
right  to  be  on  the  land  that  the 
owner  cannot  turn  him  out  ...  100 

(5)  A  judgment-debtor  failing  toin  voke 
•     the  protection  of  Section  78  can- 
not in  speci;il  appeal  claim  the  15 
days*  time  allowed  ...   178 

(6)  Whether applic  s  to  suits  for  ar- 

^  rears  where  land  is  used  agricultur- 
ally only,  or  also  where  it  is  occu- 
pied for  building  purposes  ...  252 

(7)  Clause  2,  Section  23  is  not  limited  to 

Suits  at  the  instance  of  the  ryot, 
but  appKes  toany  under-tenant ...  269 


Act  X.  OF  1859 — (Continued). 

ifii  Quare  —  Under  the  words  *  rate  of 
rent*  in  Section  3,  is  the  ryot  re- 
quired to  give  a  kubooleut  at  nuk* 
dee  rates  when  he  has  been  pre- 
viously holding  on  a  bhaolee  ten- 
ure 

(9)  Where  a  party  is  restored  to  posses- 
sion under  Section  15,  Act  XSV., 
1859,  the  opposite  party  may  ihftf- 
tute    proc^e&ngs    under  Section 

•  25 

(10)  Under  Section  24  an  agentcannotbe 
called  upon  to  account  for  m^pi 
other  than  rents  coJ||g|i^rti  the 
course  of  his  employmen 


388 


417 


447 


27 


99 


Clause  I,  Section  17.  See  Assumption  (1) 
Clause  6,  Section  23.  SeeJuri5diction{2j^ 
Clause  6,  Section  23.  See  Possessory 

Suit  (!)• 
Section  13.  See  Enhancement  (if^V^S) 
Section  24.  See  Rent  (3) 
Section  24.  See  Right  of  Suit  (11) 
Section  25.  See  jurisdiction  (24) 
Section  42.  See  Plaint  (t) 
Section  58.  See  Non'ikppearance  (l) 
See  Procedure  (i) 
^ee  Review  (8) 

Act  XI.  OF  1859. 

Section  36.     See  Act  L  of  i^$  (i) 

Act  XIV.  of  1859, 

A  party  dissatisfied  with  d  legitimate  ^ 
finding  under  Section  15.  has  a  spe- 
cial remedy  by  suit  in  a  Civil  Court, 
and  can  claim  the  High  Court's  in- 
terference only  where  the  Judge 
has  exceeded  his  jurisdiction,  or 
has  refused  to  exercise  it  ...  212 

Clause  3,  Section  i.  See  Declaratory 

•  Title  (2) 

Clause  4.  Section  i.  See  Lintitafi^lj^ 
Clause  16,  Section  i.  See  Lmtitatten.  {S) 
Section  11.  See  Limitation  (17)- 
Section  15,  See  Act  X,  of  1859  (9) 
See.  Jurisdiction  (24) 
See  Possessory  Suit  (l( 
Section  20.  See  Decree  (5) 

See  Limitation  (15) 
See  Limitation  (9)^^ 
See  Minor  {I) 

Act  XXVII.  OF  i860. 
See  Certificate  (2) 

Act  XXXII.  OP  i860. 

Section  184.    See  Right  of  Suit  (7) 

Act  XXIII.  of  1861. 

(i)  Under  Section  37,  the  High  Court 
may,  before  pronouncing  final 
judgment  in  appeal,  permit  plaint- 
iff to  withdraw  from  the  suit  with 
liberty  to  bring  a  fresh  suit  ^      ...     17 

(2)  Where  the  question  raised  goes  l)|^ 
hind  the  decree;  it  csinnot  be  gone 
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"•Act  XXIIL  of  1861 — (Continued), 

•  into  under  Section  1 1,  Act  XXII I. 

of  1861  •  ...  299 

Section    4.  See  jurisdiction  ( 1 2) 
Section    8.  See  Act  VIILof  1859  (2) 
Section  11.  See  Jurisdiction  (4) 

Act  VI.  (B.  C.)  of  1862. 

An  Ameen  making  a  measurement 
*  under  Section  2  must  record  only 
•  the  actual  state  of  things.  The 
remedy  for  any  act  not  in  confor- 
mity with  this  Section  is  to  appeal 
to  the  Civil  Court  as  prescribedijy 
Act  X,  of  1859  ...  269 

Si»  See  yurisdiction  (8) 
See  Measurement  (2) 
See  Stamp  ( i ) 
Section  10.  See  Measurement  (i) 

Act  X.  OF  1862. 

Article  3,  Schedule  A.    See  Stamp  (7) 

/PCWCXVI.  OF  1864. 

Section  7.    See  Small  Cause  Court  (1) 

Act  VIII.  (B.C.)  OF  1865. 

Sections  13  and  14.    See  Sale  (3) 

Act  XI.  OF  1865. 

(1)  Where  nouce  of  application  for  a  new 
trial  under  the  latter  provision  of 
Section  21  is  given  without  A  de- 
posit of  the  amount  of  the  decree,  a 

•  subsequent  deposit  made  within  7 
days  will  not  entitle  to  a  new 
trial  ...     42 

(2)  Explains  the  words  "  the  next  sit- 
ting of  the  Court"  in  the  latter 
pari  of  Section  21  ...    ib. 

(3)  Under  Section  29,  a  Small  Cause 
Court  should  not  make  a  reference 
on  a  simple  pointy  except  when  in 
doubt  ...  248 

(4)  The  words  "  Local  Government*'  are 
m  .M^     not  intended  to  include  a  Chief    % 

commissioner  •••  33i 

{5)  —gives  no  power  to  a  Judge  of 
a  Small  Calise  Court  to  review  his 
judgment,  except  as  provided  in 
Sectio^  21  ...  442 

Section     9.  See  jurisdiction  (21) 
^^.^fction  12.  See  jurisdiction  (12)  (25) 

Act  XX.  op  1865. 

See  Pleader  (3) 

Act  XX.  of  1866, 

(1)  Section  17  does  not  provide  for  the 
registration  of  the  petition  asking 
for  a  lease  ...  178 

(2)  —  does  not  give  appeal  against  an 
order  refusing  to  exercise  the 
authority  given  by  the  first  part  of 
Section  32,  neither  does  such  order 
fall  under  Section  83  or  Section 
82  ...  194 

(3)  Ufidcr  Section  48,  where  possession 
•  «        has  been  given  under  an  unregis- 
tered lease,  and  such  lease  is- dealt 
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.\ct  XX.  OP  1^6^^ Continued). 

with  merely  as  a  parol  contract,  a 
registered  lease  to  another  party 
cannot  prevail  against  it  ...  250 

Section  50,    See  Registration  {\) 
Sections  52  and  53.  See  Jurisdiction  (32) 
Section  53.    See  Jurisdiction  (23)       • 

Act  XXVI.  of  1867. 

Schedule  B,  No.  11,  Notes  A,  and  B. 
See  Valuation  (1) 

Act  XVI.  of  1868. 

Section  9.    See  Appeal  (5) 

e  Ministerial  Officers  (i) 
^ee  Jurisdiction  (28) 

Act  VII.  OF  1870. 

See  Stamp  (3)  (6) 

Admission. 

An made  by  an  intervenor  in  a 

former  suit  is  evidence  against  him 
quantum  valeat  in  a  subsequent 
suit  ...  165 

See  Estoppel  {i) 

See  Evidence  (16) 

See  Procedure  (2) 

See  Rent  (4) 

ApFlDAVlt. 

See  Higit  Courts*  Powers  (1) 

Agency. 

(i)  Where  an  agent  having  borrowed 
money  for  his  principal  on  a  bond 
to  which  plaintiff  put  his  name,  the 
lender  subsequently  obtains  a  de- 
cree with  interest  against  both 
agent  and  principal,  and  realizes 
the  whole  amount  from  the  plaint- 
iff, who  sues  to  recover  the  mo- 
ney. ...   173 

(2)  A  suit  against  an  agent  is  bad  in 
law  :  it  should  be  against  the  prin- 
cipal ...  248 
See  Proprietor  (i) 

Alienation. 

An which  is  null  and  void,  because 

made  whilst  an  attachment  was  sub- 
sisting, cannot  be  validated  by  ^le 
removal  of  the  attachment 

See  Compromise  (i) 

See  Mahomedan  Law  (10) 

Alluvion. 

See  Title  (5) 

Ancestral  Property, 

(1)  The  purchaser  of must  see  that 

there  is  sufficient  pressure  upon  the 
estate  to  make  the  transfer  neces- 
sary. The  fact  of  there  being  a 
decree,  an  attachment,  and  ai^ro- 
clamation  for  sale,  is  sufficient  pres- 
sure 

•  •  • 

(2)  The  objection  that  the  sale  of  <     — 
was  effected  without  the  consent  of 

•  an  (he  members  of  a  joint  Hindoo 
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Ancestral  Property — (Continued), 

family  can  only  be  made  by  the 
non-consentingf  member  ...     80 

See  Hindoo  Law  ( 1 ) 
See  Onus  Probandi  (9) 
^See  Possession  (i) 
Appeal. 

(1)  Where  a  party  appealing  to  the  High 

Court  is  himself  a  vakeel  of  the 
Court,  he  is  not  at  liberty  to  certify 
his  own  grounds  of ...   163 

(2)  A  decree  of  the  first  Court  reversed 

in  the  High  Court,  and  restored  in 
*  ■  to  the  Priv^  Council,  is  re- 

afllirmed  in  its  integrity,  and  the 
defendants  generally  are  entitled 
to  execute  it,  though  only  one  ap- 
pealed to  the  Privy  Council         ...  280 

(3)  Where  the  Judges  of  the  High  Court 

in  its  appellate  jurisdiction  are 
equally  divided  in  opinion,  a  party 

is  bound  to under  Clause  15 

of  the  Letters  Patent  before  he  can 
—  to  the  Privy  Council  ...  298 

(4)  An from   an   order  under  A<51 

XL.  of  1858  appointing  a  guardian 
and  manager  bears  no  value,  and 
cannot  be  carried  to  Her  Majesty 
in  Council  ...  299 

(5)  A  Zillah  Judge's  disallowing  of  an 

appointment  by  a  Subordinate 
Judge  cannot  be  appealed  against  328 

(6)  Where  defendant's  death  has  been 

notified  to  the  Court,  and  plaintiff  in 

does  not  attempt,underSection 

104,  Code  of  Civil  Procedure,  to 
have  the  deceased  represented,  the 
Lower  Appellate's  decision  is  in- 
correct in  law 

No lies  from  an  ex-parte  judg- 


(7) 


337 


ment,  when  the  reasons  assigned 
for  defendant's  absence  are  unsatis- 
factory    ... 

(8)  No lies  to  a  Subordinate  Judge 

from  a  Moonsiff 's  decisions,  under 
Aa  XXVL  of  1867.  Schedule  B, 
•    Art.  1 1,  note  (6),  as  to  the  market- 
value  of  property 

(9)  Where  a  judgment-debtor's  object  ions 

to  sale  in  execution  being  rejected, 
he  appeals  to  the  Judge  against  the 
order  without  expressly  objecting 
to  confirmation  of  sale,  the  Judge 
^  may  deal  with  the  case  as  an  ■     ■■ 

against  the  sale,  and  no  further 

lies  to  the  High  Court 

(10)  When  N  gets  a  decree  setting  aside 
^ihe  sale  of  property  attached  by 
M  in  execution  of  a  decree 
against  N's  husband's  brother,  but 
which  N  alleges  belonged  lo  her 
husband,  M  has  good  ground  of 
— y  if  he  can  prove  that  the  pro- 


349 


381 


385 


Appeal — (Continued),  m 

perty  belonged  to  the  judgment-  . 
debtor  ...445 

See  Act  VIII ,  of  18 $g  (4) 
See  Act  XX,  of  1 866  (2) 
See  Arbitration^award  (I)  (6)  (7) 
See  Interlocutory  Appeal  ( i) 
See  Issues  (3) 
See  jurisdiction  (8) 
See  Procedure  (10) 
See  Registration  (3)  • 

See  Special  Appeal, 
•    See  Stamp  (2) 
AppeClate  Court, 

(1)  Additional  evidence   received  '^yar^i^ 

with  the  mere  recorc^piraie 

papers  are  material  aiiTffl^^tant         * 
is  not  a  sufficient  compliance* with* 
the  proviso  of  Section  355,  Code  of 
Civil  Procedure  ...     i^ 

(2)  An can  exercise  the  powe»  with 

which   it  is  invested   by   Section  .« 
337.   Civil  Procedure  Code,  only 
when   the  decision   of  the  Lower 
Court  has   proceeded  on  ground 
common  to  all  the  defendants     ...   130 
Arbitration. 

(1)  A  judgment  by  a  Moonsiff  in  accord- 

ance with    an award    is  not 

^subject  to  an  appeal  ;  and  a  judg- 
ment of  a  Judge  reversing  ^uch  a 
judgment  of  a  Lower  Court  was«et 
aside  by  the  High  Court  under  its 
extraordinary  powers  of  revision 
as  without  jurisdiction  ...     33 

(2)  Where  arbitrators  give  in  different 

awards,  and  the  Court  of  first  in- 
stance having  tried  the  case  anew 
its  decision  is  upheld  in  appeal, 
the  case  cannot,  in  special  appeal, 
be  sent  back  to  the  arbitrators  with 
a  provisiop  for  difference  of  opinion  1 50 

(3)  Where  the  appointment  of  arbitrators      ^ 
*  is  not  consented  to,  and  the  juog^ 

ment  proceeds  on  the  —  award, 
the  decree  is  not  binding  on  the 
non-consenting  parties  ...  211 

(4)  Where  four  arbitrators  ace  appointed 

and  only  two  act,  the  award  is 
invalid  ...    ib, 

(5)  The  Court  is  not  wron^  in  pa^flg 

no  order  on  a  question  at  issue 
omitted  from  reference  to— — ,  and 
on  which  the  award  contains  no 
decision  ...  247 

(6)  Whether  an  appeal  lies   in  point  of 

costs  from  a  decree  enforcing  an 
——award  ...  255 

(7)  A  Civil  Court's  order  setting  aside 

an award  being  an  interlocu- 
tory order  is  not  open  to  appeal; 
but  a  decree,  after  setting  aside  the 
order,  and  hearing  the  case  on  its 
merits,  may  be  appealed  against  327 

See  Costs  {4)  , , 

See  ^Jurisdiction  (30) 
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IKDBX  (civil   rulings). 


Assault. 

•  See  Cause  of  Action  (5) 

See  Special  Appeal  (3) 

Assets. 

See  Representatives  (i)  (2) 


3^ 


Assignment. 

lee  Decree  {3) 
iee  Lessee  (l) 

AssutflPTioN. 

'  In  a  suit  against  a  ryot  under  Clause 
I,  Section  17,  Act  X.  of  1859,  tl^e* 
Judge's that  the  rents  claim- 

-m  ««»  «^^d  are  reasonable  is  unwarrantable  388 

»  Attac  h  m1iA9^» 

•      An^fc—  of  money  in  the  hands  of  a 
Deputy  Collector  without  any  such 
•  direction,  as  is  enjoined  by  Section 

2^7,  Act  yill.  of  1859,  ceases  to  be 
binding  when  once  the  suit  is  dis* 
**    missed  ...   101 

See  Act  VI I L  of  1839  (0 
See  Alienation  (i) 
See  Refund  {I) 
See  Right  of  Suit  {4) 

B. 

Bbnamee. 

(1)  Thc^rule  refusing  to  allow  an  agent, 
*  who  appears  in  a  written  contract 

as  principal,  to  oi¥er  parol  evidence 
to  exonerate  himself,  is  not  applica- 
ble to  cases  in  which  either  land- 
lord or  tenant  is  a holder   ...     12 

(2)  The  use  of  the  furzee  name  is  suffici- 

ently disposed  of,  if  the  p^rty  sets 
up  no  claim,  and  there  appears  to 
have  been  long  coiUinued  posses- 
sion on  the  part  of  the  person 
claiming  to  be  benefkial  owner  ...  58 
»  (3]^^here  in  a  suit  for  possession  by  an 
auction-purchaser  defendant's  pur- 
chase is  shown  to  have  been  a  fic- 
titious transaction,  the  case  does 
not  come  under  the  purview  of  Sec- 
tion 260^  Act  VIII.,  1859  ...  Ill 
(4)  Where  property  is  acquired  by  a 
Mahomedan  lady  in  wedlock,  and 

•  By  the  daughter,  very  little  evidence 
suffices  to  dispose  of  the  presump- 
tion from  the  fact  of  the  title-deeds 
being  with  the  lady,  against  the 
supposition  of  a  —  purchase  ...  366 

See  jurisdiction  (2) 
See  'Procedure  (1) 

Bhaolbe. 

See  Act  X.  of  i8sg  &) 
See  Assumption  (i) 

Bhikya. 

See  Rent  (3) 

Bond*      * 

( f>'The  right  accruing  to  a  lender  of  mo- 
ney under  a  mortgage^— is  to  have 

•  his  mortgage-lien  on  the  land  de- 


Bo}iij>^~(ContinuedJ. 

clared  and  the  property  sold  in 
satisfaction  ;  and  if  after  sale  the 
debt  is  not  satisfied,  to  proceed 
against  the  debtor  for  the  balanSe  214 

(2)  A which  hypothecates  property       *, 

for  money  advanced  is  a  deed  of 
simple  mortgage  ...  461 

See  Contribution  (5) 

See  Execution  (7) 

See  Jurisdiction  (15) 

See  Legal  Necessity  (i)  ^ 

See  Religio us  4SnJowmen t  {i) 

Boundary. 

See  Pottah  (i) 

Breach  op  Contract. 
See  Agency  (i) 

Butwarra. 

See  ^Jurisdiction  (26) 

C. 

Caste. 

See  ^Jurisdiction  (27) 

Cause  of  Action. 

(i)  Where  a  defendant  obtains  through  ' 
the  Magistrate  the  return  of  certain 
goods  placed  with  his  partner  inde- 
pendent of  the  partnership-specula- 
tion, a  suit  for  a  receipt  does  not  lie    47 

(2)  Where  in  the  case  for  an  account  the 

Court  finds  incidentally  that  there 
is  a  balance  to  the  present  plaintiff, 
its  decree  is  not  an  adjustment  of 

the  balance,  and  plaintiff's  

cannot  date  from  such  adjust- 
ment . 

(3)  A  suit  for  a  balance  incidentally  found 

by  the  Court  in  a  former  suit  upon 
an  alleged  adjusted  account,  is 
really  founded  on  a  contract ;  and 
where  the  contract  is  not  in  writ  • 

ing,  the  would    ordinarily 

arise  on  breach  of  contract  ...    ib. 

(4)  Where  money  is  lent  re- payable  oft 

demand,  ^nd  the  borrower,  accord- 
ing to  contract,  pays  interest,and  is 
not  apprised  of  the  lender's  debire 
to  have  back  the  principal,  there  is 
no 


184 


(5)  An  assault  by  parties  acting  together 

as  to  time,  place,  and  assault,  is 
a  single  act,  and  the  ^— -  commoti 
toaH  the  parties 

(6)  Where  5,  a  minor  to  whom  property 

descended  from  K)  has  disap- 
peared, and  plaintiff  institute^a 
suit  alleging  that  K's  great-grand- 
sons, who  are  in  possession,  are 
about  to  alienate  tne  estate,  and 
that  the  suit  is  brought  to  pre* 
serve  the  corpus  of  the  estate,  and 
in  the  fear  that  plaintiff  would  be 


224 


419 
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Cause  of  Action — (ContinuedJ, 

barred  bj^  limitaUon  if  B  did  not 
turn  up  within  12  years,  held  that 
plalntilF  has  no  —  ...  468 

^ee  Agency  (i) 
.         See  Declaration  of  Title  (i)  (3) 
• .        See  Lessor  (2) 

See  Limitation  (i)  (2)  (8)  (20) 

See  Loan  (i) 

See  Special  Appeal  (4) 

Certificate. 

(1)  A  deceased  a^etic's  distciple»  or  spiri- 
*  tual  brother  or  preceptor,  is  enti- 
tled to  a  —  to  collect  his  debts, 
even  though  mentally  incapacitated 

to  succeed  to  the  offipe  ...  383 

(2)  Where  a  Judge,  holding  that  the  spe- 

cial title  put  forward  bv  an  objector 
is  not  proved,  decides  that  the 
widow  of  deceased  is  best  entitled 

to  a under  Act  XXVIL  of 

i860  ...  415 

(3)  In  the  case  of  an  application  to  have 

a under  Act  XXVII.  of  i860 

cancelled  on  the  ground  that  the 
Judge  had  no  jurisdiction,  the  Judge 
should  require  applicant  to  prove 
his  allegation,  and  the  opposite 
party,  should  show  cause  why  the 
should  not  be  recalled 


464 


Civil  Ameen. 

(i)  Where  in  a  suit  to  establish  title  to 
land  a 's  map  is  not  ques- 
tioned by  either  party,  the  Court 
ought  not  to  question  its  correct- 


ness 
(2)  The  report  of  a 


appointed  a 


391 


Commissioner  under  the  Civil  Pro- 
cedure Code  is  evidence  only  oa 
the  point  to  which  the  commission 
refers  ...  493 

See  Act  VL  (B.  CJ  of  1862  (i) 

See  Evidence  C(2) 

See  Interlocutory  Appeal  (1) 

See  Mesne  Profits  (7) 

See  Onus  Probandi  (4) 


Compromise. 

(i)  A by  which  a  Hindoo  widow 

gives  up  all  her  rights  in  her  hus- 
band's estate  reserving  only  a  life- 
interest  in  a  part  of  it  is  an  aliena- 
tion not  bindmg  against  the  rever- 
•  sioners 


Conditional  Decree. 

Where  money  that  is  to  go  to  pay  the 
interest  is  realizable  by  a  decree 
which  is  afterwards  reversed  in  ap« 
peal,  the  suit  cannot  be  deemed  a 
success 

Confirmation. 

See  Onus  Probandi  (3)  ^ 

Confiscation  • 

—  of  property  within  his  own  tor- 

•       ritorles  by  an  Independent  Chief 

.  *    must  be  respected  by  the  English 

Courts.  The  fact,  if  disputed,  mus{ 

be  ascertained  in  the  sam^^p^Ss 

other  facts  in   issue  bC^^n  the 

parties 

Consanguinity. 

See  Makomedan  Law  (4)  . 


63 


218 


•• 


Construction. 

The  use  o£  the  word  '  i^temraree ' 
in  describing  a  pottah  shows  an 
intention  that  the  lease  should  be 
perpetual,  and  implies  its  heredi- 
tary character  « 

See  jurisdiction  (i) 

S^e  Regulation  XIV,  of  18 12  (i) 

Contract. 

(0  The  refusal  of  one  of  the  parties  t^  a 
to  carry  out  a  verbal  agree- 
ment to  register  the  deed  not  con- 
tained in  tne ,  does  not  give 

the  other  party  the  right  to  put  an 

end  to  the .     He  should  apply 

to  enforce  registration 

(2)  An  action  will  lie  to  recover  money 
paid  in  consideration  of  a  promise 
by  defendant  to  ^ive  plaintiff  his 

sister  i  n  marriage  if  the should 

be  broken 


107 


20 


154 


146 


iM      (a)  Where  a -being  arranged  between 

two  brothers,  a  decree  is  passed  on 
the  footing  of  its  terms,  declaring 
•*'that,on  the  death  of  S,  the  property 
shall  vest  in  R  :  Hjsld  that  K  has 
a  valid  cause  of  action  for  posses- 
sion and  mesne-profits,  but  the 
decree  itself  is  not  an  award  of 
possession 


485 


^   (3),.  Where  plaintiff  has  not  act^  up 

the  original  terms  of  a ,  de- 
fendant is  not;  bound  to  deliver 
over  or  ratify  the  document  intend- 
ed to  be  executed  between  them...  338 

See  Cause  of  Action  (3) 

See  Costs  (3) 

See  Evidence  (11)  *  « 

See  Pre-emption  (4) 

Contribution. 

(i)  Where  an  intervenor  being  made  a 
defendant  a  decree  is  passed  in 
favour  of  plai  n  tiffs  wi  t  hcostspay  able 
by  the  original  defendants,  there  is 
no  equity  between  the  parties,  in  the 
absence  of  any  agreenienty  to  jus- 
tify a  suit  against  tho  intervenor 

for ...     70 

(2)  Where  certain  property  of  thedeceased, 
who  is  represented  by  plaintiffs  and 
defendants,  is  attached  and  adver«> 
tized  for  sale,  and  platntiib  payinf^* 
the-  costs  due    under  the    Privy 
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CoNTRi  B  UTi  o  N — (Con  tin  uedj, 

•  Counci I  decree  sue  for :  H  e  ld 

that  defendants  are  liable  for  the 
sum  paid  in  excess  of  plaintiffs' 
share  ...  105 

(3)  In  a  suit  against  co-tenants  for  reco- 

very of  rents  paid  in  their  behalf, 
the  Court  should  not  pass  a  joint- 
•  decree,  but  should  determine  the 
liability  of  each  defendant  ...  143 

(4)  A  claim  for should  distinctly  set 

forth   the  amounts  due  by  each 

party  sued :  otherwise  the  plaint 

should  be  rejected  ...  373 

6^  Where  the  time  for  re-payment  of 

•  i^t>flr^\  borrowed  under  a  bond  by 

•       plaintiffs  and  defendants  i  and  2 

jointly  having  expired,  plaintiffs 

•  execute  a  second  oond,  and  part 
of^the  proceeds  being  applied  to 
the  payment  of  the  debt  oue  under 
the  first  bond,  the  residue  is  paid 
to  them  in  cash :  held  that  the 
Brst  bond  is  legally  paid  off,  and 
plaintiffs  are  entitled  to  sue  defend- 
ants I  and  2  for ...  458 

See  Costs  (3) 

COKVKTANCE. 

When  several  persons  jointly  convey 
"  Uie  whole  and  entire  property 
•absolutely,"  they  part  with  their 
whole  interest  whether  in  posses- 
sion or  expectation  ...  379 
See  Afahomedan  Law  (9) 

Costs. 

(t)  Where  co-sharers  are  made  defend- 
ants only  that  plaintiff  mi^ht  have 
a  complete  decree  fqr  partition,  he 
shoula  pay  their ...     94 

(2)  Where  a  case  being  reversed  by  the 
^    ^      High  Court  on  appeal  is  remand- 

*^  ed  «rith  orders  allowing  plaintiff 
to  amend  his  plaint,  and  requiring 

him  to  pay  the of  the  first 

two  hearings :  held  that  the  stamp 
for  the  plaint  is  properly  included 
in  the  costs  of  the  second  hearing, 
and  that  the  whole  of  the  pleaders 
^  ftes  should  be  paid  for  the  second 
trial  ...  143 

(3)  Where  in  a  kubooleut  it  is  stipulated 

that  if  a  suit  then  pending  be 
decided  against  the  lessors,  the  les- 
sees shallpay  the  lessors' ,  and 

if  decidea  in  their  favor,  the  — — 
awarded  would  go  to  the  lessees : 
HELD  that  the  case  being  decided 
against  the  lessors,  the  lessees  arc 

liable  to  pay  all recoverable 

from  them ;  but  qutsre,  whether  the 
Small  Cause  Court  Judge  should 
(kovide  for  the  lessees  being  en- 
abled to  iise  the  lessors'  rights  for 
recovering  in  a  suit  for  contribu- 

Vol.  XIV. 


Costs — (Continued), 

tion  paid  in 


behalf  of  the 


191 


255 


312 


387 


295 


other  parties  to  the  suit 

(4)  A  Judge  is  not  bound  to  give at 

a  certain  valuation,  and  a  suit  to 
carry  out  an  arbitration-award 
need  not  be  valued 

(5)  Quaere: — ^Whether  the  High  Court 

can  give in  a  case  in  which  it 

has  declined  jurisdiction 

(6)  — —  are  not  consequential  on  partial 

relief  being  granted  in  a  suit  in- 
volving a  n^ch  larger  subject- 
matter  a  portion  of  which  is  still 
sub-judice 

See  Arbitration^atioard  (6) 

See  Contribution  (l)  (2) 

See  jurisdiction  (29) 

See  r  leader  (2) 

Court  Fees'  Act. 

See  Act  VII,  of  18 jo. 

Court  of  Wards. 

The is  not  a  person  within  the 

meaning  of  Section  7,  Act  XL.  of 
1858,  and  cannot  administer  an 
estate  by  virtue  of  a  will  or  deed 
executed  by  a  private  person 

See  Right  of  Suit  {I) 

Creditor. 

Where  a  widow  administering  her 
husband's  estate  sues  to  recover 
certain  moveable  property  wrong- 
ly appropriated  by  her  son,  who 
pleads  a  set-off  on  account  of  a 
claim  against  his  father :  held  that 
defendant  is  rightly  referred  to  a 
separate  suit 

Criminal  Procedure  Code. 

Section  308  is  not  applicable  where  a 
private  individual  charges  the  pub- 
lic with  committing  a  nuisance  in 
the  exercise  of  an  admitted  right 

Cross-appeal. 

There  can  be  no after  an  appeal 

is  withdrawn 

Cross-decree. 

See  Procedure  (10) 


D. 
Darhila. 

A  party  producing  — — s  is  bound 
to  give  evidence  of  their  having 
been  signed  by  the  person  by  whoiyi 
they  purport  to  have  been  granted  21 1 


136 


177 


210 


I 


I 


Damages. 
(1)  In 


%  * 


a  suit  for  — -  on  account  of  a 
charge  brought  in  a  Criminal Cou<(t, 
plaintiff  must  prove  that  there  was 
no  reasonable  cause  for  the  accusa* 
tion ;  and  the  proceedings  in  the 
Criminal  Court  are  not  evidence  in 
the  Civil  Co\irt 
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*a'0  I'.viihmP  (14; 

.S*'i<  limitfiHon  (7)  (16) 

WIhmi'  nldlitlill  in  u  Nuil  for  * —  faiU 
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0  kSulliiM  7,  All  VIII.  of  iH^ij,  from 
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483 


J53 


-s  *<:•  ted  :«^  «  ZiiT  w .'  r'Tcr 


i: .  Wnerc :-:  a  *>:£:  ice  2  V-brcCe -t  at  en- 
r^af^ced  rates  6ffe-- darts  raise  no 
q^estkm  as  to  rates,  t-^y  may  be 
pre^utrcd  lo  adm-t  plai^trtr  «  daim 

'2,  I n  a  <'j:t  for  -» —  on  <i -Cerent greands, 
the  fact  of  the  plaintiff's  relyii^ 
on  one  ^ound  only,  and  of  the 
judgment  resting  on  that  gTom>d 
oniy,  does  not  show  a  mU^er  of 
the  other  grounds 

(3)  Though  plaintiff  should  not  be  tied 

down  too  strictly  to  his  statements, 
yet  he  must  be  limited  to  the  case 
made  in  the  plaint 

(4)  A  zemindar  cannot  claim  a  kubooleut 

at  enhanced  rates,  for  a  ]iSriOd 
which  has  already  elapsed,  when 
the  suit  is  instituted  without  the 
notice  prescribed  in  Section  13, 
ActX.,  1859 

(5)  A  landlord  has  never  been  able  to 

recover  rents  at  enhanced  rates  for 
a  past  time  without  antecedent 
notice ;  and  since  Act  X,  of  1859, 
Section  1 3i  requires  the  notice  to 
bear  sufficient  ground  of  ■    ■  ■■     ... 

(6)  That  a  tenant  may  possibly  be  able 

to  increase  the  profits  of  the  land 
judging  from  its  qualitVi  is%iot  a 
good  ground  of  -*— — .    It  must  be» 
bnown  that  he  is  able  to  do  so    ... 

b    • 


23 


4 

(A 


ik 


>7« 


27^ 


ib 


INDEX   (civil   rulings). 


IX 


— ^KHANCEMENT — CConttnued), 

See  Act  X.  of  1859  (i)  (4) 
f  See  Evidence  (9) 

*  See  Notice  (3) 

See  Onus  Probandi  (7) 

Ejectment. 

Where  there  is  no  partition,  one  part 

owner  cannot  insist  on  the of 

•  a  person  holding  under  the  other 
>        ^     part  owner  for  10  or  17  years      ...   183 
^j  See  Lessor  (i) 

^^ftuiTY  OF  Redemption.  • 

f         See  Mortgage  U)  {^)  {6)  {7} 
RtOR. 
Where  a  Lower  Appellate  Court  in 
•         confirming  the  first  Court's  decree 
in  favor  of  plaintiff  in  a  suit  for 
'  i  possession  of  land  finds  that  one 

'  o^  the  defendants  is  plaintiff's  ryot 

■^  ■  contrary  to  plaintiff's  own  allega- 

^1  tion,  the does  not  affect  the 

'  merits  of  the  case  or  the  Lower 

Court's  jurisdiction ;  and  the  High 
Court  cannot  interfere  under  Sec- 
tion 350,  Code  of  Civil  Procedure  141 

See  Review*  (6) 

See  Special  Appeal  (!) 

ATE. 

See  J^re-emption  (5) 

LSTOPPBL. 

I  How  applicable  where  application  is 

I  made  to  a  Collector  tor  a  tenure 

liable  to  pay  revenue  on  account  of 
an  estate,  which  applicant  has  carv- 
ed out  of  unoccupied  waste,  and 
the  Government  cannot  create  such 
a  tenure  ,  ...  391 

See  Remand  (4) 

lEviDBNCB. 

(l)*^he  improper  reception  of  —  does  not      ^ 
make  it  no ,  and  does  not  war- 
rant  the  reversal   of  the    Lower 
Appellate  Court's  decision  if  justi- 
fied by  sufficient independently 

improperly  admitted 


E  V I D  E  N  c  E — (Co  n  tin  uedj, 

(6)  A  judgment  in  a  case  against  the 

same  defendants,  where  they  raised 
the  same  contention,  is  admissible 
as for  what  it  is  worth 

(7)  Plaintiff  is  not  at  fault  for  not  prg>- 

ducing  previously  the  additional 

not  originally    necessary  to 

prove  his  claim 

(8)  Rough  notes  by  an  Assistant  Collec- 

tor of  depositions  not  recorded  are 

not ;  and  an  opinion  based  on 

such is  without  legal  validity 

(9)  In  a  suit  for  enhancement,  qucere-^ 

is  it  sufficien^that  defendant's  plea 
is  a  mere  allegation  of  lakheraf,  or 
must   it   be   supported  by  primd 
facie ? 

(10)  In  a  suit  for  possession,  the  fact  of 
plaintiff  being  a  subscribing  wit- 
ness to  a  pottah  set  up  by  defend- 
ant is  not  conclusive  against  the 
former 


201 


236 


269 


285 


293 


ksTJ 


(II)  Verbal 

the  terms 


is  admissible  to  modify 
of  a  written  contract, 


of  the improperly  admitted  ...     19 

(2)  The  fact  of  a  witness  being  servant 
»  ^H*  dependant  of  the  plaintiff  does 

not  disentitle  him  to  credit  ...     23 

(3)  A  plaintiff  suing  on  title-deeds  as — of 

his  claim  must  file  them  with 
his  plaint,  or  produce  them  at  the 
first  hearing,  or  show  good  cause 
for  not  doing  so  ...     95 

(4)  I  n  a  suit  to  set  aside  a  su  m  mary  award 

under  Section  246,  Act  VII L,  1859, 

facts    must  be  found   on  the 

taken  in  the  case,  and  not  on  any 
taken  in  the  summary  cause       ...    ib, 

(5)  Possession  as  lakherajdars  for  a  long 

ceries  of  years  may  be  proved  by 
^  ,       oral -notwithstanding  the  fail- 
ure of  documentary  proof  ...   108 


where  the  parties  did  not  intend 
the  writing  to  contam  the  whole 
agreement  between  them  ...  319 

(12)  An  Ameen's  investigation  as  to  mesne- 

profits  is  no against  a  party 

absent  therefrom ;  and  if  his  name 
is  not  in  the  petition  for  execution, 
there  can  be  no  presumption  that  he 
was  a  party  ...  373 

(13)  Where  a  Subordinate  Judge  accepts 

as  sufficient,  and  tne  case  is 

remanded  only  for  a  defect  of 
parties,  his  successor  may,  when  the 
ca.*?c  is  returned  by  the  first  Court  a 

look  upon  the as  primd  facie 

good  ^  .;.  3^ 

(14)  Where  a  decree  is  put  in  as ,  it  is 

not  open  to  the  Judge  to  consider 
its  merits  orthe  — —  on  which  it  is 
founded  ...  39^ 

(15)  Jumma-bundeepapers  areonly  cor- 

roborative   of  the  same  value 

as  that  which  is  attached  to  books 

of  accounts  under  Act  II.,  1855;*.  474 

( 1 6)  The  admission  by  a  survi  vi  ng  daugh- 

ter  of  a  member  of  a  joint  Hindoo 
family,  that  the  children  of  her  de- 
ceased sister  have  a  title  to  her 
father's  share,  is of  the  exis- 
tence of  the  title  before  the  suit ...  484 

(17)  Held  (by  Markby,  J.)  that  a  Judge 

does  not  go  further  than  his  dis- 
cretion in  rejecting  as a  pro- 
ceeding under  Act  IV.  of  1840  ...  493 

See  Admission  (i)  , 

See  Appellate  Court  (i) 

See  Benamee  (i) 

See  Confiscation  (l) 

See  Damages  ( i ) 

See  Mesne-profits  (7) 


I 
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EvjDZscE-^CContinuedj. 

See  Mortgage  (i) 
See  Remand  (5) 
See  Witness  (4)  (5) 

Execution. 

{ly  The  mere  payment  of  tullubannah  by 
,  a  decree-holder  is  not  sufficient  evi- 

dence of  a  bond-fide  intention  to 
execute  his  decree     ... 
(2)  The  representative  capacity  of  the 
party  applying  to  execute  a  decree 
It  of  a 


112 


on  behalf  of  a  minor  ceases  with 
the  minor's  death  :  further  steps  in 
execution  must  be  taken  by  the 
deceased's  legal  tepresentative  ...  162 

(3)  A  party  applying  for of  a  Zillah 

Court's  decree,  which  has  been 
affirmed  in  appeal  by  the  High 
Court,  must  state  whether  a  further 
appeal  to  the  Privy  Council  has  been 
preferred         ...  205 

(4)-— of  a  decree  against  the  civil  pay 
of  a  non-commissioned  officer 
employed  in  the  Civil  Department, 
and  residing  beyond  Military  Can- 
tonments, is  in  conformity  with  law  231 

(5)  A  decree  in  respect  of  the  debts  of  a 

member  of  a  Hindoo  family  incur- 
red in  his  lifetime  on  his  own 
account  can  only  be  executed 
against  property  passing  to  his  wi- 
dows in  their  own  right  ...  340 

(6)  Before  a  decree-holder  can  put  Section 

203,  Act  VIII.  of  1859,  in  force,  he 
must  satisfy  the  Court  that  no  such 
property  of  deceased  can  be  found 
as  he  can  sell  in 


(7)  A  party  obtaining  a  farming  lease  as 
security  for  a  loan,  and  then  obuin- 
ing  a  decree  in  a  suit  on  the  bond 
executed  by  the  lessor, can  not  retain 
his  former  status 

See  Acf  VIII.  of  ,859  ii) 
See  Appeal  (9) 
See  Incumbrance  (i) 
See  In  sia  Iments  ( i ) 
See  Irregularity  (2) 
^See  ^jurisdiction  (4) 
See  Limitation  (5)  (10)  (19) 
See  Mesne-profits  (5) 
See  Procedure  (8)  (10) 
See  Recorder's  Court  (2) 
See  Regular  Suit  (i) 
See  Reversioner  (3) 
^ee  Right  of  Suit  (2)  (10) 
See  Security  (i) 

Ex-PARTE  Judgment. 
Sge  Appeal  (7) 

F. 
Farmer. 

See  Zemindar  (i) 


362 


463 


Farming  Lease* 

See  Execution  (7) 
Finding.  * 

Where  in  a  suit  by  A  against  an  agent 
for  an  account  of  collections  of  a 
share  in  land  ^intervenes,  and  the 
Court  declares  A  to  be  the  zemin- 
dar, this is  binding  against  B 

in  a  subsequent  suit  against  hinW>y 

A  for  recovery  of  the  same  share  165 

Foreclosure. 

^    See  Notice  (4) 

Fornication. 

See  Mahomedan  Laiv  (i)  (2)  ^ 

Fraud.  , 

An  applicant  desiring  an  inquiry  into  » 

charges  of ^and  forgery  should 

apply  directly  for  that  purpose  ...  20^ 

See  Aa  VIII.  of  18 sg  (7) 

See  Insolvency  (i)  • 

See  Jurisdiction  (13) 

See  Procedure  (8) 

See  Registration  (i) 

See  Reversioner  (2) 

See  Sale  (5) 

Full  Bench  Ruling. 

The  proper  construction  of  the 

•  in  13  W.  R.,  p.  80,  given  ...  358 

G.  •     . 

Gentiles. 

See  Hindoo  Law  (2) 

Ghatwal. 

The  authorities  may,  under  Regula- 
tion XXIX.  of  18 1 4,  transfer  a 
defaulting 's  tenure,  notwith- 
standing yiat  money  is  offered 
before  the  tenure  is  actually  made 
over  to  a  got  her  ,_  203 

H.  .       ••    • 


High  Court's  Powers. 

(i)  Where  petitioners  omit  to  state  that 
the  summons  was  served,  the  High 
Court  will  refuse  to  exercise  their 
extraordinary  powers  in  respec^to  a 
finding  of  the  MoonsiflF  that  it  has 
not  been  served 

(2) under  Section  15  of  the  Charter 

Act,  where   a    Deputy   Collector 
having  passed  an  informal  decree 
^  refuses  to  execute  it  on  application      g 

(3)  The  Recorder  of  Moulmein  mayprant 
or  withdraw  a  Small  Cause  Court 
Pleader's  license  to  practise ;  but 
while  the  High  Court  cannot  inter- 
fere with  his  discretion  where  no 
appeal  lies,  it  may  take  means  to 
insure  the  due  observance  of  pro- 
ceedings essential  to  the  righfap- 
plication  of  his  discretion  .,:  ^t;; 


8 
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High  Court's  Powers — (Continued ). 

See  Act  XIV .  of  1859  (i) 
*  See  Act  XXIII.  of  1861  (i) 

See  Arbitration^award  (1) 
See  yurisdiction  (22) 
See  Recorder's  Court  (i) 

Hindoo  Devotee, 

See  Certificate  (I) 

Hindoo  Law. 

(i)\Vherc  a  property  would  have  been 
irrevocably  lost  td  a  family,  but  is 
re-purchased  by  a  member  who  is  * 
at  the  time  solely  entitled,  and  who 

•       advances  the  money  out  of  his  self- 
»  acquired  property,   he  need  not 

m  share  it  against  his  inclination  with 
his  sons 
«  (2)  Section  5,  Chapter  2  of  the  Mitak- 
slgra  is  only  a  statement  of  the 
oraer  in  which  gotrajas  would  in- 
herit, and  does  not  limit  the  in- 
heritance to  the  grandsons  of  the 
paternal  grandfather  and  paternal 
great-grandfather 

(3)  A  Kajah  holding  an  impartible  raj  is 
in  the  same  position  as  an  ordinary 
2emindar,  and  his  relinquishment 
in  favor  of  the  next  legal  heir*  is 
not  forbidden  by 


34 


117 


197 
208 


379 


(4)  lender  the  Mitakshara,  a  brother's 

grandson  may  be  an  heir 

See  Ancestral  Property  (1) 

Hindoo  Widow, 

A in  possession  and  the  appa- 
rent next  taker  by  joining  in  one 
conveyance  can  make  a  complete 
title 

See  Compromise  (i)     • 

See  Reversioner  (2) 


I, 


Illegal  Cess. 

A  sum  collected  by  a  tehsildar  as 
pttrvi^bhika  is  an  — —  ...  447 

Illegitimacy. 

See  Mahomedan  Law  (5) 

IxCUsfBR^lNCB. 

A  purchaser  of  property  in  the  name 
of  another  simply  pays  the  debt 
which,  as  representative  of  the  mort- 

Sagor,  he  is  bound  to  pay,  and  he 
oes   not  alter  his  position  with 

regard  to  any on  the  estate 

before  his  purchase  ...   179 

See  M/)rtgage  (ii> 

Inheritance. 

See  Mutation  Register  (1) 

Injunction. 

(I)  A  Court's  power  to  attach  property 

^  «       and  appomt  a  receiver  extends  only 

to  the  custody  of  the  property  in 


Injunction — (Continuedj, 

dispute,  and  ceases  when  the  suit 

comes  to  an  end.    An cannot 

be  maintained  after  a  claim  is  dis- 
missed or  pending  a  suit  ...  384 

(2)  An cannot  be  issued  under  Seo> 

tion  92,  Code  of  Civil  Procedure, 
without  proof  of  an  intention  of 
waste,  damage,  or  alienation       ...  409 

Insolvency. 

Where  a  widow  administering  her- 
husband's  estate  sues  to  recover 
certain  moveable  property  appro- 
priated by  her  son,  who  pleads  that 
It  was  fraudulently  kept  out  of  his 
father's  schedule  when  the  latter 
passed  through  the  Insolvent  Court : 
held  that  where  the  Official  Assig- 
nee refuses  to  make  claim  to  pro- 
perty in  dispute,  no  third  party  can 
set  upa  claim,  the  right  of  ownership 
being  vested  in  the  plaintiff  notwith- 
standing the  alleged  fraud  ...  136 

Instalments. 

Where  interest  is  not  provided  for  in 

a  decree  ordering  payment  by , 

the  Court  executing  it  is  bound  to 
refuse  giving  interest  if  objected  to. 
In  such  a  case  the  decree- holder,  if 
subjected  to  loss  by  delay,  may  pro- 
ceed against  any  property  liable  to 
attachment  and  sale  on  default  of 
payment  of  any  of  the •        ...  324 

See  Limitation  (16) 

See  Right  of  Suit  {10) 

Interest. 

(1)  A  Subordinate  Judgealterlngadecree 

in  respect  of after  the  lapse  of 

two  years  makes  a  substantial  al- 
teration, and  really  grants  a  review, 
and  good  ground  for  the  delay 
ought  to  be  shown  ...     62 

(2)  The  grant  of is  a  matter  for  the 

judicial  determination  of  the  Court 
granting  the  decree  ...     ib, 

(3)  In  the  absence  of  accounts  or  othe^ 

evidence  to  show  the  profits  of  a 

business is  awarded  at  12  per 

cent,  per  annum  ...     87 

(4)  In  a  suit  to  recover  money  lent,  where 

the  stipulated  terms  of  -—  are 
below  the  ordinary  terms  in  this 
country,  and  the  penalty  is  but  the 
ordinary  rate,  the  plaintiff  is  enti« 
tied  to  a  decree  ...  436 

See  yurisdiction  (27) 

See  Mesne-profits  (4) 

See  Usury  (1)  -* 

See  Instalments  (I) 

Interlocutory  Appeal. 

Where  an  appeal  was  laid  from  an 
order  relating  to  the  execution  of  a 
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Interlocutory  Appeal — (Continued), 

decree,  andthe  High  Court  directed 
an  Amecn  to  make  a  map  of  the  pro- 
perty delivered  over,  and  this  map, 
owing  to  certain  proceedings  in  a 
Subordinate  Judge's  Court,was  not 
transmitted  \  but  a  second  Ameen 
was  sent  and  made  a  second  map, 
the  High  Court  proceeded  on  the 
Ameen's  map  and  report,  no  excep- 
tion against  it  having  been  filed  ...  418 

Interpleader. 

Where  B's  goods  held  in  pledge  by  C 
are  seized  by  a  fcailiff,  C  is  entitled 
to  maintain  an suit  ...  303 


Irregularity. 

(i)  A  sale  at  auction  of  an  estate  for  less 
than  its  market -value  cannot  be  set 
aside,  unless  the  judgment-debtor 
can  show  that  the  inadequate  price 
is  directly  and  presumably  the 
result  of  an—  ••• 

An at  an  execution-sale  causing 

property  to  be  sold  at  an  inadequate 
price  entitles  the  judgment-debtor 
to  have  the  sale  reversed 
See  Issue  (1) 


44 


(2) 


320 


Issue.  ,..    .     .       e 

(1)  The  trial  of  the of  limitation  after 

the on  the  merits  is  an  irregu- 
larity which,  in  an  Appellate  Court 
is  not  necessarily  productive  of  dis- 
advantage even  to  defendant 

(2)  In  a  suit  by  a  certified  purchaser  at  a 

sale  for  arrears  of  revenue,  it  is  not 
a  principle  of  law  to  frame  the— 
as  to  the  source  from  which  the  pur- 
chase-money  came 

(3)  Where  in  a  suit  for  delivery  of  papers 

defendant's  plea  that  they  were 
made  over  to  plaintiff's  son  is  put 

in ,  and  the  first  Court  finds 

that  some  papers  were  so  delivered 
and  orders  the  delivery  of  certain 
other  papers :  held  that  the  ques- 
«,  tion  whether  the  receipt  by  plaint- 
iff's son  was  a  receipt  by  him  as 
agent  ought  not  to  be  entertained 
in  appeal 

See  Procedure  (6) 

See  Remand  (2)  (5) 

See  Rent  (i) 

See  Representative  (i) 


ISTBMRAREE. 

See  Construction  (i) 


267 


Joint-decree — (Continued).  y 

several  decree  for  mesne-profits,  if 
any  one  of  the  defendants  nas  been  ; 
in  possession  only  of  particuUir  1 
lands  or  a  mou;;ah,  his  liability  will 
in  equity  extend  only  to  such  land,  ; 
&c. ;  and  for  such  land  the  decree-  ! 
holder  can  take  out  execution  as  j 
against  lessor  and  lessee  %  ...  | 

See  Contribution  (3) 

Joint  Hindoo  Family. 

(1)  The  principle  that  in  a there  may 

*  •       be  an  operative  division  of  title . 

without  a  corresponding  division  of 
the  subject-matter,  does  not  appl^ 
where  there  is  no  deed  or  agree- 
ment contemplating  the  subject  oi» 
separation 

(2)  A  member  of  a may  mortgage 

his  undivided  share  of  t}\p  joint 
property  without  the  consent  of  his 
co-sharers  in  order  to  raise  money 
for  the  benefit  of  the  family 

(3)  In  a it  does  not  follow  that  ail 


372 


466 


the  property  in  the  hands  of  any 
one  member  is  joint 

(4)  A  member  of  a  Mit^kshara  family 

cannot  sue  separately  for  his  share 
•   of  the  joint  family  property 

(5)  Qucere. — Is  a  mere  signification  of  in- 

tention on  the  part  of  amen1bei;of  a 
sufficient  to  constitute  separa- 
tion without  actual  partition  by 
metes  and  bounds  ? 

(6)  Separate  occupation  of  a dwell- 

ing-house, some  portions  of  which 
are  in  joint  occupation,  does  not 
necessarily  imply  that  the  proper- 
ties so  occupied  are  separate  pro- 
perties    • 

See  Evidence  (16) 

See  Execution  (5) 
r  See  Limitation  (6)  ,         *  • 

Judgment-debtor. 
See  Rights  is) 

JUMMA-BUNDEK  PaPERS. 

See  Evidence  (15)         * 

Jurisdiction. 

(1)  Of  the  High  Court  as  defined  in  the 
judgment  of  the  Division  Bench  re- 
ported  in    10    Weekly  Reporter, 


(2) 


page  38 
Off 


J. 


Joint.decrek,  ^     .  .         , 

Though  a  decree  is  m  words  a  joint  and 


i 


i 


i 


Revenue  Courts  in  respect  of  suits 
in  which  either  landlord  or  tenant 
is  a  benamee  holder,  the  name  used 
not  being  that  of  the  contracting 
party 

(3)  Of  a  Collector^  independently  of  Act 

X.,  in  respect  of  the  admission  of  a 
part  V  to  be  heard  when  a  proceed- 
mg  has  taken  place  in  hi^  absence 

(4)  Where  a  judgment-debtor  sue&tQre« 

cover  possession  of  excess  latv^ 
made  over  to  the  decree-holder  ... 

t     • 
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USDICTION — (Continued), 

(5)  Where  a<)  execution-sale  of  an  estate 
h2i4  •  in  the  towjee  of  Nuddea  is  con- 
^^         firmed »  fifteen  mouzahs  of  which 

are  in  the  34rPergunnahs,  and  the 
Question  is  as  to  how  far  a  valid 
title  to  the  mouzahs  is  created  in 
favor  of  the  purchaser  ...     44 

(6)  (^f  a  Small  Cause  Court  in  a  suit  for 
the  balance  of  nikasee  papers  fur- 

•   nished  by  defendant  as  tensildar. . .     53 

(7)  Of  a  Collector  appointed  guardian 
under  Section  12,  Act  XL.,  1858     113 

(8)  In  a  suit  under  Section  9,  A<5\  VI. 
(B.  C.)  of  1862,  where  plaintiff 
claims  proprietorship  as  purchaser 
from  the  owner,  while  defendants 
deny  the  proprietary  right  of  either 
plaintiff  or  his  vendor  ...  121 

^^{^)  In  a  suit  by  a  Hindoo  mother,  as 

rrdian  of  her  infant  daughter, 
dissolution  of  her  daughter's 
marriage  ...  132 

io)  In  respect  of  trying  the  same  objec- 
tor's claim  under  Section  246,  Adl 
VIII.  of  1859,  a  second  time,  as 
against  the  same  attachment,  or  to 
re-open  a  question  finally  decided 
on  the  former  occasion  ...  144 

bi)  Of  the  High  Court  in  respect  to  Us 
0(3?    ♦     own  decrees  or  orders  ...  145 

^^■2)  Ifc  a  suit  upon  one  cause  of  action  cog- 
nizable by  a  Court  of  Small  Causes 
against   two  defendants,   one    of 

whom  resides  within  the  local 

of  such  Court  and  the  other  within 
that  of  a  neighbouring  Moonsiff...  156 
13)  Where  an  ex-parte  decree  for  an 
arrear  of  rent  has  been  passed  by 
a  Revenue  Court,  ^nd  the  parties 
come  up  in  special  appeal  on  the 
ground  of  equity,  the  High  Court 
can  interfere  without  prejudice  to 
the  •■ of  the  Revenue  Courts...  158 
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Of  a  I^wer  Appellate  Court  in  re- 
spect of  entering  on  a  matter  of 
valuation  of  its  own  accord 

In  a  suit  to  recover  on  a  mortgage- 
bond  in  which  the  lender  has  a 

*  nu>rtgage-lien,  and  on  the  sale  of 
the  property  for  satisfaction  of 
debt,  may  proceed  against  the 
debtor  for  the  balance 

In  a  suit  in  a  Moonsiff 's  Court  on  a 
right  of  pre-emption,  which  on 
coming  up  a  second  time  in  special 
appeal,  the  point  is  for  the  first 
time  raised  that  it  was  not  cogni- 
zable by  the  Moonsiff 

Where  a  suit  is  beyond  a  Moonsiif's 
— -,  his  judgment  is  not  legal  and 
his  decree  no  decree  at  all 

Of  rtic  Civil  Court  in  respect  of  a  non- 

•  commissioned  officer  or  soldier  em- 
ployed in  the  Civil  Departmcnt,and 


196 


214 


22S 


ib. 


Jurisdiction — fContinuedJ, 

residing  beyond  military  canton- 
ments ...  231 

(19)  In  a  suit  under  Clause  6,  Section  23, 

Act  X.,  1859,  for  possess  ion  of  land 
where  the  zemindar's  servants  were 
the  nominal  defendants,  the  real  de- 
fendants not  being  shown  to  be  in 
receipt  of  the  rents,  and  setting  up 
a  different  and  independent' right  232 

(20)  In  a  suit  for  rent  due,  not  solely  for 

land,  but  also  for  building  ...   246 

(21)  With  reference  to  Section  9,  Act  XL, 

1855,  in  a  suit  against  Municipal 
Commissioners  ...  248 

(22)  Where  a  suit  for  Rs.  254  having  been 

decreed  by  a  Deputy  Collector  for 
Rs.  49,  the  Collector  in  appeal  de- 
crees the  full  amount  originally 
claimed  ...  254 

(23)  Of  a  Civil  Court  under  Section  53, 

Act  XX.  of  1866  ...  277 

(24)  Of  the  Court  under  Section  304, 

Civil  Procedure  Code,  with  regard 
to  pauper-suits  ...  281 

(25)  In  a  suit  to  recover  possession  on  the 

ground  of  illegal  ejectment  ...  301 

(26)  When  in  the  preparation  of  a  butwar- 

rah  under  Regulation  XlX.of  1854, 
it  is  ascertained  that  the  parties  are 
at  variance  on  a  question  of  title...  335 

(27)  Of  a  Lower  Appellate  Court  on  ques- 

tions of  caste  ...  ...364 

(28)  In  a  suit  whose  subject-matter  did  not 

exceed  Rs.  1,000  instituted  one  day 
after  Act  XV L,  1868,  received  the 
assent  of  the  Governor-General  in 
Council  ...  •••375 

(29)  In  respect  to  the  award  of  costs  against 

a  Collector,  who,  being  party  to  a 
suit,  applies  for  enquiry  into  the 
conduct  of  a  Civil  Court  Ameen  ...  390 

(30)  Of  the  Small  Cause  Court  Judge  in 

respect  of  those  duties  in  Pubna 
which,  but  for  the  Government 
orders  dividin?the of  the  Prin- 
cipal Sudder  Ameen  of  Rajshahye 
into  two  portions,  would  have  been 
performed  by  the  latter  .-^396 

(31)  In  a  suit  by  a  Hindoo  mother  as  guar- 

dian of  her  infant  daughter,  for  ade- 
claration  that  her  alleged  marriage 
with  defendant  is  nulland  void  ...  403 

(32)  A  District  Judge  must  set  forth  the 

facts  relied  on  as  giving .-to  the 

Court  to  pronounce  a  decree  of  dis- 
solution of  marriage  .a  416 

33)  In  a  suit  for  dissolution  of  marriage, 
where,  at  the  time  of  presentation 
of  petition,  respondent  does  not 
reside  within  the of  the  Court  417 

(34)  In  an  appeal  against  an  order  under 

Section  25,  Act  X.,  1859  ...    ib. 

(35)  Under  Section  12,  Act  XL  of  1855, 

with  respect  to  the  trial  of  suits  for 
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Jurisdiction — (Continued), 

wages;   under  50  rupees    against 
.    European  British  subjects 
(36}  With  respect  to  the  award  of  dama* 
ges  in  a  suit  for  malicious  prosecu- 
*      tion  on  a  false  charge  of  dacoity  ...  443 
•    (37)  In  respect  of  fixing  a  rate  of  interest 
for  a  period  subsequent  to  the  15 
days  for  which  alone  interest  was, 
under  an  agreement,  payable 
Where  a  Court  has  passed  a  final 
decision  as  to  the  market-value  of 
immoveable  property 
In  a  suit  against   a  gomashta  and 
others  claiming  Snder pottahs  from 
the  zemindar,  where  tne  party  en- 
titled to  receive  rent  has  not  been 
sued 

(40)  In  passing  judgment  on  an  arbitra- 
tion-award 

(41)  Of  Civil  Courts  in  respect  of  the 
bringing  of  a  fresh  suit 

(42)  Of  the  Small  Cause  Court  of  Calcutta 
in  cases  of  special  registration  un- 
der Sections  52  and  53  of  Act  XX. 
of  1 866 

See  Act  VIIL,  7,959(4)  (11) 
See  Certificate  (3) 
See  Mesne'profits  (5) 

K. 


KUBOOLEUT. 

(i)  Where  the  only  issue  in  a  rent-suit  is 
whether  the  rent  has  been  paid  or 
not,  the  case  may  be  tried  although 

the is  inadmissible  by  reason 

of  non-registration 

(2)  The  proprietor  of  a  fractional  share  of 
an  undivided  estate  may  sue  for  a 
-,  if  he  can  show  that  defendants 
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have  recognized  him  as  the  proprie- 
tor of  a  part  icular  share 
See  Registration  (2) 
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I«AKHERAJ. 

See  Title  U) 

LakHerajdvrs. 

The  possession  of 


cannot  be  dis- 


turbed as  long  as  they  pay  the  re- 
venue assessed  upon  them  under 
the  settlement 

Landlord. 

See  Title  (3) 

LbasE; 

(i)  Where  no  words  in  a extend  its 

provisions  to  other  parties  beyond 
the  lessee,  it  is  applicable  to  the 
^  lessee  only 

(2)  A containing  the  condition  that 

lessee's  mokurruree  will  not  be  put 
an  end  to,  except  on  the  occurrence 
of  a  fresh  settlement  on  the  part 
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262 


Lease — (Continued),  • 

of  the  Government,  does  not  be* 
come  an  hereditary  —  if  no  Go- 
vernment settlement  takes  place...  262 
See  Ac't  XX.  of  1866  (3) 

Legal  Necessity. 

Where  a  bond  as  a  charge  on  a  muth 
is  ^iven  for  antecedent  claims 
against  the  muth,  of  which  apoi^ion 
would,  but  for  the  fresh  right  jof 
suit  given  by  the  bond,  have  been 
^  barred  by  limitation,  and  where  no 

•       proceedings  have  been  taken  for 
sequestration  or  attachment  of  the 
property,    there  is   no    — —    for 
giving  the   bond,   and  a  suit  to       « 
recover  cannot  stand  ...•147 

See  Ancestral  Property   (i) 

See  Joint  Hindoo  Family  (2)  • 

See  Mahomedan  Law  (7)         « 

Lessee. 

A becoming  aware  that  his  land- 
lord has  assigned  his  rights  to 
another,  and  making  no  objection, 
cannot  put  an  end  to  the  obliga- 
tion to  pay  rent ;  an^  the  assignee, 
on  dispK)ssessing  the  ■,  cannot 
sue  for  rent 

See  Lease  (1) 

See  Lessor  (i)  (2)  • 

Lessor. 
(i)  A by  granting  a  lease  to  another 

f)arty,  and  dispossessing  the  former 
essee,  makes  himself  responsible 
for  any  loss  occasioned  thereby  ... 

(2)  Where  a agrees   not  to  put  an 

end  to  his  lessee's  mokurruree  ex- 
cept on  a  fresh  Government  settle- 
ment, and  no  such  settlement  takes 

place,  the 's  right  to  re-enter 

arises  oif  the  lessee's  death ;  but  if 

^  the  lessee's  representatives  havis 

been  allowed  to  hold  over  by  the 

's  heirs  to  whom   they  have 

paid  rent,  the  cause  of  action  to  a 

purchaser    of    the    's    rights 

arises  on  their  refusal  to  permit 
him  to  re-enter 

See  Damages  (2)  •    * 

See  Lease  (i) 
See  Lessee  (i) 

Liability, 

Where  money  is  advanced  on  mort- 
gage, the  —  cannot  be  divided  216 

See  Sale  (2) 

Limitation. 
(i)  In  respect  to  a  suit  for  wassilat  where 
a  party  is  dispossessed  of  immove- 
able property  ...  82 
(2)  With  respect  to  the  cause  of  action 
where  plaintiff  sues  to  recovec  prin- 
cipal and  profits  after  an  arbitra- 
tion-award                                  ...     87 

h   . 
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Luf  ITATIOK — fContin  uedj. 

(3)  Where  S,  buying  the  benefit  of  a 

*  settlement  of  certain  land  for  10 
years,  sells  his  rights  to  M  with 
whom  the  Government  afterwards 
makes  a  pr  rmanentzemindaree  set- 
tlement, and  the  purchaser  of  his 
title  sues  for  possession  of  certain 
specified  land,  held  that  the  ques- 
tion is  one  of  private  right,  and 

•  plaintiff  does  n6t  stand  in  the  posi- 
tion of  Government  in  regard  to 
the  Statute  of  Limitation  ...  ifo 

(4)  In  a  suit  to  sSt  aside  a  transfer  of  land  * 

made  by  the  Revenue  authorities 
for  arrears  of  revenue  ...  203 

•  (5)  Where  a  defendant  by  whom  mali- 

*      kana  was  payable  causes  the  right 
of  malikana  to  be  sold  ...  204 

^6)  Where  members  of  a  joint  familv  re- 
side on  different  portions  of  the 
family-property,  one  taking  charge 
of  one  shop  and  another  of  another  228 

(7)  As  applied  to  an  execution-suit  under 

a  decree  modified  in  appeal  by  the 
High  Court  ...  ...  288 

(8)  I  n  a  suit  to  recover  certain  ornaments, 

or  their  value,  obtained  by  defend- 
ant from  plaintiff's  ancestor  with 
a  view  to  borrowing  money   fn 
them        ...  ...  ...  322 

{9)  As» applied  to  the  rules  contained  in 

Act  XIV.  of  1859     ...  ...  340 

•(10)  Where  the  right  and  title  of  a  party 
are  sold  in  execution,  but  posses- 
sion is  delivered  to  purchaser  more 
than  15  years  after  sale  ...  357 

(11)  As  applied  to  a  sub-lessee  without 

title  ...  ...  ...    to, 

(12)  Law  of under  Section  246,  Act 

Vlll.of  1859  .-J  .  .  364 

(i3)  Where,  notwithstanding  that  a  claim 
under  Section  246,  Act  VI IL,  1859, 
was  rejected,  claimant  continues 
in  possession  till  the  execution- 
proceedings  are  struck  off  for  de- 
fault and  subsequently  revived,  and 
her  property  is  sold  under  a  se- 
cond attachment        ...  ...  367 

(14)  Where  a  party  is  substituted  or  added 
as  a  defendant  under  Section  73, 
Code  of  Criminal  Procedure 


Li  m  it  ATI  o  N — CContin  tied), 

(18)  In  a  suit  to  set  aside  a  hibbanamah 
as  spurious,  where  there  is  no 
question  bringing  the  case  under 
Section  77,  Act  X.  of  1859  ...  454 

(19)  In  respect  to  future  proceedings  where 
execution  canriot  be  carried  on, 
until  a  contest  between  decree- 
holder  and  judgment-debtor  as  to 
service  of  notice         ...  •••  477 

(20)  With  respect  to  cause  of  action  where 
a  widow  of  a  joint  Hindoo  family 
being  made  liable  in  execution  for 
more  than  her  portion  of  the  debts 
contracted  for  the  family  sues  to 
recover  the  excess     ...  ...  480 

See  Cause  of  Action  (3)  (4) 
See  Declaratory  Title  (2) 
See  Execution  (i) 
See  Onus  Probandi  (3) 
See  Remand  (4) 

Loan. 

The  doctrine  of  the  English  Common 
Law  Courts  that  the  cause  of  action 
in  respect  to  money  lent,  with  or 
without  interest,  accrues  the  mo- 
ment the  money  is  lent,  does  not 
apply  to  suits  m  Mofussil  Courts 
in  this  country  ...  ...  224 

See  Cause  of  Action  (4) 

Local  Investigation. 

See  Mesne  Profits  (7) 

M. 


.. 


i 


(15)  As  applied  under  Section  20,   Act 

XIV.,  1859,  to  third  parties 

(16)  In  respect  of  keeping  a  decree  alive 

when  it  provides  for  payment  by 
instalments,  and  authorizes  the 
holder,  in  case  of  default,  to  execute 
the  whole  decree  or  recover  each 
instalment  as  it  falls  due 

(17)  In  a  suit  by  a  minor  through  her 

guardian  for  recovery  of  property 

•  *   sold  more  than  3  years  before  the 

plaint  was  filed 

'  Vol,  XIV. 


377 


391 
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Mahombdan  Family. 

See  Onus  Probandi  (9) 

Mahomedan  Law. 

(i)  Any  connection  between  the  sexes  not 
sanctioned  by  some  relation  found- 
ed on  contract  or  slavery  is  '  zina ' 
or  fornication  ...  ...  125 

(2)  Both  Shiahs  and  Soonees  prohibit  sex- 
ual intercourse  between  a  Moosl- 
nah  and  a  man  not  of  her  religion     ib^ 

(3)  According  to  Shiah  law,  marriage  must 
in  all  cases  be  lawful,  except  where* 
there  is  error  on  the  part  of  both  or 
either  of  the  parents  ...    ib. 

(4)  Nussub  is  established  by  a  valid  mar- 
riage or  the  semblance  of  it,  and 
notby'zina'  ...  ...    ib, 

(5)  The  admission  of  nussub  on  the  part 
of  an  illegitimate  brother  does  noU 
operate  if  made  when  he  has  a 
known  heir  ...  ...    f&« 

(6)  A  Nlahomedan  widow  in  possession 
ot  herhusband'sproperty  isa  moA- 
gagee  or  pawnee  so  far  as  her 
dower  is  concerned  ...  239 

(7)  A  purchaser  from  the  heirs  of  a  de- 
ceased Mahomedan  is  not  bound 
to  inquire  as  to  the  existence  of  a 

3— a 


xyi.: 


INJIJiX  ifiXYlX.  IIULIN«9)». 


293 


Mahomeoan  Law — (ContiiiHedJ. 

legal  necessity,  or  to  ascertain  whe- 
ther property  sold  in  execution  is 
sold  tor  private  or  ancestral  debts  239 

(8). In  tullub'ishtishad  it  is  essential  that 
third  persons  should  be  required  in 
the  presence  of  the  purchaser,  or  on 
the  land,  or  in  the  vendor's  presence 
if. in  possession,  to  bear  witness  to 
the  pre-emptor's  demand  ...  265 

(9)  Neither  the  husband  nor  his  creditors 
can  assert  a  title  agai  nst  a  Mahome- 
^  dan  lady  in  possession  for  20  years 

of  property  given  by  him  under  a 
kabinnamah  on  the  ground  that  he 
had  not  at  the  time  tne  property  in 
his  possession  ...  ...  279 

(10)  Ninety  years  is  the  least  period  with- 
in which  the  -estate  of  a  miss- 
in^  person  can  be  alienated  by  his 
heirs 

See  Dower  (i) 

Se^  Mortgage  (3) 

See  Pha  (0 

See  Pre-emptiQn  (i) 

See  Usury  \\) 

Maintenance. 

Where  a  Hindoo  husband's  conduct 
makes  it  impossible  for  his  wife  to 
live  with  him  consistently  wilh  self- 
respect  and  religious  feeling,  and 
she  lives  apart  chastely,  she  is 
entitled  to  — 
Mal. 

See  Title  (4) 
Map. 

See  Interlocutory  Appeal  (1) 
Marriage. 

See  Contract  (2) 

See  jurisdiction  (9)  (22)  23)  (31) 

See  Aiahomedan  Law  (3) 

Measurement. 

■ 

(i)  A  party  applying  under  Section  10, 
^      Act  VI.  (B.  C.)  of  1862,  is  entitled 
to  measure  only  the  lands  com- 
prised in  his  estate 

•  • 

(2)  A  person  alleging  himself  to  be  pro- 
prietor of  an  estate,  but  not  in  re- 
ceipt  of  the  rent,  is  not  entitled  to 
the   Collector's  assistance  in  the 

of  his  land.  Section  9,  Act  VI. 

•     (B.  C.)  of  1862,  explained  ...  399 

See  Jurisdiction  (8) 
Mesne  Profits. 

(i)  A  suit  for will  lie  only  against 

parties  who  have  been  found  in  a 
previous  suit  to  be  in  wrongful 
possession;  and  plaintifF  cannot 
single  out  one  or  mot^  oi  the  joint 
judgment-debtors  in  a  suit  for  ——    76 


Mesne  Profits — (Continued), 

(2)  In  a  suit  for on  account  of  im- 

moveable property,  plaintiff  is  not 
bound  by  an  allegation  as  to  the 
extent  of  the  land,  or  the  amount 

of  the which  he  made  in  any 

previous  suit 

(3)  A  party  holding  a  decree  for  posses- 

sion has  a  right  under  Section^^io, 
Act  VIII.,  1859,  to  briiig  a  sepv 
ate  suit  for  7*-^  accruing  prior  to 
9         the  decree 

(4)'  Though  interest  cannot  Be  allowed  on 
*,  the  loss  sustained  by  plaint-. 


82 


92 


c» 


(5) 


iff  in  being  kept  out  of  possession 
may  be  taken  into  account,  and  the 
interest  calculated  in  the  damages*  151 

A  Judge  cannot  interfere  with  the      » 

award   of  ,  which  is  a  final 

award  so  far  as  the  Appellate 
Court  is  concerned    ...  ...  160 


(6) 


294 
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68 


I  n  a  suit  for  possession  and where 

plaintiff  is  the  actual  cultivator  of 
the  land  and  obtains  a  decree,  the 
Full  Bench  Ruling  reported  in  IX. 
W.  R.,  page  446,  a|>plies 

]j\  a  suit  for  — —  where  an  Ameen's 
inquiry  is  not  completed  owing  to 
plaintiff's  laches,  plaintiff  cannot  re- 
cover.Section  180,  Act  VI 1 1. of  1859, 
does  not  em  power  a  Court  to  receive 
the  depositions  in  a  local  investiga- 
tion without  the  Ameen's  report...  397 

See  Joint  Decree  (i) 
See  Limitation  {}) 

Ministerial  Officers. 

It  is  no  irregtilarity  or  impropriety  in 
a  Judge,  in  respect  of  the  appoint- 
ment of  a  Sherishtadar,  to  call  the 
p  Moonsiff's  attention  to  the  High 

Court's  Circular  Order 'desiring 
that  preference  should  be  given  to 
certain  discharged  officers  ...  376 

Minor.  *. 

The  disability  of  a  — ^  is  considered 
absolute ;  the  benefits  accruing  to 
him  accruing  only  when  the  disabi- 
lity ceases  ...  ...  340 

See  Execution  (2) 
See  Jurisdiction  (7) 

Misjoinder. 

There  is  no  — -—-  in  a  suit  including 
plaintiff's  whole  claim,  the  cause  of 
action  being  that  the  Revenue  Com- 
missioner has  taken  possession  of 
his  lands,  and  given  it  in  pottah  to 
other  people  ...  ...  381 

Mitakshara. 

See  Hindoo  Law, 

See  Jo  in  t  Hin  doo  Fa  m  ily  (4) 
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Money-Decree, 

«  A  mortgagee  obtaining  a  money* 
decree  providing  for  execution 
against  theproperty  i  thenthe  person 
mav  waive  his  right  as  mortgagee 
ana  seek  a  share  in  the  surplus  pro- 
ceeds of  sale  under  Section  271  ...  209 
See  Mortgage  (6) 

MoOKlft'EAR. 

^  general— must  be  considered  to 
havea  certain  discretion,  unless  the 
contrary  is  shown,  to  do  such  acts  . 
as  come  within  the  ordinary  scope 
of  his  duty  with  authority  ...     36 

Mortgage. 

*  (i)Mortgagees  in  actual  possession  should, 
under  Section  ii,  Regulation  XV. 
of  1 793,  be  examined  as  to  the  truth 

of  the ^accounts.  The  deposition 

of^  co-sharer  having  a  competent 
knowledge  of  the  facts  is  sufficient 
to  prove  the  truth  of  the  accounts    66 

(2)  A -—of  dewutter   property  by  a 

sthsL\\,\s  ultra  vires  ...  10 1 

(3)  In  a  suit  between  Mahomedans  by  the 

heirs  of  a  zur-i-peshgee  mortgagee, 
all  the  heirs  mudt  b6  represented, 
or  those  who  sue  must  claim  in 
proportion  to  what  they  are  entitled 
to^nder  the  Mahomedan  Law  ...  216 
(4) The  purchasers  of  rights  and  interests 

in  property  subject  to  two s 

purchase  the  right  to  redeem  ;  and 
having  purchased  with  full  notice, 
they  can  only  retain  possession  by 
paying  off  both -——s  ...  233 

(5)  Plamtiff  purchasing  property  subject 

to  two s  purchases,  not  merely 

the  equity  of  redemption,  but  also 

the  owner's  rights  and  interests  as 

they  were  when  the    y    was  creat- 

,     ^      edsubjectto  the  first  mortgage,  but 

freefromsubsequent encumbrances   ih, 

(6)  Where  a  prior  mortgagee  purchases 

the  rights  and  interests  of  the  mort- 
gagor in  property  sold  in  execution 
of  his  money-decree  after  notice 
of  the  second  mortgagee's  lien, these 
rights,  &c.,  amount  only  to  the 
^uity  of  redemption  ...  238 

(7)  A  mortgagor  preserves  his  right  of 

redemption  by  depositing  the 
amount  due  to  the  mortgagee  within 
the  time  when  the  6nal  foreclosure 
may  be  effected  under  Section  8, 
Regulation  XV 11.  of  1806...  278 

(8)  Where  the  mortgagee  has  held  posses- 

sion of  the  land,  and  has  receipts 
and  profits  to  account  for  only  the 
principal  sum  borrowed,  need  be 
deposited  as  the  'amount  due''  ...    ib, 

(9)  Whve  judgment-debtor  having  made 
.       over  land  that  the  decretal  money 

might  be  realized  from  usufruct  for 
,    a  period  of  8  years,  and  engaging 
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Mortgage — (Continued), 

to  pay  whatever  might  still  be  due 
after  that  time  sells  the  land,  and  the 
purchaser  sues  for  release  of  land 
on  payment  of  what  is  still  due  of 
the  debt :  Held  that  plaintiff  can« 
not  re-enter  before  the  expiration  , 
of  the  8  vears  ...  455 
(10)  Where  a  cfecree  giving  mortgagors 
possession  of  mortgaged  property 
IS  reversed,  mortgagees  are  entitled 
to  get  complete  restitution,  even  if 
the  decree  reversing  the  erroneous 
decree  does  not  provide  for  reco- 
very of  possession 
( ri )  Where  plamtiff  as  mortgagee  obtain- 
ing a  decree  for  a  former to  S 

pays  it  off  and  gets  a  final  decree 
tor  foreclosure,  and  then  sues  to  set 
aside  a  putnee  granted  by  the  mort- 
gagor between  the  dates  of  the  two 

s.  Held  that,  not  having  kept 

on  foot  the  first as  a  distinct 

and  distinguishable  securitv,  de- 
fendant's putnee  lease  is  vaiid  and 
binding  on  him  ...  49I 

See  Aa  VIIL  of  1859  (8) 

See  Bond  {i)  (2) 

See  Liability  (i) 

See  Money 'decree  (i) 

Municipal  Commissioners. 
See  Jurisdi^ion  (21) 

Mutation  Register. 

A  petition  by  a  proprietor  of  estates 
n)r  the  registration   of  his  son's 

widow's  name  in  the 'declaring 

her  and  her  daughters  and  their 
future  children  heirs,  is  a  testamen- 
tary instrument  disposing  of  the 
property  to  which  it  relates         ...  315 

N.   * 

New  Trial. 

See  Small  Cause  Court  (i) 
See  Stamp  (6) 

Non-appearance. 

A  defendant  appearing  ort  one  or 
more  occasions  to  contest  a  Suit  up 
to  a  certain  point  is  not  a  defendant 
who  has  not  appeared  in  the  sense 
of  Section  58,  Act  X.,  1859,  because 
at  some  subsequent  stage  he  is  not 
present  when  the  suit  is  heard  ...  27 
Notice.  * 

(i)  In  a  case  of  sale  under  Regulation 
VIU.,i8i9,where,inthe  absence  of 
town,  village,  or  cutcherry  on  the 
putnee,  the  peon  sticks  up  the 
notice  in  the  Colled^or's  office  and 
at  thu  zemindar's  suddercutcherrv, 
obtaining  the  receipt  of  the  default- 
er, he  carries  out  the  provisions  of 
the  law  regarding  —  ...    36 
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N  o  T I  c  B — (Co  n  tin  tied) . 

(2)  Where  the  sudder  cutcherry  of  the 
zemindar  is  beyond  the  District 
Court's  jurisdiction,  the  publica- 
tion of  the of  sale  at  an  inferior 

•      cutcherry  is  legal  and  sufficient  ...     44 

,  (3)  Whether  land  is  held  under  an  oot- 
bundee  tenure  or  not,  the  tenant  is 
entitled  to  ——  under  Section  13, 
Act  X.,  1859,  before  enhancement 
of  rent  ...  193 

(4)  Personal of  foreclosure  on  a  mort- 

gagor is  not  essential :  if  not  at 

home,  the may  be  affixed  to 

•  the  door  of  his  hnuse  ...  423 

(5)  The  object  of  a of  sale  for  arrears 

of  rent  defined  ...  489 

See  Enhancement  (5) 

Nuisance. 

See  Criminal  Procedure  Code  (i) 

O. 

Objection. 

See  yurisdi^ion  (16) 

Official  Assignee. 

See  Insolvency  (i) 

Onus  Probandi. 

(i)  In  a  possessory  suit  when  the  osten- 
sible pui  chaser  under  Act  I.,  1845, 
stands  by  ever  since  his  purchase, 
and  for  1 1  years  allows  defendants 
to  remain  in  possession  ...     10 

(2)  Where  a  party  asserting  possession 

without  evidence  of  title  sues  for 
confirmation  of  title  against  a  bond- 
fide  purchaser  for  valuable  consi- 
deration without  notide  from  the 
party  in  whose  name  the  property 
stood 

(3)  In  a  suit  for  possession  where  the  bar 

of  limitation  is  set  up  by  the  de- 
fendant in  possession 

(4)  Where  a  talookdar  sues  for  possession 

of  land  contained  in  an  under-ten- 
ure  purchased  by  him  at  an  execu- 
tion-sale, from  some  of  which  he  has 
been  dispossessed  and  his  title  in  re- 
gard to  the  remainder  is  disputed...  190 

(5)  In  a  suit  by  the  lessee  of  the  purchaser 

of  the  rights  and  interests  of  the 
first  defendant  in  lands  alleged  to 
fall  within  the  zemindary  so  pur- 
chased, where  defendants  allege 
an  independent  title  ...  226 

(6)  Where  an  heir's  title  to  an  estate  is 

uncontested,and  his  possession  only 
obstructed  by  an  alleged  convey- 
ance on  the  part  of  an  ancestor  ...  272 

(7)  In    a   suit   for  enhancement,   where 

.  plaintiff  alleges  a  certain  area  to 
be  mal,  and  defendant  sets  up  that 
a  portion  of  it  is  lakheraj  ...  285 

(8)  Where  a  decree-holder's  right  to  pos- 

sess is  questioned  by  intervenors 
claiming  under  a  mortgage        ...  358 
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Onus  PROBANni — (Continued),  * 

(9)  In  a  suit  by  a  member  of  a  Mahome-      • 
dan  family  to  recover  a  share  in 
alleged  ancestral  property  where 
defendant  claims  it  as  his  separate- 
ly acquired  property  . . .  375 

(to)  In  an  action  for  malicious  prosecution  425 

(i  i)  In  a  suit  for  possession  of  land,  wWere 
plaintiff's  title  and  previous  pos- 
session are  both  denied  *...  74S 

0(jtbundee  Tenure. 

•   See  Notice  (3) 

P. 

Part  Owner.  • 

See  Ejectment  (i) 

Partition.  • 

In  drawing  up  the  final  decree  tor  pos- 
session by of  komut  land  and 

for  wassilat,  the  Judge  should  state 
the  boundaries  of  the  shares  of  the 
parties,  the  extent  of  each  share, 
and  the  exact  amount  due  as  wassi- 
lat  ...  « , ,  ...     2  O 

See  Res  Ad  judicata  (1) 
Parti^ership. 

See  Receipt  (i) 
Pauper.  • 

See  jurisdiction  (24) 

Plaint. 

A  suit  under  Act  X.  of  1859  should 
not  be  dismissed  after  the  —  has 
been  admitted,  and  the  parties  have 
appeared,  on  the  technical  ground 
that  it  does  not  specify  the  quan- 
tity of  land  in  defendant's  posses- 
sion, k  may  be  returned  under 
0  Section  42  or  amended  .«  4^ 

See  Procedure  (6) 
See  Special  Appeal  (2) 

Where  a  plaintiff  is  In  possession 
under  a  conveyance  from  the  heirs 
who  do  not  dispute  his  title,  defend- 
ant, who  cannot  prove  the  mokur- 
ruree  which  he  set  up.  cannot  plead 
that,  as  90  years  have  not  elapsed 
since  the  proprietor's  disappear- 
ance, his  heirs  cannot  inherit 


Plea. 


293 


Pleader. 

( i)  The  acceptance  of  a  vakalutnamah  by 

a of  the  High  Court  should  in 

all  cases  be  unconditional 

(2)  The  rules  relating  to s'  fees,  pass* 

ed  by  the  Court  on  13th  June  1866, 
do  not  provide  for  the  case  of  de- 
fendants having  separate  interests, 
the  amount  of  costs  being  in  th^ 
discretion  of  the  Courts 
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Plbadbr — (Continued). 

•  (3)  A  Zillah  Judge  cannot,  under  Act 

XX.,   1865,  suspend  a of  the 

High  Court  on  the  ground  of  in- 
competency. He  should  make  a 
representation  to  the  High  Court...  217 

(4)  To  suspend  a from  practice  for 

misconduct  is  a  proceeding  of  a 
•  penal  character,  and  should  not  be 
adopted  without  a  specific  offence, 
and  an  opportunity  given  him  of 
answering  •••  257 

See  Appeal  (i) 

Plbaoings. 

See  Enhancement  (3) 

Possession, 

(I) of  ancestral  property,  if  shown  to 

be  exclusive,  is  good  evidence  of 
*  title  against  a  co-sharer  ...     51 

(2)  Whefe  the  last  person  found  to  have 

certain  land  in  occupation  is  the 

plaintiff    whose   has    never 

been  disturbed,  owing  to  the  land 
having  ever  since  remained  sub- 
merged, the  plaintiff  is  entitled  to 
a  decree  tpr  confirmation  of  title  ..   ^64 

(3)  The  mere  fact  of  for  years  as 


tenants  cannot  create  a  righ^  to 
retam  —  as  against  a  person  to 
vjiom  a  lease  has  been  granted...  410 

See  Evidence  (5)  (10) 

See  Mahomedan  Law  (9) 

See  Mesne  Profits  (3) 

See  Onus  Probandi  (3)  (4)  (6) 

See  Right  of  Suit  {2) 

See  Title  (4) 

See  Usufructuary  Mortgage  (i) 

Possessory  Suit. 

(1)  In  an  ordinary  civil  sflit  not  brought 
under  Clause  6,Section  23,  ActX.of 
1859,  or  Section  15:  Act  XIV.  of 
•  >859,  plaintiff  cannot  recover  pos-  « 
session,  as  agamst  the  undisputed 
owner,  merely  by  proving  previous 
possession  and  dispossession .  H  e 
may  claim  damages  for  the  value  of 
crops  t^en  away  ...     41 

(1)  Where,  as  in  the  case  of  beds  of  tanks 
^gradually  reclaimed  and  made  fit 
lor  cultivation  by  defendant,  plaint- 
iffs cannot,  from  the  nature  of  the 
ground,  show  any  direct  acts  of 
ownership,  the  presumption  is  that, 
until  dispossession  by  defendant, 
they  were  sufficiently  in  possession 
to  mamtain  right  of  suit  ...     57 

See  Onus  Probandi  (i) 

POTTAH. 

Where  a  conveys    so  many 

beegahs  '  more  or  less '  within  cer- 
tain boundaries,  the  test  of  what  is 
tf-eally  conveyed  is  not  the  area  of 
the  land  but  its  boundaries        ...301 


Pre-emption. 

(1)  A  right  of — —in  a  separate  and  dis- 

tinct estate  cannot  be  allowed 
merely  on  the  ground  of  vicinage, 
except  in  regard  to  small  plots  of 
land  and  houses  .*   266 

(2)  Where  a  party  claiming  by  rights  of       • 

fails  to  set  up  her  rights  in  a 

suit  by  purchaser  for  possession, 
she  cannot  bring  a  fresh  suit  to 
enforce  the  same  rights  ...  272 

(3)  To  establish  the  right  of on  the 

part  of  a  sharer,  it  is  not  necessary 
that  the  property  sold  should  be       • 
actually  separated  or  defined     ...  365 

(4)  In  suing  on  the  ground  of for 

property  covered  by  a  bill  of  sale, 
plaintiff  cannot  divide  the  bargain    469 

(5)  Properties  bearing  separate  numbers 

in  the  Collector's  rent-roll  are  se- 
parate estates  implying  a  separa- 
tion that  bars  a  claim  to  —  on 
the  ground  of  co-parcenary         ...  746 
See  Mahomedan  Law  (8) 

Presumption. 

See  Benamee  (4) 
See  Possessory  Suit  (2) 
See  Procedure  (8) 
See  User  (i) 
Privy  Council  Appeal. 
(I)  Documents    intended   to    satisfy    a 
Judge  concerning  the  title  of  par- 
ties offering  immoveable  property 
as  security  in s  should  not  be 


(2)  In 


transmitted  to  the  High  Court, 
though  particulars  concerning 
them  should  be  stated 

the  security  to  be  taken 


94 


from  the  decree-holder  must  be 
regulated  by  Section  4,  Regulation 
XV 1.  of  1797.  The  practice  with 
respect  to  calculation  of  amount 
stated 
Procedure. 

(1)  In  a  suit  for  enhancement  of  rent    ... 

(2)  A  defendant  failing  to  contest  a  point 

does  not  thereby  admit  it.  If  he 
allows  judgment  to  go  by  default, 
plaintitf  is  just  as  much  bound  to 

prove  his  case         ...         

A  Court  is  justified  in  declining  to 
summon  a  plaintiff  when  defend- 
ant has  failed  to  give  any  kind  of 
proof 

in  regard   to  the  seizure  and 


361 
55 


ib. 


(3) 


99 


(4) 


attachment  of  property  under  J^ct 
XXV.  of  1857,  and  the  adjudica- 
tion of  claims  to  such  property 
under  Act  IX.  of  1859,  pointed  out  1 14 
(5)  When  an  application  is  made  to^xe- 
cute a  decree, and  notice  being  issu- 
ed under  Section  2 1 6,  Act  VIII.  of 
1 859,the  opposite  party  urges  objec- 
tions, these  objections  must  be  con- 

e 
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Procedure — (Continued). 

sidered  and  orders  passed  on  them 
whether  a  day  is  fixed  for  the  hear- 
ing or  not,  and  even  if  the  peti- 
•       tioner  is  not  present 

(6)  A  Judge  need  not  try  a  suit  in  the 
'  manner  in  which  the  plaint  is  fram- 
ed.    Upon  settlement  of  issues,  he 
must  ascertain  the  real  question  to 
be  tried  and  determine  it 

(7)  The  Procedure  Code  does  not  limit 

parties  to  particular  forms  of  action . 
The  Courts  will  attach  the  legal 
•  consequences  teethe  facts  in  the 

plaint  and  written  statement,  and 
award  relief  accordingly 

(8)  An  application  to  execute  an  Appel- 

late Court's  decree  should  be  made 
to  the  Court  passing  the  first 
decree,  after  the  receipt  by  that 
Court  of  the  copy  of  the  decree 
certified  by  the  Appellate  Court ; 
but  quopre,  whether  execution 
should  be  allowed  to  issue  on  a 
certified  copy  procured,  by  parties 
and  presented  to  the  Judge  by 
petition? 

(9)  Where  the  opposite  party  claims  pos- 

session, under  an  alleged  hibba, 
of  property  asserted  by  decree- 
holder  to  belong  to  his  judgment- 
debtor,  and  plaintiff's  evidence 
raises  presumption  of  fraud,  the 
Court  should  go  on  to  the  evidence 
on  the  other  side 
(10)  Where  there  is  an  order  of  Court  to 
stay  execution  of  a  decree  obtain- 
ed by  a  party  who  has  appealed  to 
the  Privy  Council  from  another 
decree  against  himself,  if  the  holder 
of  the  decree  appealed  against  at- 
tempts to  execute  it 
— —  in  a  rent-suit 


155 


181 


tb. 


205 


289 


(11) 


329 
429 


See  Contrihuiion  (3) 
See  Jurisdiction  (22) 


Propjiietor. 

W  here  a  n  agent,  notwithstanding  the 
refusal  of  the s,  gives  an  appli- 
cant an  amtildustuck,  and  does  not 
immediately  inform  them  of  it,  the 

s  are  not  obliged  to  take  early 

steps  to  disavow  the  act 

Purchase  of  Land. 

A  party  buying  a  specified  talook 
with  an  additional  description  that 

w  it  contains  so  much  land  gets  the 
whole  land  covered  by  the  specifi- 
cation, although  it  may  bu  more 
than  that  contained  in  the  descrip- 
tion 


378 
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Purchaser.  * 

(i)  The of  an  under-tenure  sold  for      * 

arrears  acquires  higher  rights  than 
a  'by  private  contract  only  to 
the  extent  conferred  by  express 

terms  of  law.  The of  a  putnec 

talook  cannot  set  at  naught  all 
decisions  arrived  at  against  J.he 
defaulting  putneedar  ...  283 

(2)  The   Full  Bench  Ruling  (11  W.  R., 
p.  16),  that  a  benamee cannot 

•  set  up  his  title  in  opposition  to  a 

certified ,  does  not  apply^when 

a  certified has  bought  at  a  sale 

for  arrears  of  revenue  under  Act  I. 

of  1845  ...  37/ 

Putneb. 

A  zemindar,  in  applying  for  the  sale      • 

of  a for  arrears  of  rcnfc  need 

only  recognize  the  registered  put- 
needar ...  489 

R. 

Receipt. 

In  the  absence  of  books  and  accounts 
or  any  other  evidence,  a  suit  for  a 
*— —  for  goods  cannot  be  converted 

*  into  one  for  dissolution  of  partner- 
ship .        ...     47 

See  Cause  of  Action  (1) 

Recorder's  Court. 

(i)  The *of  Moulmein  is  subject  to  the 

appellate  jurisdiction  of  the  High 
Court,  and  to  the  powers  of  super- 
intendence under  Section  15  of  the 
24.  and  25  Victoria,  Cap.  CIV  ...  257 

{2)  The of  Moulmein  cannot  execute 

a  decree  of  the  late  Court  of  the 
Town  Assistant  Commissioner  ...  386 
See  High  Court's  Powers  (3)  ^ 

See  Small  Cause  Court  (2)   • 

Redemption. 

See  Act  VIII.  of  1859  (8) 
See  Mortgage  (9)  (10)  (ij) 

Refund. 

Where  execution  is  directed  against  a 
Serjeant's  Civil  pay,  and  a  part  of 
his  Military  pay  is  erroneously  re- 
mitted, it  should  be  refunded  to 
his  superior  ...  ...  441 

Registration. 

(1)  Where  a  plaintiff's  conduct  in  collu-. 

sion  with  his  vendor  is  found  to  be 
fraudulent,  the  mere  fact  of  a  deed 
of  sale  being  registered  gives  no 
priority  over  defendant's  deed  of 
sale  of  earlier  date,  though  unre- 
gistered ...     24 

(2)  A  kubooleut  by  a  ryot  holding  under 

a  pottah  for  a  specified  year  does' 
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Registration — (Continued J, 

not  need under  Act  XX.,  1866, 

*  although  there  is  a  clause  in  the 

kubooleut  to  the  effect  that  year  by 
year  the  ryot  should  pay  rent  at 
the  above  rate  ...  ...    68 

(3)  An  order  refusing  to  register  a  docu- 

ment tendered  for is  appeal- 
coble  to  the  Registrar- General     ...  194 

(4)  Non in  the  zemindar's  sheristah 

does  not  invalidate  the  sale  of  a 
tenure  ...  ^n 

(5)  A  registered  purchase,  though  of  sub- 

sequent date,  must  take  effect  as 
against  an  unr^istered  mortgage, 

*  which  might  have  been  registered  483 
See  Act  XX.  of  1866  (1) 

See  Contract  ii) 
See  Kubooleut  (i) 
See  Jb/ff  (4) 
See  Title  (2) 

Regular  Suit. 

A to  set  aside  a  summary  order 

only  lies  where  the  power  to  bring 
it  is  expressly  conferred,  as  under 
Section246of  the  Code  of  Civil  Pro- 
cedure. A  party  failing  to  obtain 
execution  under  this  Section  may 
take  out  fresh  application  for  exe- 
^cuHon  ...  340 

REGULATION  VIII.  OF  I793. 

•  Section  51.    See  Tenure  (2) 

Regulation  XVI.  of  1797. 

Section  4.    See  Privy  Co  u  ncil  App  ealiz) 
See  Security  (i) 

Regulation  I.  of  1798. 

See  Mortgage  (7>  • 

Regulation  XVII.  of  1806. 
See  Mortgage  (7)  * 

REGlflLATlON  XIV.  OF  l8l2.  ' 

The  lease  referred  to  in  Section  2  is 
to  be  null  and  void  as  against  the 
Government,  but  not  against  the 
lessor      •  ...   107 

Regulation  XXIX.  of  1814, 
SeeJGhatwal  (l) 

Regulation  VIII.  of  1819. 

Clause  2,  Section  8.    See  Notice  (5) 
See  Notice  (i)  ' 

See  Purchaser  (i) 

Regulation  VII.  of  1822. 

How  Clause  8,  Section  10,  ought  to 
be  applied  ...       i 

See  Lakherajdars  (l) 
Regulation  XI,  of  1825. 

A  chaAnel  which  can  be  crossed  on 
foot  only  at  the  extreme  ebb  of 
the  tide  is  not '  fordable '  within  the 
meaning  of  Clause  3,  Section  4  ...  352 


Regulation  XI.  of  1825 — (Continued). 

Clause  3,  Section  4.    See  Diluvion  (i) 
Section  4.     See  Accretion  (1) 
See  Riparian  Rights  (2) 
See  Title  {$) 

Regulation  XIX.  of  1854.  * 

See  yurisdiction  (26)  • 

Religious  Endowment. 

Where  in  a  suit  to  recover  on  a  bond 
given  by  the  de-facto  manager  of  a 
muth  as  a  charge  on  the  muth  the 
obligor  has  turned  the  previous 
manager  out  of  possession,  his  own 
right  to  possesion  being  contested 
at  the  time  he  executed  the  bond, 
he  is  a  trespasser  and  wrong*  doer . . .  1 47 

Relinquishment. 

Where  the  effect  of  — —  by  the  Raja 
of  an  impartible  raj  is  to  give  the 
property  entirely  mto  his  son's 
hands,  the  latter  may  question  any 
acts  of  the  father's  during  his  life- 
time and  denied  by  him  ...  197 

See  Hindoo  Law  (3) 

Remand. 

(i)  A  case  should  not  be  remanded  when 
the  Appellate  Court  is  of  opinion 
that  the  Lower  Court  cannot  pro- 
perly come  to  a  different  decision 
thaiT  that  it  has  come  to  ...     60 

(2)  Where  no  preliminary  point  is  wrong- 

ly decided  and  no  evidence  exclud- 
ed, and  the  Appellate  Court  still 
considers  the  issues  defective,  it 
should  not  -—  the  case,  but  re- 
settle the  issues  ...  ...     69 

(3)  An  order  of by  a  Subordinate 

Judge  is  final,  so  far  as  the  purpose 
of  the goes  ...  ...285 

(4)  Where  the  Judges  remanding  a  case  to 

be  tried  on  its  merits  are  of  opinion 
that  it  is  not  barred,  the  Judge 
of  the  zillah  is  wrong  in  entering 
into  the  question  of  limitation; 
but  his  findmg  of  fact  cannot  be 
interfered  with  in  special  appeal  ...•371 

(5)  An  Appellate  Court  remanding  a  case 
for  the  trial  of  an  issue  may  keep 
the  case  pending  till  the  return  of 
the  first  C;ourt's  nndlngon  the  issue 
with  the  evidence,  or  may  itself 
try  the  issue  ...  ...  380 

(6)  In  -<— ing  a  case  for  re-trial  somC 
date  should  be  fixed  for  the  re<  hear- 
ing. A  purchaser  of  the  rights  of  the 
claimant,  as  next  heir  to  the  formet 
owner,  is  a  party  to  the  suit       *...  401 

See  Evidence  (13) 
See  Review  (i) 
See  Right  of  Suit  {3) 
Sec  Stamp  (5) 
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Rent. 

(i)  In  a  suit  by  putneedars  where  defend- 
ants plead  a  I  kheraj  title,  the 
issue  to  be  tried  is  whether  plaintiffs 
have  at  any  time  received  rent  for 
•  the  lands  in  dispute 
•  (2)  A  person  holding  a  transferable 
tenure  is  bound  to  pay to  the 


149 


273 


351 


462 


landlord  unless  kept  out  of  posses- 
sion by  his  fault ;  and  the  land- 
lord's right  to  claim does  not 

depend  on  the  fact  of  possession  by 
tenant 
«  (3)     Money  paid  to  a  zemindar  under 
compromise,  insftad  of  on  suits  for 

enhancement,  is ,  and  a  suit  by 

a  zemindar  against  a  gomashta  to 
recover  such  ^s  comes  under 

.  Section  24,  Act  X.,  1859 
'  (4)  A  plaintiff  asking  for  enhanced  rates 
admitted  by  defendant  must  abide 
by  those  intended  to  be  admitted  ; 
or,  if  he  wishes  to  take  advan- 
tage of  the  finding  of  the  Lower 
Court,  he  must  submit  to  the  whole 
finding 

See    *furisdiciion  (20) 

See  Resumption  (i) 

See  Tenure  (i) 

See  Title  {3) 

Representatives. 

(i )  In  a  suit  aga.inst  the of  a  deceased 

obligor  of  a  bond,  where  plaintiff 
founds  his  case  on  the  posses<Nion  by 
defendants  of  property  belonging  to 
deceased,  the  latter  may  take  issue 
thereon,  and,  if  successful,  are  enti- 
tled to  a  decree  freeing  them  from 
all  responsibility 

{2)  In  a  suit  against  the of  a  deceased 

obligor  of  a  bond,  simply  as  heirs  or 

personal without  any  question 

of  assets,  plaintiff  is  entitled  to  a 
decree  on  proving  the  execution 
of  the  bond 

Res  Adjudicata. 

(i)  Where  a  claim  to  have  property  de- 
*"  claredasijmalee  has  been  dismissed, 
a  suit  for  partition  is  barred  against 
a  defendant  who  was  a  party  to  the 
former  su^t,  as  well  as  agamst  de- 
fendants not  in  possession  ...   195 

(2)  Where  a  suit  for  arrears  at  enhanced 

rates  is  dismissed  for  want  of  notice, 
but  the  pottah  is  found  to  be  not 
genuine,  the  decision  is  no  bar  to  a 
subsequent  suit  for  a  subsequent 
year  ...  412 

(3)  Oply  matters  directly  adjudicated  upon 

by  a  Court  of  competent  jurisdic- 
tion can  be  treated  as ...     ib. 

See  Demurrage  ii) 

See  *Jurisdiction  (4) 

See  Pre-emption  (2) 


431 


ib. 


Reservation. 

Where  sons  suin^r  their  father  for  de- 
claration of  n^ht  to  hold  their  • 
separate  shares  in  joint-family  pro- 
perty, third  parties  intervene  on  the 
strength  of  a  mortgage  over  some 
of  the  property  from  the  father,  a 

•  in    the    decree   in   favor  of 

parties  neither  plaintiffs  nor  defend- 
ants is  irregular  *•••  358 

Restitution.  « 

See  Mortgage  ( 1 0) 
Resumption. 

Where  land  is  resumed  and  assessed 
by  a  Settlement  Officer,  the  tenant 
is  bound  to  pay  rent  at  the  rate        ' 
assessed  by  the  Settlement  Officer  471 
Revenue  Courts. 

See  Jurisdiction  (13)  (20)        • 
Reversioner. 

(i)  A  suit  by  s  against  a  childless 

widow  as  being  without  title,  where 
the  answer  was  that  she  had  title  as 
nextof  kin  to  her  brother,  is  no  bar 
to  a  suit,  on  the  widow's  death,  to 
obtain  possession  of  the  same  lands 
•  held  by  defendant  as  her  alleged 
adopted  son  ...  *"     73 

(2)  Where  a  Hindoo  widow  being  dispos- 
sessed  by  an  ex-parte  decree  against 
a  minor  reversioner  brings  a  sepa- 
rate suit  in  which  the having 

meantime  come  of  age  joins  as  co- 
plaintiff,  and  afterwards  petitions 
that  the  suit  may  be  treated  as  hav- 
ing come  to  an  end :  held  that  the 

may,  without  showing  fraud 

on  the  widow's  part,  sue  to  have 
the  land /educed  to  his  possession  322 

«  (3)  Where  a having  obtained  a  dcx 

cree  declaring  him  the  nearest  heir 
toancestral  property  after  the  death 
of  his  cousin's  widow  becomes  in- 
sane,  his  son  applying  in  the  capa- 
city of  representatives  of  the  - 

(who  is  not  the  heir  of  the  widow's 
husband)  is  not  entitled  to  exe- 
cute the  decree  ... 

See  Hindoo  Widow  (1) 

Review, 

(1)  Where  a has  been  granted  for  the 

purpose  of  seeing  whether  a  chit- 
tah  ought  not  to  be  used,  and  the 
case  is  remanded  for  a  re-hearing, 
the  party  cannot  object  that  the 
chittah  is  improperly  made  use  of    22 

(2)  An  applicant  for  a -^ — must  not  only 

makeafii davit  that  he  was  not  aware 
of  the  existence  of  a  documenf  filed 
by  thd  other  party,  but  he  must 
show  that  he  diligently  inquired  to' 
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,           ascertain  its  existence  and  found 
that  it  was  not  available 

(3)  Duty  of  the  Court  with  respect  to  an 

application   for in   which   no 

matter  is  brought  to  notice  which 
might  not  have  been  brought  when 
the  appeal  was  heard... 

(4)  A»  applicant  for must  show  suffi- 

cient reason  why  he  should  be  re- 
heard before  he  is  entitled  to  re-open 

d  WttSC        •«■  ..c  ... 

(5>  A  re-hearing  cannot  be  allowed  on  the 
possibility  of  an  alteration  of  opi- 
nion on  new  points  being  put,  and 
^  new  arguments  urged,  by  a  pleader 

not  present  at  the  first  hearing... 

(6)  An  error  by  a  Subordinate  Judge  as  to 
.  the  subject  of  a  certain  dagh  in  a 

Government  halabadee  chitta  is 
sufficient  to  found  the  jurisdiction 
of  the  Court  to  entertain  a ... 

(7)  How  Judges  are  to  be  guided  in  their 

admission  of s 

(8)  A  Deputy  Collector  cannot  entertain  a 

petition  for of  judgment,  under 

Section  58s  Act  X.  of  1 8S9,  after  his 
decree  has  been  modified  in  appeal 

See  Act  X.  of  t8$g  (2)  ♦ 

See  Act  XL  of  1865  (5) 
S^e  filter  est  (1) 
See  y urisdictioH  (3) 
»  See  Stamp  (6) 

Right. 
ID  The 
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—  of  a  zemindar  to  hold  lands 
in  his  own  hands,  and  to  grant  them 
out  to  ryots,  or  in  putnee,  ijarah, 
or  other  tenure,  are  different  modes 
of  enjoying  the of  ownership 

(2)  Where    defendants    clami     to    hold 
«     under  a  specified  tenure,  plaintifTs 

have  a ;  to  question  the  exist- 
ence of  that  tenure  in  any  way  the 
law  permits 

(3)  With  reference  to  lands  settled  by 

it,  Govertiment  has  nothing  more 
than  a  right  of  action  by  virtue  of 
its  being  proprietor,  and  not  the 
—  of  action  of  an  auction-pur- 
chaser ;  and  only  the  former 

passes  by  the  settlement 

(4)  The  proprietor  of  a  pyne  has  a 

to  allow  or  deny  the  use  of  water 
flowingthrough  itto another  person 

unless  the  latter  has  a founded 

on  a  erant  or  contract  or  on  user 

(5)  Where  ine of  inheritance  really 

vests,  the  purchaser  of  the s 

of  a  deceased  judgment-debtor, 
whose  representatives  hold  under 
a  certificate  under  Act  XXVII.  of 
i860,  acquires  subject  to  all  legal 
and  equitable  s  of  inherit- 
ance 

Vol,  XIV, 
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ib. 
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Right — (Continued). 

See  Possession  (3) 
See  Tenancy  (i) 

Right  of  Privacy, 

The is  not  an  inherent  right  of: .' 

property,  nor  can  it  exist  inoepen-         ' 
dently  of  prescription  or  grant  or 
express  local  usage  ...  103 

Right  of  Suit. 

(0  A  Court  of  Wards  has  a for  the 

recovery  of  land  belonging  to  a 
minor,  which  is  in  possession  of  a        « 
person   not   Itaving  a  good   title 
thereto  ...     34 

{2)  Where  an  intervenor,  as  party  to  a 
suit,  has  a  lien  on  a  house  anterior 
to  the  sale  under  which  plaintiff 
purchased  it,  the  latter  cannot 
maintain  a  suit  for  rent  against  the 

tenant  .•••77 

(3)  Where  a  suit  in  which  plaintiff  bb<* 

tained  a  decree  is  appealed  and 
results  in  a  remand,  and  on  the 
remand  is  dismissed  on  default, 
plaintiff  is  not  precluded  by  Sec- 
tion 2,  Act  VII!.,  1859,  from  bring- 
ing a  fresh  suit  ...     8 1 

(4)  A cannot  be  attached  under  the 

Code  of  Civil  Procedure  ...  153 

(5)  Where,  in  respect  of  the  right  of  use 
of  a  piece  of  land,  the  Magistrate, 
after  enquiry  under  Section  320, 
Criminal  Procedure  Code,  forbids 
the  opposite  partv  to  retain  exclu* 
sive  possession  tin  the  decision  of  a 
competent  Court  isobtained :  H  eld 
that  his  order  is  not  a  final  adjudica- 
tion, plaintiff's being  reserved 

by  law  ...   163 

(6)  No  one  who  has  not  sustained  some 
particular  inconvenience  has  a  right 
to  institute  a  civil  suit  for  the 
removal  of  an  obstruction  to  a  pub  • 
lie  road    ...  ...  ...   173 

(7)  Where  a  third  party  objects  to  an 

auction-sale,  his to  prove  the 

property  his  is  not  barred  by  Sec» 
tion  184,  Act  XXXIK  of  i860, 
because  he  omits  to  deposit  the 
money  demanded  by  Government 
or  to  file  security  ...  276 

(8)  Where  a  plaint  is  rejected  under 
Section  32,  Act  VIII.  of  1859, 
plaintiff  can  sue  on  the  same  sub- 
]tct-matter  if  not  barred  by  laps« 
of  time  ...  289 

(9)  Until  a  sale  is  set  aside,  plaintiff,  who 
is  a  sharer,  cannot  claim  possession 
of  his  share  •,..  369 

(10)  Where,  execution  of  a  money-decree 
without  interest  being  taken  out, 
the  application  for  execution  is 
struck  of!  on  the  date  on  which 
judgment-debtors,    with    decree- 
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RiOHT  OF  Suit — (Continued), 

holder's  consent,  file  a  kistbundee 
stipulating  payment  with  interest : 
Held    that   a   suit  on   the  kist- 
bundee is  maintainable 
(I  I)  The  assignee  or  legal  representative  of 

a  landlord  has  a ,  under  Section 

24,  Act  X.  of  1859,  against  a  go- 
mashta  employed  by  the  latter,  for 
moneys  received  by  the  gomashta  in 
the  course  of  his  e^nployment 

See  Act  VIII.  of  1859  (7) 

See  Appeal  (to) 

See  Compromise  {^) 

See  Costs  (3) 

See  Kubooleut  (2) 

See  Mesne  Profits  (i) 

Right  of  Way. 

(i)  A  — not  exercised  for  a  consider- 
able period  cannot  be  re-established 
by  suit     ... 

(2)  A  —  may  be  created  by  grant, imme- 
morial custom,  or  necessity;  and  the 
party  seeking  to  establish  it  must 
prove  that  it  exists,  is  ancient,  and 
has  been  exercised  without  inter- 
ruption ... 
See  User{\) 

Riparian  Rights. 

(i)  Where  disputed  land  is  disjoined  from 
plaintitt's  property  by  a  rivulet 
which  is  afterwards  closed  up,  and 
marks  on  the  surface  of  the  land 
remain  of  its  having  belonged  to 
the  plaintiff :  Held  that  the  land  is 
sufficiently  identified  as  plaintiff's 
property 

(2)  The  bed  of  a  navigable  river  washed 
by  the  ordinary  flow  of  the  tide 
when  the  river  is  not  flooded  is 
publici  juris ;  and  if  vested  in  any 
one,  is  vested  in  the  Crown  as  trus- 
tee for  the  public 
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(1^  The  absence  of  a  shareholder's  name 
from,  the  proceedings  of  a  —  for 
arrears  of  rent, under  Act  X.  of  1 859 
and  Act  VIII.  (B.  C.)  of  1865.  does 

not  invalidate  the as  against 

him 

(2}  A  decree-holder  causing  the  of 

moveable  property  not  belonging  to 
k  his  judgment-debtor,  though  in 
good  faith,  is  liable  to  make  good 
Its  value 

(3)  Where  a effected  by  order  of  a 

*  Deputy  Collector  is  set  aside  by 
the  Collector  whose  order  is  revers- 
ed by  the  Commissioner:    Held 

that  the docs  not  become  final 

and  conclusive  before  the  date  of 
the  Commissioner's  order 
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Sale — (Continued),  • 

(4)  Where  there  is  no  evidence  of  fraud     • 

on  the  part  of  a  defendant  purcha- 
ser under  a  registered  kobala,  or 
that  he  has  purchased  with  notice, 
plai  ntiff  is  not  entitled  to  a  decree ...  318 

(5)  To  set  aside  an   execution  —  for 

fraud,  it  is  not  enough  to  find  that 
the  mode  of  making  attach  menfrand 
proclamation  is  according  to  law, 
but  the  surrounding  circumstances 
must  be  considered  ...  323 

*(6)  The  fact  of  a  jud^ent-creditor  bid- 
ding at  a  judicial  —  without  the 
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30 


120 


284 


leave  of  the  Court  does  not  ipso 
•^         facto  invalidate  the  — 
(7)  The  rights  of  a  Sebait  cannot  be  sold 

in  execution  of  a  decree 

See  Irregularity  (2) 

See  Jurisdiction  (5)  • 

Sale  Certificate. 

See  Special  Appeal  (6) 
Sebait. 

See  Sale  (7) 

Security 

»  is  taken  from  a  decree-holder  to 
indemnify  appellant  for  loss  owing 
to  execution  during  pendency  of  ap- 
peal.    If  the  decree  is  not  executed, 

the  terms  of  the bond  fall  to 

the  ground,  and  the  surety  is  not 
liable  for  costs  or  anything  else 
awarded  by  the  Privy  Council    ... 
See  Privy  Council  Appeal  (i)  (2) 

Seizure. 

See  Act  X}i^V.  of  i8s7  (i) 
See  Act  IX,  of  1859  (l) 
See  Procedure  (4) 

Set-off. 

Under  Section  121,  Act  V 1 1 1,  of  1859, 
a  defendant  setting  off  against 
plaintiff'sclaim  a  payment  roadeon 
his  account  must  tender  a  written 
statement  showing  the  particulars 
of  his  demand 

Settlement. 

See  Limitation  (3) 
See  Resumption  (l) 
See  Right  (3) 

Sharer. 

See  Right  of  Suit  ig) 

Small  Cause  Court. 

(i)  A  question  of  fact  cannot  be  reserved 
for  the  High  Court's  opinion  when 
there  is  a  difference  of  opinion  be* 

tween  the  Judges  of  the at 

Calcutta.  A  question  of  law*should 
be  expressly  stated.  Where  two 
Judges  differ  as  to  whether  there 
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Small  CauSb  Court — (Continuedj, 

9  should  be  a  new  trial,  no  rule  can  | 

be  granted  ...  312  i 

(2)  There  is  pothing  in  the  Recorder's 

Act  (XXI.  of  1863)  to  justify  the 
conclusion  that  the  at  Ran- 
goon is  not  properly  constituted  ... 

(3)  Where    defenaant    takes    a    highly 

•technical  objection  to  the  form  of 
plaintiff's  cause  of  action,  a  Judge 
•  of  the at  Calcutta,  under  Sec- 
tion 27,  Act  IX.  of  1850,  ou^ht  to 
rectify  the  mistake  in  plamtiff's 
claim,  whether  requested  to  do  so 
or  not 

•  See  Act  XI,  of  1865  (5) 

See  jfurisdiction  ti2)  (32) 


St  A  Ml*. 

(i)  An  appeal  from  an  order  of  a  Lower 
Appellate  Court  on  an  application 
under  Section  9,  Act  VI.  (B.  C.)  of 
1862,  may  be  admitted  on  a  6- 
annas *  ..T    21 

33^        (2)  Where  excess s  have  been  filed 

I  owing  to  an  over- valuation  of  an 

appeal,  the  surplus  amount  must  be 

refunded 

(3)  Where  6  rupees  were  awarded  in  a 

.  decree  prepared  while  the  old 

laws  were  in  operation  as  the  value 
of  the s  f^r  a  copy,  a  copy  is 
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Special  Appeal. 

( 1 )  A  Subordi  nate  J  udge  concluding  from 

the  fact  of  only  one  person  appear- 
ing to  carry  on  a  business,  that 
there  can  be  no  one  in  partnership 
with  him,  commits  an  error  which 
is  a  ground  for ...     23 

(2)  A  party  praying  to  set  aside  an  aliena- 

tion otvthe  ground  of  illegiMma^y 

cannot  in urge  a  new  ground 

Jor»the  prayer  ...  386 

(3)  In  a against  a  Lower  Appellate 

^  Court's   refusal  to  examine   wit- 

nesses in  a  suit  for  damages  for  as- 
sault, an  affidavit  stating  that  the 
vakeel's  verbal  request  was  refused 

is  not  enough  ...  419 

(4)  Where  the  ground  of goes  to  the 

root  of  a  case,  e,  ^.,  that  the  plaint- 
iff has  no  cause  of  Action,  it  may 
be  takenand  entertained  at  any  time 
during  the  vitality  of  the  suit       ...  420 

(5)  4n  a  suit  for  damages  for  defamation        t 

of  character,  where  the  Court  finds 
no  reasonable  groundforthe  charge, 
the  finding  cannot  be  interfered 
with  in ...  425 

(6)  A  Judge  is  ^ound  to  give  full  effect 

to  the  terms  of  a  sale-certificate ; 
otherwise  he  commits  an  error  of 
law  which  the  High  Court  may 
remed)r  on ...  435 

(7)  A  —  neither  rejected  nor  returned 

for  correction,  but  registered,  is 
admitted  ...  43S 

(8)  s  are  not  the  less  **  admitted,  " 

because  they  are  registered  as  a 
matter  of  course  without  the  exer- 
cise of  the  power  conferred  by 
Section  25,  Act  XXIIL  of  1861  ...    ib. 

See  Remand  (4) 

See  Under-valuatt'oft  (3) 

Specification. 

See  Purchase  of  Land  (i) 
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178 


X95 


249 


334 


allowed  to  be  taken  for  4  rupees  by 
a  party  applying  after  Act  VI L  of 
1870  came  into  operation 

(4)  A  petition  asking  for  a  lease,  when 
used  as  evidence  of  a  contract  to  be 

entered  into,  is  not  subject  to 

duty 

{5)  Where  a  pre-emption  suit  was  valued 
at  Rs.  31,  though  the  consideration 
was  Rs,  2,000,  the  High  Court  in 
special  appeal  refused  to  remand 
the  case  to  enable  plaintiff  to  make 
up  the  deficient duty 

(6)  An  application  for  review  of  judgment, 
such  as  is  alluded  to  in  Articles  4 
&  5,  Schedule  I.  of  the  Court  Fees' 

Act,  does  not  include  an  applica- 
tion for  a  new  trial  in  a  Mofussil 
Small  Cause  Court 

(7)  In  a  suit  for  rent,  where  the  basis  of 

plaintiff's  claim  is  for  a  kubooleut, 
the  agreement  produced,  if  not  the 
deed  of  contract  itself,  is  not  liable 
to  be  stamped  under  Article  3, 
Schedule  A,  Act  X.  of  1862 

(8)  An  application  presented  on  the  90th 

day  from  date  of  decree  being  re- 
turned for  deficiency  of ,  and 

*  re-filed  after  the  time  allowed,  must 

be  dealt  with  as  filed  after  the  90th 
day 

Statute  op  Frauds. 

The  4th  Section  of  the does  not 

apply  to  suits  in  which  the  defend-* 
ant  is  a  Hindoo     305 

Sub- Less  BE. 

See  Limitation  (11) 

Submersion  of  I^and. 
See  Possession  (2) 
See  Riparian  Rights  (l)  ^ 

Succession. 

A  half  sister  by  the  mother  Is  en- 
titled to  succeed  only  when  deceas- 
ed has  left  no  children     ...         7..  356 

See  Hindoo  Law  (2) 

Summons. 

Where  there  is  no  return  of  service  to 
a——,  the  Court  has  full  discretion 


446 
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Summons — (Continued), 

to    issue    a    second 


or   take 


stronger  measures.  The  parly  in- 
terested must  move  the  Court  to  do 
what  is  necessary 

Sureties. 

Where  the  parties  sued  are  held  to 
be,  within  the  knowledge  of  the 

,  the  real  contending  parties, 

the are  responsible  for  them 


336! 


12  i 


See  Security  (i) 


T. 


Title — (Coniinued), 

question  of =-,  and  decide  all 

questions  between  the  parties     ... 

See  Declaration  of  Title, 

See  yurisdiction  (26) 

See  Onus  Probandi  (5)(6)(8) 

See  Possession  (1)  (2) 

Trvnsferable  Tenure. 
See  Rent  {2) 

TULLUBEE  BrIHMOTTUR 

is  not  a  lakhcraj  tenure,  and 


358 


Tenancy, 


a  landlord  need  not  sue  for  resump- 
tion before  suing  for  enhancement  251 


A  tenant  holding  over  without  re- 
newal of  lease  is  entitled  to  retain  { 
possession  until  cither  he  resigns  it  | 
or  is  ejected  in  due  course  of  law...  467  1  IT^orr-v  \i.u  \tjov. 

See  Possessio/i  (3) 
Tenure. 


V. 


49 


ib,  ; 


( 1 )  A  zemindar  by  accepting  rent  assents 

to  the  transfer  of  a ,  whether 

the  whole  is  sold  or  a  part  only  ...  211 

(2)  A    person  holding  an   intermediate 

—  is  entitled  to  notice  under 
Section  5 1 ,  Regulation  VIII.,  1793, 
before  his  rent  can  be  enharlbed...  251 
See  Registration  (4) 

Title. 

(r)  Where  a  Hindoo  widow  claims  pro- 
perty held  as  benamee  by  her  nus- 
band,  and  also  on  the  ground  of  a 
hibbanamah,  the s  are  not  in- 
consistent ;  and  even  if  they  arc,  she 
may  succeed  on  the  strength  of  the 
hibbanamah 

(2)  The  mere  fact  of  registration  in  a 

Collector's  books  is  no  evidence 
of 

(3)  A  person  taking  land  from  another 

paying  him  rent  cannot  deny  his 
landlord's ;  but  he  is  not  pre- 
cluded from  proving  that  the 

has  expired.  Even  if  a  decree  has 
been  passed  against  the  person  from 

•         whom  the  landlord  derives  his , 

the  latter  is  entitled  to  recover  his 
rent  until  the  decree  is  put  in  force    85 

(4)  The  difference  between  mal  cases  of 

— ^  and  lakheraj  cases  defined  ...  108 

(5)  Before  Clause  4,  Section  t,  Regulation 

XI.  of  1825,  cat!  take  away  the 

party  given  by  Clause  i,  the  op- 
^  posite  party  must  show  that  the  land 
was  the  bed  of  a  small  and  shallow 
river,  and  that  with  the  julkur  right 
it  was  recognized  as  his  property  268  . 
(6)*Where  sons  bring  a  suit  against 
their  father  for  partition  of  certain 
joint-family  property,  and  third 
parlies  intervene  on  the  strength 
of  a  mortgage  by  the  father,  the 
Judge  should  go  fully  into   the 


(0  Where  defendant,  having  the  means 
of  proving  the  real  value  of  pro- 
perty, makes  no  objection  to  plaint« 

ifl's  ,  and  in  special  appeal 

herself  under-values  it,  she  cannot 
be  heard  to  represent  the  real 
value  for  the  purpose  of  securing 
an  appeal  to  Her  Majesty  in  Coun- 

\»ii  ■••  •«•  ••• 

(2)  A  Lower  Appellate  Court  does  right 

to  dismiss  a  suit  for ,  although 

the  plaint  has  been  admitted  and 
acted  on  by  the  first  Court  without 
objection  by  the  parties 

(3)  A  plea  of  —  not  pressed  in  the  first 

Court  cannot  be  raised  in  special 
appeal,  though  urged  in  the  Lower 
Appellate  Court 


User, 


Open 


of  another's  land  for  a 


V. 


Vakalutn.\m.\h. 

See  Pleader  (i) 


62 


195 


423 


road  or  pathway,  if  continued  with- 
out inferruption  for  a  long  time, 
and  not  attributable  to  permission 
or  sulTerance,  induces  the  presump- 
tion that  the is  of  right 

See  Right  (4) 

See  Right  of  Way  (l).(2) 

Usuiructuarv  Mortgage. 

A  usufructuary  mortg'agee  in  place 
of  the  original  zur-i-peshgeeaar  is 
entitled  to  remain  in  possession  till 
the  debt  is  dischargea  by  the  usu- 
fruct 

Usury. 

The  prohibition  in  the  Koran  and  the 

Hedaya  against  is  not  part 

of  the  active  Municipal  Law  of 
this  country 


124 


ao 


3^8 


d* 


INDEX   (civil    KULIXGS). 


XXVU 


Valuation. 

^  The  decision  of  a  Court  as  to  the 
market-value  of  immoveable  pro- 
perty passed  after  objection  made 
IS  final     ...  ...  ...  451 

See  Appeal  (4) 

See  Costs  (4) 

See  Jurisdiction  ( 1 4) 

Village. 

The   proprietorship   of   a   dak  hi  Ice 
— •  may  remain  with  one  or  more 
parties ;  that  of  an  uslee  —  with  • 
proprietors  holding  separate  rights 
ana  interests  . . .  493 

W. 

>J''\IVKR. 

See  Enhancement  (2) 

WlTSBSS. 

( I )    Where  credit  has  been  given  to es 

by  the  Court  of  first  instance,  the 
Lower  Appellate  Court  must  state 
its  reasons  for  disbelieving  them ...     58 

(j)  A  Court  cannot  refuse  to  summon 
■55,  unless  there  is  clear  indi- 
cation of  a  vexatious  desire  of  ob- 
structing the  course  of  justice     ...     66 


Witness — (Con  tin  t4edj, 

(3)  A  party  to  a  suit  is  not  bound  to  go 

into  the  enemy *s  camp  and  exa- 
mine      -es  who  come  therefrom   466 

(4)  Although  plaintiff  is  bound  to  pro- 

duce the  best  evidence  in  his  powei^* 
yet  where  he  fails  to  produce  the       * 
most   important  — — ,   the    }udgc 
must    not   omit   to   consider   the 


weight  and  effect  of  the  evidence 
of  the  other es     ... 

(5)  A  Lower  Court  may  refuse  plaintiff's 
prayer  for  the  exam  i  nation  of ^—es 
after  his  ca«e  is  closed  and  de- 
fendant's case  almost  ended        ... 
See  Evidence  (2) 


Z. 


Zemindar. 


482 


493 


Semble, — A 


letting  his  estate 


in  farm  for  a  term  of  years  be- 
comes himself  bound  by  an  adverse 
decision  under  Act  IV.  of  1840  in 
which  the  farmer  was  a  party     ... 


395 
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Appeal. 

See  yurisdiction* 

Attach  MB  NT. 

In  execution  of  a  decree  obtained 
in  September  1867,  a  piece  of 
land  with  a  house  standing  on  it 
was  attached  in  January  1868  and 
sold  on  the  17th  uf  April  idem.  In 
the  meantime  the  judgment- debtors 
iiad  Hied  their  petition  in  the  Insol- 
vent Court,  and  a  vesting  order  was 
•  made  on  the  6th  of  March  1868. 

The  Official  Assignee  afterwards 
sold  the  premises  by  order  ot  the 
Insolvent  Court,  and  the  plaintiti 
in  this  case*  who  was  the  purchaser, 
sued  to  recover  the  property  from 
the  purchaser  at  the  sale  in  execu- 
tion oi  the  Zillah  Court's  decree  : 

Hbld  that  the  vesting  order  did  not 
prevail  over  the  pi'evious  ■  ■ 
*  made  after  decree,  and  the  pur-  * 
chaser  from  the  Official  Assignee 
could  not  interfere  with  the  rights 
acquired  under  the  — —  ...    33 

•       C. 

CucR  Land, 

In  a  suit  regarding  the  right  to  a  chur 
or  island  thrown  up  in  a  lar^^e  navi- 
gable river  originally  surrounded 
by  deep  unford«tble  water,  but  be» 
tween  which  and  the  estate  of  the 
zemindar  a  fordable  channel  had 
since  been  created,  the  state  of 
things  existing  at  the  time  when 
the  chur  or  ibland  was  thrown  up 
or  formed  is  the  criterion  by  which 
the  right  euhcrof  the  Government 
or  ot  the  owner  of  the  contiguous 
l^nd  is  to  be  determined,  with  re- 
ference to  Clause  3,  Section  4,  Re- 
gulation XI.  of  1825  ...     25 
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Execution. 

See  Attachment, 

5. 

Jurisdiction. 

Held  (Cowc/r.  C.  J.,  and  Bayley  and 
Jackson,  JJ„  dissenting)  that, 
when  the  right  of  a  proprietor  to 
make  (under  Section  9  ot  Act  VI. 
of  i86i  B.  C.)  a  measurement  of 
tenure  is  disputed  solely  on  the 
ground  that  the  pole  with  which  the 
measurement  is  intended  or  at- 
tempted to  be  made  is  not  the  stand- 
ard pole  of  measurement  of  theper- 
gunnah  (^s  provided  in  Section  1 1), 
and  the  parties  are  at  issue  as  to 
what  is  the  length  of  the  standard 

pole,   the  Collector  has  to 

enquire  into  and  decide  the  ques- 
tion as  to  what  is  the  true  length  of 
the  standard  pole 

Hew  {Couch,  C.y.,  expressing  no 
opinion)  that,  ii  the  Collector  de- 
cides  that  question,  an  appeal  lies 
from  his  decision 

M. 

Mahombdan  Law. 

See  Preemption  (1) 

Measurement. 

See  Jurisdiction, 

P. 

Partner. 

See  Pre-emption  (2) 

Pre-emption, 

(i)  The  right  of on  the  ground  of 

vicinage  does  not  extend  to  es« 
tates  of  large  magnitude,  but  onl^r 
to  houses,  fi^ardens,  and  small  par- 
cels of  land 

(2)  A  partner,  not  in  a  house  or  small  en- 
closure, but  in  a  considerable  tes- 
tate, has  a  right,  according  to  Ma- 
homedan  Law,  to  — —  when  one  of 
his  co-sharers  in  such  estate  sells 
his  share  to  a  stranger 
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R. 


Regulation  XI.  of  1825. 

Clause  3,  Section  4.    See  Chur  Land, 

s. 

Small  Cause  Court. 

See  Special  Appeal. 

Special  Appeal* 

Held  that,  notwithstanding  Section 
387  of  Act  Vill.  of  1859,  Section 


Special  Appeal — (Continuedj* 

27.  Act  XXllI.of  1861.  barsa 
in  a  suit  of  the  nature  cognizable 
by  a  Court  of  Small  Causes  insti- 
tuted bt;fore  Aet  XXIII.  of  1861 
came  into  operation 

« 

V. 

Vesting  Order.  " 

See  Attachment, 

Vicinage. 

See  Pre-emption  (i) 
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the  Company  being  liable  for  loss 
•  through  negligence  or  mismanage- 

me^it  notwithstanding  any  contract 
or  notice  ...     11 

Act  VIII.  OF  1859. 

See  jurisdiction  (i) 

Act  XIV.  of  1859. 

Clause  9,  Section  i.  See  Limitation  (2) 
Clause  10,  Section  i.  See  Registration  (i) 
Section  8.    See  Limitation  (3) 

Act  XVI.  OP  1864. 

Clfiuse  7,  Section  16.  See  Limitation  (4) 

See  Registration  (1) 

*Ap?kal. 

See  Privy  Council  Appeals, 

B. 

Bill  of  Exchange. 

See  Limitation  (i). 


lyk^KGiiS-^Continued), 

floor    though     not    unreasonably 
loaded    falls    in     and    damages 
plaintiff's  goods  below,  defendants 
are  not  liable 
See  Negligence  ^ ) 


Causb  of  Action. 

See  Limitation  (i)  (2) 

See  Specific  Performance  (i) 

Commission.        • 

A  party  who  has  not  joined  in  a  - 
is  entitled  to    cross-examine 
witnesses  examined  under  the- 


the 


17 


Contract. 

See  High  Court  (i) 

See  Specific  Performance  (i) 

Costs. 

See  ^Jurisdiction  (i) 

D. 

Damagss. 

The  storage  of  goods  in  an  upper 
fl(X>r  in  accordance  with  previous 
user  19  a  lawful  user ;  and  where  the 

4rdLXZV* 


E. 


East  Indian  Railway  Company. 
See  Act  XVIII.  of  1854  (i) 

Evidence. 

Depositions  of  witnesses  taken  by  a 
Commissioner  when  the  last  return 
day  of  the  commission  has  ex- 
pired, are  not  admissible  in  —  ... 

H. 

High  Court's  Powers. 

The can  under  the  Charter  and 

Act  VIII.  of  1859  grant  specific 
performance  of  part  of  a  contract, 
and  give  damages  for  the  breach 
of  the  remainder 

Hindoo  Widow. 

A  simple  act  of  unchastity  in  a 
does  not  divest  her  of  the  in- 
heritance of  her  deceased  husband 
which  has  once  vested  in  her 


I. 


Issue. 


See  Plaint  (\) 


J. 


Jurisdiction. 

Where  a  suit  for  possession  of  land 
being  dismissed  with  costs,  defend- 
ants ask  the  Court  to  make  A 
and  B,  strangers  to  the  record, 
pay  the  costs  on  the  ground  that 
they  were  the  real  though  hiddei^ 

f>laintiffs,  and  had  executed  a  false 
ease    in    favor   of  the    nominal 
plaintiff 


L. 


Landlord. 

S$i  Tenancy  (i) 


45 


17 


15 


23 
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Limitation. 

(i)  As  to  cause  of  action  with  respect  to 

a  Bill  of  Exchange  ...      *5 

(2)  As  applicable  to  a  suit  for  bafahce  of 

aurrutdary  account  and  for  com- 
•         mission  and  interest  ...       j 

(3)  In  a  suit  by  a  merchant  on  a  balance 

of  accounts  as  on  mutual  dealings    41 

(4)  As  applied  to  a  promissory  tiote  exe- 

cuted at  a  time  when  Act  XV I .  of 
1864  was  in  force  ...    51 


N. 


Nboliobncb.  * 

Where  the  facts  are  equally  consistent 
with  the  presence  or  absence  of 
— ^—  plaintiff  cannot  recover; 
defendant  is  not  bound  to  show 
there  was  no—  ...    45 


P. 


Promissory  Note. 

A  — —  payable  on  demand  ot^ht  to 
le  stamped  as  a  note  so  payable, 
notwithstanding  any  colfateraJ 
agreement  between  the  parties  ... 

^See  Litnithtian  (4) 

See  Registration  (i) 


R. 


Registration. 

The  words  *  Any  deed,liojid,  fjonttabt* 
'  or  obfigation '  in  Clause' 7,  Sedtion 
t6,  Act  XVI.  of  1864,  inchude  a 
'  promissory  note,  yA\\c\\Tctky\  there- 
fore,'be  registered 


S. 


W 


Plaint. 

Where  in  a  suit  by  plaintiffs  a^  part- 
ners for  damages,  it  is  found  that 
two  of  them  were  not  partners 
when  the  cause  of  action  accrued, 
and  the  Lower  Court  strikes  their 

names  out  of  the ,  held  'that 

the  Judge  is  right  in  amending 
the  issue,  and  that  this  is  the  cor- 
rect mode  of  ameridihg  errors  in  a 

•  •  • 
1 

Privy  Council  Appeals. 

<i)  Section  30  of  the  Chartei^  of  Ihe't^e 
Supreme  Court  is  still  directoky  on 
the   High  Court  with   regard  to 

. .  • 
(2)  Until  petition  of  appeal  to  Privy 
Council  presented  to  the  H  ighCourt 
is  admitted  a  nd  allowed ,  a  party  has  4 
no  right  to  appeal  to  Her  Majesty 
in  Council.  The  Court  may  remove 
from  the  files  a  petition  not  prose- 
cuted within  a  reasonable  time  ...    ib. 


Specific  Performance. 

In  a  suit  for ,  the  cause  of  action 

is  sufHciently  shown  by  a  stat^iil^nt 
of  ffi^  tcfms  of  ihe  c^ntrkct  &nd 
•  the  rtffuskl  of-'defendahtstd  per- 
form ,  but  of  pfainf iff 's'  wIlHrtgfness 
to  do  his  part  in  it 
See  High  Court  (i)  .     ^ 

Stamp. 

The  —  must  be  paid  upon  wh§t  is 
stated  in  an  instruipent  and  cafinol 
depend  oil' collateral  evidence     ... 


34 


38 


T. 


Tenancy. 

In  a  case  of  landlord  and  tenant^  a 
tenant  is  not  liable  unless 'the  pre- 
mises are  used  in  an  unreasonable 
manner,  or  for  a  different  puipose 
from  that  for  which  it  was  let     ... 


51 


«5 


38 


45 
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Cbunder  Kant  Mookerjee  vs.  Kartick  Chun- 

der  Chaile      ...  ...    3^ 


E. 
East  India  BUiilway  Co.  vs,  Jordan  ...     ii 

G. 


Goberdhonc  Bermone  vs.  Sreemul  Munnee 
Bibee  ...  ...    34 
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Matunginee  Dabee  vs,  Joy  Kallee  Dabee  33 
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P. 


Peary  Chand  Mitter  vs.  Fraser 

S. 

Sreenath  Doss  vs.  Parke  Pittar 

U. 


...    51 


41 


Ununtoram  Doss  vs.  Ramlochun  Aitch     ...     i 


RULES  OF  THE  HIGH  COURT. 


Alterati^  in  the  Jury  Rules       ...  ...       i 

Rules  r^^rding  Privy  Council  Appeals  ...    ib. 

• 

Rules  regarding  Regular  Appeals  valued  at 

10,000  rupees  and  upwards  ...       5 

Scale  of  fees  for  search,  &c.,  in  the  offices  of 

the  High  Court,  Appellate  side     ...      7 

Rules  regarding  costs  in  suits  mformd pau- 
peris instituted  in  the  Original  side 


of  the  High  Court  ...       7 

Regulations  as  to  the  examination  of  per- 
sons desirous  of  being  admitted  at- 
torneys of  Her  Majesty's  High  Court       . 
of  Judicature  at  Fort  William   in 
Bengal  ...  ...    <6« 


Special  Appeals 


Reviews 


...     II 
...    to* 


(CRIMINAL  RULINGS). 


A. 

ActXIII.  6fi8so. 
See  Special  Lavf. 

Act  VII..  OF  1857. 

See  Land/or  Public  Purposes. 

Act XIII.  OF  18^9. 
•       See  Labourer. 


mtmasmm 


Act  XLV 'of  i860. 


Section  7 1 . 
Section  75. 
Section     99. 

Section  103. 

Section  Y04. 

'  Section  174. 
Sw:t?bn  193. 
Section  279. 
Section  323. 
Section  -  372. 
Section  373. 
Section  403. 
Section  425, 
Section>44i. 
Section'  499. 


See  Cumulative  Sentences. 

See  Punishment  \l) 

See  Right  of  Private  De-i 

fence,  \ 

See  Right  of  Private  De* 

fence. 
See  Right  of  Private   De^ 
fence,  1 

See  Procedure  (1 2)  j 

•  See'  Fahe  Evidence,  j 
See  Rash  Driving. 

See  Procedure  i2S) 
See  SeltiHgd  Minor. 
See  Selling  a  Minor.         ' 
See  Charge.  \ 

See  Mischief. 

•  Sed  Criminal  Trespass. 
See  DefdMation. 


AcTXtv.  6f!86i. 

,  Chapter  XIV.  ^'ee  Procedure  (20)  (28) 
•  Chaptei^  ^V.    See  Pfocedure  (25)         ^ 
Chapter  XXL  See  Full  Bench  Rulings  (3) 
'  Chapter  XXIil.  See  Jury  (2) 
Chapter  XXV.*  See  Jury  (2) 
Section     20.    See  Procedure  (16) 
Section     3(J.    See  Procedure  (7) 
Section  ^-62.    SeeFiiUBenchRuliHgsU) 
Seetion    62.    See  Procedure  (3)  (10) 
Section  •  66.    See  Procedure  (i)  (15) 
Section    68.    See  Procedure  (21)  (22) 
Section'  133.    See  Procedure  (18) 
Section  180.    See  Procedure  (20) 
Section  205.    See  Procedure  (6) 
ScfctlOn  206.    See  Procedure  (13) 
Section  211.    See  Procedure  (5) 
Section  225.    See  Procedure  {21) 
Section  044.    See  Procedure  (20) 
Section  260.    See  Procedure {ii) 
Section  .270.    See  dfmpensation. 
Section  270.    See  Procedure  (ij) 
Section  282,    See  Procedure  (3) 
Section  310.    See,  Procedure' {2^) 
Section  320.    See  Rtghiof  Way. 


Act  XXV.  of  iSOi-^CContinuedJ. 

Section  366.  See  Procedure  (6) 

Section  379.  Sge  Jury  (4) 

Section  404.  See  Full  Bench  Rulings  (4) 

Section  404.  See  Justice  of  the  Peace. 

Section  410.  .Vee  Justice  bf  the  Peace. 

Section  419.  See  Private  Prosecutor. 

Section  434.  See  High  Con^t, 

Section  434.  See  Justice  of  the  Peace. 

Section  435.  See  Private  Prosecutor. 

Section  435.  See  Procedure  (22) 

Section  439.  See  Jury  (4) 
See  Act  VIII.  of  tUg. 

Act  XVlI.  OF  1862. 
See  Murder  (2) 

Act  hi.  Of  (B.  C.)  1864. 

See  Municipal  Commissioner, 

Act  VI.  OF  1864. 

See  Whipping. 

Act  VII.  OF(B.  C.)  1865. 
See  Slaughter-house. 

Act  XX.  of  1865.  . 
See  Pleader  X2) 

Act  VIILoF  1869. 

Section  439.    See  Procedure  {^) 

Section  445^4.  See  Appeal. 

Section  445i4.  See  Full  Ben'ck' Rulings  (i) 

Section  445^*  See  Appeal. 

See  Act  XXV.  of  1861. 

See  Compensation, 

See  Procedure '{20) 

Act  IX.  OF  1869. 

See  Income  Tax, 

Affray. 

See  Procedure  (3) 

Appeal. 

An  appeal  from  a  sentence  passed  by 
an  officer  in  a  Non-Regulation  dis- 
trict invested  with  the  powers  men- 
tioned in  Section  445A1  Act  VI I L 
of  1S691  lies  under  Section  445C  to 
the  High  Court  only  ...     18 

See  Full  Bench  Rulings^) 
See  Income  Tax  {2) 
See  Private  Prosecutor. 
See  Procedure  (8) 

Arbitrators. 

See  Procedure  (23) 
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Attbstation  op  Maqistratb. 
See  Confession, 
See  Procedure  (6) 

B. 

Breach  of  Contract. 

•  See  Labourer, 

Breach  of  the  Peace. 
See  Procedure  (3) 

Breach  of  Trust. 

See  Special  Law, 

C. 

Capital  Punishment. 
See  Murder  (2)    • 

Cattle  Trespass. 
See  Mischief. 

Certificate. 

See  Procedure  (6) 

Cesses. 

See  Procedure  (3) 

Charge. 

Inacasein  which  the  accused  is  charg- 
ed with  having  dishonestly  appro- 
priated property  under  Section  403 

of  the  Penal  Code,  the should 

specify  the  person  to  whom  the  pro- 
perty belonged.  Where  the  accused 
IS  interested  in  the  property  jointly 
with  others,  he  is  not  necessarily 
guilty  of  a  criminal  act  if  he  takes 
possession  of  it  and  disposes  of  it  ... 

Civil  Suit. 

See  Right  of  Way  (i) 

Code  of  Criminal  Procedure. 

See  Act  XXV,  of  1861  and  Aa  VIII. 
of  i86p. 

Collector. 

See  False  Evidence  (i) 

Commitment. 

See  Full  Bench  Rulings  (2) 
See  Procedure  (9)  (13) 

Cumulative  Sentences. 

Held,  on  the  facts  of  this  case,  that 
a  party  (A)  who  objected  to  accom- 
pany a  constable  who  had  been  di- 
rected to  produce  him  before  the 
Court,  and  also  seized  the  constable 
bythe  arm  and  resisted  hiscarrying 
away  a  pony  which  A  was  charged 
with  having  misappropriated,  was 
guilty  of  separate  offences  under 
Sections  353  and  183  of  the  Penal 

*  Code,  and  the  infliction  of  separate 
sentences  for  each  offence  was  not 
prevented  by  Section  71  of  that 

.    ^    Code 

Compensation. 

Since  the  passing  of  Act  VIII.  of 
1869,  a  Magistrate  may,  under 
Section  270, 


13 


19 


Co  M  PS  Ns  ATI  o  N— f  C(?«  tin  wed) » 

in  a  case  in  which  more  than  one 
person  has  been  accused,  award    • 

not  exceeding  50  rupees  to 

each  person  ...     75 

Complaint. 

See  Full  Bench  Rulings  (2)  (3) 
See  Procedure  (i)  (4)  (15  (16)  (17) 

Conditional  Pardom.  « 

See  Procedure  (5) 

Confessions. 
^  It  is  not  necessary  for  a  Sessions 
Judge  to  read  out  to  prisoners 
made  by  them  before  a  Ma- 
gistrate, and  ask  them  if  they  have 
any  objection  to  the  reception  of     « 

these .     The  examination  of 

prisoners  before  a  Magistrate  can 
be  received  in  evidence,  and  the  at-  • 
testation  of  theMagistrate  i§  primd- 
facie  proof  of  the  circumstances  ...       9 

Conviction  (previous). 
See  Pu n ish ment  (i) 

Criminal  Misappropriation. 
See  Charge. 

Criminal  Trespass. 

It  is   essential   to   a  conviction   for 

,  under  Section    441    of    the 

Penal  Code,  that  there  should  be 
the  intent  to  commit  an*of(^nce, 
or  to  intimidate,  insult,  or  annoy 
any  person  ...     25^ 

See  Right  of  Private  Defence  (3) 

D. 

Defamation. 

( I )  A  report  made  by  an  officer  in  execu- 
tion of  his  duty,  and  as  the  result  of 
an  order  from  his  superior,  which 
contained    sweeping  imputations 

^  against  others — imputations  which 

did  not  appear  from  the  report  to 
be  made  recklessly  or  unjustifiably, 

does   not  amount  to and  is 

covered  by  the  9th  exception  to 
Section  499  of  the  f  enal  Code  ...     22 

<2)  The  act  of  filing  in  Court  a  petition 
containing  imputations  concerning 
a  person  calculated  to  harm  his  re- 
putation, with  the  intention  that  it 
should  be  read  by  other  persons, 
amounts  to  making  or  publishing 
the  imputation  within  the  meaning 
of  Section  499  of  the  Penal  Code.     27 

(3)  The  criminal  law  of  this  country 
with  regard  to  — depends  on 
the  construction  of  Section  499  of 
the  Penal  Code,  and  not  on  what 
may  be  the  English  law  on  the 
same  subject  . . .    ib* 

Defence. 

See  Procedure  (26) 
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Discharge. 

See  Procedure  (4)  (20)  (21)  (22) 

DOCLMESTS. 

See  Procedure  (26) 

V 


Full  Bench  Rulings — (Continued), 

Section  62  of  the  Code  of  Criminal 
Procedure  is  not  of  the  nature  of  a 
judicial  proceeding,  and  therefore 
cannot  be  interfered  with  by  the 
High  Court  under  Section  404  ot 
that  Code    ...        ...        ... 


£\  IDKNCE. 

XHb of  one  witness  in  cases  of 

.perjury  is  sufficient  to  establish  the 
factum  of  the  statement  which  is 
charged  as  being  false 

See  Confession. 

See  Procedure  (6) 

See  Punishment  (i) 

Elt\M  I  NATION  OF  ACCUSED. 

See  Procedure  <25) 

F. 

False  Evidence, 

A  conviction  may  be  had  for  giving 

under    Section    193,    Penal 

Code,  even  if  the  evidence  be 
given  in  matters  not  judicial  (such 
•IS  before  the  Collector  acting  in 
his  fiscal  capacity  under  Regula- 
tion XIX.  of  18 14),  but  it  must  be 
proved  that  the  false  statement  was 
made  under  the  sanction  of  the  law 

See^Evidence,  . 

FiNDlKG. 

•  See  Jury  (3) 

Fine. 

See  Income  Tax  (1)  (2) 

See  Municipal  Commissioner, 

Full  Bench  Rulings. 

(i>  An  appeal  lies  to  the  High  Court  from 
an  order  of  an  officer  in  a  Non- 
Regulation  District  invested  witli 
the  powers  conferred  by  Section 
•  445A,  Act  VHI. of  1859,  only  when 
the  conviction  has  been  come  to 
under  the  powers  specified  in  that 
Section 

(2)  A  Court  of  Session  is  competent  and 
ought  to  pVoceed  to  the  trial  of  a 
prisoner  who  is  brought  before  it 
upon  a  charge  exhibited  by  a  Ma- 
gistrate who  is  authorized  to  make 
a  commitment,  notwithstanding 
any  irregularity  or  defect  of  form 
in  recoroing  the  complaint 

^3)  In  the  class  of  cases  specified  to  which 
the  2 1  St  Chapter  of  the  Code  of 
Criminal  Procedure  relates,  the 
complaint  or  authorization  of  the 
Court  against  the  authority  of  which 
such  offence  is  alleged  to  have  been 
committed  is  a  sufficient  warrant 
for  the  commencement  of  criminal 
proceedings 

(4)  Hbld  (Phear,  J.,  dissenting)  that  an 
order  passedby  a  Magistrate  under 

,Vol.  XIV. 


52 


H. 


High  Court. 


24 


A  Joint  Magistrate  of  a  district  has 
no  power  to  make  a  reference  to 
the  —  undef  Section  434  of  the 
Code  of  Criminal  Procedure.  Such 
references  can  be  made  only  by  the 
Sessions  Judge  or  by  the  Magis- 
trate of  a  district  

See  Full  Bench  Rulings  (i)  (4) 
Sec  yustice  of  the  Peace. 
See  Private  Prosecutor. 
See  Procedure  (14) 


33 


34 


ib. 


Hurt. 

Sec  Procedure  (28) 

1. 

iMriUSONMKNT, 

See  Income  Tax  (i) 

Income  Tax. 

A  Magistrate  has  no  power,  under 
Section  25,  Act  IX.  ot  1869,  to  sen- 
tence to  imprisonment  in  default  of 
the  payment  of  fine  imposed  for 

not  paying 

No  appeal  lies  to  a  Sessions  Judge 
from  (he  order  of  a  Magistrate 
fining  a  defaulter  under  Section  25 
of  the Act,  IX.  of  1869 

Irregularity. 
,  See  Jury  (4) 

See  Procedure  (19) 

See  Registration  Act. 

J. 

Joint  Magistrate. 

See  High  Court. 

Judicial  Proceeding. 

See  Full  Bench  Rulings  (4) 

Jurisdiction. 

See  Procedure  (3)  (19) 

Jury. 

(i)  A  Judge  ought  not  to  introduce  into  , 
his  direction  to  the         any  ques«  ' 
tion  as  to  recommending  a  prisoner 
to  mercy,  but  should  leave  that 
entirely  to  the ...  ... 

(2)  When  the  proceedings  upon  a  trial 

by in  the  Mofussil  are  consist* 

ent  with  a  reasonable  construction 
of  that  part  of  the  Procedure  Code 
(Chapters  XXI  n.andXXV.)wherc 

7-a 


46- 


25 


70 


7K 
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J  UR  Y— f Co  ntinued) , 

such  trial  is  provided  for,  tiic  pro- 
ceedings are  good  in  the  absence 
of  any  distinct  ruling  to  the  con- 

,  trary,  and  ought  not  to  be  examine 
ed  by  the  light  of  English  rules  of 
procedure 

(3)  The  law  does  not  prescribe  any  spe- 
cific form  in  which  the are  to 

return  their  finding,  and  they  are 
at  liberty  to  deliver  it  in  any  form 
which  they  think  fit.  If  that  find- 
ing is  not  exhaustive  as  to  the  facts 
in  issue  which^o  to  make  up  the 
charge  or  charges,  it  is  competent 
to  the  Judge,  and  is  indeed  his 
duty,  to  put  such  questions  to  them 
as  snail  elicit  a  complete  finding  .;. 

(|.)  Under  Section  379  of  the  Code  of 
Criminal  Procedure,a  Judge  should 
sum  up  the  evidence  on  both  sides 
before  requiring  the to  de- 
liver their  verdict.  U  nder  Section 
439,  however,  the  High  Court 
thought  it  unnecessary  to  set  aside 
a  conviction  in  a  case  in  which 

this  was  not  done 

See  Registration  Act. 

Justice  of  the  Peace. 

The  High  Court  cannot  interfere  un- 
der Section  434  of  the  Code  of  Cri- 
minal Pvoc&Ayxrt'^iQutere,  can  it 
interfere  under  Section  404  of  that 
Code?)— in  the  case  of  a  convic- 
tion before  a    under  the  53 

Geo.  in.,  C.  155,  S.  105.  Such  a 
case  falls  under  Section  410  of  the 
Code  of  Criminal  Procedure 


59 


tb. 


Labourer. 

Where  a 


L. 


contracted   with   the 


manager  of  a  silk  factory  for  a 
money-consideration  to  work  at  the 
factory  for  four  months  in  a  year 
for  a  period  of  three  years,  and 
broke  the  terms  of  his  contract,  he 
was  held  liable  to  a  prosecution 
under  Act  XI H.  of  1859,  and  the 
order  of  the  Magistrate  holding 
that  such  a  contract  was  an  un* 
reasonable  one,  and  therefore  one 
which  ought  not  to  be  enforced  by 
him,  was  set  aside 

L\*D  FOR  Pl  BLIC  PURPOSliS, 

Where  land  is  acquired  by  Govern- 
ment for  public  purposes  under 
Act  VI.  of  1857,  the  title  of  Go- 
vernment to  the  land  is  absolute, 
and  the  public  have  no  right  of  way 
over  it         ...         

Local  Act. 

Sec  Proceifure  (16)  (17)  (18) 


66 


79 


M.     • 

Magistrate  of  a  District. 
See  High  Court, 
See  Procedure  (1)  (4)  (21) 

Mischief. 

To  render  a  person  liable  under  Sec- 
tion 425  of  the  Penal  Code  for 
— — ^  in  consequence  of  daftiaee 
done  by  cattle-trespass,  he  mu^t  m 
some  way  have  caused  the  cattle  to 
.  enter  the  prosecutor's  fields,  know- 

ing that,  by  so  doing,  he  is  likely  to 
cause  damage.  Mere  neglect  to 
keep  the  cattle  from  straying  is  not 
sufncient 


•  •* 


•  •  • 


(2)  In 


72 


Municipal  Commissioner. 

The  Municipal  authorities  have  no 
power  under  Section  57,  Act  III.  of 
1864,  Bengal  Council,  to  i^npose  a 
fine  on  a  person  for  blocking  up  a 
drain,  which  is  not  shown  to  be 
public  property  or  along  the  side 
of  any  highway 

Murder. 
(i)  On  a  conviction  for — --,  the  only 
punishments  that  can  legally  be 
awarded  arc  death  or  transporta- 
tion for  life 
a  case  of  affray  attended  with 

,   in   which   the  offence*  was 

committed  before  the  Penal  Code 
came  into  force,  a  Sessions  Judge 
has  himself  power  under  Section  4, 
Act  XVI  I.  of  1862,  to  pass  sentence 
of  death,  instead  of  referring  the 
matter  for  confirmation  to  the  High 
Court 


►Non-Rbgulation  District.  ^ 

See  AppteaL 
See  Full  Bench  Rulings  (i) 

Nuisance. 

See  Procedure  (10)  (2^) 

(). 

Obstruction-. 

See  Full  Bench  Rulings  (4) 
See  Procedu re  {lo) 

Offence, 

See  Murder  (2) 
See  Special  Lau\ 

l\ 

Private  Prosecutor. 

A cannot  move  a  Court  of  Ses- 
sion under  Section  419  of  the 
Code  of  Criminal  Procedure  in  a 
case  which  is  not  before  that  Court 
in  appeal ^  though  he  may  do  so 


fti 


2.^ 
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Pri vate  Prosecutor — (Continued), 

under  Section  435  of  that  Code  in 
cases  in  which  the  Court  of  Session 

can  interfere.     A has  no  right 

to  be  heard  before  the  High  Court 
in  a  case  in  which  he  could  not  be 
heard  in  the  Sessions  Court        ...     51 
See  Pleader, 
Sfp  Procedu re  {21) 

Procedure. 

(i)  -A  Magistrate  of  a  district  is  compe- 
tent, under  Section  66  of  the  Proce- 
dure Code,  and  the  Circular  Order  • 
No.  6,  dated  the  i6th  March  1864, 
to  make  over  a  petition  presented 
by  a  complainant  for  enquiry  and 

•  trial  to  a  Deputy  Magistrate  who 

exercises  the  full  powers  of  aMagis- 

X3)  Where  a  case  which  has  been  partly 
heard  by  one  officer  is  transferred 
to  another  officer  for  trial,  the 
latter  should  hear  all  the  evidence 
in  the  case  before  deciding  it.  The 
High  Court,  however,  declined  to 
interfere  in  a  case  of  this  sort,  as 
the  prisoners  did  not  appeal  or 
raise  any  objection  to  the  trial  on 
this  ground 3 

(3)  A  Magistrate  cannot  pass  an  order 

under  Section  62  of  the  Code  of 
^^rfroinal  Procedure  directing  a 
person  to  abstain  from  a  certain  act, 
or  to  take  certain  order  with  cer- 
tain property,  unless  he  is  satisfied 
that  such  direction  on  his  part  is 
likely  to  prevent  or,  tends  to  pre- 
vent, a  riot  or  affray ;  nor  can  he 
pass  an  order  under  that  Section  or 
under  Section  2S2,  or  any  other 
Section  of  the  law,  calling  upon  a 
person  to  enter  into  recognizances 
not  to  collect  certain  cesses —  ^ 
•  though  under  Section  282  the 
Magistrate  may  bind  him  down  to 
keep  the  peace,  if  there  is  sufficient 
evidence  to  show  that  a  breach  of 
the  pcace^is  imminent  through  his 

iCk  Km  Lw      ••«  •••  •••  ■■•  St*  J  %/  9 

(4)  A  Magistrate  of  a  district  has  power, 

under  Section  435,  Act  V 1 1 1  .of  1 869, 
of  dealing  with  cases  triable  by  a 
Court  of  Session  or  by  a  Magistrate 
of  aDistrict  in  which  an  accused  has 
been  discharged  by  any  Magistrate, 
and  with  cases  in  which  a  complaint 
hasbeen  dismissed  without  enquiry, 
provided  that  the  proceedings  were 
held  by  a  Subordinate  Magistrate ; 
but  qiKerCf  whether  in  such  cases 
he  ought  to  order  a  commitment 
to  the  Sessions  or  a  new  trial  be- 
fore another  Magistrate  8 

(5)  Where  a  person  to  whom  a  tender  of 

conditional  pardon  has  been  extend- 
ed is  considered  by  the  Sessions 


Procedure — (Continued), 

Judge  not  to  have  conformed  to 
the  conditions  under  which  pardon 
was  tendered,  the  Sessions  Jud^e, 
in  exercising  the  power  given  him 
by  Section  21 1  of  the  Code  of  Cri-* 
minal  Procedure,  ought  not  to  try 
him  along  with  the  prisoners  in 
whose  case  he  has  already  given 
testimony lo 

(6)  Where  a  statement  made  by  a  pri- 

soner before  a  Magistrate,  though 
signed  by  the  Magistrate,  does  not 
contain  the  c^tificate  directed  by 
Section  205  of  the  Code  of  Crimi- 
nal Procedure,  it  does  not  of  itself 
constitute  primd-facie  evidence  of 
the  examination  within  the  mean* 
ing  of  Section  366  of  that  Code ; 
and  if  other  proof  is  not  given  to 
show  that  the  statement  was  made 
by  the  prisoner  before  the  Magis- 
trate, the  statement  is  not  admissi- 
ble as  evidence  at  the  Sessions  ...    ib, 

(7)  Although  Section  36  of  the  Code  of 

Criminal  Procedure  does  not  re- 
quire a  Magistrate  to  state  his  rea- 
sons for  transferring  a  criminal 
case  from  a  Court  subordinate  to 
him  to  his  own  or  to  any  other  sub- 
ordinate Court,  the  High  Court  set 
asidean  orderofaMagistrate  trans- 
ferring a  case  after  the  subordinate 
Magistrate  before  whom  it  was  had 
taken  the  evidence  for  the  prosecu- 
tion, and  had  expressed  an  opinion 
unfavorable  to  the  prosecution    ...     12 

(8)  Before  depositions  of  witnesses  taken 

before  a  Magistrate  can  be  used  in 
appeal,  it  should  be  shown  either  in 
the  depositions  or  elsewhere  that 
the  evidence  was  read  over  or  inter- 
preted to  the  respective  witnesses     13 

(9)  The  necessity  of  making  proper  en- 

quiries before  committing  to  the 
Sessions  pointed  out.  It  is  the  duty 
of  the  Police  and  the  Magistrate 
not  only  tobring  the  parties  suspect- 
ed of  being  guilty  to  trial,  but  also 
to  ascertain  whether  the  suspected 
can  clear  themselves  from  the  crime 
of  which  they  are  accused  ..      16 

(10)  A  Magistrate  cannot  pass  an  order 

under  Section  62  of  the  Code  of 
Criminal  Procedure  without  first 
calling  on  the  defendant  to  show^ 
cause  why  the  order  should  not  be 
passed,  and  taking  any  evidence 
which  the  defendant  may  adduce.. .     17 

(11)  A  Magistrate  cannot  issue  a  warraiit 

of  arrest  against  a  witness  under 
Section  260  of  the  Code  of  Criminal 
Procedure,  unless  he  is  first  satisfied 
that  the  witness  has  disobeyed  a 
summons  which  was  served  on  him     20 

c 
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Procedure — (Continued), 

(12)  In  order  to  make  a  person  summoned 

as  a  witness  liable  under  Section 
174  of  the  Penal  Code,  the  fact 
must  be  that  he  intentionally  omit- 
ted to  attend  at  the  place  or  time 
mentioned  in  the  sujnmons,  or  that 
he  wilfully  departed  from  the 
place  where  he  had  attended  before 
the  time  at  which  it  was  lawful  for 
him  to  depart         20 

(13)  A  Magistrate  is  not  justified  by  Sec- 

tion 206  of  the  Code  of  Criminal 
Procedure  to  taj^e  a  person  without 
any  previous  notice  or  summons 
from  amongtheaudienceorattend- 
ant  witnesses  in  open  Court,  and 
place  him  in  the  dock  to  be  irtime- 
diately  tried  upon  a  charge  which 
had  already  been  commenced  to  be 
entertained  against  other  prisoners 
and  on  which  evidence  had  already 
been  given  ;  that  Section  applies  to 
investigations  preliminary  to 
commitment  for  a  subsequent  trial, 
and  not  to  cases  where  the  trial  is  ac- 
tually being  proceeded  with        ...    ib. 

(14)  Object   of   Circular  Order   No.    17, 

dated  17th  June  1863,  pointed  out     27 

(15)  A  Magistrate  cannot  refuse  a  sum- 

mons to  a  complainant  even  in  a 
case  in  which  the  charge  might 
have  been  laid  at  the  Police  in  the 
first  instance,  but  is  bound,  under 
Section  66  of  the  Code  of  Criminal 
Procedure,  to  examine  the  com- 
plainant on  oath  and  pass  orders  on 
the  case       ...        ...        ...        ...    36 

(i6>  A  Magistrate  is  bound,  with  refer- 
ence to  Section  20  of  the  Code  of 
Criminal  Procedure,  to  proceed  in 
the  investigation  of  cases  arising 
under  a  special  law  (such  as  the 
Salt  Law),  according  to  all  the  pro- 
visions of  the  Code  of  Criminal 
Procedure ib, 

(17)  Section  270  of  the  Code  of  Criminal 

Procedure  docs  not  apply  to  com- 
plaints under  a  special  law,  but  only 
to  complaints  triable  by  the  Magis- 
trate and  punishable  under  the 
Penal  Code  with  imprisonment  for 
a  period  not  exceedmg  6  months,    ib, 

(18)  A   Magistrate  is  competent  under  Sec- 

tion 133  of  the  Code  of  Criminal 
•  Procedure,  to  direct  enquiry  to  be 
made  by  a  police-officer  into  an 
offence  punishable  under  a  Local 
Act — such  as  the  Police  Act       ...     41 

(19)  Hrld that, where aMagistrate  profess- 

es to  act  under  one  Section  of  the 
Criminal  Procedure  Code  under 
which  he  has  no  jurisdiction,  but  it 
is  found  that  he  has  jurisdiction 
under  «ome  other  Section  of  the 


Procedure — (Continued)^  • 

Code,  the  mistake  is  one  which     « 
does  not  justify  interference  with 
the  Magistrate's  Order,  if  otherwise 
good,  and  if  the  accused  has  not 
been  prejudiced  thereby 41 

(20)  In  a  case  in  respect  of  which  a  war- 

rant might  issue,  and  which  is  tri- 
able under  Chapter  XIV,  of  the 
Code  of  Criminal  Procedure,  a  I\Ja- 
gistrate  ought,  under  Section  180 
^  of  that  Code,  by  virtue  of  Section 

244  as  amended  by  Act  VI U.  of 
1869,  to  order  the  discharge  of  the 
accused  persons,  although  they  are 
in  attendance,  if  he  thinks  that  • 
there  is  no  case  of  a  criminal  char- 
acter made  out  against  them      ...     6^ 

(21)  A  Magistrate  of  a  district  has  power,   * 

under  Section  68  of  the  Code  of 
Criminal  Procedure,  whether  there 
be  a  private  prosecutor  or  not,  to 
order  the  arrest  of  a  person  who 
had  been  previously  under  trial  by 
a  Subordinat&Magistrate,  and  who 
had  been  discharged  under  Section 
225  of  that  Code 65 

(22)  The  powers  given  under  Sections  435 

and  68  of  the  Code  are  distinct  and 
independent  powers — the^  former 
providing  for  the  revision*of •pro- 
ceedings which  have  been  already 
commenced,  and  the  latter  for  the  * 
institution  of  proceedings  de  novo     ib. 

(23)  In  referring  a  case  regarding  a  nui- 

sance to  arbitrators  under  Section 
310,  Code  of  Criminal  Procedure, 
a  Magistrate  should  fi.\  a  time 
within  which  the  arbitrators  are  to 
send  in  their  award  ;  and  this  must 
be  done  whenever  from  any  cause 
•  the  constitution  of  the  Jurors  \^ 
changed  and  a  fresh  Juror  is  ap- 
pointed. Where  this  is  not  done,  a 
Magistrate  cannot  carry  out  his 
original  order  if  there  is  any  delay 
in  the  submission  oi  the  award  by 
the  arbitrators       69 

(24)  A  Sub- Registrar,  who  is  also  a  Magps* 

trate,  cannot  investigate  a  case 
against  one  of  his  subordinates  in 
the  registry  office,  and  afterwards 
himself  try  and  convict  him        ...     74 

(25)  In  a  case  under  Chapter  XV.,  Code  of 

Criminal  Procedure,  it  is  incumbent 
on  the  accused  either  to  produce 
their  witnesses,  or  to  apply  before- 
hand for  a  summons  to  enforce  the 
attendance  of  any  witness  who  is 
not  likely  to  appear  without  a  sum- 
mons ;  nor  is  it  necessary  in  such 
cases  to  record  the  examination  of 
the  accused  with  the  same  formali- 
ties as  in  cases  under  Chapters  XI  I. 
and  XIV 76 
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Proced  urb — (Con  tinuedj . 

(26)  The  High  Court,  in  the  exercise  of  the 

powers  vested  in  them  by  Section 
405  o£  the  Code  of  Criminal  Pro- 
cedure, set  aside  the  conviction  of  a 
prisoner  in  a  case  in  which  the 
Ma^strate  refused  to  grant  him 
copies  ol  papers  which  were  neces- 
s«ry  for  his  defence.  A  Magistrate 
acts  contrary  to  law  when  he  deter- 
Vnines,on  an  application  by  a  prison- 
er for  copies  of  documents  required 
for  his  defence,  whether  the  docu- 
ments are  necessary  or  not         ...     77 

(27)  In  warning  an  accused  person  before 

taking   down    his   statements,    a 
*  Magistrate  should  state  how  the 

accused  was  warned        ...         ...     81 

(28)  In  a  case  of  an  offence  (such  as  Hurt 

under  Section  323,  Penal  Code) 
punishable  with  imprisonment  e.x- 
ceeding  6  months,  and  therefore 
falling  under  Chapter  XIV.  of  the 
Code  of  Criminal  Procedure,  a  Ma- 
gistrate is  bound  to  summon  all  the 
witnesses  required  by  the  accused...     ib. 

See  Confession, 

See  Full  Bench  Rulings  (2)  t3) 

See  Jury  (2)  (3)  (4) 

See  Funishmcnt  (l) 

See  Registration  Act, 

Penal  Code. 

•         See  Act  XL  V.  of  i860. 
Perjury. 

See  Evidence, 
Pleadbr* 

(i)  A  pleader  may  appear  in  criminal 
cases,  not  only  on  behalf  of  an 
accused  person,  but  also  on  behalf 
of  a  private  prosecutor     23 

(2)  Case  in  which  the  High  Court  de-  ' 
dined,  on  the  facts,  to  strike  a  plea- 
der of!  the  rolls  for  using  improper 
expressions  during  the  argument 
of  a  case  before  a  Zillah  Judge, 
who  reconftnended,  after  observing 
the  requirements  of  Section  16,  Act 
XX.  of  1865,  that  such  punishment 
should  be  awarded.  The  Zillah 
Judge  should  have  called  the  plead- 
er to  order  and  required  him  to 
apologize     ...         ...         ...         ...     53 

Police  Enouiry. 

See  Procedure  (18) 

Prblimiivary  Investigation. 
See  Procedure  (13) 

Prostitution. 

See  Selling  a  Minor, 

PUBLir4TION. 

See  Defamation  (2) 

Public  Opfigbr. 

See  Defamation  (i) 


Punishment. 

( 1 )  To  warrant  a  sentence  awarding  addi- 
tional   under  Section  75  of  the 

Penal  Code  as  on  a  second  convic- 
tion, the  evidence  that  there  was  a 
previous  conviction  against  the  ac-  * 
cused  under  the  Penal  Code  must 
be  clear  and  precise  7 

(2)  The  measure  of is  a  matter  en- 
tirely in  the  discretion  of  the  Court 
of  Session    ...         ...         ...         ...     53 


See  Murder  (i) 


R* 


Rash  Driving. 

The  actual  driver  and  not  the  owner 
of  a  carriage  is  liable  under  Section 
279  of  the  Penal  Code  in  case  of  a 
collision  and  injury  to  another 
arising  out  of  — ...     32 


Recommendation  to  Mercy. 
See  Jury  (i) 

Registration  Act. 

An  offence  under  Section  91  of  the 

ought  not  to  be   tried  with 

the  assistance  of  a  Jury.  Where, 
however,  such  offence  was  tried 
with  the  assistance  of  a  Jury,  and 
the  verdict  of  the  Jury  who  were 
unannnous  in  convicting  the  pri- 
soners was  approved  of  by  Sessions 
Judge,  the  High  Court  considered 
it  unnecessary  to  quash  the  pro- 
ceedings     ...         ...         ...         ...     32 

Regulation  XIX.  of  1814. 

See  False  Evidence, 
Right  of  Private  Defence. 

(1)  The under   Section    103  of  the 

Penal  Code  is  restricted  by  Section 
99  of  that  Code,  and  does  not  ex- 
tend to  the  inflicting  of  more  harm 
than  it  is  necessary  to  inflict  for  the 
purpose  of  defence...         ...         ...     68 

(2)  Held  on  the  facts  of  the  case  (and 
following  7  Weekly  Reporter,  page 
113,  Criminal  Rulings)  that  the 
accused  who  were  in  peaceable  pos- 
session of  their  property,  and  were 
attacked  while  in  such  possession, 
did  not  exceed  the of  pro- 
perty under  Section  103,  PenaU 
v^ooe            ...         ...         ...         ...     o^ 

(3)  Where  the  offence  which  occasions  the 
of  property  is  criminal  tres- 
pass, the  right  of  defence  under 
Section  104  of  the  Penal  Code  only 
extends  (subject  to  the  restrictions 
of  Section  99)  to  the  voluntarily 
causing  to  the  wrong- doers  some 
harm  other  than  death     ...         ...       7 

e 
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Right  of  Way. 

A  Magistrate  is  bound  under  Section 
^■>20  of  the  Code  of  Criminal  Proce- 
dure to  investigate  a  case  in  which 
the  complainant  alleged  that  his 

•  had  been  interfered  with,  and 

ought  not  to  refer  the  complainant 
to  the  Civil  Court 

See  Land  for  Pttblic  Purposes, 

Riot. 

See  Procedure  (3) 

S. 

Salt  Lwv. 

See  Procedure  (16)  (17) 

Selling  a  Minor. 

Held  by  L,  S.  Jackson,  J,,  that  on 
the  facts  of  this  case  the  conviction 
of  the  prisoners  on  a  charge  of 
■  for  purpose  of  prostitution, 

under  Sections  372  and  373  of  the 
Penal  Code,  was  erroneous 

Held  by  Glover^  J,^  contra, 

SENTB>fCRS. 

See  Cumulative  Sentences, 

Sessions  Court. 

See  Private  Prosecutor, 

Sessions  Record. 

There  ought  to  be  only  one  -*— 
which  should  be  continuous,  and 
should  contain  accurately  and  con- 
secutively the  whole  of  the  proceed- 
ings in  tnc  trial,  including  the  ex- 
amination of  the  accused 

Signature. 

A  Magistrate  ought  not  to  use  a  litho- 
graphed stamp  of  his — 

Slaughter-house. 

Held  by  Z.  5".  Jackson,  J.  (Mitter, 
7.,  dissenting), — The  owner  of  a 

,  by  giving  it  in  lease  to  an- 

•  other,  parts  with  his  interest  in  it, 
and  ceases  to  have  any  power  to  al- 
low or  disallow  the  slaughtering  of 
cattle  therein,  and  therefore  does 
not  bring  himself  within  the  terms 
of  Section  7,  Act  VII.  (B.  C.)  of 
1865,  which  describes  no  offence, 
but  is  merely  a  Section  for  levying 
of  penalties ... 


28 


Special  Law. 

Where  there  is  no  provision  in  the 
Penal  Code,  and  any  other  law(such 
as  the  Breach  of  Trust  Law,  Act 
XI 11.  of  1 850)  provides  punishment 
for  an  offence,  any  person  com- 
mitting such  offence  may  be  tried 

under  that  law       

• 

See  Procedure  {i6)  (17) 

Sub-Registrar, 

See  Procedure  (24) 
Summing  up. 

See  Jury, 
Summons.  » 


39 


46 


81 


67 


See  Procedure  (15) 


T. 


Transfer  of  a  Case. 

See  Procedure  (2)  (7) 


W. 


Warning  the  Accused. 

See  Procedure  (27) 
^Warrant.  ♦ 

See  Procedure  (11)  (20) 

Whipping. 

Follows  the  Full  Bench  decision 
rulinjgr  that,  when  a  person  who  was 
previously  convicted  (Section  4,  Act 
y  L  of  1864)  is  a  second  lime  con- 
victed  at  one  time  of  two  or  more 
offences,  he  may  be  punished  with 
only  one  whipping  in  addition  to 
any  other  punishment  to  which, 
under  Section  46  of  the  Code  of 
Criminal  Procedure,  he  may  be  lia- 
ble 

Witness. 

See  Procedure  {6)  (8)  (11)  (12)  (13) 

(25) (28) 
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T^BLE  OF  O^SES 

(CRIMINAL  RULINGS). 


A. 


Abbas  All  Chowdhry  vs,  lilim  Meah 

Abdool  Azeez  Khan 

Abdool  Kurreem       

Aitieer  Mahomed  vs,  G.  Brass 
Audheen  Roy 


B. 


Bani  Doss      

Bani  Madhub  Banerjec 
Bhanxt  Chunder  Sein 
Bhoiro  Mundul 
Bhyroo  I^li    ... 
Bilash  Mosulmany    . 
Bootakee 
Bust!  Singh    ... 


C. 


Chedee  Koonjra        

Ohooramont  Sant      ...         ...         ...         ... 

Chunder  Charan  Chatterjee  vs,  Chunder 
Coomar  Ghoso  ...         ...         ...         ... 

Cruise,  Petitionee   "... 


D. 


Dassee  Mosulmany  ... 
Dedar  Nushyo 
Dhon^  Bhooyah 
Dhununjai  Poly 


F. 


Fcnwick,  Petitioner 

Forbes  vs.  Grish  Chunder  Bhuttacharjce... 


G. 


Goburdhun  Pari 
Gooroo  Churn  Chung 
Green  vs.  Delanney  ... 

H. 

Heera  I^ll  Singh 
Hurry  Prosad  Gangooly 


L 


Issen  Chunder  Ghose 


46 
36 
32 
36 
24 


2 

23 

74 
28 

75 
46 
81 

76 


J. 


Jhowla  vs.  Buhur 
joyah  Mohun  Chunder 


K. 


76 
25 

23 
53 


46 
81 

33 
68 


., 


72 
3^ 


74 
69 
27 


8 
59 


53 


I^rrymore  vs,  Pernendoo  Deo  Rai 

LvkchmiputS'inghf  Petitioner         

Luntro  Singh,.., 

M.  . 

Misser  Sheikh  

Mudhoo  Dutt...         

Municipal  Commissioners  for  Suburbs  of 
Calcutta,  Petitioners 

N. 

Naimuddi  Sheikh      

X^ardill...  .••  ...  .a,  ,,,  ,,, 

Narain  Singh 

Niamutulla  vs,  Gopal  Shaha  

Nobocoomar  Banerjec         >^.. 

Nodiar  Chand  Koondoo     

Noor  Jan     ...  ,,. 

O. 

Omesh  Chunder  Chowdhry  

Oriental  Gas  Company  vs.  Guise 

P. 

Parbutty  Churn  Chuckerbutty       

Petumber  Dhoobee 

Prankisto  Pal  

R. 

Rai  Luchmeeput  Singh        

Raj  Narain  Sein  vs.  Dcegobur  Paul 

Ramjoy  Mozoomdar  

Ruttun  Bewa  Tff.  Buhur       

S. 

Shama  Kant  Budopadhya  " 

Sheeb  Pershad  Pandah       

Sitwa  a/tas  Sitaram  Putwah  

Sudduruddeen  Sircar  vs.  Ramjoy  Mojoom* 

VBCd  ■!•  •!•  ■!•  f't 

Sutherland,  In  re- 

W. 
Watson  &  Co.  vs,  Bykantnath  pass 

K 


.*  •  • 
.  •  * 


M  • 


7 

»9 


16 


Kishto  Doha 

Koonjobeharry  Lall  vs.  Raja  Doomney    ...  29 

Koonjobeharry  1^11  vs,  Rughoonath  Dome  ib, 

Kopil  Nath  Sahi  vs.  Koneeram     3 


33 
2 

18 


9 
71 

67 


7 

34 
20 

63 
12 

70 
39 

I 

79 

13 
10 

41 

17 
22 

65 

7 

69 

77 
66 

5» 
28 
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CIVIL  CIRCULAR  ORDERS. 


BOB. 


No    i6^— Directs  that  all  futuqe  applications 

for  printed  or  lithographed  forms  be 

•    made  to  the  Superintendent  of  Sta- 


tionery 


a  «  •  •  ■  • 


No.  17. — Directs  that  no  copies  of  decisions 
of  the  Courts  in  cases  of  certificates 
under  Acts  XXVll. of  i86oandXL. 
of  1858  be  granted  unless  the  certi- 
ficate has  been  previously  issued  . . . 

No.  18. — Enjoins  rules,  in  supersession  of 
Circular  No.  7,  dated  the  i6th  July 
1869,  for  furnishing  applicants  with 
information  or  with  unauthenticat- 
ed  copies  of  papers  from  records... 

Memo.  No.  4. — Circulates  names  of  12 
Chiefs  and  Landholders  in  Chota- 
Nagpore,  who  have  been  exempt- 
ed by  the  Government  of  Bengal 
from  attendance  in  Civil  Courts  ... 

Memo.  No.    5.— States  that  the  Govern- 

mentof  Bengal  has  exempted  Rajah 

,  RajendroNarainDeb  Bahadoor,  of 

*Calcutta,from  personal  attendance 

in  Civil  Courts 

No.  20.— Calls  for  information  with  a  view 
to  the  promotion  of  Serishtadars 
from  "B  Districts"  to*'A  Districts" 

No.  21.— Cancels  Circular  No.  15,  dated 
15th  June  1870,  and  requests  that 
the  Civil  Statements  for  the  2nd 
Quarter  of  1870  be  submitted  in  the 
old  Forms,  and  makes  certain  mo- 
difications in  the  quarterly  state- 
ments for  cases  under  Act  Vlll.,  B. 
C.,  of  1869 

No.  22.— Cancels  Circular  Order  No.  15. 
dated  13th  June  1870,  and  requests 
that  the 'Civil  Statements  for  the 
2ndQuarterof  1870  be  submitted  in 
the  old  forms  

j^o,  23. — Directs  that  when  police-officers 
are  summoned  by  Civil  Courts  to 
give  evidence,the  summons  be  sent 
for  service  through  their  superiors 

No.  24. — Requests  that  processes  forwarded 
by  the  Calcutta  Court  of  Small 
Causes  be  served  in  accordance 
with  the  instructions  which  accom- 
pany the  processes  

No.  25. — Lays  down  instructions  regarding 
the  ordering  of  investigations  by 
Commissioners  under  Act  VI I L  of 

I  Ojft       •'<         •..         •••         •*•         •■■ 

Vol.  XIV. 


ib. 


ib. 


8 


ib. 


ib. 


II 


ib. 


No.  26. — Makes  arrangements  for  the  ex- 
penses attending  the  service  of  pro- 
cesses of  the  H  igh  Court  in  cases  ap- 
pealed during  the  period  between 
the  date  of  the  Court  Fees  Act  and 
the  Rules  to  be  issued  under  that  Act 

No.  27. — Circulates  rtiles  recently  passed 
by  the  High  Court  regarding  the 
admission  of  appeals  to  Her  Ma- 
jesty in  Council        ...        

No.  28. — Prohibits  the  employment  of 
Ticca  Ameens  as  occasional  Com- 
missioners for  conducting  local  in- 
vestigations 

No.  29. — Draws  attention  to  a  case  in  which 
a  person  passed  himself  off  as  an- 
other and  practised  as  a  pleader  . . . 

No.  30. — Empowers  Zillahjudgesandjudi- 
cialCommissioners  to  extendCircu- 
lar  No.  18,  dated  23rd  June  1870, 
regarding  f  urnishingpartieswithco- 
pies  of  papers  to  the  Subordinate 
N.xOun9   ..•         ••*         ..«         .*•         ••* 

No.  31, — Lays  down  new  forms  of  Quarterly 
Returns  of  Civil  and  Crimmal  busi- 
ness, and  prescribes  rules  for  their 
preparation 

No.  32. — Prescribes  new  AnnualStatements 
(Civil  and  Criminal)  with  instruc- 
tions as  to  their  preparation  and 
submission      ...        ...        ... 

No.  33. — In  supersession  of  the  Circular  Or- 
der, dated  2nd  May  1870,  directs 
that  all  records  of  cases  sent  to  the 
High  Court  be  transmitted  by  Ban- 
ghy  Post  pre-paid,  instead  of  by 
Letter  Post     

Memo.No.7. — Circulates  letter  to  the  Super- 
intendent of  Stationery  regarding 
the  supply  of  slip  forms  for  Quarter- 
ly Returns  prescribed  by  Circular 
No.  31,  dated  4th  November  last 

No.  34. — Calls  for  information  regarding 
the  increase  required  in  the  Subor- 
dinate Judicial  Agency  in  conse- 
quence of  the  transfer  of  rent-suits  to 
the  Civil  Courts         «. 

No.  35. — Circulates  list  of  Holidays  for  1871 
for  the  Civil  Courts  in  the  Lower 
Provinces,  the  Behar  Provinces 
excepteo         ...       ...        ••.        ••• 

No.  36.— Circulates  list  of  Holidays  for  187 1 
for  the  Civil  Courts  in  the  Behar 
L^isincis       '•<•        •••        •••        ••• 


13 


ib. 


15 


ib. 


16 


ib. 


25 


43 


ib. 


47 


48 


49 


CRIMINAL  CIRCULAR  ORDERS. 


No.  lo. — Prescribes  new  rules  regarding  the 
pr^lparation,  &c.,  of  Sessions  State- 
ments Nos.  3  and  4,  and  a  new  State- 
ment No.  3  to  be  used  when  the 
present  stock  of  Statements  Nos.  3 
and  4  is  exhausted 

No.  II. — Cancels  Circular  Order  No.  15, 
*       dated  13th  June  1870,  and  requests 


that  the  Criminal  Statements  for  the 
2nd  Quarter  of  1870  be  submitted  in 
the  old  Forms  ...         ...         ...       3 

No.  12. — Points  out  how  the  Return  of 
"other  applications"  in  Sessions 
Statement  No.  i  is  to  be  filled  up  ...    ib^ 

No.  13. — Regarding  thfe  employment  of 
Mooktears  for  suitors  in  cases  before 
Magistrates ...         ...       5 


*     « 


INDEX 


(PRIVY  COUNCIL  RULINGS). 


A. 


Account. 


(i)  Where  a  widow  was  put  in  possession 
of  the  property  of  her  husband  in 
order  to  obtain  by  that  possession 
payment  of  her  dower  ( 1 0,000  Rs.), 
and  she,  and  after  her  death  her 

^  heir,  continued  in  possession  for  15 

years,  it  was  held  that  there  was  a 
very  strong  presumption  that  the 
dower  was  paid  off ;  and  in  a  suit  to 
recover  possession  of  the  property 
from  the  heir  of  the  widow,  the 
proper  course  would  be  to  direct  an 
—  to  be  taken  with  a  view  to 
see  if  the  dower  had  been  paid ;  and 
in  that  event  to  make  the  heir  repay 
the  difference  ;  or,  if  otherwise,  to 
order  plaintiff  to  pay  the  difference 
ast]ie  terms  of  obtaining  possession 
t)f  the  estate 

(2)  In  a  suit  for  a  sum  of  money  on  an 

unadjusted  ,  plaintiff  filed  a 

memorandum  (A)  with  her  plaint, 
from  which  the  amount  claimed  in 
the  plaint  could  not  be  made  out. 
In  her  examination  by  the  Court, 
the  plaintiff  put  in  another  memo- 
randum (C)  to  explain  Memoran- 
dum A.  Defendant  admitted  that 
Memorandum  C  was  signed  by  him . 
*  It  had  reference  to  a  period  imme- 
diately preceding  that  for  which  the 
suit  was  brought:  Held  that  memo- 
randum C  was  rather  evidence  to 
support  t|ie  originally  stated  cause 
•of  action,  than  an  amendment  of  the 
claim  or  the  substitution  of  one 
claim  or  cause  of  action  for  another. 
The  case  was  one  which  should  have 
been  decided,  not  merely  on  the 
discrepancy  between  the  two  state- 
ments made  by  plaintiff,  but  on 
the  whole  of  the  evidence 

(3)  The  mere  omission  of  an  accountable 

party    framing    his    own to 

carry    forward    into    a    new 

a  balance  against  himself  existing 
in  a  former  one  can  constitute  no 
evidence  in  his  own  favor.  To 
prove  the  existence  of  the  balance, 
such  omission  might  be  considered 
in  conjunction  with  other  evidence 
in  the  cause 


24 


ib. 


Alluvion  Lands. 

Plaintiff    sued    for  the   recovery  of 

,  which  originally   formed  a 

portion  of  his  estate  which  had 
been  washed  a^ay  by  the  Ganges, 
but  which  subsequently  re-formed. 
The  defendants  relied  on  Section  4, 
Regulation  XI.  of  1825,  and  con- 
tended that  the  plaintiff's  land  hav- 
ing been  wholly  submerged  so  as  to 
make  the  defendant's  land  the  river 
boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  acces- 
sion to  their  land  and  an  increment 
by  annexation  to  their  estate,  not- 
withstanding that  the  land  has  been 
re-formed  on  the  ascertainable  and 
ascertained  site  of  the  plaintiff's 
mouzah. 

Held  that  Section  4  did  not  apply  to 
this  case,  and  that  that  Section 
refers  only  to  cases  of  gain  by  ac- 
quisition by  means  of  ^^radual  ac- 
cession to  the  gain  which  an  indi- 
vidual proprietor  might  make  from 
what  was  part  of  the  public  terri- 
tory, not  from  a  private  person's 
property 

B. 

Benamee  Transactions. 

(i)  The  law  as  to  benamee  conveyances 
taken  by  a  father  in  the  name  of  a 
son,  whether  in  Hindoo  or  Mahome- 
dan  families,  should  be  considered 
in  all  Courts  in  India  as  conclusively 
settled  by  the  decision  of  the  Privy 
Council  in  Gossatn  v.  Gossain,  6 
Moore  53 

(2)  That  case,  however,  was  not  applied 
to  the  present  case  in  which  it  was 
found  that  a  father,  who  had  pur- 
chased property  with  his  own  funds, 
had  had  the  conveyance  drawn  up 
in  his  son's  name  with  a  view  to  af- 
fect the  interests  of  his  daughter;^ 
and  to  vary  the  rule  of  succession 
between  sons  and  daughters  in  his 
family 

BoNA-FiDE  Proceeding. 
See  Lim  itation . 


C. 


Chakbran  Lands. 

See  Resumption* 


II 


14 


ib. 


e 


Ix 


!NDT:X  (  PRIVY  COUNCIL  RUUNGS). 


Compromise. 

See  Hindoo  Family, 

D. 

Death-bed  Disposition. 
See  Purdah  Woman, 

E. 

EVIDBNCR. 

See  Account  (3) 

Execution. 

See  Limifatio7i. 
See  Mesne  Profit^, 

G. 

Great-gbeat-great-grandson. 
See  Succession  (i) 


H. 


Heirs. 


See  Succession  (i)  (2) 

HmpoQ  Family. 

The  principle  laid  down  by  the 
Privy  Council  in  Abraham  versus 
Abraham,  that  a  family  ceasing-  to 
be  Hindoos  in  religion  m«iy  still  en- 
joy their  property  under  the  Hin- 
doo I^w,  is  applicable  inter  f^,  to 
the  members  of  a  Hindoo  family 
entering  into  possession  of  an  estate 
under  a  compromise,  by  which  the 
members  divided  the  estate  among 
themselves  on  certain  terms 


L. 


Limitation. 


Where  the  original  judgment-debtor 
died,  and  there  was  a  dispute  as  to 
whether  any  estate  of  the  judg- 
ment-debtor had  passed  into  the 
hands  of  his  heirs,  and  that  dispute 
was  bond  fide  prosecuted  and  con- 
tested, it  was  held  that  the  proceed- 
ing in  question  was  sufficient  to 
keep  the  decree  in  force  within  the 
meaning  cf  Section  20,  Act  XIV.  of 
1859 


M. 


Mesne  Profits. 


(I)     Where  in  a  suit  by  L  for  recovery 

of  certain  lands  with ,  a  decree 

was  given  by  the  Privy  Council 
declaring  L  absolutely  entitled  to 
two  mouzahs,  and  also  to  certain 
other  lands  with  regard  to  which 
the  High  Court  was  ordered  to  in- 
stitute certain  enquiries,  it  was  held 
that  he  might  have  waited  the  result 


Mrsnr  PRoviTs^fContinuedJ, 

of  these  enquiries  before  apply! ngf 
f9r  execution  in  respect  of  the  two 
mouzahs  ...      23 

(2)  Hr^p,  further,  that  although  the 
aecretal  order  of  the  Privy  Council 
did  not  specifically  mention  any- 
thing about  the of   the*  said 

two    mouzahs,    the   right  to  ; 

was  consequential  on  the  declara* 
tion»for  possession  contained  in  the 
•  decree  and  upon  possession ;  ^nd 
the  High  Court  was  accordingly 
directed  to  proceed  to  ascertain  the 
of  the  said  two  mouzahs      ...     ib, 

Mitakshara  Law. 

See  Succession.  » 

Mortgage. 

(i)  The  plaintiffs  in  this  suit  were  pur- 
chasers of  the  equity  of  redemption 
in  a  portion  of  certain  mortgaged 
premises  which  were  sold  in  lots, 
and  they  brought  this  sui^  against 
the  mortgagees  who  were  also  pur- 
chasers of  the  equity  of  redepiption 
of  several  of  the  lots.  They  made 
the  purchasers  of  the  other  lots 
parties  to  the  suit,  and  sdug^t  to 
redeem  their  own  portion  of  the 
estate  and  to  recover  possession  of  • 
their  own  portion,  and  the  portion 
purchased  by  the  purchasers  other 
than  the  mortgagees.on  payment  in- 
to Court  of  a  sum  sufficient  to  cover 
the  proportion  of  the  mortgage-debt 
attributable  to  the  said  parcels. 
The  mode  of  applying  the  whole  of 
the debt  between  the  dif- 
ferent mouzahs  of  the  mortgaged 
*              estate  in  such  a  case  pointed  out  .\     1 7 


(2)  The  principle  of  Construction  No. 
359  — that  when  a  creditor  sues  for 
his  principal  and  interest  (the  latter 
being  equal  or  more  than  equal  at 
the  time  of  the  commencement  of 
the  suit  to  the  principal),  he  is  not 
debarred  from  chargingsubsequent 
2 1  intere'^t  for  the  period  during  which 

he  is  kept  out  of  his  money  by  his 
debtor's  resistance  of  the  demand 
is  not  applicable  to  a  case  in 
which  a  mortgagee  in  possession 
is  not  a  parly  suing  for  tne  money, 
but  the  party  resisting  by  every 
means  in  his  power  a  claim  to  re- 
demption and  the  final  settlement 
of  the  account  ...      ib. 


33 


P. 


Practice. 

See  Account  (2) 


Purdah  Wom. 


Where  a  deeu 
executed  by  a 
see  that  it  was  fk 
and  that  she  was  ^ 
duly   informed  of 
about.     When  the  du 
ike  nature  of  a  death -L 
tion,the  Court  that  upholci 
trom  whomsoever  it  procct 
be  satibHed  that  it  was  the  f  rt 
untary  ;icl  of  the  party  by  who. 
purports  to  have  been  executed  .it. 
expresses  his  real  intention 


R. 


KKDeaiPTION. 

See  Mortgage  (i)  (2) 

Regulation  VIII.  of  1793. 
See  Resumption. 

Regulation  XI.  of  1825. 
See  Alluvion  Lands. 


Servic. 


See  Rt. 


Succession'. 


Resumption. 


The  lands,  the  subject  of  this  suit, 
being  certain  mehals  comprised  in 
a  zemindarec,  were  granted  by  the 
Government  before  the  permanent 
settlement  to  the  ancestors  of  the 
persons  through  whom  the  defend- 
ants claim,  as  a  hereditary  jageer 
tenure  in  consideration  of  services 
which  they  rendered  to  the  Govern- 
ment in  repressing  the  incursions 
of  v/ild  elephants  upon  the  culti- 

•  vated  lands  of  the  zemindaree. 
The  plaintiff,  in  1851,  purchased 
the  zemindaree  from  an  auction- 
purchaser  at  a  sale  for  arrears  of 
Governmen^t  revenue,  and  he  sued 
to  resume  lands  in  the  jagecr,  which 
had  been  held  rent-free  by  the 
defendants  and  those  from  whom 
they  claim  for  nearly  a  century. 

Held  that,  notwithstanding  that  the 
lands  were  the  subject  of  assess- 
ment when  the  zemindaree  was 
permanently  settled  by  the  Govern- 
ment with  the  zemindar  in  1802, 
the  plaintiff  had  no  right  to  assess 
these  lands.  The  settlement  be- 
tween the  Government  and  the 
jtemindar  could  not  affect  the  rights 
of  the  jageerdars,  whose  rights 
were  derived,  not  from  the  zemin- 
dar,butfrom  the  supreme  authority 
in  the  State.     The  lands  held  on 


(i)  Under  the  Mitakshara  Law,  a  great- 
grcat-great-grandson  of  a  common 
ancestor  is  not  excluded irom  inher- 
iting as  a  gentile  to  a  great-great- 
great-grandson  on  the  ground  that 
he  is  too  remote  in  descent  from 
the  common  ancestor 


(2)  When  a  question  oiprecedence  among 
heirs  arises,  as  precedence  is  found- 
ed on  superior  efficacy  of  oblations, 
that  principle  must  be  applied  to 
the  solution  of  the  difficulty.  No 
ground  of  entire  exclusion  exists 
if  the  opposing  parties  confer  in- 
ferior benefits  or  benefits  in  equal 
degree  only ;  but  where  all  the 
contending  kindred  are  in  an  equal 
decree  remote,  and  where  the  be- 
nefits  conferred  are  equal,  though 
slight,  the  principle  of  selection 
founded  on  superior  efficacy  is  in- 
applicable to  the  solution  of  that 
question  of  precedence 
See  Benamee  Transadious  (1)  (2) 


Suit. 


See  Account. 


U. 


ih. 


Usufruc:t. 

See  Account, 
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Compromise. 
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APPELLATE    HIGH     COUR.T. 


The  I  St  June  1870. 

Preseni : 

Tbc  Hon'blc  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Stlefor  mrrears  of  rerenue— Rights  of  shskmee- 
faikbenLjaar*— CU^usea,  Section  xo,  RegfiUtion 
VU.  of  i8» 

Case$  I^os.  1997  and  3998  of  1869. 

Special  ft/}eais  from  a  decision  passed  by 
^  the  Subordinate  Judge  of  East  Burdwan, 
dated  tki  2oti    September   i86g,  affirm- 
ing a  decision  of  the  Moonsiff  of  Selima- 
bad,  doled  the  isth  March  i86g. 

Ram  Gobind  Roy  (Plaintiff),  Appellant, 

versus 

*  Syad  Koshuffodoza  and  another 
(Defjcndants),  Respondents, 

Baboos  Romesh  Chunder  MiUir,  Unnoda 
Pershad  Ban^rjee,  Tarucknath  Sein, 
Mohendro  Lall  Mitter,  and  Kalee  Pro- 
sunno  Dutt  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

Suit  for  ejectment  and  ^has  possession  by  an  auction - 
purchaser  under  Act  X I .  of  i  ^  w.  The  defendants'  case 
was  that  after  resumption  of  their  takheraj  tenure,  a 
Mttlement  had  been  made  tinder  Regulation  VI  i.  of 
1^22  w^  the  principal  proprietor,  and  by  that  settle- 
ment ft  was  arranged  that  the  Government  revenue 
payable  by  all  the  proprietors,  the  defendants  among 
Uiein,  was  to  be  paid  through  the  principal  proprietor, 
and  that  the  defendants  were  to  hold  perpetual  posses- 
ion as  shikmeedars,  and  that  their  rights  should  be 
lettrved  intact. 

Hbld  that  the  posseasion  of  the  defendants  as  la- 
kheraidan,  ooukl  not  bo  disturbed  as  long  as  they  paid 
Kbt  fVfMue  asaeaaed  upon  thM|  under  th«  settlament. 


Held  (Markby,  J.,  dissentiente)  that  Clause  8,  Sec- 
tion lo.  Regulation  VII.  of  1822,  applies  only  to  cases 
referred  to  In  Clause  7,  that  is,  of  cultivating  proprietor 
on  putteedaree  or  byhacharee  tenure,  or  the  like,  and  not 
to  a  case  of  this  kind. 

Bayley,  J.— It  is  admitted  that  these  two 
special  appeals  will  be  governed  by  one  and 
the  same  decision  by  this  Court.  In  both 
cases,  Ram  Gobind  Roy  is  plaintiff.  In  the 
one  case,  he  lays  his  suit  at  994-10-10  to 
set  aside  a  summary  order  and  to  recover 
khas  possession  and  mesne-profits,  valuing 
his  suit  at  98-9-6. 

Plaintiff  alleges  that  he  is  an  auction-purr 
chaser  at  a  sale  for  arrears  of  Government 
revenue  of  Mehal  Bahadoorpoor,  bearing 
No.  5537  on  the  Collector's  Rent-roll,  the  re-r 
corded  proprieiof  being  one  Akburnissa,  and 
that  by  that  purchase  all  other  rights  rer 
maining  in  defendants  have  passed  to  him> 
plaintiff,  the  purchaser,  and  that  he  can  ejeqt 
and  take  khas  possession,  and  is  entitled  to 
mesne-profits  of  defendants'  lands. 

The  sale  and  purchase  were  admittedly 
under  Act  XI.  of  1859. 

The  defendants'  case  is  that  a  settlement 
was  made  with  them  by  the  Collector  after 
resumption  of  the  lands  by  Government 
under  Regulation  II.  of  1819,  and  that  up 
to  the  time  of  settlement  they  had  held  the 
lands  as  rent-free  proprietors,  and  that  after 
the  settlement  they  still  held  possession  of 
them  as  proprietors,  of  resumed  rent-free 
tenures  with  whom  settlement  was  made  and 
their  proprietary  rights  recorded,  and  there- 
fore could  not  be  ejected  by  plaintiff  so  long 
as  they  paid  the  settlement  jumma  of  theilr 
own  proprietary  lands.  It  is  admitted  and 
proved  that  this  was  a  lakheraj  tenure  resum- 
ed under  Regulation  II.  of  1819,  and  settled 
under  the  provisions  of  Regulation  VIL  ot 
1822,  as  extended  to  Bengal  resumed  and 
khas  mehals  by  Regulation  IX.  of  1825. 
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The  ari-angements  of  the  settlements  and 
the  first  Court's  opinion  on  their  legal  effect 
are  thus  recorded  by  the  first  Court — 


« 


« 


M 


« 


*•*  On  reference  to  the  settlement-proceed- 
ings, amulnamah,  &c.,  filed  with  the  re- 
cord,  it  appears  that  as  the   lands   pre- 
"viously  held  rent-free  by  the  defendants 
"and    other    parties    were    resumed,    the 
"  Collector    at    first   entered    into    separate 
**  settlements  with  each  of  the  holders ;  that 
''  afterwards  the  Commissioner,  in  order  that 
•*the     rents    might  ©be    more    convenient- 
"  ly  collected,  directed  that  the  whole  of  the 
''  lands  be  included  in  one  towjee,  the  for- 
*'  mer  holder  Akburnissa  be  made  the  prin- 
*'cipal  proprietor,  and  a  settlement  entered 
•'into    with     her;    that,     accordingly,     the 
*'said     mehal     was     settled     with    Akbur- 
"  nissa  on  these  conditions,  that  the  defend- 
''ants  and   others    should   as    shikmeedars 
"  hold  perpetual  possession  of  the  lands  occu- 
pied by  them,  and  pay  the  rent  due  by  them 
to  Government  to  the  above-named  party 
"  obtaining  the  settlement ;  that  out  of  Rupees 
"394-14-5    due   to   Government,   after   de- 
"duction    of   the   m^likanah  to   which  the 
"said   shikmee   lakherajdars   were  entitled, 
"the   said    party    obtaining   the    settlement 
"should  receive  Rupees  39-6-10,  the  coliec- 
"  tion-charges  on  the  rents  payable  by  the 
"lakherajdars,   the   defendants  and  others, 
"at  10  per  cent.,  and  that  the  residue,  name- 
"ly,  Rupees  355-7-7,  and  the  rent  due  on 
"the  share  of  the  said  party  obtaining  the 
"settlement,  Rupees  152-9-3,  in  all  Rupees 
"  508-0-10,  and  Rupees  5-0-2,  the  expense 
"incurred  in  repairing  the  roads,  making  a 
"gross  total  of  Rupees  513*1-0,  should  be 
"paid  to  Government  as  sudder  jumma. 

"Therefore,  this  Court  is  of  opinion  that 
"plaintiff  is  simply  entitled  to  recover  the 
"  equitable  rent  from  the  defendants,  but 
"  has  no  power  to  dispossess  them  from  the 
"lands,  houses,  &c.,  settled  with  them  and 
"  held  from  time  immemorial." 

Now,  with  the  exception  of  the  use  of 
the  first  term  shikmeedars,  where  the 
first  Court  should  have  said  '*  shikmee 
lakherajdars,''  as  it  does  alter,  the  first 
Court  has  correctly  stated  the  details  and 
legal  effect  of  the  settlement-proceedings, 
and  I  concur  with  the  first  Court  in  holding 
that  the  plaintiff  cannot  eject  the  defendants 
and  obtain  khas  possession.  The  settlement- 
proceedings  recorded  their  rights  in  express 
terms,  namely,  that  although  Akburnissa 
should  be  the  party  directly  paying  the  re- 


venue due  to  Government,  still  all  other 
parties  with  whom  the  settlement  was  made 
(defendants  being  individually  and  by  name 
scheduled  as  those  parties)  should  have 
rights  as  proprietors  reserved  intact,  "  maH" 
ker-suttyo**  being  the  words  used. 

It  would  have  been  well  if  the  ^ase  had 
stopped  here,  but  in  appeal  to  the  Lower 
Appellate  Court  the  Subordinate  Ju(dge  has 
made  such  a  confusion  of  terms  as  has  led 
to  this  special  appeal.  He  states  that  the 
names  of  the  defendants  were  included  in 
the  dowl  as  shikmeedars.  It  is  no  such 
thing.  In  the  dowl  they  were  included 
as  shikmee  lakherajdars.  A  shikmeedar 
might  be  a  tenant,  and  as  such,  would  have 
no  dowl  with  a  Collector  at  all.  A  mere 
shikmeedar  is  not  a  proprietor.  The  lakhe- 
rajdar  is  not  only  a  proprietor  of  land,  though 
paying  in  this  case  through  another,  but  ac- 
tually recorded  here  to  have  all  his  rights 
as  such  reserved,  though  Government  reve- 
nue for  convenience  is  paid  by  Akburnissa 
as  the  largest  proprietor.  The  Lower  Appel- 
late Court  has  also  stated  that  the  defend- 
ants were  designated  mokurruree  seman- 
dars.  Now,  such  a  designation  has^not  been 
shown  to  us  by  respondent's  pleader  in  the 
settlement-proceedings  at  all,  and  he  at  least* 
does  not  contend  that  it  exists  there  at  ail. 
The  Lower  Appellate  Court  also  has  mis- 
understood the  position  of  parties  completely 
in  the  following  very  inconsistent  and  incor- 
rect passage : — 

"  Defendants  do  not  admit  that  they  were 
*'  co-sharers  of  Akburnissa  in  the  said  settle- 
*'  ment,  and  the  grantor  of  the  settlement 
"  declared  the  defendants  to  he  the  inferior 
*^ jotedars  and  co-sharers  of  Akburnissa, 
"  when  therefore  the  defendants  were  re* 
"corded  as  inferior  jotedars  at  the  time 
'•  of  the  settlement." 

Now,  in  the  first  place,  there  is  not  one 
word  in  the  settlement-proceeding  terming 
the  defendants  inferior  jotedars,  and  the 
pleader  for  the  respondents  admits  that 
there  is  not.  In  the  next  place,  a  jotedar 
is  not  a  proprietor  of  a  rent-roll  property. 
A  co-parcener  in  this  case  is  a  proprietor  as 
above  pointed  out ;  and  especially  when,  as 
here,  the  rights  of  a  proprietor  were  reserv- 
ed in  express  terms  to  defendants  in   this 

In  the  end,  however,  the  Lower  Appellate 
Court  held  that  plaintiff  cannot  eject  the 
defendants. 
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It  is  upon  this  that  plaintiff  appeals, 
urging— 

firstly. —Ih^X  the  Lower  Appellate  Court 
is  wrong  in  holding  the  defendants  were  not 
co-proprietors ;  and,  secondly ,  that  plaintiff, 
as  auction-purchaser,  can  eject  the  defend- 
ants, inasmuch  as  he  purchased  all  the 
rights  and  interests  of  the  defaulting  pro- 
prietors. ^ 

As  before  pointed  out,  the  first  of  these 
grounds  is  correct,  inasmuch  as  the  Lowej: 
AppelUte  Court  has  confusedly  considere^i 
the  defendants  to  be  inferior  jotedars,  when, 
in  fact,  they  are  each  and  all  proprietors, 
i'.  /.,  parties  due  provisions  for  securin  j:  the 
rights  of  whom  have  been  made  under  Clause 
I, Stction  lo.  Regulation  VII.  of  1822.  Upon 
the  second  point,  I  consider  the  plea  of  the 
special  appellant  untenable,  inasmuch  as 
1  qoiie  concur  in  the  view  taken  by  the 
Moonsiff  in  the  first  Court,  that  the  pos- 
session of  the  defendants  as  lakherajdars, 
though  paying  revenue  through  Akbur- 
nissa,  is  one  that  could  not  be  disturbed  by 
the  plaintiff  so  long  as  defendants  pay  the 
revenue  assessed  upon  them  under  the  settle- 
ment ^VkA  there  recorded. 

Some  a*rgiiment  has  been  used  with  refer- 
ence to  the  applicability  of  Clause  8,  Section 
10,  Regulation  VII.  of  1822  to  this  case.  1 
regard  Clause  8  as  applying  only  to  cases 
rcJcnred  to  in  Clause  7,  that  is,  of  cultivating 
proprietors  in  putteedaree  or  hyhacharee^ 
or  the  like. 

Now,  certainly  in  the  District  of  East 
Bardwan,  neither  a  putteedaree  or  byha- 
charee  tenure,  or  the  like,  is  known,  nor 
is  there  such  a  thing  as  a  cultivating 
proprietor,  except  in  the  instance  of  a 
zemindar's  nij-jote,  and  the  present  is  not 
for  a  moment  contended  to  be  an  in- 
stance of  that  kind.  Then  we  are  told  the 
words  "  or  the  like  "  will  include  this  case. 
Regulation  VII.  of  1822,  however,  was 
passed  for  the  settlements  of  the  ceded  and 
conquered  provinces,  Cuttack  and  Puttes- 
poor,  in  none  of  which  was  there  ever  a 
permanent  settlement  as  there  is  in  East 
Bardwan.  Further,  in  East  Burdwan,  the 
present  mehal,  No.  $593'  ^^  ^^^  Collector's 
Rent-roll  there  has  been  permanently  settled, 
and  nothing  like  putteedaree  or  byhacharee 
tenures  exist  in  East  Burdwan.  I  do  not 
think,  therefore,  the  words  **  or  the  like " 
can  apply.  This,  in  fact,  is  a  case  simply  of 
badshahee  grants  of  one  large  and  a  numl)er 
of  small  rent-free  proprietors,  who  never 
W  or  pretended  to  have    putteedaree  or 


byhacharee  rights.  Akburnissa  was  one  pro- 
prietor, and  defendants  are  others.  The 
mode  of  paying  revenue  cannot  make  that 
man  not  a  proprietor  who  is  recorded  in  a 
settlement-record  as  a  proprietor,  and  he  C|in 
only  cease  to  be  such  when  he  does  not  pay 
the  revenue  assessed  by  that  settlement.  In 
this  case  defendants  did  pay  the  revenue,  or 
at  least  it  is  not  shown  they  did  not.  They 
cannot  lose  their  proprietary  rights  so  se- 
cured and  expressly  received,  because  Akbur- 
nissa defaulted.  To  rule  otherwise  would 
render  the  reservation. of  proprietor's  right 
in  a  settlement-record  a  nullity. 

In  this  view,  I  would  dismiss  these  special 
appeals  and  the  plaintiff's  suits. 

Markby,  J, — In  this  case,  as  I  gather  from 
the  facts  found  and  the  statement  made  by 
the  vakeel  for  the  appellant,  in  the  year 
i860  the  village  in  question  which  had  up  to 
that  time  been  held  rent-free  was  resumed 
by  Government  under  the  provisions  of  Re- 
gulation II.  of  18x9.  The  claim  to  hold  the 
lands  rent-free  was  found  to  be  invalid,  and 
the  Collector  in  1866  proceeded  to  make  a 
settlement  with  all  the  persons  (a  very  con- 
siderable number)  who  were  the  proprietors 
of  the  lands  comprised  within  the  village, 
rhe  Commissioner,  however,  before  the  set- 
tlement concluded,  directed  that  all  the  lands 
should  be  included  in  one  settlement  with 
Akburnissa,  one  of  the  proprietors,  which 
was  accordingly  done,  upon  condition  that 
the  other  proprietors  should  as  shikmeedars 
hold  perpetual  possession  of  the  lands  occu- 
pied by  them,  and  pay  the  revenue  assessed 
upon  them  into  the  hands  of  Akburnissa, 
who  was  to  pay  the  same  together  with  her 
own  share  of  the  revenue  to  Government, 
deducting  a  certain  percentage. 

Akburnissa  having  made  default  iii 
payment  of  the  revenue,  the  estate  was 
put  up  to  sale,  and  purchased  by  the 
plaintiff,  and  the  question  is  whether  the 
plaintiff  is  entitled  to  evict  the  defendants 
who  are  some  of  the  persons  described  in 
the  settlement  as  shikmeedars. 

Both  the  Lower  Courts  have  decided  this 
question  in  the  negative,  and  dismissed  ,the 
plaintiff's  suit.  The  plaintiff  has  appealed 
and  has  contended  before  us  that  all  these 
parlies  are  co-proprietors  in  an  estate  which 
is  assessed  singly,  and  that  on  the  default 
of  any  one  of  them,  in  the  absence  of  any 
apportionment,  the  whole  estate  is  liable 
for  sale,  and  that  all  their  interests  pass  to  the 
purchasers  at  the  auction-sale. 
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The  defendants,  respondents,  do  not  deny 
that  the  whole  estate  was  put  up  for  sale,  but 
they  cqntend  that  they  and  Akburnissa 
have  bepn  placed  by  thp  settlement  in  the 
relation  of  m41goozaree  and  subordinate 
pf&prielors  as  contemplated  by  Section  ;o 
9f  Regulation  Vll.  of  1822,  and  that  their 
holdings  are  protected  by  Clause  8  of  that 
Section.  This  was  one  of  the  contentions 
of  the  defendants  ip  the  first  Court,  and 
the  Moonsiff  thought  that  it  was  right. 

I  also  think  that  this  contention  is  well 
founded.  It  is  tru«  that  this  Regulation 
was  originally  in  force  only  in  the  ceded 
aiid  conquered  provinces,  the  district  of 
Cuttack,  and  ihp  per^unn^h  of  Puttaspore; 
but  by  Section  2  of  Regulation  IX.  of  1825 
the  major  portion  of  the  provisions  of  the  Re- 
gulation of  1822  are  extended  "to  all  lands 
"  (including  jagheers,  mokurrurees,  and  other 
"  tenures,  held  free  of  assessment,  or  at 
"  a  quit-rent  under  special  grant)  not  in- 
"  eluded  within  the  limits  of  estates  for 
**  which  a  permanent  settlement  has  been 
"  concluded  in  the  manner  prescribed  by 
"  Regulation  VIII.  of  1793,  ^"^  Regulations 
"  II.  and  XXII.  of  1795  as  far  as  the  same 
**  may  be  applicable." 

It  seems  to  me  clear  that  the  land  now 
in  dispute  is  land  which  falls  within  the 
description  of  that  Section.  It  could  not 
have  been  included  within  the  limits  of  an 
estate  for  which  a  permanent  settlement 
had  been  concluded,  othenvise,  if  the  land 
had  been  resumed  at  all,  the  settlement 
would  have  been  made  with  the  proprietor 
of  that  estate.  I  understand  the  settlement, 
with  the  lakherajdar  to  proceed  on  the 
assumption  that  he  is  recognized  as  proprie- 
tor though  liable  to  assessment  (see  Regu- 
lation XXXVII.  of  1793,  Section  6).  And 
indeed,  unless  the  land,  now  in  dispute,  fell 
within  the  description  of  Section  2  of  Regu- 
lation IX.  of  1825,  no  such  settlement  as 
was  made  in  this  case  would  have  been 
possible.  The  appellants  admit  that  this 
settlement  was,  in  fact,  made  under  the  pro- 
visions of  Clause  3  of  Section  10,  Regula- 
tion VII.  of  1822. 

The  question,  then,  will  be  whether  Clause  ; 
8  of  Section  10  is  one  of  the  provisions 
which  are  applicable  to  this  case.  I  see  no 
i^asOD  why  it  should  not  be  so.  It  is  true 
that  the  Clause  immediately  preceding 
Clause  7,  applies  to  a  mehal  or  a  portion  of 
a  mehal  held  by  cultivating  proprietors  **  in 
putteedaiee   or   bybacharee  tenure,   or   the 


like;"  and  Clause  8  commences  with  the 
words,  •*  When  it  shall  be  determined  to  m^e 
a  settlement  of  a  mehal  0/  the  above  de^ 
scription  with  one  or  more  of  the  parceners;" 
but  even  supposing  that,  on  the  strength  of 
these  words,  we  hold  that  Clause  8  is  appli- 
cable  only  to  such  mehals  as  fall  strictly 
within  the  description  contained  in  Clause 
7,  still  I  am  not  prepared  to  holJ  that  this 
mehal  would  be  excluded.  What  the  exact 
nature  of  the  defendants'  holding  was  prior 
ro  the  resumption  we  are  not  informed,  but 
I  see  no  reason  why  their  tenure  should  not 
fall  under  the  very  general  words  "  or  the 
like. " 

But  1  am  not  inclined  to  put  so  narrow 
a  construction  on  Clause  8.  I  think  it  refers 
to  any  mehal  settled  under  the  provisions  of 
Section  10  with  one  or  more  of  the  proprie* 
tors  on  behalf  of  the  whole. 

I  think,  therefore,  that  the  decision  of  the 
Moonsiff  was,  in  this  respect,  right,  and 
that  on  that  ground  he  was  right  in  dismiss- 
ing the  suit.  I  think  this  appeal  should 
be  dismissed  with  costs. 

It  was  admitted  that  this  case  (No.  2928) 
wouH  be  governed  by  the  decision  Jn  special 
appeal  No.  2927.  I  think,  therefore,  that  it 
ought  also  to  be  dismissed  with  costs.  • 


The  ist  June  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby. 

Judges, 

Enhancement  of  rent— Sections  13  and  ty,  Act 
X. ,  1859— Pleadings—  Presomptions. 

Case  No.  2394  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  •decision  passed  by 
the  Judge  of  Tirhooty  dated  the  30th 
June  i86g^  affirming  a  decision  0/  the 
Deputy  Collector  of  that  District,  dated 
the  20th  May  186^, 

Thakoor  Dutt  Singh  and  others  (Defepd^ts), 

Appellants, 

versus 

Gopal  Singh  and  others  (Plaintiffs), 
Respondents, 

Mr.  G,  C.  Sconce  and  Baboo  Kishen  Succa 
Mooktrjee  for  Appellants. 

Mr,  (?.  C.  Paul  for  Respondents. 
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Ib  i  suit  for  a  kubooleut  at  enhanced  rates  after 
Htiee  Qoder  Stetioo  13,  Act  X.  of  \^59f  where  the  de- 
fcfldants  stood  by,  and,,  though  raising  a  good  many 
objections  on  other  points,  raised  no  question  as  to 
rates,  their  conduct  and  pleadings  were  held  to  afford 
a  iur  presumpdon  of  admission  of  the  plaintiff's  claim 

to  the  rates  sued  for. 

'  SmHt  (bv  Markby,  J.)  that,  when  a  landlord  gives 
mtice  of  enhancement  to  a  tenant  on  the  first  ot  the 
troonds  sta^  in  Section  17,  Act  X.  of  1859,  he  treats 
Grd  as  a  ryot  having  a  right  bf  occupancy. 


Bayl^,  y, — ^This  was  a  suit  for  a  kuboo- 
!  lent  at  enhanced  rates.  The  rates  sued  foi^ 
ttoged  from  4  annas  to  Rupees  a-8.  The 
notice  of  enhancement  was  issued  under 
Section  13)  Act  X.  of  1859,  ^"^  ^^^  ground 
of  enhancement  was  that  the  defendant  paid 
tt  a  Jower  rate  of  rent  than  those  paid  by 
the  ftame  class  of  ryots  for  lands  with  simi- 
tar advantages  in  the  places  adjacent. 

It  may  be  observed  that  this  case  has  been 
tried  exactly  11  times,  commencing  on  the 
14th  April  1864  and  ending  on  this  the  tst  Jane 
1870,  and  all  the  trials  by  the  Lower  Courts 
bavebeensubjectsof  special  appeals.  There 
haft  been  fonr  decisions  by  Division  Benches 
of  tMs  Court,  and  now  the  case  again  comes 
up  in  st>eqal  appeal. 

•To  the  claim  of  the  plaintifif  as  above  set 
ibrth,  the  defendants  or  their  agent  gave 
tike  following  oral  answer,  viz,,  that  ''  from 
**  tbe  time  of  their  ancestors  before  the  sway 
"of  the  British  Government,  they  have  cul- 
"  tivited  64  beegahs  at  4  annas  a  beegah,  on 
"  two  deeds  of  sale ;  the  notice  issued  by  or- 
*der  of  the  Judge  has  been  reversed  by  or- 
*"  der  of  the  High  Court."  The  defendants 
also  put  in  as  evidence  decisions  of  the  Prin- 
cipal Sndder  Ameen  of  the  15th  September 
t86t  and  4th  August  1863,  and  a  copy  of  the 
decision  of  the  20th  May  1831.  All  these 
docucnents  admittedly  referred  to  certain 
ttiali  respecting  th6  mokurrureedars  having 
kept  the  plaintiff  out  of  possession,  and  the 
question  was  whether  they  were  trespassers 
or  had  legal  right  to  keep  the  plaintiff  out 
<3f  possession.  There  was  not  one  word  on 
the  part  of  dse  defendants  to  the  effect  that 
tilt  rats  paid  by  him  was  not  below  the  rate 
of  rent  prevailing  in  the  neighbourhood. 

The  first  Court»  on  the  aoth  May  1864, 
beld  that  the  defendants  had  proved  that  they 
paid  at  one  uniform  rent  from  the  time  of 
the  Decennial  Settlement,  and  also  that  the 
Mtiee  issued  by  the  plaintiff  was  not  in  ac- 
cordance with  the  provisions  of  Act  X.  of 
'859,  and  dismissed  the  plaintiff's  suit. 


There  was  then  an  appeal  to  the  Judge 
who,  on  the  15th  December  1864,  held  that 
the  mokurruree  nature  of  the  defendant's 
tenure  had  been  decided  against  them  by  the 
High  Court  in  1863.  Intermediately,  how- 
ever, there  was  a  remand  by  the  Judge, 
and  the  case  again  went  to  the  Deputy 
Collector,  who,  on  the  joih  February  1865, 
decreed  the  plaintiff's  suit,  being  of  opinion 
that  it  was  held  by  this  Court  that  there 
was  no  irregularity  in  the  notice,  and  remark* 
ing  that  the  defendants  had  not  in  their 
statement  of  objections^raised  any  question 
as  to  the  rates  claimed  by  the  plaintiff. 

Again  there  was  an  appeal  to  the  Judge, 
the  issue  before  whom  was  simply  as  to  the 
plaintiff's  right  to  enhance,  and  the  Judge 
also  remarked  that  there  was  no  objection 
taken  before  him  as  to  the  rates. 

There  was  again  a  special  appeal,  and  on 
the  19th  June  1866  the  case  was  again 
remanded  to  be  tried  only  on  the  question 
of  the  mokurruree. 

Again  the  Judge  found  in  favbr  of  the 
mokurruree. 

Again  there  was  a  special  appeitt,  and 
again  a  remand  on  the  20th  February  1868. 
The  Judge  again  heard  the  case  bn  the  4th 
June  1868,  holding  that  the  defendants  had 
not  proved  their  case  under  Section  4,  Aft 
X.  of  1859,  and  remarking  that  no  objection 
was  taken  before  him  as  to  the  (airness  of 
the  rates. 

Again  there  was  a  special  appeal,  and 
on  the  25ih  March  1869  Mr.  Justice  Phear 
^nd  myself  were  again  obligee!  to  send  the 
case  back  to  the  Judge  for  re-trial.  The 
Judge,  by  his  decision  of  the  30th  June 
1869,  has  again  held  in  favor  of  the  plaint- 
iff, and  this  decision  is  now  the  subjeft  o\ 
the  present  special  appeal. 

It  is  needless  to  go  into  more  details. 
Suffice  it  to  say  that  the  question  of  the 
notice  was  finally  decided  by  this  Court. 
The  question  of  the  mokurruree  had  also 
been  found  against  the  defendants.  There 
remained  then  only  two  questions  which 
have  been  very  strongly  contested  by  the 
learned  Counsel  Mr.  Sconce  and  Baboo 
Kissen  Succa  Mookerjee  for  the  appellants, 
viz.f  firstly,  that  the  question  of  rates  ought 
to  have  been  decided  by  the  Lower  Appellate 
Court,  as  the  plaintiff  was  bound  to  prove 
the  precise  rates  specified  in  his  plaint ;  and, 
secondly  J    that    the    mere    absence   of    any 
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denial  by  the  defendants,  even  if  true,  would 
not  justify  a  decree  in  the  plaintiff's  favor, 
but  that,  in  fact,  they  (defendants)  had  in 
their  grounds  of  appeal  before  the  Judge 
against  the  judgment  of  the  Deputy  Collect- 
of,  Mr.  Maclean,  dated  the  20ih  February 
1865,  taken  an  objection  on  that  point. 

As  to  the  first  of  these  objections,  I  do 
not  think  that,  under  the  circumstances,  the 
plaintiff  was  bound  more  clearly  to  prove  the 
rates  he  sued  for.  The  defendant's  agent 
was  present  in  Court.  He  made  oral  state- 
ments and  put  in  documentary  evidence,  but 
neither  in  his  oral  statements  nor  in  any  docu- 
ment did  he  say  a  single  word  objecting  to  the 
rates  sued  for.  It  is  true  that  in  a  case  where 
the  defendant  is  absent  and  has  not  appeared, 
or  has  appeared  and  contested  the  plaintiff's 
claim,  the  plaintiff  is  bound  to  prove  his 
allegation ;  but  in  this  case  where  the  de- 
fendants stood  by  and  did  not  raise  a  single 
question  as  to  rates  claimed  by  the  plaintiff 
either  by  his  written  statement  or  the  oral 
one  of  his  agent,  I  do  not  think  that  any- 
thing but  a  fair  presumption  of  admission  of 
the  plaintiff's  claim  by  the  defendants  arises 
from  the  pleadings  and  conduct  of  the  de- 
fendants. They  raised  a  good  many  objec- 
tions to  the  plaintiff's  claim  on  other  points, 
but  did  not  say  a  single  word  as  to  the 
plaintiff's  demand  of  the  rate  of  rent  being 
unfair  and  inequitable  by  reason  of  being 
higher,  not  than  their  alleged  mokurruree, 
but  than  the  prevailing  neighbouring  rates. 

There  is,  it  is  true,  a  passage  in  the  peti- 
tion of  appeal  to  the  effect  that,  ''as  to  the 
**  right  of  the  plaintiff  to  enhance,  there  has 
'^  been  a  complete  contest  and  dispute,  anct 
"  the  decision  of  the  Deputy  Collector  that 
''  there  was  no  objection  in  the  matter  of 
"  rate  is  opposed  to  justice,'*  but  certainly 
this  objection,  if  it  really  meant  to  take  the 
shape  that  is  now  contended  for,  would  have 
been  raised  in  plainer  words.  The  defend- 
ants might  have  plainly  said  that  the  rate 
claimed  by  the  plaintiff  was  not  fair  and 
equitable  as  above  prevailing  rates,  or  that 
there  was  evidence  to  this  effeft  produced 
or  to  be  produced. 

Again,  the  issue  before  the  Judge  and 
his  decision  thereupon  related  only  to  the 
plaintiff's  right  to  enhance.  No  issue  was 
asked  as  to  the  fairness  of  the  rates  sued 
for  as  the  prevailing  rates.  No  review  was 
sought  of  the  decision,  and  both  the  Deputy 
Collector  and  the  Judge  state  in  distinft 
words  that  no  question  was  raised  as   to 


the  rates.  I  cannot  from  such  pleadings 
really  suppose  that  any  question  was  intend- 
ed to  be  raised  by  the  defendants  as  to  the 
fairness  of  the  rates  claimed  by  the  plaintiff 
as  prevailing  rates ;  especially  as  the  de- 
fendants had  ample  opportunity  to  raise  that 
plea,  but  had  not  done  so  till  the  ca^^e  had 
been  fully  disposed  of  by  the  Lower  Courts. 
I  do  not  think,  therefore,  that  tfhey  ought 
now  to  be  allowed  to  raise  that  objection. 

There  remains,  then,  another  question  as 
^o  whether  the  defendants'  plea  of  mokur- 
ruree failing  they  are  not  entitled  to  such 
rights  as  occupancy  would  give  them.  On 
this  point,  Mr.  Paul  for  the  special  respond- 
ent, I  understand,  admits  that  they  are,  but 
he  says  that  the  question  does  not  arise,  and 
I  may  here  add  that,  from  the  year  1864 
down  to  the  present  time,  the  question  was 
never  raised  in  this  shape. 

On  the  whole,  I  consider  that  all  the 
grounds  taken  by  the  defendants  fail,  and  I 
would,  therefore,  dismiss  this  special  appeal 
with  costs. 

Markby,  J, — I  also  think  that  this  appeal 
must  be  dismissed,  but  not  precisely  upon 
the  same  grounds  as  those  stated  by  Mr. 
Justice  Bayley.  I  think  it  quite  clear  that 
for  the  purposes  of  this  case  we  are  boui^ 
to  accept  the  concession  made  by  the  Coun- 
sel for  the  plaintiff  that  the  defendants  were 
sued  in  this  case  on  the  hypothesis  that  they 
were  ryots  having  a  right  of  occupancy ; 
and  I  must  say  that  that  also  entirely  agrees 
with  the  view  of  the  law  which  I  have 
formed,  although  that  matter  has  not  been 
argued  in  this  case,  and  Mr.  Justice  Bayley 
thinks  otherwise.  I  should  not  venture  to 
express  a  final  opinion.  It  does,  however, 
appear  to  me  that,  when  a  zemindar  comes 
in  and  gives  notice  of  enhancement  to  a 
tenant  on  the  first  of  4he  grounds  stated 
in  Section  17,  Act  X.  of  1859,  which, 
I  understand,  is  a  ground  held  as  a  good 
ground  in  this  case,  he  does  treat  him  as  a 
ryot  having  a  right  of  occupancy,  and  I 
have  great  difficulty  in  seeing  how  other- 
wise a  Court  can  compel  a  ryot  to  accept  a 
lease,  or  compel  a  zemindar  to  grant  that 
lease.  It  is  only  on  the  hypothesis  that  a 
party  has  a  right  to  hold  the  lands  as  having 
a  right  of  occupancy  that  the  Court  can 
have  any  power  to  settle  the  terms  on  which 
he  has  a  right  to  hold.  Assuming,  then, 
thai  point  which  has  been  conceded  in  this 
case,  I  should  be  inclined  to  think  that  Mr. 
Maclean  was  wrong  in  his  judgment  of  the 


\ 


1 870.  J 


Civil 


THK    WEEKLY    RBPOKTER. 


Rulings, 


20th  Febraary  1865  in  not  going  into  the 
question  of  rates.  It  is  a  matter  which 
occurred  so  long  ago  that  it  is  not  easy  to 
ascertain  now  how  the  parties  stood,  but 
treating,  as,  I  think,  we  are,  for  the  purposes 
of  this  case,  bound  to  treat,  the  defendants 
as  having  a  right  of  occupancy,  it  was  ab- 
solutely liecessary  for  the  plaintiff-zemindar 
to  establish  the  rate  which  he  alleged  w^s 
the  fair  and  equitable  rale  before  he  could 
get  a  decree.  It  was  no  part  of  the  defend- 
ants* case  to  disprove  that  fact.  It  was 
for  the  plaintiff  to  prove  his  allegation.  If, 
therefore,  the  question  was  whether  or  not 

Mr.  Maclean's  judgment  was  wrong,  1  would- 
probably  say  that  it  was.  But  this  judg- 
ment was  appealed  against,  and  although 
the  grounds  of  appeal  were  not  so  very  arti- 
ficially drawn,  1  think  they  sufficiently  raised 
ihe  question  that  Mr.  Maclean  was  wrong 
in  not  going  into  the  question  of  rates. 
The  Judge, In  disposing  of  this  question  on 
jbe  2 1  St  September  1865,  stales  that,  as  to 
the  fairness  of  the  rates,  the  defendants  took 

00  exception.  If  by  this  the  Judge  meant 
that  DO  objection  as  to  rates  was  taken  be- 
fore him,  there  was  an  end  of  the  matter; 
hot  if,  on  the  other  hand,  the  Judge  meant 
to  say  that  it  was  not  open  to  the  defend- 
ants to  contest  the  point,  and  that  Mr.* 
Maclean's  decision  to  that  effect  was  right, 

1  think  I  should  not  agree  with  him. 
But  then  the  defendants  came  up  here  on 
appeal,  and  there  can  be  no  doubt  the  de- 
fendants were  bound,  if  they  thought  that 
Mr.  Pearson  was  wron^  in  taking  the  same 
view  as  Mr.  Maclean,  to  have  taken  the 
ODJection  clearly  in  this  Court.  Whether  the 
ground  was  taken  or  not  does  not  appear, 
bat  it  makes  no  difference,  because  the 
order  of  remand  was  distinct  that  it  was 
on  the  quesiion  of  the  mokurruree  title  only, 
so  that  my  view  as  to  Mr.  Maclean's  judg- 
ment being  right  or  wrong  is  wholly  im- 
material, because,   supposing  that   he    was 
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wrong,  the  objection  has  long  ago  been 
overniled  or  abandoned.  These  are  re- 
marks upon  the  fourth  and  fifth  grounds  of 
this  special  appeal  upon  which  alone  we 
called  upon  Mr.  Paul  to  answer.  On  the 
first,  second,  and  third  points  we  are  clear 
that  the  order  of  remind  has  been  rightly 
carried  out. 


The  I  St  June  1870. 

Prexenl : 

The  Hon'ble  ].  B.  Phear  and  Dwarkanatb 

Milter,  Judges, 

Pleader  of  the  High  Court—Vakalutoamah. 

In  the  Matter  of 
Gopeenath  ^ludduck,  Petitioner, 

The  acceptance  of  a  vakalutaamah  by  a  pleader  of 
\  the  High  Court  should  in  all  cases  be  unconditional. 

!  Phear,  y. — We  think  that  we  ought  to 
assume,  for  the  purposes  of  this  petition, 
that  the  statement  of  the  pleader  exhibits 
the  true  slate  of  the  facts,  and  upon  that 
statement  we  are  of  opinion  that  the  best 
course  will  be  that  the  pleader  should  give 
up  the  25  rupees  and  the  other  small  ba- 
lance in  his  hand  to  the  petitioner,  and  that 
the  vakalutnamah  should  be  cancelled.  We 
will  appoint  another  day  for  the  hearing  of 
the  review,  and  give  the  petitioner  an  oppor- 
tunity of  getting  another  pleader  to  re- 
present him. 

We  also  think  that,  on  this  occasion,  we 
ought  to  say  that,  in  our  view,  the  conditional 
acceptance  of  a  vakalutnamah,  such  as  oc- 
curred in  the  present  instance,  is  a  practice 
detrimental  to  the  best  interests  both  of 
the  public  and  of  the  profession.  Accord- 
ing to  the  English  system,  there  can  be 
nothing  of  this  sort.  If  once  a  Barrister 
accepts  a  brief,  he  is  bound  to  plead  the 
cause  of  his  client  whether  he  is  paid  his 
fees  or  not.  So  also  an  Attorney,  when  he 
ha^  taken  a  retainer  to  conduct  a  suit,  must 
proceed  as  far  as  the  money  placed  in  his 
hands  by  his  client  will  allow  him,  having 
regard  10  the  necessary  expenses  of  the 
suit.  He  can  only  abstain  from  proceeding 
on  the  ground  that  he  is  not  furnished  by 
his  client  with  sufficient  funds,  and  he  must 
give  timely   notice  that  funds  are  needed. 
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He  cannot  claim  to  be  paid  his  bill  until 
the  suit  has  been  carried  to  its  final  ter- 
mination, unless  his  professional  relation  to 
his  client  has  been  sooner  put  an  end  to. 
And  clearly  any  other  course  would  be 
liable  to  lead  to  great  inconvenience  and 
confusion. 

In  the  present  instance,  we  have  a  party 
to  an  appeal  who  finds  his  case  on  the  board 
of  the  day,  and  who,  although  he  has  paid 
a  considerable  sum  by  way  of  fees,  and  has 
given  a  pleader  a  vakalutnamah,  is  still  un- 
represented in  Court.* 

We  think  we  ought  to  do  what  we  can 
to  discourage  a  practice  of  this  kind,  and 
we,  therefore,  express  our  opinion  that  the 
acceptance  of  a  vakalutnamah  by  gentlemen 
practising  in  this  Court  should  in  all  cases 
be  unconditional. 

Mitlevy  J, — 1  concur. 


The  ist  June  1870. 

Present : 

The  Hon'ble  J.  B    Phear  and  Dwarkanath 

Mitter,  Judges, 

Jurisdiction — Construction  of  a  former  judgment. 

In  the  Matter  of 
Dibakur  Soondur  Roy,  Petitioner. 

Baboo  Chunder  Madhiih  Ghose  for 
Petitioner. 

Construction. — The  judgement  of  the  Division  Bench 
reported  in  10  VVeekl}^  Keporter,  pa^e  38  (Shoudaminee 
Dossee  versus  Ram  Chand  Baido),  was  not  intended  to 
lay  down  that  the  High  Court  had  no  jurisdiction  to  en- 
tertain an  appeal  from  a  Lower  Court  of  regular  appeal 
in  the  event  of  that  Court's  decision  being  passed  with* 
out  jurisdiction. 

Phear,  ^.—We  think  that  we  ought  not 
to  grant  this  application. 

The  case  varies  materially  from  that  re- 
ported in  10  Weekly  Reporter,  page  38, 
for  there  the  Deputy  Collector  never  pre- 
tended to  determine  any  question  of  title 
between  the  parties.  In  the  present  in- 
stance, he  certainly  did  so  most  specifically. 
He  laid  down  an  issue  and  came  to  a  find- 
ing upon  it,  and  that  having  taken  place, 
it  follows  from  a  long  current  of  decisions, 
which  it  is  now  too  late  to  inquire  into, 
that  the  appeal  did  lie  from  the  Deputy 
Collector  to  the  Judge. 


I  wish  to  take  this  opportunity  of  saying 
that  the  judgment  of  the  Division  Bench 
which  is  reported  in  10  Weekly  Reporter 
is  somewhat  unguarded  in  the  language 
used.  It  certainly  does  appear  to  go  the 
length  of  laying  down  that  this  Court  has 
no  jurisdiction  to  entertain  an  appeal  from 
a  Lower  Court  of  regular  appeal  in  the  event 
of  that  Court's  decision  being  passed  with- 
out jurisdiction.  But  it  undoubtedly  was 
not  the  intention  of  the  Judges  of  that 
Bench  (I  can  speak  for  them  because  I 
delivered  the  judgment)  to  go  to  this  length. 
The  judgment  was  an  oral  judgment  direct- 
ed to  the  particular  facts  of  the  case  tlvn 
before  the  Court,  and  it  was  only  intended 
to  express  that  the  Court  could  not 
entertain  the  appeal  on  the  merits.  This 
Court  having  come  to  the  opinion  that  the 
Lower  Appellate  Court  has  passed  a  judg- 
ment without  jurisdiction,  the  function  of 
this  Court,  the  Court  of  special  appeal,  was 
limited  to  determining  the  case  on  that 
point.  Under  the  circumstances  of  that 
particular  case,  so  far  as  I  recall  them,  it 
was  desirable  for  the  ends  of  justice  that 
the  decree  of  the  Lower  Appellate  Court 
should  be  quashed  and  got  eniirely  out  of 
the  way,  and  it  was  for  that  reason  that 
the  order  of  this  Court  was  made  in  th^ 
pa.'-ticular  form  which  it  there  took. 

We  reject  this  application. 

Mitter,  y, — I  concur. 


The  ist  June  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Milter,  Judges, 

Affidavit — High  Court's  powers  of  supervision. 

In  the  Matter  of 
Biddyabuttee  Dossia  and  another.  Petitioners, 

Baboo  Kishen  Dyal  Roy  for  Petitioners. 

An  application  to  the  High  Court  to  exercise  itsexl  a- 
ordinary  powers  in  respect  to  a  finding  of  the  Moon  iff 
that  a  summons  had  not  been  served,  which  finding^  v  as 
disputed  by  the  petitioners,  was  rekised,  because  iie 
affidavit  on  which  they  came  into  Court  omitted  to 
state  that  the  summons  iK'as  served. 

Phear ^  J. — We  ought  not  to  exercise  i.ie 
extraordinary  power  of  this  Court  which  is 
invoked  on  the  present  application  unless  y  re 
see  that  it  is  really  necessary  for  the  pur- 
pose of  doing  justice  between  the  partu  s 
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Now,  the  matter  in  dispute  is  whether  or 
not  the  sammons  was  served  on  the  defend- 
ant in  a  suit  filed  about  six  years  ago.  The 
present  applicants  have  no  ground  to  stand 
npon  unless,  in  fact,  that  summons  was  served, 
because  a  Court  competent  to  determine  that 
point  between  them,  and  the  defendant  has 
jadicially^decided  that  the  summons  was  not 
served.  But  the  petitioners  entirely  omit  in 
the  affidsfvit  of  the  facts  on  which  they  come 
before  this  Court,  to  swear  that,  notwith- 
sunding  the  finding  of  the  Moonsiff  to  the 
contnr)*,  the  summons  was  served  on  the 
defendant.  No  one  apparently  thinks  fit  to 
votch  on  oath  for  the  truth  of  their  case. 

Ii  does  not  appear  to  us,  therefore,  that 
ihcifi  is  sufficient  reason  for  our  exercising 
the  extraordinary  powers  of  this  Court  in 
(avor  of  the  petitioners,  and  we  accordingly 
reject  this  application. 

Miitery  J, — I  concur. 


The  1st  June  1870. 

Present : 

.The  Hon  bie  J.  B.  Phear  and  Dwarkanath 
»  «  hV\\x.^x,  Judges, 

High  Court's  power  of  superintendence. 

In  the  Matter  of 

Khenumkuree  Dabee  and  another, 
Petitioners^ 

versus 

Ranee  Shurut  Soonduree  Dabee,  Opposite 

Party. 

Mr,  y,  S.  Rochfort  for  Petitioners. 

Bahoo  Gopal  £all  Miiter  for  Opposite 

Party.. 

I  Where  a  Deputy  Collector  who  had  passed  an  inform- 
al decree  refused  to  execute  it  on  application,  the 
oecree-holder  was  held  to  be  entitled  to  an  order  from 
Ibe  High  Court,  in  the  exercise  of  the  powers  it  possesses 

\  M<ie  Section  15  of  the  Charter  Act,  directing  the  De- 
puty "  'lector  to  do  his  duty. 

/  ►/•,  J, — The  petitioner  in  this  case  is 

one  ^.  several  defendants  in  a  suit.     The 

^p  ndent   is    the    sole    plaintiff.     In    that 

wit  I  decree  was  passed  in   these   terms  : 

"  Si  dismissed  with  costs ; "  and  append- 

^  the  decree  was  a  schedule  specifying 

tte  .ainiifif's  costs  and  the  costs  of  each  of 

the  "^-Jndants.    The  petitioner  applied  to 


the  Deputy  Collector,  in  whose  Court  the 
decree  was  passed  for  execution  of  the  decree 
for  costs  against  the  plaintiff. 

The  Deputy  Collector  said  that  he  saw 
no  decree  for  costs,  or  for  payment  by  tlie 
plaintiff  of  costs  to  the  petitioner,  defend- 
ant. 

Thereupon  a  rule  nisi  was  granted,  call- 
ing upon  the  respondent  to  show  cause 
why  the  Deputy  Collector  should  not  be 
directed  to  execute  the  petitioner's  decree 
for  costs.  • 

It  cannot,  we  think,  be  seriously  question- 
ed, but  that  the  decree  to  which  we  have 
referred  really  was  a  decree  ordering  the 
plaintiff  to  pay  the  petitioner  the  costs 
which  were  specified  in  the  schedule  to  the 
decree,  as  the  costs  of  the  petitioner. 

The  decree  was,  no  doubt,  informal,  but 
this  was  obviously  the  effect  of  it;  and  the 
Court  which  passed  that  decree  was  bound 
in  law  to  execute  it  on  the  application  of 
the  petitioner. 

It  is,  however,  urged  in  argument  before 
us  that  the  decision  of  the  Full  Bench,  re- 
ported in  5  Weekly  Reporter,  page  25, 
Miscellaneous  Rulings  (DaCosta  versus 
Hall),  lays  down  that  in  a  case  like  this  the 
parlies  must  abide  by  the  decision  of  the 
Deputy  Collector,  and  that  this  Court  can- 
not interfere  by  the  exercise  of  the  powers 
granted  to  it  by  Section  15  of  the  Charter 
Act. 

It  appears  to  me  that  the  decision  of  the 
Full    Bench    by    no    means    goes    to    the 
extent  which  is  contended  for.     There  the 
Sudder  Ameen,  having  sold  certain   move- 
able   property    in    execution    of    a  decree, 
afterwards   set   aside  that  sale,    and    made 
a   re-sale.     The  purchaser,   a    third    party, 
and  not  one  of  the  parties  to  the  suit,  ap- 
pealed  against  this  order    of    the    Sudder 
Ameen  to  the  Judge,  and  it  was  held,  both 
by  the  Judge  and  by  this  Court  on  special 
appeal,  that  no  appeal  lay  against  the  order  of 
the  Sudder  Ameen  at  the  instance  of  a  third 
party;  and  the  judgment  of  this 
by  the  Full  Bench  also  said  th?j|rt  in  such  a 
case  this  Court  could  not  interfe/re  under  the 
powers   given   to   it  by    Section    15.     The 
parlies  to  the  suit  made  no  M^omplaint.     So 
far    as    they    were    concerr-Yed,    there    was 
nothing  to  indicate  that  t^e   Courts   below 
had  not  done  their  duty,  *Pand  we  think  it  is 
obvious  that  the  Court  /  could  not,  on  the 
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He  cannot  claim  to  be  paid  his  bill  until 
the  suit  has  been  carried  to  its  final  ter- 
mination, unless  his  professional  relation  to 
his  client  has  been  sooner  put  an  end  to. 
And  clearly  any  other  course  would  be 
lia^ble  to  lead  to  great  inconvenience  and 
confusion. 

In  the  present  instance,  we  have  a  party 
to  an  appeal  who  finds  his  case  on  the  board 
of  the  day,  and  who,  although  he  has  paid 
a  considerable  sum  by  way  of  fees,  and  has 
given  a  pleader  a  vakalutnamah,  is  still  un- 
represented in  Court.* 

We  think  we  ought  to  do  what  we  can 
to  discourage  a  practice  of  this  kind,  and 
we,  therefore,  express  our  opinion  that  the 
acceptance  of  a  vakalutnamah  by  gentlemen 
practising  in  this  Court  should  in  all  cases 
be  unconditional. 

Miiler,  J, — I  concur. 


The  ist  June  1870. 
Present : 


The  Hon'ble  J.  B    Phear  and   Dwarkanath 

Mi  Iter,  Judges, 

Jarisdiction — Construction  of  a  former  judgment. 

In  the  Matter  of 
Dibakur  Soondur  Roy,  Petitioner, 

Baboo  Chunder  Madhuh  Ghose  for 
Petitioner. 

Construction. — The  judgment  of  the  Division  Bench  ^ 
reported  in  10  Weekly  Keporter,  page  38  (Shoudaminee 
Dossee  versus  Ram  Chand  Baido),  was  not  intended  to 
lay  down  that  the  High  Court  had  no  jurisdiction  to  en- 
tertain an  appeal  from  a  Lower  Court  of  regular  appeal 
in  the  event  of  that  Court's  decision  being  passed  with- 
out jurisdiction. 

Phear^  ^.—We  think  that  we  ought  not 
to  grant  this  application. 

The  case  varies  materially  from  that  re- 
ported in  10  Weekly  Reporter,  page  38, 
for  there  the  Deputy  Collector  never  pre- 
tended to  determine  any  question  of  title 
between  the  parties.  In  the  present  in- 
stance, he  certainly  did  so  most  specifically. 
He  laid  down  an  issue  and  came  to  a  find- 
ing upon  it,  and  that  having  taken  place, 
it  follows  from  a  long  current  of  decisions, 
which  it  is  now  too  late  to  inquire  into, 
that  the  appeal  did  lie  from  the  Deputy 
Collector  to  the  Judge. 


I  wish  to  take  this  opportunity  of  saying 
that  the  judgment  of  the   Division  Bench 
which  is   reported   in    10  Weekly   Reporter 
is    somewhat    unguarded    in   the   language 
used.     It   certainly  does   appear  to  go  the 
length  of  laying  down  that  this  Court  has 
no  jurisdiction  to  entertain  an  appeal  from 
a  Lower  Court  of  regular  appeal  in  the  event 
of  that  Court's  decision  being  passed  with- 
out jurisdiction.     But  it  undoubtedly  was 
not    the    intention    of   the   Judges   of  that 
Bench   (I   can   speak   for  ihem   because  I 
delivered  the  judgment)  to  go  to  this  length. 
The  judgment  was  an  oral  judgment  direct- 
ed to  the  particular  facts  of  the  case  th^n 
before  the  Court,  and  it  was  only  intended 
to     express     that     the     Court     could    not 
entertain   the  appeal   on   the   merits.    This 
Court  having  come  to  the  opinion  that  the 
Lower  Appellate  Court  has  passed  a  judg- 
ment  without  jurisdiction,   the  function  of 
this  Court,  the  Court  of  special  appeal,  was 
limited   to   determining    the    case    on   that 
point.     Under   the    circumstances    of    that 
particular  case,  so  far  as  I  recall  them,  it 
was  desirable  for  the  ends  of  justice  that 
the  decree    of  the    Lower  Appellate  Court* 
should  be  quashed  and  got  eniirely  out  of 
the  way,   and   it  was  for  that  reason  that, 
the  order  of  this  Court  was  made  in  th( 
particular  form  which  it  there  took. 

We  reject  this  application. 

Mitter,  J, — I  concur. 


The  ist  June  1870. 
Present : 


The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Milter,  Judges, 

Affidavit — High  Court's  powers  of  supervision. 

In  the  Matter  of 
Biddyabuitee  Dossia  and  another,  Petitioners, 

Baboo  Kishen  Dyal  Koy  for  Petitioners. 

An  application  to  the  High  Court  to  exercise  its  extra- 
ordinary powers  in  respect  to  a  Hnding  of  the  Moonsiff 
that  a  summons  had  not  been  served,  which  finding  was 
disputed  by  the  petitioners,  was  recused,  because  the 
affidavit  on  which  they  came  into  Court  omitted  to 
state  that  the  summons  was  served. 

Phear ^  J. — We  ought  not  to  exercise  the 
extraordinary  power  of  this  Court  which  is 
invoked  on  the  present  application  unless  we 
see  that  it  is  really  necessary  for  the  par- 
pose  of  doing  justice  between  the  parties 
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Now,  the  matter  in  dispute  is  whether  or 
not  the  sommons  was  served  on  the  defend- 
ant in  a  suit  filed  about  six  years  ago.  The 
present  applicants  have  no  ground  to  stand 
npoD  unless,  in  fact,  that  summons  was  served, 
because  a  Court  competent  to  determine  that 
point  between  them,  and  the  defendant  has 
jodicially^decided  that  the  summons  was  not 
served.  But  the  petitioners  entirely  omit  in 
the  affidavit  of  the  facts  on  which  they  come 
before  this  Court,  to  swear  that,  notwith- 
standing the  finding  of  the  Moonsiff  to  the 
contrary,  the  summons  was  served  on  the 
defendant.  No  one  apparently  thinks  fit  to 
vwch  on  oath  for  the  truth  of  their  case. 

It  does  not  appear  to  us,  therefore,  that 
thea  is  sufficient  reason  for  our  exercising 
the  extraordinary  powers  of  this  Court  in 
favor  of  the  petitioners,  and  we  accordingly 
Rject  this  application. 

MtlUr,  y. — I  concur. 
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The  ist  June  1870. 

Present  : 

,The  Hon  bie  J.  B.  Phear  and  Dwarkanath 
«  Mitter,  7«^^^^- 

High  Court's  power  of  superintendence. 

In  the  Matter  of 

Khenumkuree  Dabee  and  another, 
Petitioners, 

versus 

Ranee  Shurut  Soonduree  Dabee,  Opposite 

Party, 

Mr,  J,  S,  Roch/ort  for  Petitioners. 

Baboo  Gopal  £all  Milter  for  Opposite 

Party.. 

Where  a  Deputy  Collector  who  had  passed  an  inform- 
al decree  refused  to  execute  it  on  application,  the 
decree-holder  was  held  to  be  entitled  to  an  order  from 
the  High  Court,  in  the  exercise  of  the  powers  it  possesses 
•ndcr  Section  15  of  the  Charter  Act,  directing  the  De- 
puty Collector  to  do  his  duty. 

Phear,  J, — The  petitioner  in  this  case  is 
One  of  several  defendants  in  a  suit.  The 
respondent  is  the  sole  plaintiff.  In  that 
Suit  a  decree  was  passed  in  these  terms : 
"Soil  dismissed  with  costs;"  and  append- 
ed to  the  decree  was  a  schedule  specifying 
tlie  plaintiff's  costs  and  the  costs  of  each  of 
the  defendants.    The  petitioner  applied  to 


the  Deputy  Collector,  in  whose  Court  the 
decree  was  passed  for  execution  of  the  decree 
for  costs  against  the  plaintiff. 

The  Deputy  Collector  said  that  he  saw 
no  decree  for  costs,  or  for  payment  by  the 
plaintiff  of  costs  to  the  petitioner,  defend- 
ant. 

Thereupon  a  rule  nisi  was  granted,  call- 
ing upon  the  respondent  to  show  cause 
why  the  Deputy  Collector  should  not  be 
directed  to  execute  the  petitioner's  decree 
for  costs.  • 

It  cannot,  we  think,  be  seriously  question- 
ed, but  that  the  decree  to  which  we  have 
referred  really  was  a  decree  ordering  the 
plaintiff  to  pay  the  petitioner  the  costs 
which  were  specified  in  the  schedule  to  the 
decree,  as  the  costs  of  the  petitioner. 

The  decree  was,  no  doubt,  informal,  but 
this  was  obviously  the  effect  of  it ;  and  the 
Court  which  passed  that  decree  was  bound 
in  law  to  execute  it  on  the  application  of 
the  petitioner. 

It  is,  however,  urged  in  argument  before 
us  that  the  decision  of  the  Full  Bench,  re- 
ported in  5  Weekly  Reporter,  page  25, 
Miscellaneous  Rulings  (DaCosta  versus 
Hall),  lays  down  that  in  a  case  like  this  the 
parties  must  abide  by  the  decision  of  the 
Deputy  Collector,  and  that  this  Court  can- 
not  interfere  by  the  exercise  of  the  powers 
granted  to  it  by  Section  15  of  the  Charter 
Act. 

It  appears  to  me  that  the  decision  of  the 
Full  Bench  by  no  means  goes  to  the 
extent  which  is  contended  for.  There  the 
Sudder  Ameen,  having  sold  certain  move- 
able property  in  execution  of  a  decree, 
afterwards  set  aside  that  sale,  and  made 
a  re-sale.  The  purchaser,  a  third  party, 
and  not  one  of  the  parties  to  the  suit,  ap- 
pealed against  this  order  of  the  Sudder 
Ameen  to  the  Judge,  and  it  was  held,  both 
by  the  Judge  and  by  this  Court  on  special 
appeal,  that  no  appeal  lay  against  the  order  of 
the  Sudder  Ameen  at  the  instance  of  a  third 
party;  and  the  judgment  of  this  Court  given 
by  the  Full  Bench  also  said  that  in  such  a 
case  this  Court  could  not  interfere  under  the 
powers  given  to  it  by  Section  15.  The 
parlies  to  the  suit  made  no  complaint.  So 
far  as  they  were  concerned,  there  was 
nothing  to  indicate  that  the  Courts  below 
had  not  done  their  duty,  and  we  think  it  is 
obvious  that  the  Court  could  not,  on  the 
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application  of  a  third  person,  rightly  inter- 
fere by  virtue  of  its  extraordinary  powers 
with  ihe  proceeviings  in  a  suit  between 
pirlies  who  did  not  complain.  The  remedy 
of  the  purchaser  was  by  a  separate  suit. 

There  is  another  case  in  Volume  7, 
Weekly  Reporter  (Gobind  Koomar  Chowdhry 
versus  Kristo  Koomar  Chowdhry),  in  which 
a  Full  Bench  held  that  an  application  very 
similar  to  the  present  application  made  by  a 
party   to  the  suit  could   be  entertained    by 

this  Court. 

• 

In  that  case,  the  Deputy  Collector  had 
made  a  decree  for  arrears  of  rent.  Subse- 
quently, the  Lower  Appellate  Court,  and  this 
Court  on  special  appeal,  modified  that  de- 
cree, declaring  ihe  plaintiff  entitled  to 
something  less  than  the  amount  originally 
decreed.  Meanwhile,  the  plaintiff  had  e.xe- 
cuted  his  original  decree  against  the 
defendant  for  the  full  amount.  After  the 
judgment  of  this  Court  on  special  appeal, 
the  defendant  went  to  the  Deputy  Collector, 
and  asked  the  Deputy  Collector  to  order  the 
plaintiff  to  refund  to  him  (defendant)  the 
excess  which  he  had  paid  beyond  the 
amount  finally  awarded.  The  Deputy  Col- 
lector refused  this  application,  referring  the 
defendant  to  his  remedy  by  a  separate  civil 
suit. 

The  Full  Bench,  on  this,  held  that  the 
Deputy  Collector  was  refusing  to  do  his  duty 
on  the  application  of  a  party  to  the  suit  who 
was  entitled  to  require  him  to  make  the 
order  in  question. 

So  here  the  petitioner  appears  to  us  to 
be  entitled  to  have  the  Deputy  Collector 
ordered  to  do  his  duty,  and  to  execute  the 
decree  which  he  has  wrongly  understood 
not  to  be  a  decree. 

We  think  that  there  really  is  no  collision 
between  the  case  of  DaCosta  and  the  case 
reported  in  7  Weekly  Reporter. 

There  is,  no  doubt,  a  third  class  of  cases 
with  which  we  are  familiar — more  than  one 
has  come  under  our  notice  to-day — in  which 
a  subordinate  Court  having  exercised  its 
judicial  discretion  on  the  matters  and  the 
facts  involved  in  the  suit  between  the  parlies, 
and  the  Legfslalure  having  forbidden  an 
appeal,  the  paf^y  aggrieved  by  the  decision 
seeks  a  remedy  H?y  applying  to  this  Court  to 
exercise  its  extnl^rdinary  powers  for  the 
purpose  of  seltingV  the  Lower  Court  right. 
In   such  a  case  as^>ythat  the  argument  of 


the  present  respondent's  pleader  is,  we  think, 
good. 

This  Court  will  not  allow  the  powers 
which  it  possesses  under  Section  15  of  the 
Charter  Act  to  be  made  use  of  simply  for 
the  purpose  of  obtaining  an  appeal  in  cases 
where  the  Legislature  has  expressly  forbid- 
den an  appeal.  But,  as  we  have  endeavour- 
ed to  explain,  the  present  case  lies  outsid'c 
that  class  of  cases  altogether.  The*  Deputy 
Collector  has,  in  our  opinion,  refused  to  do' 
ttiat  which  it  was  distinctly  his  duty  to  do. 
The  matters  on  which  he  exercised  his  judg- 
ment— if  he  did  exercise  any — were  not 
matters  and  facts  remaining  in  issue  betw^n 
the  parties,  but  were  the  circumstances  of  an 
act  done  by  his  own  Court. 

It  seems  to  us  that  no  cause  has  been 
shown  against  the  rule,  and  therefore  it 
must  be  made  absolute  with  costs,  which  we 
assess  at  32  rupees. 


The  1st  June  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.-i  Judges,  ^ 

Possessory  suit— Onus  probandi — Transfer  of 
title— Sectioned,  Act XI.  of  1859— Sectioaa6o, 
Act  VIII.  of  1859— Section  2Z,  Act  1.  of  184S 

Case  No.  157  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Purneahy  dated 

*  ihe  2gih  September  iS6g,  affirming  a 
decision  of  the  Moonsiff  of  KishengungCy 
dated  the  8th  July  iS6g, 

Shaikh  Johur  Ali  (Plaintiff),  Appellant, 

versus 

Brindabun  Chunder  and  others  (Defendants), 

Respondents, 

Baboo  Grish  Chunder  Ghose  for  Appellant. 

Mr.  P,  £,  Tividale  for  Respondents. 

In  a  suit  to  recover  possession  by  the  ostensible  pur- 
chaser of  an  estate  sold  for  arrears  of  revenue^  under 
Act  I.  of  1S45,  where  it  was  found  that  plaintiCf  had 
stood  by  ever  since  his  purchase,  and  had  for  1 1  years  al- 
lowed defendants  to  remain  in  possession  and  enjoy  the 
usufruct  as  proprietors : 

Held  that  the  burden  of  proof  was  rightly  thrown 
on  the  plaintiff. 
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5  W.  R.,  Civil,  56,  and  11  W.  R.,  Full  Bench.  16 
—the  former  on  Section  36,  Act  XI.  of  1S59,  and  the 
hfteron Section  260,  Act  VIII.  of  1S59 — considered,  and 
applied  to  a  case  under  Section  31,  Act  I.  of  1S45. 

Hobkouse,  y. — The  plaintiff  in  this  case 
\ras  the  auction-purchaser,  it  is  admitted,  on 
the  nth  February  1858,  of  the  revenue- 
paring  estate  in  question,  and  purchased 
that  estat*  at  a  sale  for  arrears  of  revenue 
onder  Ac^t  I.  of  1845.  His  allegation  then 
\ra3  that  after  the  purchase  he  obtained 
possession  in  the  usual  way  ;  that  he  enjoyec^ 
possession  by  means  of  receiving  certain 
rents  of  the  estate  up  to  the  13th  April 
185S ;  and  that  he  was  then  ousted  by  the 
derendants;  and  he  brings  his  suit  to  re- 
cover possession  on  the  iiih  February  1869. 

The  Courts  below  have  found  as  facts, 
about  which  there  can  be  no  contest  in  this 
Court  of  special  appeal,  that  the  plaintiff 
never  obtained  possession  of  the  property  in 
qoestioo,  that  be  never  arrived  at  any  en- 
joTtnent  of  that  property,  and  that  he  was 
oever  ousted  of  the  property  by  the  defend- 
ants ;  but  that,  on  the  contrary,  the  defend - 
aois,  notwithstanding  the  ostensible  purchase 
bnhe  plaintiff  on  the  nth  February  1858, 
retained  oos^ession  of  the  estate  ever  after 
ud  up  to  the  present  time,  that  is,  for  a 
jeriod  of  no  less  than  11  years.  Under 
iQcsc  circumstances,  the  Couns  below  dis- 
missed the  plaintiff's  suit. 

lo  special  appeal  it  is  urged  that  the 
plaintiflf  being  a  certified  purchiser  at  auction 
wdcr  the  provisions  01  Act  I.  of  1S45.  the 
defendants  were  no:  in  a  position  :o  dispute 
fe  plaintiff's  right  to  obtain  possession  of 
lae  estate;  and  it  is  also  staled  that  the 
Courts  below  hive  tfaro-ra  the  harden  of 
jwoof  upon  the  wrong  party. 

In  answer  lo  the  seroni  oVec*J>n,  it  is 
sufficient  to  say  that  it  is  roan  iei  a>Da  a 
mistake;  that  it  is  not  uni-l  th*  Courts 
Wow  have  foand  that  the  p*a-r*t  5  was 
^■er  in  possession  and  wn  n*ver  oiitei, 
^adihatthe  defendant  had  ':>een  n  adverse 
possession  for  a  period  of  1 1  y^ir*.  that  tne 
Courts  below  cilled  upon  f.e  piin:  5  w 
KUblish  the  fact  tH^"  be  -w^i?  the  real 
Purchaser  and  not  the  defend ar**-s,  T;;ere- 
^Ct  it  see?ns  to  «  ta.*:  ;i  car.-'X  he  i^i 
Iht  the  burden  of  rr>:f  hi*..  :r.  zr,r  -wiy. 
**«»  wrongly  thrown  cpoo  ir*e  p'il.v  ,^, 

But  the  first  obj^-'-^a  u'x*-*  re^::"^^  a 
wtle  more  considera^ru  'tV*  tr:  r,k  ;:  ;* 
<loiie  clear  that  there  Li  90  ''J:'jt  c  ."teretvie 
"Ctveeu  the  provtt'oos  oi  Sxt<xi  21,  A<x 


L  of  1845,  and  Section  36,  Act  XL  of  1859, 
and  Section  260,  Act  VIII.  of  1859,  that 
any  decisions  of  this  Court  which  are  found- 
ed  upon  the  provisions  of  any  one  of  those 
Sections  may  be  said  to  apply  to  matters 
which  are  governed  by  any  other  of  those 
Sections.  1  will,  therefore,  take  it  that  the 
decision  of  the  Division  Bench  of  this 
Court  to  be  found  at  page  56,  Volume  V.  of 
the  Weekly  Reporter,  and  the  decision  of 
the  Full  Bench  to  be  found  at  page  16,  Full 
Bench  Rulings,  Volume  XL  of  the  Weekly 
Reporter,  are  in  point.  Jiut  being  in  point, 
we  think  that  these  decisions  themselves 
show  us  that  upon  the  findings  of  fact  of  the 
Courts  below,  the  plaintiff  was  not  entitled 
to  succeed  in  this  case. 

The  facts  of  the  case  to  be  found  in  Vo- 
lume V.  of  the  Weekly  Reporter  were 
these  :  That  the  plaintiff  was  not  only  the 
certified  purchaser,  but  that  he  had  actually 
obtained  possession  under  his  purchase  and 
was  ousted.  That  being  so,  the  learned 
Judges  held  that  the  plaintiff  was  entitled  to 
the  protection  of  Section  36.  Act  XL  of 
1859,  which,  as  we  have  said  before,  is 
equivalent  lo  Section  21,  Act  L  of  1845, 
wiiich  applies  lo  this  case,  unless,  as  the 
le;irned  JiiJg-s  put  it,  the  plaintiff  had  by 
any  act  of  his  debirred  himself  of  the  ri^iit 
to  the  benefr,  of  the  Section  in  question. 
Then  the  learned  Jui;^e«  go  on  to  fcay  th^t 
had  ihe  pianiiff  in  tha:  ca>*,  the  cert  ficd 
purchaser,  in  any  way  wa  ved  his  right  to 
the  purchase  or  relinquished  it  in  f-ivor  of 
the  defendants  in  the  cause,  then  those  de- 
fendan'^  would  have  had  a  gool  cause  and 
a  good  reisDri  for  ouning  the  piuntifT.  Tne 
'Judges  funher  went  on,  it  be.ng  a  rt^^iUr 
appeal,  to  dec  de  that  the  piainriff  had  i.ot 
in  any  way  debarred  h  Tiitli  of  the  right  10 
the  benent  of  the  Section  in  qj--Yon.  ani 
tney  he!  J.  therefore,  that  he  wis  cnl/.ied  to 
succeed  in  his  sait  to  recover  pOi-e'.^ron, 

The  ruling,  t'nerefo'e,  :n  thit  ca?e  »*s 
thi:  a  rh^aji  th^  err  ilei  pix-.i^rr  r*s  ih- 
person  xho  hid  beea  :n  po^vt-Zon  a'-.d  hid 
been  orKti,  vet  :h*t  Oi-:er  wa*  defenr 


:t  Oil  De  5:.ow.n 


chiver  hii  so  a::ed  as  to  -wxrt  :,  ^ 

r*   :t  ;a  :i)' 


**  1 


«^         .«w««-*.«1 


Bit  t%e  fact?  r-e-e.  we  l**^   3-  to 
very   t  ff  e:e:u :   :>r  here  t-vt  f.-j  te 
C:Kn.i   o^rfw    a    :-it    :ie    r 
aeTTcr  been  i:k  »»ess'oQ  an 
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and  Mr.  Justice  Miller,  the  appellant's 
pleader  appears  lo  have  taken  orally  the 
fresh  objeclion  ihal  as  the  tlctendanis  were 
no!  the  parlies  ukiiig  under  [he  lease,  the 
sqit  against  them  was  beyond  the  jurisdic- 
tion ol  a  Collector's  Court,  and  ought  to 
have  been  dismissed. 

Upon  this,  the  Chief  Justice  held  that 
the  Full  Bench  Rulin?,  8  Weekly  Report- 
er, page  431,  applied  ;  that  ihe  Revenue 
Court  had  no  jurisdiction  10  go  into  evi- 
dence extraneous  to  the  lease  ;  that  in  that 
Court  Chundee  PeTshat!,  or  !he  persotis 
admitted  lo  be  beneficially  interesieti  in  ihe 
lease,  could  alone  be  made  liable  ;  ib.il  if  a 
person  chooics  in  let  to  one  man.  he  cannot 
in  the  Kevenuc  Courls  recover  the  rent  from 
oiheis  on  the  ground  that  ihe  lease  was 
taken  for  the  benelit  o£  those  others  and 
I'ttt'imte  for  ihem.  He  was,  therefore,  of 
opinion  that  the  plaintiff's  suit  must  be 
wholly  dismissed. 

Mr.  Justice  ^^itte^  was  of  the  contrary 
opinion  ;  but  the  Chief  Justice's  view  pre- 
vailed, and  the  plaintiff  has  in  consequence 
appealed  under  the  15th  Clause  of  the  Let- 
ters Paleni. 

In  determining  this  appeal  it  is  necessary 
first  to  consider  whether  the  Full  Bench 
iluling  cited  governs  the  case  ;  and,  secondly, 
whether  the  suit  was,  in  fact,  beyond  the 
competence  of  the  Collectors  Couri. 

It  must  be  borne  in  mind  that  the  case 
was  before  this  Court  in  regular  appeal ; 
Ihal  for  this  reason,  all  questions  of  fact, 
no  less  than  of  law,  were  open  to  consiiter- 
ation  by  the  Division  Court,  and  conse- 
t]iienily  by  us  on  this  appeal,  and  especially 
that  the  conlr.ict  between,  and  the  liabili- 
lics  and  remedies  of,  the  parties  must  be 
viewed  and  considered  in  accordance  with 
the  principles  and  practice  administered  by 
the  Courts  in  Bengal, 


clear  distinction  between 
nd  that  decided   by  the 


I  think  ihei 
the  present  c 
Full  Bench. 

In  the  latter  case,  the  plaintiff  having: 
granted  a  pottih  10  Copal  Chunder  Moo- 
kerjee,  and  hnvirg  treated  him  as  the  ten- 
ant, havirrg  also  made  a  petition  to  the 
Collector  l\  sell  the  putnee  for  rent  due 
from  Gopal  Chunder,  afierwards  brought  a 
suit  for  subsequent  arrears  against  Gopal 
and  P.  C.  I'iml  Cbowdbry  and  his  wife, 
alleging  these  livo  persons  lo  have  a  benefi- 


cial interest  in  the  lease.  The  wife  denied 
having  any  interest  at  all.  The  plaintiff  pro- 
posed  to  abandon  his  claim  against  her,  but 
the  husband  insisted  that  the  liability  of 
both  should  be  tried. 

There  was  thus  a  real  contest  for  the 
purpose  of  establishing  a  liahilitv  on  the 
part  of  a  defendant  who  denied  ii  and  who 
was  noi  primd  facie  liable  for  the  cent,  and 
evidence  was  consequently  gone  into  to 
show  from  what  sources  the  purchase-money 
came,  and  upon  a  question  whether  the  wife 
had  independent  means  or  had  a  joint  trea- 
sury with  her  husband.  . 

The  Full  Bench  was  then  asked  to  decide, 
among  other  things,  "  whether  the  Colltfctor 
"  was  competent  to  try  whether  P.  C.  Paul 
"  Chowdhry  alone  was  beneficially  interested 
"  in  the  puCnee  •  a  •  upon  the  ground 
"  that  whatever  interest  his  wife  might  have 
"  bad  in  it  was  benamte  for  him,  or  wbeihct 
"  P.  C.  and  his  wife  were  joinily  beneficially 
"  interested,  '  •  •  or,  if  not  jointly, 
"  what  was  their  respective  interests  therein, 
"  for  the  purpose  of  ascertaining  whether  P, 
"  C.  and  his  wife  were  jointly  ^iable  for  this 
"  rent,  or  whether  they  were  lo  b^  rendered 
"  liable  according  to  their  reipective  bene^, , 
"  ficia!  interests  in  il." 

This  question  was  answered  in  the  negative 
after  some  debate  whether  it  really  arose  in 
the  case. 

I  was  one  of  the  Jujges  who  gave  that    : 
answer,  and  I  said  (page  433):  "  It  seems  lo  ■; 
'"  me  to  be  such  a  case  as  is  not  within  the 
■'jurisdiction   of  the    Collector,   who   is  re- 
"  stricied  to  try  questions  between  a  landlord 
"  and    his   actual    tenants,    persons   between 
•'  whom  directly  or  indirectly  Some  engage- 
"ment  has  been   entered    into.     But  where 
"  the  landlord  seeks  to  make  other  persons    , 
"  liable  by  reason  of  their  having  a  bene- 
"licial  inierest  in  the  tenure,  he  must  resort    . 
■'  to  the  assistance  of  the  regular  Civil  Courts 
"  which    take    cognizance   of    all   causes  of    I 
"  action   of   which    their   cognizance  is  not 
"expressly  taken  away,"  and    I  think  ih.tl 
is  also  the  effect. of  the  answer  as  given  by 
the  other  Judges, 

In  the  present  case,  the  facts  are  very 
different.  Not  only  does  no  ohb  defendan' 
repudiate  liability  (on  the  contrary,  as  !^' 
marked  by  the  Chief  Justice,  liability  is  ea- 
gerly claimed   by  all  defendants),  but  il* 


1870.] 


Civil 


THK  WBBKLY  REPORtlK. 


Rulings. 


^i 


liability  of  each  defendant  has  been  affirmed 
in  previous  decisions  between  the  parties, 
the  only  dispute  being  not  between  the 
plaintiff  and  the  defendants,  or  any  of  them, 
bat  between  one  of  the  defendants  who  claims 
for  himself  and  a  co-defendant  (who  has 
not  appeared)  the  exclusive  liability,  and 
of  coarse  exclusive  beneficial  interest,  under 
the  lease/ and  the  two  female  defendants 
who  claim  interest  and  admit  liability,  but 
allege  their  liability  to  be  limited  and  sepa- 
rate, though  they  do  not  set  up  any  legaV 
foandation  for  that  part  of  their  allega- 
tion. 

There  is  not,  therefore,  as  it  seems  to  me, 
the  least  necessity  in  this  case  for  dealing 
with  any  such  questions  as  were  held  by  the 
Foil  Bench  in  the  case  cited  to  be  beyond 
the  cognizance  of  a  Court  of  Revenue. 

It  is  necessary  now  to  enquire  whether 
OQ  any  other  ground  there  was  defect  of 
jurisdiction  in  the  Collector,  and  I  must  ob- 
serve that  none  of  the  parties  having  objected 
to  the  jurisdiction,  but  the  suit  having  gone 
on  to  trial,  it  seems  to  me  very  doubtful 
whether  it  would  be  just  to  dismiss  the  suit 

.  with  costs*  of  both  Courts,  even  if  the  want 

Mtf  jarisdiction  were  manifest. 

I  In  my  opinion,  the  Collector  was  fully 
competent  to  hear  and  determine  the  suit, 
and  I  apprehend  that  the  Revenue  Courts 
have  tried  by  thousands,  and  are  every  day 
trying  suits  where  either  landlord  or  tenant 
isabenamee  holder;  in  other  words,  where 
on  one  side  or  the  other  of  the  contract  the 
name  used  is  not  that  of  the  real  contracting 
pany. 

In  this  very  large  class  of  cases,  it  seems 
to  me  the  rule  in « regard  to  admission  of 
parol  evidence  to  vary  written  contracts 
will  not  apply  ;  and  I  conceive  that  the  deci- 
sions, refusing  to  allow  an  agent  who  enters 
into  a  written  contract  in  which  he  appears 
as  principal  to  offer  parol  evidence  for  the 
purpose  of  exonerating  himself,  are  wholly 
wide  of  the  case  before  us. 

There  is,  in  my  opinion,  no  question  here 
of  surrender  nor  of  substituting  one  con- 
iraa  for  another. 

The   principle   of   one    of   the    common 

forms  of  btnamee  contract  in  this  country  is 

i  that  A  contracts   with   B,  though   by    the 

denre  and  for  the  convenience  of  one  or 

Vol.  XIV. 


other  of  those  parties  the  name  of  C  is  used 

•  See  the  case  of  Sheikh  Baha-  instead    of    the 

door  Ali,  appellant,  I.  Select  Re-  „a,Y,|,.     ^f    tViaf 

ports,  S.   D.  A.,  page  250;  and  "*™^     ^^    ^"*^ 

Mussamut    Hyatun    and  others^  party »*       It     IS 

appellants,    IV.  Select    Reports,  ^      ^ "  ^ 

S^fifc  134;  and  see  the  repealed  clear      that     in 
[emulation  XVII,  of  1793,  Section  ,  ^ 

27.     See  also  the  observations  of  SUCll  a    case^  C 

Lordjustice  Knight  Bruce,  at  pp.  ^jj  ^ 

72-3  of  the  judgment  in  Gopee  ^  ^ 

kristoGossalnv^rsM^Gunga  Per-  tract  at  all     He 
shad  Gossain,  VI.  Moore's  Indian  , 

Appeals.!  was    not      the 

agent  for  either,  but  was  and  is  a  stranger  to 
the  whole  business.        • 

And  that  this  was  so  as  to  Chundee  Per- 
shad,  i\iQ  furzi  in  the  present  case  is  clear, 
not  only  from  his  own  statement  and  that  of 
his  personal  representative  after  his  death 
in  a  former  suit  for  rent  of  the  same  lands, 
but  from  the  allegation  of  all  the  parties  to 
this  suit,  and  from  the  history  of  the 
tenancy,  there  can  be  no  doubt  whatever 
that  Chundee  Pershad  never  had  and  ne- 
ver claimed  the  slightest  interest  in  the  lease. 
Nor,  as  I  think,  was  he  in  any  sense  an 
agent  for  the  lessees  ;  in  truth,  he  did  not  ad 
in  the  matter  at  all  for  himself  or  for  others, 
but  the  real  principals,  with  his  permission, 
used  his  name.   < 

But  it  seems  to  me  the  case  does  not  rest 
merely  on  the  contract,    . 

The  plaintiff  alleged,  and  the  defendants 
admitted,  that  they  had  got  the  land,  and 
surely  the  holding  of  the  land  admittedly 
under  the  plainti^  entitled  the  plaintiff  to 
the  rent. 

There  is  a  case  f  in  the  9th  Weekly  Re- 
►  t Before SetonKarr  porter,  page  7 1,  where 
and  Macpherson,  J  J.  under  a  benamee  con- 
tract the  landlord  recovered  rent  from  the  par- 
ties in  possession,  although  no  previous  reali- 
zation of  rent  from  them  was  proved. 

The  case  before  us  is  a  great  deal  strong- 
er, for  the  plaintiff  has  got  previous  decrees 
against  all  the  defendants,  and  it  is  notice- 
able that  in  the  case  1  have  just  referred 
to,  the  Full  Bench  decision,  which  is  sup- 
posed to  be  authority  for  the  judgment  now 
under  appeal,  is  cited  and  declared  to  be  in 
accordance  with  the  principles  on  which  the 
learned  Judges  there  proceeded. 

And  where  the  admitted  occupancy  of  the 
lands  indicates  the  real  tenancy  and  corro- 
borates the  statements  of  the  parties  as  to 
the  true  contract,  I  cannot  conceive  any 
reason  why  the  plaintiff  should  be  debarred 

»  4  W.  R.,  Privy  Council,  p.  46. 
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from  recovering  his  rent  in  the  Collector's 
Court. 

This,  be  it  remembered,  was  not  a  mere 
9ait  for  arrears  of  rent  as  originally  reserv- 
ecf,  nor  a  suit  for  the  purpose  of  establish- 
ing the  liability  of  the  defendants,  for  that 
had  been  determined  in  the  previous  suit. 

It  was  occasioned  by  the  defendants'  set- 
ting up  a  recent  settlement  which,  accord- 
ing to  their  contention,  entitled  them  to  a 
lower  rate,  and  also  partly,  no  doubt,  by  the 
reluctance  of  Preonath  Chowdhry  to  admit 
that  he  held  jointly  with  the  two  ladies. 

•  I  conceive  that  the  plaintiff's  right  to 
recover  rent  from  the  defendants  was  based 
Upon  their  occupation  of  the  land,  their 
acceptairce  of  the  covenants  and  liability  of 
tenancy,  and  the  previous  decision  on  that 
point,  and  that  the  production  of  the  kuboo- 
leiit  was  only  necessary  for  the  purpose  of 
showing  what  the  ierms  of  the  agreement 
were.  Indeed,  regard  being  had  to  the 
fads  and  to  the  previous  decision  betweeti  ! 
the  parties,  I  imagine  that  the  plaintiff 
might  very  well  have  dispensed  wiih  the 
production  of  the  kubooleut  altogether. 

It  seems  to  me,  therefore,  that  the  main 
question  in  this  case  was  a  question  of  fact, 
namely,  whether  there  was  evidence  of  the 
joint  liability  alleg^ed  by  the  plaintiff  on  the 
part. of  all  the  defendants. 

In  my  opinion,  there  was  such  evidence 
in  the  admissions  of  the  defendan's  them- 
selves, in  the  sworn  statements  of  the  agents 
who  were  examined,  and  in  the  previous 
Judgments  j  nor  do  I  think  that,  if  we  get" 
over  the  first  difficulty  of  making  a  decree  at 
all  in  this  case,  there  can  be  any  question  of 
what  the  decree  should  be. 

The  defendant  Prconath,  no  doubt,  re- 
pndiates  any  joint  liability  with  the  two 
ladies,  but  I  conceive  that  he  has  no  griev- 
ance in  the  terms  of  a  judgment,  which, 
while  it  tends  to  lessen  his  liability  for 
the  particular  rent  i>iied  for,  decides 
nothing  as  between  himself  and  the 
co-defendants,  so  as  to  prejudice  him  in 
any  future  litigation  reganling  the  interests 
claimed  by  them  respectively. 

As  to  the  two  ladies,  they  expressly  ad- 
mitted a  joint  liability  in  the  first  instance 
though  ihey  set  up  a  subsecjueni  putiiion 
to  which  the  assent  of  the  landlord  was  noi 
alleged.     As  far  as    they    were   concerned, 


therefore,  I  conceive  there  was  nothing  in 
the  way  of  making  a  decree  against  them 
on  their  own  admissions  ;  and  if  it  had  not 
been  for  the  plaintiff's  consent,  I  shoald 
have  thought  that  a  decree  against  the  de- 
fendants jointly  would  have  been  the  pro- 
per termination  of  the  suit. 

It  is  not,  indeed,  very  easy  to  at:count  for 
the  form  of  the  previous  decree  of  ^is  Court 
between  the  parlies,  dated  the  i2th  March 
J  866.  nor  is  it  precisely  apparent  in  what 
position  as  to  execution  the  parties  were 
left  by  that  decree.  We  may  assume,  how- 
ever, that,  for  some  reason  or  other,  the 
parties  there  acquiesced  in  a  decree  so  word- 
ed, and  probably  the  rent  was  paid  without 
further  objection. 

It  is  not  perhaps  necessary  to  decide  here 
what  decree  could  have  been  made  if  it  had 
been  quite  clear  that  the  two  ladies  were 
no  tenants,  and  could  not,  therefore,  be  joint- 
ly liable  for  the  rent. 

But  I  think  that  the  procedure  of  our 
Courts  quite  admits  of  such  a  result  as  a 
judgment  against  one  or  more  of  several 
parties  charged  as  jointly  liable,  the 
suit  as  against  the  rest  beiilg  •dismissed 
in  consequence  of  their  liability  not  being 
made  out.  And  in  the  particular  case  be^^  ' 
fore  us,  I  think  it  would  have  been  obvious 
that  the  plaintiff  was  compelled,  by  what 
had  previously  occurred,  to  sue  all  the  de- 
fendants. 

I,  therefore,  think  the  decision  complain- 
ed of  must  be  reversed,  and  the  judgment 
of  the  Deputy  Collector  restored  (the  plaint- 
iff having  expressly  consented  to  the  decree 
being  given  in  that  form,  see  the  last  sen- 
tence but  one  of  his  examination,  page  i8 
of  the  paper-book,  and  not  now  offering  any 
objection  to  the  decision  that  Juggut  Tara 
and  Pud  do  Coomaree  are  to  pay  a  certain 
part,  and  the  other  defendants  the  rest),  the 
only  exception  being  as  to  the  amount  al- 
leged to  have  been  paid  to  the  plaintiff's  \ 
agent  as  to  which,  as  suggested  by  Mr.  Jus- 
lice  Mitter,  there  must  be  further  enquiry. 

Of  course,  in  the  view  which  J  have 
taken  of  the  case,  the  parties  sued  being 
held  to  be  (with  the  knowledge  of  the  sure- 
ties) ihe  real  contcn«ling  parties,  it  foiiows 
that  the  sureties  really  made  themselves 
responsible  for  these  parties,  and  not  for 
Chundee  Pershad. 

Kempt  7* — 1  concur  in  this  judgment* 

.     b 
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Norman,  J, — In  1851,  the  Nowab  Nazim, 
bj  a  gantee  or  juDglebooree  pottah,  granted 
a  lease  of  four  mehals,  Hasaabad,  Mohun- 
pore,  Shoolkooiy,  and  Koolyedani>:ah,  to 
Cbandee  Pershad  Bose,  and  took  a  kubooleui 
fram  Chundee  Pershad  Bose,  by  which 
Cbuvke  Pershad,  as  principal,  and  Ram 
Chunder  Roy  and  Debnath  Roy,  as  his 
SQfeties,  ^ovenated  to  pay  a  rent  of 
Rupees  4,5CX),  being  at  the  rate  of  12  annas 
per  beegah,  on  6,000  beegahs  then  in  cul- 
tiTatioh,  with  a  stipulation  that  a  measure-* 
ment  should  take  place  in  1270,  and  10  annas 
per  beegah  be  fixed  as  the  rent  for  the  resi- 
due«of  the  land. 

The  present  suit  was  brought  by  the 
plaintiff,    who    is    a    purchaser    from    the 

,  Nowab  Nazim  oi  Bengal,  against  Preonath 

I  Chowdhry,  Prosunoo  Chunder  Cbowdhry  as 
the  representative  of  the  estate  of  Mothoora- 
aaih  ChoNMdhry,  and  Juggut  Tara  Chow- 
dbrain  and  Puddo  Monee  Chowdhrain,  and 
tbe  sureties  of  Chundee  Pershad,  Ram 
Chonder  Roy,  and  Debnath   Roy,   alleging 

i  that  the  lease  of  1 85 1  was  taken  by  Mothoora- 
ttUh,  Preonath,  Prosunno,  and  Juggut 
Tara,  in  the^  name  of  Chundee  Pershad  ; 
that  in    1270*  the  land  was   measured  and 

^und  to  be    19,317  beegahs,  and  the   rent 

iKcd  at  12,823  rupees  9  annas. 

The  representatives  of  Roy  Mothooranath 
Cbowdhry  do  not  appear. 

Roy  Preonath  Cbowdhry  alleged  that  the 
gaoteedaree  right  in  the  four  mehals  in 
qoestion  was  held  by  himself  and  Roy 
Mothooranath  Cbowdhry,  and  that  Juggut 
Tara  has  no  ganteedaree  right,  and  is  not 
a  shareholder  therein. 

Joggnt  Tara  and  Puddo  Coomaree  say 
that  they  formerly*  held  the  four  mehals 
jointly  with  the  other  shareholders,  but 
that  the  estate  has  been  divided,  and  they 
now  hold  Mohunpore  separately,  the  other 
three  lots  Hasnabad,  Shoolkooly,  and  Koo- 
lyedangah,  belonging  to  Roy  Mothoora- 
nath Cbowdhry  and  Roy  Preonath  Chow- 
dhrj. 

The  Chief  Justice  was  of  opinion  that  the 
Revenue  Court  had  no  jurisdiction  to  try 
the  suit,  and,  reversing  the  decision  of  the 
first  Court,  dismissed  the  suit  on  that 
ground.  Mr.  Justice  Dwarkanath  Miner 
differing  from  the  Chief  Justice,  this  appeal 
has  been  preferred  under  the  provisions  of 
the  X5ih  Clause  of  the  Charter. 


The  first  question  we  have  to  consider  is 
what  is  the  effect  as  between  the  plaintifif 
and  the  defendanis  of  the  lease  taken  by 
Chundee  Pershad  ?  It  may  be  quite  true 
that  as  between  Chundee  Pershad  and  the  de- 
fendanis. or  some  of  them,  Chundee  Persha3 
may  have  no  interest,  and  his  name  may  have 
been  used  merelv  for  ihs  convenience  of 
the  persons  really  intereste  i.  But  as 
between  the  plainiiff  and  Chundee  Pershad, 
the  question  is  totally  different.  The  person 
to  whom  the  lessor  granted  the  lease  was 
Chundee  Pershad.  Chundee  Pershad,  and 
Chundee  Pershad  alone,  agreed  for  the  pay- 
ment, and  bound  himself  by  the  stipulations 
in  the  lease.  The  defendants  did  not  enter 
into  any  contract  wiih  ihe  lessor.  They 
did  not  choose  to  bind  themselves.  The 
sureties  do  not  bind  themselves  for  the 
payment  of  rent  and  peiformance  of  the 
covenants  by  the  defendants,  but  only  for 
the  acts  of  Chundee  Pershad,  and  would 
apparently  be  discharged  from  liability  by 
such  a  dealing  by  the  lessor  with  Chundee 
Pershad  as  the  prir.cipal  as  would,  according 
to  ordinary  rules  of  law,  discharge  the 
surety  of  any  other  principal.  Whatever 
may  be  the  case  upon  the  question  of 
privity  as  between  the  defendants  and 
Chundee  Pershad,  or  the  defendants  and  the 
third  persons,  as  between  the  lessor  and 
Chundee  Pershad  the  contract  is  a  reality. 

The  Advocate- General  argued  that  the 
Chief  Justice  was  in  error  in  saying  that 
the  land  was  demised  to  Chundee  Pershad. 
and  that  he  covenanted  to  pay  the  rent. 

The  argument  comes  to  this,  that  the 
ipottah  and  kubooleut  by  which  that  demise 
was  created  might  be  contiadicted  by  oral 
testimony  as  to  what  the  real  contract  was. 
Now  this  cannot  be  done.  It  is  a  well 
established  principle  of  law,  which  has  been 
recognized  in  this  Court,  that  evidence  is 
never  admissible  to  show  that  a  person  who 
appears  on  the  face  of  a  written  contract 
to  be  personally  a  contracting  party  is  not 
really  a  contracting  party,  and  therefore 
not  liable  as  such  upon  the  contract,  ft  is 
quite  another  matter  whether  evideiM^e.ipay 
be  admitted  to  charge  another  person  2t» 
the  principal. 

The  contention  that  the  defendants  in  the 
name  of  Chundee  Pershad  Bose  stipulated 
to  pay  the  rent  now  sought  to  be  recovered 
being  for  the  excess  land  on  certain  condi- 
tions is,  in  my  opinion,  wholly  untenable. 

I  think  that  under  ihe  pottah  and  kuhoo* 
Uut  as  they  stand,  Preonath  and  Mothoora« 
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nath  acquired  nothing,  and  did  not  render 
themselves  iiable  to  pay  rent  to  the  lessor. 

If  the  rent  had  not  been  paid  to  the  lessors 
by  Chundee  Pershad  or  his  heirs,  the  lessors 
might  have  had  a  right  to  resort  to  the  de- 
fendants, and  to  hold  them  liable.  But 
that  is  a  right  arising  out  of  the  peculiar 
relations  of  the  several  parties  to  each  other, 
not  a  right  which  can  be  enforced  under  Act 
X.  of  1859.  Under  the  23rd  Section  of 
that  Act,  Clause  4,  suits  for  arrears  of  rent 
due  on  account  of  land  are  made  cognizable 
by  the  Collector  alcJhe.  That  Section  does 
not  empower  the  Collector  to  try  any  ques- 
tion except  between  a  landlord  and  his 
tenant.  He  is  not  empowered  to  entertain 
suits,  nor  is  the  jurisdiction  of  the  ordinary 
Civil  Courts  taken  away,  in  respect  of 
any  collateral  contracts  or  the  obligations 
arising  out  of  any  relation  that  may  exist 
between  the  parties  beyond  that  of  tenancy 
in  respect  of  which  rent  is  claimed. 

In  the  present  case,  I  think  that  Preonath 
and  Mothooranath  could  not  have  been  sued 
in  the  Collector's  Court  for  rent  by  the 
lessor  unless  something  occurred  subsequent 
to  the  pottah  and  kubooleut  to  create  the 
relation  of  landlord  and  tenant  between 
themselves  and  the  lessor. 

If,  after  the  grant  of  the  pottah,  the 
lessor  discovered  that  Chundee  Pershad  was 
tnerely  in  name  the  lessee,  that  he  was  an 
agent  by  a  contract  in  whose  name  the  de- 
fendants had  obtained  possession  of  ihe 
property  demised  to  him ;  if  Chundee  Per- 
shad or  Chundee  Pershad's  heirs,  as  appears 
to  have  been  the  case  here,  had  disclaimed^ 
all  interest  in  the  property;  if  the  defend- 
ants had  paid  their  rents  to  the  lessor  and 
the  lessor  had  accepted  the  same  from  them 
as  his  tenanls-^the  defendants  might  have 
rendered  themselves  directly  liable  for  rent ; 
but  if  so,  so  far  as  that  liability  would  be 
one  enforcible  by  ordinary  suit  for  rent  in 
the  Collector's  Court,  it  woulJ  only  be  upon 
a  new  contract  to  be  implied  from  their  acts 
and  those  of  the  lessor. 

If,  in  the  present  case,  any  new  contract 
could  be  implied  from  the  conduct  of  the 
parties  in  paying  and  receiving  rent,  or 
otherwise,  1  think  the  action  might  be 
piaintained.  But  it  is  plain  that  the  panics 
arc  not  agreed  as  to  the  terms  of  any  new 
contract. 

In  the  former  suit  for  the  rents  of  1 270  and 
1271,  the  plaintiff  joined  in  one  comprehen- 
sive plaint  Saroda  Pershad,  the  heir  of  Chun- 


dee Pershad,  the  defendants   Mothoorftoatfa 
and  Preonath,   and  the  sureties.     Down   to 
the  date  of  that  suit,  it  is  evident  that  there 
is  no  new  contract  in  which  Preonath  and 
Mothooranath  were  treated  as  the  contract- 
ing parties  liable  for  the  rent.     Buroda  Per- 
shad disclaimed  all  interest  and  was  released. 
There  was  a  decree  against   Preonath  and 
Mothooranath,  and  if  the  matter  Rad  rested 
there,  and  Preonath  and  Mothooranath  had 
paid  subsequent  rents  on  the  footing  of  that 
•decree,  it  may  well  be   that  they  or   their 
representatives  might  have  been  sued  at  the 
present   day   as   tenants.      But  the   plaintiff 
appealed,  and  the  ladies  Juggut  Tara^nd 
Pud  do  Coomaree  put  in  a  petition  alleging 
that  they  also  were  tenants,  and  should   be 
made    liable    jointly    with     Preonath     and 
Mothooranath.     A    Division   Bench   of   this 
Court  made  the  ladies  jointly  liable  as  to 
part  of    the   rent   with    Preonath   and   Mo« 
thooranath,  but  to  that  Preonath  and  Mo- 
thooranath    have     never     assented     either 
directly     or     indirectly.      In     the     present 
suit,  the  plaintiff  seeks  to  charge  the  repre- 
sentatives of  Preonath,   the   representatives 
of  Mothooranath,  and  the  two  ladies  Juggut 
Tara  and  Pud  do  Coomaree  CJiowdhrain  as 
jointly  liable.  * 

As  it  cannot  be  shown'  that  the  partis  ^ 
agreed  to  the  same  terms,  there  is  no  coo- 
tract,  and  therefore  I  must  say  that  no  new 
contract  has  been  substituted  for  the  ori- 
ginal one.  Nothing  has  taken  place  to 
alter  the  relation  of  the  parties,  accord- 
ing to  which  Chundee  Pershad  was  the  con* 
tracting  party,  the  tenant  liable  for  the  rent, 
and  the  defendants,  or  some  of  them,  being 
the  persons  who  had  used  his  name,  were 
bound  to  indemnify  him  and  liable  in  equity 
to  answer  for  the  payment  of  the  rent  by 
Chundee  Pershad  to  the  plaintiff. 

Under  Act  X.  of  1859  a  Collector  has  no 
jurisdiction  to  adjudicate  upon  the  rights 
and  liabilities  arising  out  of  such  relation. 
The  extent  of  the  liability  of  the  several 
defendants  depends  on  the  extent  of  their  1 
interest  in  the  tenure.  For  the  determina-  < 
tion  of  the  question  whether  either  and 
which  of  them  is  liable,  and,  if  so,  to  what 
e.Ytent,  according  to  the  decision  in  the  Full 
Bench  case  already  quoted,  recourse  must 
be  had  to  the  ordinary  Civil  tribunals  which 
have  cognizance  of  all  civil  cases  in  which 
their  jurisdiction  is  not  expressly  taken 
away. 

I  may  add  that  it  is  a  general  rule  that 
Courts  of  law  will  not  take  cognizance  of 
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distinct  and  separate  liabilities  in  one  suit ; 
ind  neither  in  the  Civil  Court  under  Section 
8  of  Act  VIII.  of  1859,  nor  in  the  Collect- 
or's Court  under  any  law  that  I  ever  heard 

}.  of,  can  a  cause  of  action  against  /I  and  i9 
for  one  demand  be  joined  with  a  cause  of 
action  against  A,  B,  and  C,  or  a  cause  of 
action  against  C  alone.     They  are  not  causes 

t  of  action  ^against  the  same  parties. 

In  my  opinion,  the  claim  against  Juggut 
Tara  and  Pud  do  Coomaree  for  the  rent  of  a 
portion  of  the  tenuie  cannot  be  joined  in 
the  same  suit  with  the  cause  of  action 
against  Preonath  and  Mothooranath  or  their 
re(iresentatives. 

I  think  it  clear  that  Preonath  had  a  right 
to  insist  that  he  and  Mothooranath  were 
afene  liable  for  the  rent,  and  that  he  is  not 
liable  as  to  any  part  of  the  rent  jointly  with 

Ilnggut  Tara  and  Puddo  Coomaree.  If  these 
adies  are  his  tenants,  it  is  clearly  prejudi- 
cial to  him  that  they  should  be  permitted 
to  pay  rent  directly  to  the  superior  holder. 
It  would  tend  to  nothing  but  confusion  of 
rights  if  any  thing  of  the  sort  could  be 
albwed. 

It  woald*  materially  affect  the  value  of 
Prconath's  tenure  if  he  were  going  to  sell 
It,  if  it  were  found  that  another  person  was 
paying  rent  for  a  portion  of  it. 

Mr.  Justice  Mitter  says :  **  Rightly  or 
*^  wrongly,  the  Deputy  Collector  has  passed  a 
"  decree  against  those  two  ladies,  and  as 
"  they  are  satisfied  with  it,  the  appellant  Preo- 
''  nath  ought  not  to  be  allowed  to  complain, 
^  when  it  is  clear  that  the  effect  of  tha^ 
"  decree  has  been  to  reduce  his  hability." 

But  I  think  that  a  man  who,  if  liable  at  all, 
IS  liable  solely,  has  a  right  to  insist  that  he 
shall  not  be  made« liable  jointly  with  a  stran- 
ger. He  h%s  a  right  to  say,  *'  I  do  not 
"  choose  to  run  the  risk  of  the  costs  of  an 
^  action  for  contribution  to  which  I  shall  be 
"  exposed  if  a  joint  decree  passes  against 
"  myself  and  anoth^^r,  if  that  other  chooses  to 
"  pay  the  whole  debt.'' 

In  English  Courts  of  justice  it  has  long 
been  settled  that  if  an  action  is  brought 
against  two  persons  on  a  contract  alleged  to 
be  joint,  it  one  allows  judgment  to  go  by 
default  or  expressly  admits  the  debt,  and 
the  case  goes  on  against  the  other  whose 
liability  to  the  entire  debt  is  proved  on  the 
trial,  but  it  is  shown  that  the  parties  against 
whom   judgmeut  has  gone  by  default  and 
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also  his  admitted  the  debt  is  not  jointly 
liable.  Judgment  cannot  be  given  as  against 
the  defendant  who  his  appeared  arid  defend- 
ed, jointly  with  the  one  who  has  made  no 
defence,  but  the  suit  must  be  dismissed 
altogether.  (See  Sheriff  and  Wilkes,  i  East's 
Reports,  52  ;  Gray  and  Palmer,  i  Espinasse's 
Reports,  135.) 

Unless  the  plaintiff  is  allowed  to  amend 
by  abandoning  his  suit  against  the  other 
defendant,  as  was  the  case  in  Greaves  and 
Humphries,  4  Ellis  and  Blackburn,  85 1, 
I  think  that  as  regards  the  surety-defend- 
ants, the  Deputy  Collector  had  no  jurisdic- 
tion. I  may  add  that  they  are  sureties  for 
Chun  lee  Pershad  and  his  heir,  and  that  by 
the  discharge  of  Chuuiiee  Pershad's  heir, 
Buroda  Pershad,  all  remedy  against  them  is 
gone. 

I,  therefore,  think  that  the  Chief  Justice 
was  right  in  holding  that  the  suit  must  be 
dismissed,  and  I  would  affirm  his  judgment 
with  costs. 


The  2nd  June  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Sir  Charles 
Hob  house,  Bari.,  fudges. 

Appellate  Coart — Aiditionat  evidence — Sectioa 
355.  Civil  Procedure  Code— Section  57,  Act 
II.  of  Z855. 

Case  No.  178  of  1870. 

Special  Appeal  from  a  decision  parsed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  loth  November  i86g,  affirming 
a  decision  of  the  Hoon^iff  of  Kanderah, 
dated  the  2'jth  April  i86g, 

Maharajah  Juggut  Indur  Bunwaree 
(Defendant),  Appellant^ 

vtrsus 

Bhubo  Tarinee  Dossee  (Plaintiff), 
Respondent, 

Raboos' y uggodanunJ  Mookerhe  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Chunder  Afadhub  Ghost,  Anund 
Chunder  Ghossaty  and  Unnoda  Pershad 
Banerjee  for  Respondent. 

Where  an  Appellate  Court  received  additional  evi- 
dence, recordingf  only  that  the  uapers  were  material  and 
important,  there  was  held   to  be  no  Huflficient  com- 
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pliance  with  the  proviso  of  Section  355,  Civil  Procedure 
Code,  which  requires  the  reason  for  admitting  additional 
evidence  to  be  stated. 

The  improper  reception  of  evidence  does  not  neces- 
sarily make  the  evidence  no  evidence  at  all ;  nor  does 
it  warrant  reversal  of  the  Lower  Appellate  Court's  de- 
cision if  justified  by  sufficient  evidence  independently  of 
the  evidence  improperly  admitted. 

Phear,  J. — We  think  that  the  Lower  Ap- 
pellate Court  committed  an  irregularity  in 
receiving  at  the  hearing  on  appeal  papers 
and  documents  which  had  not  been  pro- 
duced before,  without  giving  any  better 
reason  than  the  following :  "  The  papers 
"  alluded  to  above  bemg  material  and  impor- 
"tant  documents,  the  Court  has  accepted 
"  them." 

•  Under  Section  355  of  the  Procedure  Code, 
the- Appellate  Court  is  forbidden  to  receive 
additional  evidence  except  when  it  is  neces- 
sary to  enable  the  Court  10  pronounce  a 
a^isfactory  judgment,  or  for  any  oiher 
&uhianiial  reason  ;  and  the  latter  part  of  the 
Section  obliges  ihe  Appellate  Court,  when- 
ever additional  evid-nce  is  so  admitted,  to 
record  its  reasons  lor  admitting  it.  Also, 
by  an  earlier  Section  in  the  Code  (Section 
128)  it  is  enacted  that  no  documentary  evi- 
dence of  any  kind  which  the  parties  or  any 
of  them  are  desirous  to  file  shall  be  received 
at  a  subsequent  stage,  that  is,  after  the  first 
hearing,  unless  good  cause  be  shown  for  their 
pon-production  earlier.  Now,  in  the  pre- 
sent c^se,  it  does  not  appear  that  any  cause 
is  shown  for  the  non-production  of  the  docu- 
ments in  question  at  an  earlier  stage  of  the 
proceedings^  and  we  cannot  hold  the  mere 
statement  that  "  the  papers  are  material  and 
important  documents/  to  be  a  sufficient 
Compliance  with  the  proviso  of  Section  355 
which  requires  the  reason  to  be  stated  why 
the  Appellate  Court  admitted  the  evidence. 

The  special  appellant  argues  that  this 
evidence,  in  consequence  of  being  improperly 
received,  is  not  evidence  at  all,  and  that  in- 
asmuch as  the  judgment  of  the  Lower  Ap- 
pellate Court  is  to  a  considerable  extent 
founded  on  it,  that  judgment  ought  to  be  set 
aside. 

We  are  not  prepared  to  say  that  ihe  im- 
proper reception  of  evidence  in  the  manner 
we  have  mentioned  necessarily  has  the  effect 
of  making  the  evidence  not  evidence  at  all 
between  the  parlies.  In  this  instance  this 
evidence  simply  stands  in  the  position  of 
evidence  which  has  been  improperly  ad- 
mitted ;  and  that  being  so,  Section  57  of  the 
Evidence  A6t  forbids  us  to  reverse  the  de- 


cision of  the  Lower  Appellate  Court  or  the 
ground  of  'improper  admission  of  evidence, 
if  it  appears  to  us  that,  independently  of 
ihis  evidence,  there  was  sufficient  evidence  to 
justify  the  decision. 

Now,    unquestionably,   putting  the  whole 
of  this  evidence  on  one  side,   there  is  still 
very  strong  evidence  to  support  th»  decision 
of   the   Lower  Appellate  Court.     The  only 
question  before  that  Court  was  this.' namely, 
whether  or  not  the  chur  in  dispute  belonged 
to   Nyehattee,   and  the   Subordinate   Judge 
says  that  "  An  Ameen  was  deputed  by  the 
"  Court  of  first  instance,  who,  after  insihut- 
*'  ing  local  inquiry,  has  recorded  in  his  fo- 
"  edad  that   the  disputed  chur  has  accreted 
''  contiguous   to  the  main  land   of  Mouzah 
"  Nyehattee,    and   that   the   same    has  also 
"  been  proved  by  the  evidence   of  the  wit- 
'•  nesses  in  the  locale^ 

This  evidence  is  amply  sufficient  to  prove 
that  the  chur  did  belong  to  Nyehattee. 
There  is  nothing,  so  far  as  we  understand, 
that  tends  to  contradict  this  testimony  or 
to  show  that  it  is  false ;  and  in  the  face  of  it 
we  feel  it  is  impossible  for  us  to  say  that 
there  was  not  sufficient  evidence^  independ- 
ently of  the  evidence  objected  to,  to  justify 
the  decision  which  the  Lower  Court  has«^ 
come  to. 

We,  therefore,   dismiss   this    appeal    with 
costs. 


The  2nd  June  1870. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

fudges,^ 

Contract— Verbal  agreement— Registration. 
Case  No.  698  of  1870. 

Special  Appeal  from  a  decision  passed  by  ike 
Officiating  Judge  of  Maorshedabad,  dated 
the  28th  December  tS6g,  modifying  a  deci- 
sion of  the  Subordinate  Judge  of  ihai 
District,  dated  the  2yth  August  i86g, 

Gooroo  Pershad  Roy  and  another 
(Defendants),  Appellants, 

versus 

Roy  Dhunput  Singh  (Plaintiff), 
Kespotuient, 
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Bahoo  Sham  Lall  Mitier  for  Appellants. 
Baboo  Sreenath  Doss  for  Respondent. 

The  refusal  of  one  of  the  parties  to  a  contract  to 
carry  Out  a  verbal  agreement  to  re^^ister  the  deed 
not  contained  in  the  contract,  does  not  give  the  other 
party  a  right  to  put  an  end  to  the  contract.  His  pro- 
per remedy  is  to  apply  to  enforce  registration  under 
the  Registration  Act. 

L,  S.  yacksoriy  J. — It  appears  to  me  that 
the  plainti£E  in  this  case  had  no  cause  of  ac- 
tion, and  that  the  decision  of  the  Court  below 
upon  his  plaint  is  erroneous  and  must  be  set 
aside. 

Jhe  plaintiff,  it  is  alleged,  lent  a  sum  of 
motley  to  the'  defendant  on  a  bond,  in  which 
bond  it  was  stipulated  that  certain  im- 
moveable property  belonging  to  the  defend- 
ants was  pledged  as  security  for  the  re -pay- 
ment of  the  loan  with  interest.  It  was 
alleged  that  the  defendants  also  agreed 
wrbally  to  have  this  document  registered  ; 
and  the  evidence  shows  that  the  document 
was.  In  fact,  taken  to  the  registry  office,  but 
that  as  the  defendants  di  1  not  appear,  and 
their  mookhtear  did  not  consent  to  regis- 
tration, the  document  was  returned  to  the 
plaintiff,  altjiough  there  is  no  formal  note 
by  the  Registrar  refusing  to  register  endorsed 
apon  it.  Upon  this  the  plaintiff  considers 
that  the  defendant  having  broken  the  con- 
tract, he  is  entitled  to  put  an  end  to  it,  and 
he  sues  to  recover  the  money  lent,  although 
the  due  date,  which  is  in  the  month  of 
Srabun  1277,  has  not  arrived. 

Both  the  I>ower  Couns  consider  that  the 
refusal  of  the  defendants  to  register  gave  the 
plaintiff  a  cause  of  action,  which  entitle^ 
him  to  recover  the  money  lent.  It  appears 
to  me  that  it  did  not,  and  that  the  conduct 
of  the  defendant  (of  which  the  account 
giv^n  is  somewhat  obscure)  was  such  as 
would  entitle  th^  plaintiff  to  com 3  before 
the  Zillah  Court,  on  the  Registrar  refusing 
to  register,  ancl  under  Section  84  of  the 
Registration  Act,  apply  by  peiilion  to  es- 
tablish his  right  to  have  such  document 
registered. 

It  cannot  be  said  that  the  refusal  of  one 
of  the  parties  to  the  contract  to  carry  out  a 
verbal  agreement  not  contained  in  the 
contract,  en^ibles  the  other  party,  at  his 
option,  to  set  aside  the  contract  in  toto. 

It  may  be  contended  that  the  period 
allowed  by  law  for  registration  of  the  docu- 
ment having  expired,  the  plaintiff  has  now 
lost  his  security.    That,  ii  appears  to  me, 


will  not  enable  the  Court  to  grant  the 
plaintiff  the  relief  which  he  asks  for  in  this 
suit.  I  think  he  has  lost,  by  his  owti 
negligence,  his  security  which  the  bond 
originally  provided,  and  that  if  he  is  now 
reduced  to  a  bare  suit  for  his  money  wlien 
it  becomes  due,  he  has  only  himself  to  blame. 

The  judgment  of  the  Courts  below  must 
be  reversed  with  costs. 

E,  Jackson,  J, — I  also  think  that  the 
judi^ment  of  the  Court  below  mast  be 
reversed.  I  think  the  plaintiff's  proper 
course  was  to  have  enforced  registration  of 
the  bond. 


The  2nd  June  1870. 

Present : 

The  Hon'ble  Sir  Charles  Hobhouse,  BarL, 

Judge, 

Appeal  from  order  under  Section  9^  Act  VI. 
(B.  C),  1862— Stamps. 

In  the  Matter  of 
Puriag  Bhuggut,  Appellant, 

versus 

W.  M.  Donzelle,  Respondent, 

Baboo  Luckhee   Churn  Bose  for  Appellant. 

An  appeal  from  an  order  of  a  Lower  Appellate  Court 
on  an  application  under  Section  9,  Act  Vf.  (B.  C.)  of 
1S62,  not  beinff  otherwise  provided  for  by  the  Court 
Fees  Act,  may  be  admitted  on  a  6  annas  stamp. 

Note  by  the  Deputy  Registrar. — This  is  an 
appeal  from  an  order  of  the  Lower  Appellate 
Court  on  an  application  under  Section  9, 
Act  VI.  of  ii;62  (B.  C).  The  question 
whether  such  an  appeal  will  lie  to  this  Court 
has  been  referred  to  the  Full  Bench,  and  is 
now  pending  its  orders. 

The  Court  Fees  Act  has  apparently  not 
provided  for  an  appeal  under  that  Section  ; 
but  for  an  application  the  fee  leviable  is  set 
down  in  Article  13,  Schedule  II.  as  5 
rupees.  If,  therefore,  for  an  application 
under  Section  9,  Act  VI.  of  1862  (B.  C),  5 
rupees  is  the  fee  leviable,  the  fee  for  an 
appeal  (if  one  be  held  to  lie  to  this  Court 
from  an  order  on  such  an  application)  cannot, 
it  is  presumed,  be  less  than  that  amount. 

Lay  before  the  3rd  Bench  for  orders. 
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Hohhouse,  y. — I  think  the  appellant  is 
entitled  to  the  benefit  of  the  proviso  in 
Schedule  I.,  and  that  this  being  an  appeal 
"  not  otherwise  provided  for'*  by  the  Court 
Fees  Act,  must  be  let  in  on  a  6-annas 
stamp. 


The  3rd  June  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Jion'ble  F.  B.  Kemp, 
J^dge. 

ReTiew— Remand — Re-hearinsf. 
Case  No.  2601  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
2nd  August  i86g^  affirming  a  decision 
of  the  Moonsiff  of  Bamunarah,  dated 
the  2^th  February  i86g, 

Makhun  Kooer   and    another   (Defendants), 

Appellants^ 

versus 

Tincowree    Dutt    and    another    (Plaintiffs), 

Respondents, 

Baboo    Oopendro    Chunder   Bose  for 
Appellants. 

Baboo  Gopenath  Mookerjee  for  Respondents. 

Where  a  review  had  been  cfranted  for  the  purpose  of 
seeing  whether  a  chittah  oujsfnt  not  to  be  used,  and  the 
case  was  remanded  for  a  re-hearinjf,  the  party  was  held 
to  be  concluded  from  objecting^  that  the  chittah  was  im- 
properly made  use  of  upon  the  re-hearing. 

Couch,  C  y, — In  this  case,  the  plaintiff's 
suit  having  been  dismissed  by  both  Courts, 
there  was  an  application  for  a  review,  and 
the  ground  upon  which  ii  was  applied  for 
was,  as  stated  in  the  notice  issued  on  the 
application,  in  order  to  ascertain  what  effect 
the  chittah  would  have  on  the  plaintiff's 
case.  The  Court  granted  the  review,  and 
the  case  was  remanded  for  re-trial.^  We 
think  that  it  is  too  late  now  for  the  special 
appellants  to  object  that  the  Courts  below 
ought  not  to  have  made  any  use  of  that 
chittah.  It  has  been  held  by  this  Court  in 
several  cases  that  a  decision  of  a  Lower 
Appellate  Court  reversing  a  first  Court's  de- 
cision, and  directing  a  remand  is  not  an 
order  within  the  meaning  of  Section  363  of 
Act  Vlll.  of  1859,  but  without  saying  that 
the  correctness  of  an  order  of  remand  may 


not  be  impeached  when  the  final  decree 
comes  before  the  Court  on  a  special  appeal 
(Forbes  versus  Ameeroonissa  Begom,  10 
Moore's  Indian  Appeals,  page  340),*  we  think 
that  this  is  a  case  in  which  the  patty  is 
concluded  from  objecting  that  the  chittah 
was  improperly  made  use  of  by  the  Court 
upon  the  re-hearing  of  the  case,  the  review 
having  been  granted  for  the  purpoSe  of  see- 
ing whether  that  chittah  ought  net  to  be 
used,  and  the  Court  having  upon  the  review 
directed  thai  the  case  should  be  re- heard. 

It  would  seem  that  both  the  Courts  below 
in  making  use  of  the  chittah  have  now  come 
to  a  finding  upon  the   question   of  factoid 
favor  of  the  plaintiff,  instead  of  the  fortkier 
finding  which  was  adverse  to  him,  and  this 
certainly  shosvs  that  ihe  chittah  did  throw 
very  considerable  light  upon  the  matter   in 
dispute     between     the     parties.     The     first 
Court   says  :  "  There  is  no  doubt  that  the 
"  aforesaid   measurement    had    taken   place 
"before    respectable    men    of    the    village; 
"  moreover   the  said   chittah  has   been   ad- 
"  mitted    by   the   Appellate  Court,   and    the 
"  decision  has  become  final ;  consequently  the 
"said  chittah  must  be  regarded  as  a  valid 
"  document  in  respect  of  the  tit^e  of  Binda- 
"  bun    to    the    disputed    fishery,  •and    the 
"  evidence  of  the  five  witnesses  on  behalf  of 
"the  plaintiff  with  respect  to   the  disputed* 
"arrah  having  been   before   in   Bindabun's 
"  occupancy  must  be  considered  to  be  sufli- 
"cient  evidence  on  that  point,  for  the  said 
"  evidence  is  corroborated  by  Court  papers." 
Now,  that  is  a  very  distinct   finding   upon 
this  matter,  and  the  Appellate  Court   finds 
to  the  same  effect.     The  Judge  there  says 
^hat    having  inspected    the   map   drawn  by 
the  Ameen  and  taken  his  report  into  consi- 
deration,   he  finds  that   "  the  arrah  regard- 
"  ing  which  this  dispute  exists  lies  in   the 
"portion    indicated  by  ihf  chittah  of   Bin- 
"  dabun's  jote,  and  that  there  is  no  fishery 
"  at  the  spot  which  the  appellant  indicates 
"  as   the  site   of  Bindabun's  arrah.     Under 
"  these  circumstances,  and   seeing  that  the 
"  appellant  has  not  proved  by  any  satisfac- 
"tory   evidence    that    he    holds   the  julkur 
"  of    the    tank    near    which    this    arrah    is 
"  situated,  and  as  the  respondent  has  proved 
"  his    possession    by    means    of    witnesses, 
"there  is  no  necessity  to  interfere  with  the 
"  decision    passed    by    the    Moonsiff.*'      It 
might  have   been   more   satisfactory   if  this 
gentleman  had  gone  somewhat  more  fully 
into  this  matter,  and  had  shown  that  he  had 

*  5  W.  R.,  Privy  Council,  p.  47. 
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coDsidered  all  the  evidence  which  was  given 
in  the  case,  but  we  cannot  say  that,  because 
he  has  not  done  that,  his  finding  upon  the 
evidence  is  to  be  set  aside — a  finding  which 
is  in  accordance  wiih  the  finding  of  the  first 
Court,  and  which  does  not  appear  to  involve 
any  error  in  his  proceedings.  There  is  no 
doubt  thjt  the  proposition  for  which  the 
judgment  of  the  Privy  Council  is  cited  is 
one  upon  which  all  the  Courrs  ought  to  act, 
bm  it  is  not  a  question  here  whether  the 
Judge  has  acted  upon  that  or  not,  but  whe- 
ther he  has  fully  shown  in  his  judgment 
that  he  has  done  so.  We  cannot  suppose 
Ihat  he  has  not.  This  chittah  was  un- 
doubtedly of  considerable  importance  to  the 
plaintiff's  case,  and  had  such  weight  with 
both  Courts  that  they  have  now  come  to  the 
conclusion  that  the  decision  ought  to  be  in 
the  plaintiff's  favor. 

The  decree  of  the  Lower  Appellate  Court 
will  be  confirmed  with  costs. 


u 


The  3rd  June  1870. 
,         Present : 

m 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  Chief 
JusUcCj  and  the  Hon'ble  F.  B.  Kemp, 
Judge. 

Error—Eyidence—Special  appeal. 
Case  No.  2190  of  1869. 

Special  Appeal  from    a   decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  isth  June  i86g,  reversing  a  decision^ 
of  the    Moonsiff  of  Sulkeah,    dated   the 
24ih  March  i86g, 

Shoobul  Chunder  KuUeah  (Plaintiff), 

Appellant, 

versus 

Koylash  Chunder  Mai  (Defendant), 
Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Where  a  Subordinate  Judge  held,  from  the  fact  of  one 
J<won  carrying  on  a  business-firni  and  appearing  to  the 
JWW  to  be  the  only  person  carry  in  gr  it  on,  that  there 
«IW  be  no  other  person  in  partnershio  with  him,  he 
Worosidered  to  have  committed  an  error  which 
Wenally  affected  his  decision  on  the  merits,  and  was  a 
|0M  grouDd  for  special  appeal. 

Vol.  XIV. 


The  circumstance  of  a  witness  bein^  a  servant  or  a 
dependant  of  the  plaintiff  does  not  of  itself  disentitle 
him  to  credit. 

Couch,  C  J, — In  this  case,  the  question 
being  whether  the  plaintiff  and  the  defend- 
ant were  partners,  the  Moonsiff  appears, In 
a  well-considered  and  sensible  judgment*  to 
have  come  to  the  conclusion  that  they  were 
partners.  The  case  then  went  before  the 
Subordinate  Judge,  and  he,  in  giving  his 
judgment  upon  this  question,  says:  "It  is 
"  rather  admitted  by  the  plaintiff  himself 
''  that  he  was  known  to  the  outside  public 
"  as  being  the  owner*  of  the  karbar,  and 
"  that,  therefore,  the  creditors  instituted 
'*  suits  against  him,  and  that  he  himself 
**  brought  suits  against  the  debtors  to  the 
"  karbar  and  obtained  decrees,  and  that  he 
"  himself  sold  the  goods  of  the  karbar  and 
"  received  the  price.  Under  these  circum- 
"  stances,  it  can  never  be  held  that  the 
"  karbar  was  jointly  carried  on  by  the 
'^  parties  ;  on  the  contrary,  it  appears  that 
"  the  plaintiff  was  the  exclusive  owner  of 
"  the  firm." 

Now,  we  think  it  is  entirely  wrong  to 
hold  that,  where  one  person  carries  on  a  busi- 
ness-firm, and  appears  to  the  world  to  be 
the  only  person  carrying  it  on,  it  necessa* 
rily  follows  that  there  can  be  no  other  person 
in  partnership  with  him.  This  would  be  to 
hold  that  in  no  case  can  there  be  a  dormant 
partner  in  a  firm,  and  that,  in  fact,  there  can 
be  no  such  parinership  as  that  in  which  one 
of  the  partners  would  manage  the  affairs  of 
the  firm  whilst  the  other  would  simply  pro- 
vide a  share  of  the  capital,  taking  a  share  of 
the  profits.  It  is  very  well  known  that  there 
are  partnerships  where  there  are  dormant 
partners — persons  who  actually  share  in  the 
profits,  although  not  appearing  to  the  world 
to  be  partners — and  such  partnerships  exist 
in  India  perhaps  more  than  in  any  other  coun- 
try. When  the  Subordinate  Judge  says  that, 
under  these  circumstances,  it  can  never  be 
held  that  the  karbar  was  jointly  carried  on 
by  the  parties— on  the  contrary,  it  appears 
that  the  plaifttiff  was  the  exclusive  owner  of 
the  firm — there  is  an  error  in  his  proceed- 
ings which  certainly  would,  and  which  did, 
very  materially  affect  the  decision  of  the 
case  on  the  merits,  and  is  a  good  ground  of 
special  appeal. 

Then  he  goes  on  to  say :  "  On  reference 
**  to  the  evidence,  it  appears  that,  with 
'*  the  exception  of  the  witness  No.  i, 
"  Romanaih,  none  of  the  witnesses  have 
*'  positively    deposed    to    the   fact   of   the 
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"  kardar  being  carried  on  by  the  plaintiff 
"and  defendant  in  the  shares  of  ii  annas 
*'  and  5  annas  respectively.  The  evidence 
''  of  the  said  Romanath  is  not  worthy  of 
*'  credit,  for  he  has  admitted  in  his  deposi- 
"  tion  that  he  was  employed  by  the  plaintiff. 
"  Consequently,  he  being  a  dependant  of  the 
**  plaintift,  it  is  not  surprising  that  he  should 
"  give  evidence  in  his  favor.*'  He  discredits 
that  witness  simply  from  the  circumstance 
of  his  being  what  he  calls  a  dependant  of  the 
plaintiff.  There,  we  think,  he  was  wrong, 
because  in  many  cases  the  plaintiff  could 
only  call  his  servants  or  dependants  to  prove 
the  books  that  were  kept  by  them ;  and  to 
say  that  the  circumstance  of  such  witnesses 
being  servants  or  dependants  of  the  plaintiff 
of  itself  disentitles  them  to  credit  would  be 
a  great  injustice.  The  Subordinate  Judge 
ought  to  have  looked  to  the  circumstances 
ana  facts  offered  for  his  consideration  in 
order  to  ascertain  whether  this  witness 
was  worthy  of  credit  or  not.  This  might 
hot  be  an  error  in  law  such  as  would  afford 
sufficient  ground  for  special  appeal,  but  it  is 
hot  at  all  the  right  way  to  deal  with  the 
evidence  in  the  case. 

.  The  Subordinate  Judge  further  says : 
**  U,  as  alleged  by  the  plaintiff,  the  karbar 
'^wai  joioily  carried  on  by  the  parties,  both 
"of  them,  and  not  the  plaintiff  alone,  would 
^^bave  been  known  to  the  outside  public  as 
"the  owners  of  the  same."  That  is  the 
$anio  mistake  again.  It  is  not  at  all  neces- 
sary that  both  parlies  should  be  known  to 
the. outside  public  as  carrying  on  the  busi- 
nees  in  partnership.  It  may  be  that  one  of 
them  would  be  known  to  the  public  whilst 
the  other  would  not  be  so;  and  from  the 
nature  of  this  case  it  is  very  possible  that 
thikt  would  be  the  state  of  things,  that  the 
defendant  who  was  the  working-man,  if  I 
may  ao  call  him,  the  man  who  understood 
the  mechanical  part  of  the  business,  would 
be  employed  in  that  part  of  it,  and  would 
noty  therefore,  be  known  to  the  public  as  a 
partner,  whilst  the  plaintiff  who  collected  the 
debts,  carried  on  the  suits,  transacted  business 
with  the  public,  and  superintended  the  keep- 
ing of  the  books,  would  be  the  person  known 
to  the  world.  The  way  in  which  the  Sub- 
ordinate Judge  has  dealt  with  this  case 
appears  to  be  entirely  wrong  and  erroneous 
in  point  of  law.  His  decree  must  be  revers- 
ed, and  what  appears  to  be  a  very  good 
decree  of  the  Moonsiff  allowed  to  stand. 

This  appeal  will  be  decreed  with  costs. 


The  3rd  June  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markbjr, 

Judges, 

Section  50,  Act  XX.  of  z866— Regia|ratioa — 

Fraud. 

Case  No.  2222  of  1869. 

■ 

Special  Appeal  from   a  decision  passed    by 

the  Judge  of  Patna^  dated  the  lyth  June 

i86gy  reversing  a  decision   of  the  Sudder 

Moonsiff  of  that  District y  dated  the  i^th 

November  1868. 

Bhikdharee  Singh  (Plaintiff),  Appellani^ 

versus 

Kanhya  Lall  and  others  (Defendants), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondents. 

In  a  suit  for  possession  and  ejectment  founded  U[>on 
a  deed  of  sale,  where  platntifrs  conduct  in  collusion 
with  his  vendor  was  found  to  be  fraudulent,*it  was  held 
that  the  mere  fact  of  the  deed  of  sale  bein^  registered 
gCave  him  no  priority  over  defendant's  deed  of  sale,* 
which  was  of  earlier  date,  thoujrh  unregistered. 

Bayley,  J. — I  am  of  opinion  that  the 
judgment  of  the  Jiidge  is  quite  right,  and 
that  this  appeal  must  be  dismissed  with  costs. 

The  Judge  finds,  firstly,  that  there  was 
no  cause  of  action,  and  then  proceeds  to  the 
main  question  whether  the  special  appellant, 
^y  reason  of  his  having  registered  his  deed 
of  sale  prior  to  the  defendant's  purchase,  is 
entitled  to  a  decree  in  this  suit  for  posses- 
sion and  ejectment. 

There  were  two  defendants  sued,  one  of 
whom  was  the  vendor.  He,  it  appears,  did 
all  that  he  possibly  could  to  put  the  vendee 
in  possession,  and  therefore  the  Judge  give^ 
no  decree  against  him.  The  Judge  also 
refuses  to  give  the  plaintiff  any  decree 
against  the  tenant-defendant,  because  there 
is  no  evidence  that  the  tenant  refused  to 
pay  rent  or  denied  the  plaintiff's  title,  and 
because  the  Judge  holds  as  a  fact  upon  the 
evidence  and  the  conduct  of  the  parties 
that,  although  the  plaintiff's  deed  was  regis- 
tered, while  ihe  defendant's  was  not,  still  the 
whole  transaction  on  the  part  of  the  plaint- 
iff was  of  a  collusive  character  for  the  pur- 
pose of  fraudulently  taking  advantage  of  the 
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provisions  of  Section  50,  Act  XX.  of  1866; 
or,  in  other  words,  that  the  transaction  was 
not  bond  fide,  and  therefore  the  plaintiff's 
deed  of  sale,  though  it  was  registered, 
ought  not  to  have  priority.  Such  was  the 
object  of  the  law  in  Act  XIX.  of  1843  and 
is  that  of  Act  XX.  of  1866,  and  it  would 
be  utterl)^  subversive  of  justice  if  fraudulent 
acts  like  these  be  permitted  to  override  a 
genuine  and  a  bond-fide  transaction.  In 
addition,  1  would  remark  that  the  defendant 
was  in  possession  as  a  tenant,  and  it  is  not 
shown  that  he  was  a  tenant-at-will. 

I  would  dismiss  this  special  appeal  with 
cofts. 

Markby,  J, — I  also  agree  in  dismissing 
this  appeal.  The  really  important  point 
for  us  to  decide  is  whether  the  second  de- 
fendant can  maintain  his  title  under  his 
purchase  of  the  2nd  January  1868,  which 
was  prior  to  the  plaintiff's  purchase  of  the 
8th  March  1868.  The  contention  is  that, 
because  the  plaintiff's  purchase  was  regis- 
tered, therefore  the  defendant's  purchase 
most  go  for  nothing.  We  find  that  the  de- 
fendant is  in  actual  possession  of  the  lands, 
and  the  Court  finds  most  distinctly  that  the 
'  tide  on  tirhfch  the  plaintiff  seeks  to  turn 
L  him  out,  although  it  was  registered,  was, 
as  I  read  the  judgment,'  the  result  of  a  fraud 
contrived  by  the  plaintiff  and  his  vendor 
conjointly,  and  therefore,  whether  it  was 
registered  or  not,  it  was  absolutely  useless 
as  against  the  defendant. 


The  3rd  June  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7..  Chief 
Justice,  and  the  Hon'ble  F.   B.   Kemp, 
Judge. 

Sectioa  240,  Act  VIII.,  1859— Attachment— 

AUenation. 

•  Case  No.  2994  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulpore,  dated  the  i^th  Sep- 
tember iS6g,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District ^  dated 
the  i^h  May  i866. 

Ram  Cham  Lall  and  another  (Plaintiffs), 

Appellants  J 

versus 

Jhubboo  Sahoo  and  others  (Defendants), 

Respondents, 


Mr.  C.  Gregory  for  Appellants. 
Baboo  Mohinee  Mohun  Roy  for  Respondents. 

An  alienation  which  is  null  and  void  because  mad  < 
whilst  an  attachment  was  subsistingf,  cannot  be  valid 
ated  by  the  removal  of  the  attachment.  * 

Couch,  C.  J. — In  this  case,  the  mortgage 
to  the  plaintiff  was  made  on  the  3rd  of 
January  1863,  while  the  attachment  was 
subsisting.  It  is  not  necessary,  we  think, 
to  give  any  opinion  as  to  whether  the  strik- 
ing off  of  the  execution- case  in  the  man- 
ner which  appears  in  th«  proceedings  operat- 
ed as  a  removal  of  the  attachment  or  not. 
If  it  were  necessary  for  us  to  determine 
that,  we  are  strongly  inclined  to  think  that 
we  should  hold  that  it  did  not,  but  we  ab- 
stain from  giving  any  opinion  upon  that 
point.  Then  this  mortgage  being  made 
whilst  the  attachment  was  subsisting,  Sec- 
tion 240  of  Act  VIII.  of  1859  says  that  any 
alienation  of  the  property  attached,  whether 
.by  sale,  gift,  or  otherwise,  during. the  con- 
tinuance of  the  attachment,  shall  be  null,  and 
void.  We  think  upon  these  words  it  Is 
clear  that  the  removal  of  the  attachment 
would  not  operate  so  as  to  render  an  aliena- 
tion made  whilst  the  attachment  was  sob8iat«> 
ing  a  valid  one.  It  could  not  have  suCh  a 
retrospective  effect.  The  alienation  is  said 
in  Section  240  to  be  null  and  void;  and  if 
it  is  null  and  void,  it  cannot  be  validated 
by  the  removal  of  the  attachment. 

With  regard  to  the  argument  derived  from 
Section  345,  if  the  decision  of  this  Court 
in  the  case  of  Anund  Lall  Dass  versus 
Radha  Mohun  Shaw  and  others  (Weekly 
Reporter,  Volume  XL),  which  has  been  ap- 
pealed against  to  the  Privy  Council,  stands. 
Section  245  cannot  apply,  because,  if  the 
alienation  is  only  null  and  void  as  against 
the  attaching  creditor,  and  he  withdraws 
the  attachment  under  Section  245  on  the 
decree  having  been  satisfied,  there  can  be 
nobody  to  impeach  the  alienation.  But  if 
it  should  be  held  that  the  opinion  of  Mr. 
Justice  Markby  is  the  correct  one,  and  that 
the  alienation  is  null  and  void  against  every 
body,  there  may  possibly  be  some  founda- 
tion for  the  argument  based  on  Section  245. 
We  are  inclined  to  think  that  the  circum- 
stance that  it  would  so  operate  (if  Mr. 
Justice  Markby 's  construction  is  correct) 
is  an  argument  against  its  being  so,  and  that 
the  construction  put  upon  that  Section  by 
the  majority  of  the  Court  is  the  correct  one. 

The  decree  of  the  Lower  Court  must  be 
affirmed  with  costs. 
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The  6ih  June  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7..  Chief 
*Juslice,  and  the   Hon'ble  F.  B.  Kemp, 
Judge, 

Alteration  of  decree. 

Case  No.  55  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Suhordinate^Judge  of  Bhaugulpore, 
dated  the  27 ih  November  i86g, 

Mr.  P.  T.  Onraet  (Judgment-debtor), 
Appellanl, 

versus 

Sunkur  Datt  Singh  and  others  (Decree- 
holders),  Respondents, 

Mr.  R.  E.  Twidale  for  Appellant. 

Bdboos  Chunder  Madkuh  Ghose  and  Lukhee 
Churn  Bose  for  Respondents. 

After  a  decree  has  come  up  in  appeal  and  been  con- 
firmed by  the  Hig-h  Court,  a  Lower  Court  has  no  power  to 
make  any  alteration  in  it  even  to  correct  a  clerical 
error. 

Couchy  C.  y,—lK  this  case,  the  decree  of 
the  Lower  Court  was  modified  by  this  Court 
on  a  regular  appeal,  and  the  decree  so  modi- 
fied has  become  the  decree  of  the  High  Court. 
The  alteration  which  has  been  made  in  it  by 
the  Lower  Court  is  not  an  alteration  to  correct 
a  clerical  error,  but  is  a  material  alteration 
in  the  decree  by  awarding  interest  on  the 
amount  of  wassilat  awarded.  After  the  de- 
cree has  come  up  on  appeal  and  been  confirm- 
ed by  this  Court,  the  Lower  Court  has  no 
power  to  make  any  alteration  in  it  even  to 
correct  a  clerical  error.  The  proper  course 
would  be  to  apply  to  the  High  Court  whose 
decree  it  has  become ;  but  we  cannot  consider 
this  alteration  as  the  correction  of  a  mere 
clerical  error ;  far  from  being  so — it  is  a  very 
important  alteration  in  the  decree.  I  held 
(and  I  continue  of  that  opinion)  in  the  case 
of  Bhdnus  Shankar  Gopdlram  versus  Roghoo- 
nathram  Mangalram,  reported  in  Volume  II., 
Bombay  High  Court  Reports,  page  106,  that 
after  a  decree  is  confirmed  by  the  High 
Court  on  appeal,  the  subordinate  Court  has 
not  the  power  of  making  any  alteration  what- 
ever in  it.  We  must  reverse  the  order  with 
costs. 

Kemp^  y, — I  concur. 


The  6th  June  1870. 

Present: 

The  Hon*ble  H.  V.  Bayley,  Judge. 

Review — Grounds  of  applicatioii. 

Case  No.  63  of  1870. 

Application  for  review  of  judgment  passed  by 
the  Hon'ble  Justices  H,  V.  Bayley  and  A. 
G.  Macphersony  on  the  12th  February  iSyo^ 
in  Special  Appeal  No.  2jgg  of  1869. 

Seetanath  Ghose  and  another  (two  of  the 
Defendants),  Petitioners,  * 

versus 

Shama  Soonduree  Dossia  (Plaintiff), 
Opposite  Party. 

Mr.  G.  C.  Sconce  for  Petitioners. 

Baboo  Debendro  Chunder  Ghose  for 
Opposite  Party. 

In  apply infir  for  a  review,  it  is  not  sufficient  for  the  ap- 
plicant to  make  an  affidavit  that  he  was  not  aware  of 
the  existence  of  a  document  filed  by  the  other  party i 
the  law  re<juires  that  he  also  showed  dbe  diligence  and 
made  inquiries  to  ascertain  its  existence,  and  k>und  that 
it  was  not  available. 

Bayley^  J. — I  reject  this  application  for 
review  with  costs. 

The  first  ground  urged  is  that  there  is 
an  atfidavit  before  this  Court  to  the  effect 
that  the  defendant  was  not  aware  of  the 
existence  of  two  documents  filed  in  this 
review,  viz.y  a  petition  of  the  Commis- 
sioner of  the  Soondurbuns,  dated  the 
1 6th  Srabun  1265,  and  a  proceeding  of 
that  Court,  dated  the  25th  October  1858, 
which  would  show  that  the  chitia  of  1242, 
relied  upon  by  the  Court  below,  was  not  a 
genuine  instrument.  This  proceeding,  which 
was  admittedly  between  parties  other  than 
the  plaintiff  and  the  defendant  in  this  case, 
was  a  decision  of  the  Commissioner  of  the 
Soondurbuns  in  regard  to  (he  Soondurbun 
and  Jessore  estates;  and  although  the  affi- 
davit is  that  the  defendant,  applicant  for 
review,  was  not  aware  of  its  existence  be- 
fore, I  do  not  think  that  that  is  a  sufllicient 
excuse;  for  what  the  law  requires  is  not  that 
the  party  was  not  aware  of  a  document,  but 
that  he  also  showed  due  diligence  and  made 
enquiries  to  ascertain  its  existence,  and  found 
that  it  was  not  available.  It  is  difficult  to 
believe  that  by  a  proper  search  into  such 
well-known    papers    as    the     measurement 
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^papers  in  the  office  of  the  Commissioner  of 
the  Soondurbans,  which  would  naturally  be 
the  papers  to  be  looked  for  in  a  boundary- 
dispme  like  this,  the  party  could  not  find 
the  chitta  out  before  this  last  stage  of  re- 
view. 

It  is  then  urged  that  a  certain  petition 
by  ReazQpddeen  was  binding  as  an  ad- 
mission against  the  parties  representing 
Reazooddeen ;  but  no  such  ground  was  taken 
in  the  petition  of  special  appeai,  and  we 
can,  therefore,  har.lly  be  said  to  be  wrong 
in  law  in  not  deciding  on  a  point  which  was 
not  put  before  us  at  all  to  decide,  and  on 
wbith  we  are  now  called  to  admit  a  review. 

Lastly,  we  are  referred  to  two  points  ori- 
ginally taken  in  the  petition  of  special  ap- 
peal, vi«.t  that  the  evidence  of  certain  wit- 
nesses had  been  wrongly  rejected,  and  the 
vhole  evidence  had  not  been  duly  consi- 
dered by  the  Lower  Appellate  Cou't.  On 
these  points,  however,  it  is  unnecessary  to  say 
anything  more  than  that  they  are  completely 
covered  and  answered  by  our  judgment  in 
special  appeal. 

The  application  is  accordingly  rejected 
with  costs. 


u 


The  6th  June  1870. 
Present  : 


The  Hon*ble  H.  V.  Bayley  and  W,  Markby, 

Judges, 

Noo-appearance— Sections  ^  and  151,  Act  X., 
xSss^Rcview— Jurisdiction.  ^ 

Case  No,  26  of  1870  under  Act  X.  of  1839. 

Special  Appeal  from  a  decision  passed  by 
the  Jud^e  of  Shahabady  dated  thi  i6th 
September  iS6^,  affirming  a  decision  of 
the  Assistant  Collector  of  Buxar,  dated 
the  26ih  May  i86g, 

Radba  Pershad  Singh  (PlaintiflF), 
Appellant, 

versus 

Sansar  Roy  (Defendant),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

A  defendant  who  has  appeared  on  one  or  more  oc- 
•«—  and  confeeatcd  the  suit  up  to  a  certain  pointy  is 


not  a  defendant  who  has  not  appeared  in  the  sense  of 
Section  5S,  Act  X  of  1S59,  because  at  some  subsequent 
sta^e  of  the  proceedings  he  was  not  present  when  the 
suit  was  heard. 

The  proper  construction  of  the  word  "  revision  "  in 
Section  151  is  not  review,  but  such  revision  as  the  Board 
of  Revenue  and  Commissioners  as  superior  officers  ell- 
ercise  over  the  proceedings  of  the  Collectors  and  Deputy 
Collectors,  or  the  Hijfh  Court  over  the  Lower  Courts 
under  Sections  404  and  405,  Criminal  Procedure  Code. 

Held  that,  independently  of  Act'X.,  there  may  be 
cases  in  which  a  Collector  has  power  to  admit  a  party 
to  come  in  and  be  heard  when  a  proceeding^  has  taken 
place  in  his  absence;  and  that  every  presumption 
should  be  mide  in  such  cases  in  favor  of  his  having 
jurisdiction,  especially  where  the  party  would  have  been 
without  a  remedy  if  the  reviei^  had  not  been  admitted. 

Markby y  J. — I  do  not  think  that  we  need 
call  upon  the  respondent  in  this  case. 

The  facts  necessary  to  state  are  these: — 

On  the  13th  November  1867,  the  Assistant 
Coilector,  in  a  suit  for  enhancement  of  rent, 
held  that  the  tenure  was  not  liable  to  en- 
hancement. 

The  landlord  appealed  against  the  deci- 
sion, and  on  the  17th  February  1868  the 
decision  was  reversed  by  the  Judge  who  re- 
manded the  case  to  the  Assistant  Collector 
to  enquire  into  the  rates. 

On  the  1 8th  May  1868,  the  Assistant  Col- 
lector gave  a  decision  for  the  plaintiff  that 
the  rates  claimed  were  such  as  he  was  en- 
titled to  demand.  On  that  occasion  the  de- 
fendant did  not  appear,  but  he  appealed  to 
the  Judge  who,  on  the  31st  August  1868, 
refused  to  hear  the  appeal  on  the  ground 
that  the  case  must  be  governed  by  Section 
58,  Act  X.  of  1859,  which  provides  that  "  no 
''  appeal  shall  lie  from  a  judgment  passed 
**  ex  parte  against  a  defend  ant  who  has  not  ap- 
'*  peared,  or  from  a  judgment  againsta  plaintiff 
*•  by  default  for  non-appearance,"  but  he  in- 
formed the  appellant  that  his  proper  course 
was  to  apply  for  review  to  the  Assistant  Col- 
lector under  that  Section.  On  the  19th 
February  1869,  the  suit  was  re-opened  by  the 
Assistant  Collector,  and  on  the  2  ist  May  1869 
he  gave  a  decree  to  the  plaintiff  at  the  rates 
admitted  by  the  defendant,  thinking  that  the 
plaintiff  faded  to  prove  the  rates  at  which 
he  claimed.  He  says  that  the  point  which 
the  plaintiff  wished  to  prove  was  that  the 
rent  paid  for  the  lands  was  below  the  pre- 
vailing rate  payable  by  the  same  class  of 
ryots  for  land  of  a  similar  description  and 
with  similar  advantages  in  the  places  ad* 
jacent,  and  he  thinks  that  the  plaintiff's 
proofs  did  not  establish  this.  The  plaintiff 
then  went  up  to  the  Judge  in  appeal  on  the 
lotb  December  1869,  and  the  first  objection 
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that  he  took  was  that  the  first  Court  had 
acted  contrary  to  the  provisions  of  Section 
58  in  reviving  the  suit,  and  also  that  the 
rates  claimed  by  the  plaintiff  ought,  on  the 
evidence^  to  have  been  allowed.  • 

The  Lower  Appellate  Court  declined  to  go 
into  the  first  objection  on  the  ground  that 
it  was  not  cognizable  in  appeal,  and,  on  the 
second  objection,  held  that  the  plaintifE  was 
bound,  under  Section  17,  to  prove  that  the 
increased  rate  of  rent  demandeJ  was  fair  and 
equitable.  On  this  latter  point,  he  thought 
that  the  decision  of  the  first  Court  was  right, 
and  affirmed  it  accordingly. 

It   is    contended    before    us    in    the   first 
place  that  the  Judge  ought  to  have  enter- 
tained the  first  objection  taken  before  him 
in  appeal,  and  it  is  also  contended  that  the 
objection  was,  in  fact,  good  in  law.     Now,  we 
think  that  the  appellant  before  us  is  so  far 
right  as  that  the  words  of  Section  58  do  not 
apply  to  such  a  case  as  this.     The  very  same 
question  came  before  another  Division  Bench 
of  this  Court  upon  Section  119,  Act  VI 11.  of 
1859,  the  first  paragraph  of  which  is  precisely 
similar  to   that   of   Section   58,  and  it  was 
then  held,  as  we  now  propose  to  hold,  that  a 
defendant  who  has  appeared  on  one  or  more 
occasions,  and  contested  the  suit  up  to  a  cer- 
tain point,  is  not  a  defendant  who  has  not 
appeared  in  the  sense  of  Section  58,  merely 
because  on  some  subsequent  stage  of  the  pro- 
ceedings he  was  not  present  when  the  suit 
was  heard.     In  this  case,  the  defendant  had 
appeared  at  the  original  hearing,  had  gone 
up  to  the  Court  on  appeal,  and  it  was  only 
when  the  case  came  back  on  remand  that 
he  failed  to  appear,  but  he  had  appeared  in 
the    earlier    stages    of    the   litigation.     No 
doubt,  therefore,  the  Judge  was  wrong  when 
he  declined  to  proceed  further  in  appeal  on 
this  point. 

It  is  too  late,  however,  now  to  rectify 
this  error,  and  the  defendant,  having  lost 
the  appeal  to  which  he  was  entitled,  ought 
not  to  be  shut  out  unless  upon  the  clearest 
grounds. 

It  is  contended  that  the  action  of  the  As- 
sistant Collector  in  re-opening  the  suit  was 
altogether  without  jurisdiction.  Now,  on 
the  point  of  jurisdiction — we  should  always 
require  to  be  clearly  satisfied  before  setting 
aside  the  decision  of  the  Lower  Courts 
on  ihat  ground  that  there  was  a  clear  want 
of  jurisdiction;  and  we  should  require  it 
especially  in  a  case  of  this  kind  where  the 


necessity  for  taking  that  course  arose  out 
of  the  objection  of  the  very  party  who  now 
seeks  to  contest  the  jurisdiction.  Hai  not 
the  plaintiff  objected  to  the  Judge  hearing- 
the  appeal  of  the  31st  August  1868,  the  de- 
fendant would  then  have  been  heard  in  his 
appeal,  and  the  whole  matter  would  have 
been  finally  decided. 

Now,  we  have  not  before  us  the  reasons 
which  in  iuced  the  Assistant  Collector  to 
admit  this  case  to  a  re-hearing,  but  it  is 
argued  that,  under  no  circumstances  can  a 
Collector  review  his  decision.  It  is  said 
that  that  is  so,  firstly,  because  in  Secjion 
151,  Act  X.  of  1859,  it  is  laid  down,  In  the 
concluding  words,  that  "no  judgment  of  a 
"  Collector  or  Deputy  Collector  in  any  suit, 
*'and  no  order  of  a  Collector  or  Deputy 
'*  Collector  passed  in  any  suit  and  relating 
"to  the  trial  thereof,  or  after  decree  and 
"relating  to  the  execution  thereof,  shall  be 
"open  to  revision  or  appeal,  otherwise  than 
"as  expressly  provided  in  this  Act."  We 
think  that  the  proper  construction  of  the 
word  "revision"  is  not  review,  but  such 
revision  as  the  Board  of  Revenue  and  Com- 
missioners as  superior  officers  exercise  over 
the  proceedings  of  the  Collectors*  and  De- 
puty Collectors,  or  this  Court  over  the  pro- 
ceedings of  the  Lower  Courts  in  crimina^ 
trials  under  Sections  404  and  405  of  the 
Criminal  Procedure  Code. 


It  is  also  said  that  the  power  of  a  Collector 
to  admit  a  review  is  further  Umited  by  Section 
154,  but  that  Section  only  applies  to  cases  in 
which  the  judgment  of  the  Collector  is  final, 
,and,  as  has  been  already  shown,  the  judgment 
was  not  so  in  this  case.  We  think,  how- 
ever, that  independently  of  any  provisions 
contained  in  Act  X.,  there  may  be  cases  in 
which  a  Court  has  power  to  admit  a  party 
to  come  in  and  be  heard  Vhen  a  proceeding 
has  taken  place  in  his  absence.  We  admit 
that  these  cases  must  be  exceedingly  rare, 
but  we  do  not  think  that  we  ought  to  hold 
as  a  matter  of  law  that  he  acted  entirely 
without  jurisdiction.  We  think  that  every 
presumption  which  we  ought  to  make  ought 
to  be  in  the  other  way,  especially  in  a  case 
where,  if  the  review  had  not  been  admitted, 
the  party  would  have  been  entirely  without 
a  remedv. 

The  only  other  question  is  whether  the 
appeil  is  rightly  disposed  of  by  the  Judge 
on  the  merits.  What  we  understand  the 
Judge  to  mean  when  he  says  that  "the 
"party   seeking   to   enhance   muH   adduce 
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"most  ample  and  convictive  proof  that  the 
"  increased  rate  of  rent  demanded  is  fair 
''and  tquitahU^*  is  that  he  means  to  say 
thai  they  are  fair  and  equitable  when  tried 
by  the  test  of  the  rules  for  enhancement 
laid  doMsn  in  Section  17,  because  he  had, 
imniediately  prior  to  using  those  words,  re- 
ferred to  Section  17,  and  he  immediately 
afterwards  goes  on  to  affirm  the  judgment 
of  the  first  Court  which  had  proceeded,  in 
his  judgment,  entirely  upon  that  Section. 
We  do  not  think,  when  the  Judge  used 
those  words  and  referred  to  the  Section, 
he  intended  to  set  up  any  standard  of  fair- 
ness and  equity  except  that  laid  down  under 
Section  17.  We  think,  therefore,  that  this 
ground  also  fails,  and  the  result  is  that  this 
special  appeal  is  dismissed  with  costs. 


The  6ih  June  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Usufgictaary  mortgage— Possession. 

Case  No.  70  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  the  30th  Sep- 
tember iS6^,  modifyinii  a  decision  0/  the 
Sadder  Moonsiff  of  Chuprahy  dated  the 
J I  si  December  1868, 

Shaikh  Fye^ooUah  and  another  (Defendants), 

Appellants, 

versus 

Syud  Kazim  Hossein  and  another  (Plaintiffs), 

Respondents, 

*  Baboo  Debendro  Narain  Bose  for 
Appellants. 

Saboo  Kalee  Kishen  Sein  for  Respondents. 

A  pairty,  who,  by  paying*  off  a  mortgage-del^t,  becomes 
an  usufructuarv  mortgagee  in  place  of  the  original  zur- 
i-pesh^eedar,  does  not  need  to  sue  for  the  amount  due, 
but  is  entitled  to  remain  in  possession  until  the  whole 
debt  has  been  discharged  by  the  usufruct. 

Markby,  J, — This  is  rather  a  complicated 
case,  but  we  do  not  think  it  necessary  to 
staite  the  facts  at  very  great  length. 

The  suit  was  for  possession  of  i .  ^  pie  of 
MoQzah  Kureem  Chuck  and  3^  cottahs  in 
Mouzah  Danawana.  We  may  get  rid  of 
A«  jl  cottahs  at  once,  for  it  is  admftted 


that  no  question  arises  in  this  appeal  as  re- 
gards those  lands. 

The   \\\  pie  may   then  be  divided  into 
two  parts,  viz.y  8  pie  which  is  said  to  have 
come  into  the  family  of  Bibun  and  3^  pie 
which  is  said  to  be  a  share  in  the  two  annas 
which  belong  to  Hessamoodeen.     As  to  the  8 
pie  which  came  to  the  family  of  Bibun,  it 
is  found  now  beyond  question  by  the  Lower 
Courts  that  the  share  of  Hossein  AH  and 
the  share  of  Enayet  Ali  have  been  c\:nveyed 
by  valid  instrument  to^the  defendant,  and 
to  that  extent  she  has  been  successful.     The 
only  question  before  us  rises  as  to  the  share 
of  Ketait  Ali,  which  descended  to  Nuzur  Ali. 
That  share,  whatever  it  was,  went  to  Kaneez 
Fatima,  the  plaintiff's  vendor,  and  the  Lower 
Appellate  Court  has  given  him  a  decree  for 
it.     The  objection  raised  in  special  appeal 
is  that  the  Lower  Appellate  Court  has  not  dis- 
posed of  the  finding  of  the  first  Court,  that 
whatever  may  have  been  the  title  of  Kaneez 
Faiima,  she  never  obtained  possession,  and 
therefore  the  claim  of  the  plaintiff  who  dep- 
rives through  her  is  barred  by  limitation. 

The  first  Court  did,  in  fact,  find  generally 
that  Kaneez  Fatima  never  obtained  pos- 
session of  any  share  at  all  in  this  property. 
The  Lower  Appellate  Court,  when  it  reversed 
that  finding,  no  doubt,  had  just  been  speak- 
ing, not  of  ihe  share  which  came  from  Kefait 
Ali  to  Kaneez  Fatima,  but  of  the  share 
which  came  from  Mussamut  Bibun  to  Kaneez 
Faiima;  but  seeing  that  that  Court  has  re- 
versed  the  judgment  of  the  first  Court  on 
this  point,  we  think  that  the  proper  infer- 
f  ence  is  that  it  intended  to  find  that  which 
is  far  the  more  probable  thing  in  point  of 
fact — that  Kaneez  Fatima  did  get  into  pos- 
session, not  only  of  what  came  from  Mussa- 
mut Bibun,  but  of  all  that  which  her  father 
Nuzur  Ali  was  entitled  to — that  is  to  say, 
what  he  obtained  from  both  Kefait  Ali  and 
Mussamut  Bibun.  This  disposes  of  the  first 
point. 

Then  the  other  point  taken  is  as  to  the 
34  pie  share  which  came  to  Kaneez  Fatima 
through  Hessamoodeen.  As  to  this,  the 
first  attempt  of  the  defendant  was  to  set 
up  a  title  to  it  under  a  will  of  Hessam's 
daughter  Ameerun.  That  attempt,  however, 
altogether  failed,  and  that  failing,  he  fell  back 
upon  a  zur-i-peshgee  lease  originally  executed 
by  Hessamoodeen,  to  which  he  said  he  had  a 
title  by  paying  off  the  debt,  and  being  from  25 
years  ago  ever  since  in  possession.  Both 
the  Courts  below  have  found  that,  in  fact. 
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this  was  so,  and  that  the  defendant  had  be- 
come the  mortgagee  of  this  properly  in  the 
place  of  the  original  zur-i-peshgeedar;  but 
the  Lower  Appellate  Court,  finding  this,  does 
i^ot  dispose  of  the  plaintiff's  suit  as  to  this 
3 J  pie  share,  but  says:  "If  the  proportional  | 
"  amount  of  the  mortgage- money  of  FyezooU  | 
**  lah  in  respect  of  the  share  of  Mussamut  • 
"  Ameerun,  moiherof  the  vendor,  had  not  been  j 
*'  satisfied  by  the  proceeds  of  the  mortgaged 
*'  property,  then  he  (defendant)  is  at  liberty  to 
"recover  the  same  by  instituting  a  suit."  It 
seems  to  us  that  this  js  just  reversing  the  posi- 
tion of  the  parties.  On  the  facts  found  by  the 
Lower  Appellate  Court,  the  defendant  is  in 
possession  as  zur-i-peshgeedar,  and  he  has 
a  right  to  remain  in  possession  until  the 
plaintiff  can  show  that  the  whole  debt  has 
been  discharged  by  the  usufruct.  But  the 
plaintiff  in  this  suit  made  no  such  allegation, 
and  no  enquiry  was  held  on  this  point.  He 
failed  to  prove  his  title  to  possession,  and 
until  he  can  prove  these,  he  cannot  recover 
possession  against  the  zur-i-peshgeedar,  but 
can,  if  he  thinks  proper,  institute  legal  pro- 
ceedings in  Court  for  that  purpose. 

As  the  facts  have  been  enquired  into  and 
fotmd  in  this  case,  the  defendant  has  a  right  to 
retain  possession  against  the  plaintiff  of  the 
3 J  pie  share.  The  result  of  our  judg- 
ment, therefore,  is  that  the  decision  of  the 
Lower  Appellate  Court,  so  far  as  it  holds 
the  plaintiff  entitled  to  the  3^  pie  share  de- 
rived from  Hossein  Ali,  is  reversed,  and  the 
plaintiff*s  suit,  as  regards  that  share  dismiss- 
ed, and  in  all  other  respects  the  judgment  of 
the  Lower  Appellate  Court  is  held  good,  and 
should  stand.  Each  party  should  bear  his* 
own  costs  in  this  appeal. 


The  6th  June  1870. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  W.  Markby, 

Judges, 

Sale  for  arrears  of  rent— Absence  of  share- 
holder's name. 

Case  No.  11  of  1870. 

Special  Appeal  from  a    decision  passed  by 
the     Subordinate     Jud^e    of    ^hahabad,  1 
dated  the  2jrd  December  i86g,  reversing 
a    decision    of  the    Moonsiff   of  Arrah, 
dated  the  ajth  February  iS6p, 


Doorbijoy  Mahtoon  (PlaintifiF),  Appellant, 

versus 

Prithee  Narain  Singh  (principal  Defendant), 

/Respondent. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Baboo  Prosunno  Coo  mar  Roy  for 
Respondent. 

Where  a  tenure  is  duly  sold  for  arrears  of  rent  un- 
der Act  X.  of  1859  and  Act  VIII.  (B.  C.)  of  1865,  the 
absence  of  a  shareholder's  name  from  the  proceedings 
does  not,  as  a  matter  of  law,  invalidate  the  sale  as 
ag^ainst  him. 

Markby,  J, — There  are  five  grounds  of 
appeal  taken  in  this  case,  but  as  they  stand, 
they  none  of  them,  except  the  first,  raise 
any  intelligible  point  of  law,  and  we  have 
not  been  informed  in  the  course  of  the  argu- 
ment what  the  points  are  which  are  intend- 
ed to  be  raised  by  them.  As  to  the  first 
ground,  however,  there  does  seem  to  arise 
this  question,  that  whereas  the  name  of  the 
plaintiff  does  not  appear  in  the  decree  which 
the  zemindar  obtained  for  re^it,  his  share 
in  the  property  has  nevertheless  be*en  sold. 

It  is,  however,  established  by  the  decision 
of  the  first  Court,  and  that  finding  is  not 
displaced  by  the  second  Court,  that  the 
plaintiff  is  a  shareholder,  and  the  Judge 
says  that  both  parties  admitted  that  the  land 
in  dispute  was  duly  sold  for  arrears  of  rent 
under  the  provisions  of  Act  X.  of  1859  and 
Act  VIII.  of  1865  (B.  C),  and  from  this  he 
infers  that,  whether  the  plaintiff's  name 
appeared  in  those  proceedings  or  not,  the 
sale  of  the  tenure  was  good  against  him. 
There  is  no  reason  shown  to  us  why  this 
conclusion  of  the  Lower. Appellate  Court  is 
not  right.  It  does  not  follow  as  a  matter 
of  law  that  because  the  plaintiff's  name 
did  not  appear  in  the  proceeding,  therefore 
the  sale  of  the  tenure  is  invalid.  It  may 
be  that  his  name  was  not  registered  in  the 
zemindar's  sherisiah  as  a  shareholder,  and 
that,  therefore,  the  zemindar  was  not  bound 
to  recognize  him  as  his  tenant ;  or  it  may  be 
that  there  was  an  engagement  made  between 
the  zemindar  and  the  other  shareholders 
with  his  consent.  Be  that  as  it  may  be,  it 
is  sufficient  here  to  say  that  the  inference 
which  the  Lower  Appellate  Court  has  drawn 
is  not  shown  to  be  wrong. 

The  special  appeal  is  dismissed  with  costs. 
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The  7th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Joint  Hindoo  family — Suit  by  member— Sepa- 
ration. 

Case  Xo.  11  of  1870. 

Regular  Appeal  from  a  decision  passed 
by  the  Officiating  Judge  of  Moorsheda- 
bad,  dated  the  ^Ih  October  t86g, 

Mopktakeshee  Debee  (Defendant),  Appellant^ 

versus 

Oomabatty  (Plaintiff),  Respondent. 

Baboos  Romcsh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Appellant. 

Baboo  ^reenath  Doss  for  Respondent. 

In  a  suit  by  the  mother  and  guardian  of  one  of  two 
nephews  to  set  aside  a  hibbanamah  under  which  de- 
fendant, who  was  the  wife  of  their  uncle,  claimed  to 
hold  se|>arate1y  one-third  o.f  the  property  in  dispute, 
h  having;  been  objected  that  the  property  being',  accord- 
ing to  plaintiff's  allegation,  joint  and  undivided,  the  suit 
should  hav^  bt«n  on  the  part  of  all  the  co-sharers  in- 
tensted,  pl^ntiff  was  permitted  in  appeal  to  have  her- 
self placed  on  the  record  as  plaintiff  m  her  double  capa- 
*city  of  guardian  of  both  the  infants. 

llie  principle  contained  in  the  judgment  of  the  Privy 
Council  in  the  case  of  Appoovier  versus  Rama  Subha 
Aiyao,  namely,  that  there  might  be  among  the  members 
of  an  undivided  Hindoo  family  an  operative  division 
of  title  without  a  corresponding  division  of  the  sub- 
ject-matter to  which  that  title  relates,  was  held  not  to 
apply  in  a  case  where  there  was  no  deed  or  agree- 
ment between  the  parties  contemplating  the  subject  of 
separation,  but  only  vague  expressions  and  statements 
contained  in  petitions  not  directed  to  that  particular 
subject. 

Jacksout  J, — The  facts  out  of  which  the 
present  suit  has  arisen  are  fully  stated  by 
the  Zillah  Judge  before  whom  it  was  tried. 
It  seems,  therefor^,  unnecessary  to  re-siate 
those  iacts  at  any  great  length. 

The  gist  of  the  matter  is  this,  that  the 
property  to  which  the  suit  relates,  whether 
divided  or  undivided,  is  the  property  of  three 
persons,  of  whom,  unless  the  hibbanamah  in 
dispute  be  a  valid  document,  Kasheenath 
Roy  is  one,  and  his  two  nephews,  sons  of 
his  deceased  brothers,  namely,  Grish  Narain 
Roy  and  Mohendro  Narain  Roy,  are  the 
other  two. 

The  suit  was  brought  by  Ooniabutty,  the 
mother  and  guardian  of  Mohendro  Narain, 
for  the  sake  of  setting  aside  the  hibbah 
under  which  the  defendant  Mooktakeshee^ 
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who  is  Kasheenath's  wife,  claimed  to  hold 
separately  one-third  of  the  property  in 
dispute.  One  of  the  objections  taken  by 
the  defendant,  which  was  unsuccessful  before 
the  Judge,  but  which  was  again  urged  befqfe 
us  in  appeal,  was  that  the  property  being, 
according  to  the  plaintiff's  allegation,  joint 
and  undivided,  she  was  not  competent  to 
maintain  this  suit  in  her  capacity  as  guard- 
ian of  one  of  the  co-sharers,  but  the  suit 
should  have  been  on  the  part  of  all  the 
co-sharers  interested.  After  the  argument 
had  proceeded  some  length,  we  intimated 
our  opinion  that  the  plaintiff,  who,  as  it 
appears,  is  the  guardian  of  Grish  Narain 
as  well  as  of  Mohendro  Narain,  should  have 
herself  placed  on  the  record  as  plaintiff  in 
her  double  capacity  of  guardian  of  both 
the  infants.  This  has  accordingly  been 
done,  and  the  requisite  amount  of  stamp- 
duty  has  been  paid,  so  that  the  suit  now 
represents  the  interests  of  the  co- sharers 
excepting  Kasheenath,  whose  share  is  now 
in  question. 

I  may  say  that  the  only  question  we  have 
had  to  consider  on  this  appeal  is  whether 
the  property  to  one- third  of  which  the 
hibbah  relates  has  been  and  is  divided  as  to 
interest,  or  whether  this  Hindoo  family 
continues  to  be  a  joint  undivided  Hindoo 
family  in  estate. 

We  have  been  very  much  pressed  with  a 
definition  of  an  undivided  Hindoo  family  in 
Hindoo  Law,  contained  in  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  in 
the  case  of  Appoovier  versus  Rama  Subha 
Aiyan  in  1 1  Moore*s  Indian  Appeals,*  where 
the  judgment  commences  at  page  88.  The 
passage  on  which  the  appellant  relies  is  this : 
"  According  to  the  true  notion  of  an  undivid- 
''ed  family  in  Hindoo  Law,  no  individual 
''  member  of  that  family,  whilst  it  remains 
*' undivided,  can  predicate  of  the  joint  and 
''  undivided  properly,  that  he,  that  particular 
'*  member,  has  a  certain  definite  share.  No 
"individual  member  of  an  undivided  family 
*'  could  go  to  the  place  of  the  receipt  of  rent, 
''and  claim  to  take  from  the  Collector  or 
'*  receiver  of  the  rent  a  certain  definite  share. 
"The  proceeds  of  undivided  property  must 
"  be  brought,  according  to  the  theory  of  an 
"  undivided  family,  to  the  common  chest  or 
'*  purse,  and  then  dealt  with  according  to  the 
"  modes  of  enjoyment  by  the  members  of  an 
"  undivided  family.  Bui  when  the  members 
''  of  an  undivided  family  agree  among  them- 
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selves,  with  regard  to  particular  property, 
that  it  shall  thenceforth  be  the  subject  of 
ownership  in  certain  defined  shares,  then 
the  character  of  undivided  property  and 
jpint  enjoyment  is  taken  away  from  the 
subject-matter  so  agreed  to  be  dealt  with ; 
and  in  the  estate  each  member  has 
thenceforth  a  definite  and  certain  share 
which  he  may  claim  the  right  to  receive 
and  to  enjoy  in  severalty,  although  the 
property  itself  has  not  been  actually 
severed  and  divided/* 


•  Now,  we  must  bear  in  mind  for  what 
purpose  this  definition  was  set  forth. 
Looking  at  the  facts  of  that  case,  it  evi- 
dently was  with  advertence  to  the  conten- 
tion by  the  appellant  that  a  division  in  such 
a  case  as  this  meant  a  division  by  metes  and 
bounds,  and  that  there  could  be  no  operative 
division  of  title  until  such  a  division  had 
taken  effect  upon  the  property ;  and  their 
Lordships,  repudiating  any  such  view,  held 
that  there  might  be  an  operative  division  of 
title  without  a  corresponding  division  of  the 
subject-matter  to  which  that  title  relates, 
and  then,  applying  the  principle  so  enunciat- 
ed to  the  particular  case,  their  Lordships 
show  that  the  members  of  the  undivided 
family  had  agreed  amoBgst  themselves,  with 
regard  to  the  particular  property,  to  have  a 
written  deed  executed  embodying  their  inten- 
tions of  which  the  words  are  set  out  in  the 
judgment,  and  which  indicate  quite  unmis- 
takeably  the  intention  of  the  parties  to 
separate  and  to  enjoy  that  which  had  been 
joint  property  in  definite  specified  shares. 

It  seems  to  me  that  it  would  be  going 
very  much  beyond  what  their  Lordships 
intended  in  that  case,  were  we  to  attribute  to 
vague  expressions  and  statements  contained 
in  petitions,  not  directed  to  that  particular 
subject,  the  effect  of  solemn  deeds  or  agree- 
ments between  the  parties  whether  reduced 
to  writing  or  not,  but  agreements  contem- 
plating the  very  subject  of  separation. 

In  this  case,  there  is  not  only  no  docu- 
ment in  which  an  agreement  to  separate  is 
embodied,  but  there  is  no  evidence  that  the 
members  of  the  family  came  together  with 
any  such  intention  or  made  any  such  agree- 
ment. It  is  only  sought  to  be  shown,  or  to 
be  inferred,  from  vague  random  expressions 
in  certain  petitions,  or  from  the  evidence 
of  certain  persons  who  have  been  cited  as 
witnesses  in  this  case,  that  as  to  portions 
of  the  property  rents  had  been  separately 
collected ;  but  there  is  no  documentary  evi- 


dence ;  there  is  nothing  beyond  some  verbal 
assertions ;  and  as  to  the  petitions  upon 
which  the  defendant  relies,  every  one  of 
those  petitions  contains^  together  with  the 
vague  statements  relied  upon,  a  positive 
assertion  that  the  parties  are  at  this  mo- 
ment in  a  state  of  ijmalee  or  joint  pro- 
perty. ^ 

There  is  a  certain  presumption  in  favor 
of  the  family  continuing  joint,  and  I  think 
that,  in  the  circumstances  of  the  case,  the 
Judge  was  quite  right  in  concluding  that 
the  defendant,  on  whom  the  burden  of 
proof  lay,  had  not  discharged  herself^ of 
that  burden  by  showing  that  the  family 
were  separate  in  estate.  There  can  be  no 
doubt  that,  if  such  separation  had  been 
made  out,  the  plaintiff  could  have  no  in- 
terest which  would  enable  her  to  main- 
tain the  present  suit;  but  it  also  follovirs, 
conversely,  that,  if  such  separation  w.as  not 
made  out,  and  if  the  property  continued 
to  be  the  common  property  of  a  joint 
Hindoo  family,  the  co-sharer,  Kasheenatb, 
had  no  power  to  make  the  hibbah  which  is 
before  us  in  this  case,  and  that,  consequent* 
ly,  the  defendant  had  no  title  under  the 
hibbah.  *    • 

The  result,  therefore,  I  think,  must  be* 
that  the  plaintiff  must  succeed  so  far  as  to 
obtain  a  declaration  from  the  Court  that  the 
hibbah  is  not  a  valid  instrument,  and  that 
the  defendant  has  no  title  thereunder.  Re- 
gard  being  had  to  the  circumstances  of  the 
case  and  to  the  fact  that  Mooktakeshee  is 
the  wife  of  the  co-sharer,  Kasheenath,  who 
»is,  manifestly  from  the  evidence,  a  lunatic 
and  incapable  of  managing  his  own  affairs, 
I  think  it  is  not  necessary  that  the  decree 
should  run  so  as  to  direct  the  ejectment  of 
Oomabutty  from  the  land,  and  therefore  I 
think  the  decree  of  the  Court  below  ought 
to  be  modified  to  this  extent;  but  it  will 
remain  clear  from  the  judgment  and  decree 
now  made  in  this  case  that  any  possession 
which  Mooktakeshee  may  retain  will  not  be 
in  the  quality  of  owner  under  the  hibbah, 
but  simply  out  of  her  relation  to  Kashee-> 
nath,  one  of  the  co-sharers. 

The  costs  of  the  &uit  will,  of  course)  in- 
clude the  costs  which  the  plaintiff  incurred  by 
payment  of  excess  stamp-duty  here,  repre- 
senting Grish  Narain's  interest  in  the  pro- 
perty. 

The  respondent  is  eniitled  to  her  costs  of 
this  appeal. 
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The  7th  June  1870. 

Prtseni  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Arbitration-award— Appeal—High  Court's 
*      powers  of  revision. 

In  the  Matter  of 
Shaik  Elahee  Buksh  and  others,  Petitioners, 

versus 

m 

Shaikh  Hajoo  and  anoiher.  Opposite  Party, 

Baboo   Debendro    Ch under    Ghose  for 

Petitioners. 

Baboo  Mohinee  Mohun  Roy  for  Opposite 

Paitv. 

A  judgment  passed  by  a  Moonsiff  in  accordance  with 
an  arbitration  award  is  not  subject  to  an  appeal  to  the 
Judge.  A  judg-ment  of  a  Judge  reversing  a  judgment 
of  the  Low«?^  Court  passed  in  accordance  with  |an  arbi- 
^ tration-award  was  accordingly  set  aside  by  the  High 
Court  under  its  extraordinary  powers  of  revision  under 
the  Charter  Act  as  passed  without  jurisdiction. 

Markby,  J. — I  think  this  rule  must  be 
made  absolute.  There  was  a  suit  before  the 
Moonsiff.  That  suit  was  referred  to  arbiira- 
tion.  Pending  the  arbitration,  a  dispute 
Arose  as  to  whether  or  not  the  arbitrators 
could  proceed.  An  application  was  made  to* 
the  Court,  and  the  Moonsiff  expressed  an 
Dpinioti  that  the  arbitration  could  proceed. 
Thereupon  two  of  the  arbitrators  proceeded 
to  make  the  awards  and  the  Moonsiff  gave  a 
judgment  in  accordance  with  that  award. 

Against  that  decision,  the  defendant  ap- 
pealed to  the  Judge.  The  Judge  was  of  opi- 
nion that  the  award  was  invalid,  and  upon 
a  consideration  of  the  evidence  on  the  record, 
he  found  that  the  plaintiff's  claim  was  noi 
satisfactorily  proved,  and  therefore  reversed 
the  judgment  of  the  Moonsiff,  and  dismissed 
the  plaintiff's  duit. 

We  think  that  the  order  of  the  Judge 
was  made  without  jurisdiction,  and  ought  to 
be  set  aside.  The  function  of  the  Court  in 
Witration-cased  tii  dealing  with  an  award  is 
laid  down  in  Sections  324   and  325,   Act 


VIIl.  of  1859.  Under  Section  324,  an 
award  can  only  be  set  aside  on  two  grounds, 
^7^.,  on  the  ground  of  corruption,  and  on  the 
ground  of  misconduct  on  the  part  of  the 
arbitrators.  Under  Section  325,  the  Court,  if 
no  application  to  set  aside  the  award,  on  tfie 
grounds  above-mentioned  be  made, or  if  any 
application  be  made  but  refused,  shall  pro- 
ceed to  pass  judgment  according  to  the 
award,  and  in  every  case  in  which  judgment 
shall  be  given  according  to  the  award,  the 
judgment  shall  be  final.  No  provision  is 
therefore  made  for  a  caje  in  which  the  award 
is  absolutely  void,  and  whether  or  no  it  is 
convenient  that  that  should  be  the  state 
of  the  law,  it  is  quite  clear  that  the  remedy 
is  not  and  cannot  be  by  an  appeal  to  the 
Judge.  Of  course,  we  do  not  in  the  least 
mean  to  intimate  any  opinion  whether  this 
award  was  a  good  or  a  bad  award,  or  whether 
it  can  be  enforced  ;  that  question  is  not  before 
us.  All  that  we  do  mean  to  say  is  that, 
when  a  judgment  was  passed  by  the  Moon- 
siff in  accordance  with  it,  that  judgment 
was  not  subject  to  any  further  appeal  to  the 
Judge.  We  think  that  this  opinion  of  ours 
is  in  accordance  with  the  view  of  law  taken 
in  a  case  reported  at  page  205,  Volume  VIII. 
Weekly  Reporter ;  and  although  it  is  true 
that  i:  appears  at  first  sight  somewhat  in 
conflict  with  the  view  taken  in  a  case  reported 
at  page  393,  Volume  XII.,  Weekly  Reporter, 
I  doubt  if  it  is  really  so.  This  last  case 
was  one  of  a  very  peculiar  character.  The 
reference  to  arbitration  did  not  take  place 
until  after  a  remand  from  this  Court,  and 
looking  to  the  order  of  reference  I  doubt 
very  much  whether  the  record  ever  really 
left  the  Court.  I  am  inclined  to  think  that 
only  the  question  on  remand  was  referred  to 
the  arbitrators.  At  any  rate,  it  is  obvious 
ihat  the  course  taken  by  the  Judge  in  this 
case  is  erroneous.  There  was  no  judgment, 
according  to  the  argument  of  the  very 
party  who  appears  to  show  cause,  upon 
which  an  appeal  could  lie.  The  only  con- 
tention is  that  the  proceeding  under  ihe 
arbitration  was  void,  and  there  was  no  judg- 
ment by  the  Moonsiff  of  his  own,  but  only 
a  decree  according  to  the  award.  Upon 
this  fact  alone,  however,  it  seems  clear  to 
us  that  no  appeal  could  lie,  because  there 
was  no  judgment  to  appeal  against. 

We  think,  therefore,  that  the  Judge  acted 
without  jurisdictioa  in  this  case,  and  that 
his  judgment  must  be  set  aside,  and  this 
rule  made  absolute  with  costs  assessed  at  two 
gold-mohurs. 
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The  8th  June  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 
•  Judges, 

Hindoo  Law— Ancestral  property— Court  of 
Wards- Right  of  suit 

Case  No.  20  of  1870. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sarun,  dated  the  31  st 
December  i86g,   * 

Bolakee  Sahoo  (Defendant),  Appellant, 

versus 

The  Court  of  Wards  on  behalf  of  Sheo  Sun- 
kur  Pershad  Sahoo,  minor  (Plaintiff)  Re- 
spondent, 

Baboos  Unnoda  Pershad  Banerjee  and  Romesh 
Chunder  Mitier  for  Appellant. 

Baboos    Onooknol    Chunder  Mookerjee    and 
Juggodanund  Mookerjee  for  Respondent. 

The  principle  of  the  Mitakshara  I^w,  that,  if  a  father 
recover  ancestral  property  which  had  been  taken  a  vav 
by  a  stranger  and  not  recovered  by  the  grandfather  h^ 

w^lVeld  tlll'frV''^  inch^nat  Jwi"th'llL'Von' 
was  held  to  apply  a  fortiori  where  the  property  wjuld 

V"^  'rrevocably  lost  to  the  family,  but  »^s  r*nur 

tltu^,^^  a  member  who  was  at  the'"time  sole7y'^»„: 

q&p"rop"er?y       '  "'  """'^  °"'  "'  *"'  '*^— 

The  Court  of  Wards  has  a  oerfect  t\o\x^  *««,.,•  *  • 
a  suit  for  the  recovery  of  lanf  belonging  to  a  minor" 


ty.  It  appears  that  this  right  had  been 
asserted  by  Koorshed  Hossein  during  the 
proceedings  in  execution  of  the  decree 
under  which  Dakhin  Sahoo  purchased,  but 
had  then  been  summarily  rejected.  Furhat 
Hossein  was,  however,  not  barred  by  the 
Statute  of  Limitation,  because  he  only  came 
of  age  shortly  prior  to  the  year  1859. 
Upon  that  claim  being  made  !>y  Furhat 
Hossein  and  a  suit  instituted,  a  compromise 
was  effected  by  Sudaburt  paying  to' Furhat 
Hossein  the  sum  of  4,200  rupees,  upon 
receipt  of  which  Furhat  Hossein  filed  in 
Court  an  abandonment  of  his  claim. 

The  share  in  the  properly  which 'the 
plaintiff  now  seeks  to  recover  is  made  up 
of  the  I  anna  8  pie  share  so  claimed  by 
Furhat  Hossein,  and  recovered  by  Sudaburt 
as  just  now  mentioned,  and  1  pie  out  of  the 
remainder  of  the  5  annas  4  pie  purchased 
by  Dakhin. 

The  defendant  made  his  title  to  this  pro- 
perty under  a  deed  of  sale  executed  by  Suda- 
burt Pershad  in  the  year  1867,  after  the 
birth  of  the  minor,  by  which,  in  considera- 
tion  of  the  sum  of  10,937  rupees  8  annas, 
Sudaburt  conveyed  this  i  anna  9.pie  share 
to  him.  In  the  deed  of  sale,  the  property 
conveyed  is  generally  described  as  joint  and- 
separate ;  and  it  is  also  alleged  on  various 
grounds  that  there  was  a  necessity  for 
bringing  the  property  to  sale. 


Markby,  J.— This  was  a  suit  brought  by 
the  Court  of  Wards  on  behalf  of^  Sheo 
Sunkur  Pershad  Sahoo,  minor  son  of  SudI 
hurt  Pershad  Sahoo,  to  recover  possessf^ 
of  a  I  arina  9  pie  share  of  Mouzah  Ruhim 
pore  Delna  Sudaburt  Pershad  \4tt 
only  son  of  Dakhin  Sahoo.  It  annear^ 
that  Dakhin  Sahoo  purchased,  in  exe'cK 
of  a  decree  agamst  Mussamut  Moonva  T^ 
annas  4  pie  share  in  Mouzah  Ruhimpor'e  for 
Rupees  7  800.     After  Dakhin's  death    and 

of  !h/f"'' 1  "^^"''  '*^^  ^^^y  representative 
of  the  family  (his  son,  the  present  plaint  ff 

not  being  then  born),  one  Furhat  Hossein 
claimed  a  i  anna  8  pie  share  out  of  the 
property  so  purchased  by  Dakhin  Sahoo 
on  the  ground  that,  prior  to  that  purchase' 
his  father  Koorshed  Hossein  had  obtained 
a  nriortgage  on  this  property  and  a  decree 
for  foreclosure,  and  that,  as  heir  to  his  father 
he  was  entitled  to  this  share  of  iheproper: 


Four  issues  were  raised  in  the  Court  below, 
but  the  only  two  upon  which  any  question 
arises  in  this  appeal  are  what  are  described 
as  the  first  and  the  second  issues  of  fact, 
fm.,  "  whether  the  properly  in  suit  is  ances- 
I  *•  tral  or  was  it  acquired  by  Sudaburt  Per- 
I  "  shad,  father  of  the  minor,"  and  "whether 
;  ''  the  property  in  suit  is  sold  under  legal 
|-  necessity  as  provided  by  the  Shasiras,  and 
*  whether  its  consideration-money  is  defray. 
*'  ed  to  meet  lawful  expenses  or  not." 

Upon    the    first    issue,    the   Subordinate 

Judge  has  found  that  out  of  the  i  anna  0 

pie  now  claimed,  1  anna  and  8  pie  is  to  be 

i  considered    as    the    property    acquired    by 

Sudaburt  Pershad,  by  reason  of  his  having 

got  rid  of  the  claim  of  Furhat  Hossein  in  the 

manner  above  mentioned.     The  remaining 

I  pie  he  holds  to  be  joint;  and  considering 

that  the  legal  necessity  alleged  did  not  exist, 

he  finds  that  as  to  that  1  pie  the  sale  is  in^ 

;  v^hd,  and  he  accordingly  gives  the  plaint- 

,  itt  a  decree  for  possession  of  that   i  pie, 

dismissing  the  rest  of  his  claim. 
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Both  the  parties  have  appealed  to  this 
Coart.  The  defendant  contends,  firstly, 
that  a  case  of  legal  necessity  sufficient  for 
the  purchase  Is  made  out ;  and,  secondly,  that 
the  Court  of  Wards  is  not  competent  to  bring 
this  suit ;  and  he  also  states  that  he  is  pre- 
pared to  argue,  if  necessary,  that  the 
plaintiff  could  not  recover  in  this  suit  except 
upon  condition  of  his  re-paying  the  purchase- 
money  which  the  defendants  had  paid  in 
respect  of  the  lands ;  and  also  that,  upon 
general  principles  of  Hindoo  Law,  the  sale 
was  good  as  to  the  father's  half  share ;  but 
as  these  last  two  questions  would  only  be- 
coipe  of  importance  in  case  \ye  phould  reverse 
the  decision  of  the  Court  below  upon  the 
main  question  decided  against  the  plaintiff, 
argument  upon  them  was  deferred. 

The  plaintiff,  on  the  other  hand,  besides 
contesting  these  propositions,  contends  that 
the  decision  of  the  Court  below,  that  i  anna 
8  pie  of  this  property  was  self-acquired, 
was  wrong. 

It  will  be  most  convenient  to  dispose  of 
this  last  question,  which  is  that  raised  by 
cross-appeal,  first.  Upon  this  point,  we 
think  that  the  decision  of  the  Lower  Court 
may  be  tipfield.  The  question  is  one  not 
free  from  difficulty,  on  account  of  the  very 
peculiar  state  of  the  family  at  the  period 
when  the  events  took  place,  that  has  been 
relied  upon  as  changing  the  character  of 
this  property.  It  undoubtedly  came  into 
the  possession  of  Sudaburt  as  a  property 
acquired  by  his  ancestors ;  but  in  the  year 
i^59,  Sudaburt,  as  the  sole  representative 
of  the  family,  was  solely  and  absolutely 
master,  not  only  of  the  property  which  he« 
had  himself  acquired,  but  also  of  that  which 
had  descended  to  him  from  his  father.  For 
this  reason,  we  think  that  we  may  safely 
stdopt  the  view  which  the  Subordinate  Judge 
seems  to  have  adopted,  that  Sudaburt  was 
dealing  with  Furhat  Hossein  in  perfect  good 
faitb,  and  that  the  transaction  was  not 
entered  into  for  any  secret  or  fraudulent  pur- 
pose, but  was  really  such  as  upon  the  face  of 
it  it  was  represented  to  be.  Had  the  state  of 
the  family  been  different,  and  had  Sudaburt 
then  been  acting  not  only  on  his 
own  behalf  but  on  behalf  of  other  members 
of  the  family,  we  should  have  had  much 
greater  difficulty  in  accepting  this  view  or 
it ;  but  as  he  was  able  to  deal  with  the  pro- 
perty exactly  as  he  pleased,  we  are  at  a 
loss  to  see  what  reason  he  could  have  had 
for  in  any  way  misrepresenting  the  nature 
of    his   transactions.     Looking,     therefore. 


to  the  nature  of  this  transaction  as  disclosed 
by  the  razeenamah,  it  appears  that  he  did, 
in  fact,  admit  the  claim  of  Furhat  Hossein 
to  be  a  good  and  valid  claim.  The  com> 
promise  is  effected  by  re-paying  to  Furhat 
Hossein  his  share  of  the  purchase-money 
in  full  with  interest  up  to  the  date  of  the 
compromise.  According  to  a  passage  of  the 
Mitakshara  Law,  to  be  found  at  page  279  of 
Colebrooke's  Translation,  "  if  the  father  re- 
"  cover  property,  which  had  been  acquired 
**  by  an  ancestor,  and  taken  away  by  a 
"  stranger,  but  not  redeemed  by  the  grand- 
'*  father,  he  need  not  himself  share  it, 
''  against  his  inclination,  wiih  his  sons,  any 
"  more  than  he  need  give  up  his  own  acqui- 
*'  siiions."  If  this  be  the  case  where  the 
property  is  recovered  by  a  single  member 
of  the  family  upon  the  strength  of  the  an- 
cestor's title,  the  same  principle  will  seem 
to  apply  with  still  greater  force  where  the 
property  would  have  been  irrevocably  lost 
to  the  family,  but  was  re-purchased  by  a 
person  who  at  the  time  was  solely  entitled, 
and  who  (as  is  proved  in  this  case)  advances 
the  money  out  of  his  own  self-acquired  pro- 
perty. On  these  grounds,  therefore,  we 
uphold  the  decision  of  the  Subordinate  Judge 
on  this  part  of  the  case,  and  hold  that  i  anna 
8  pie  of  the  property  claimed  was  what 
Sudaburt  Pershad  had  a  title  to  dispose  of 
to  the  purchaser. 

The  only  question  that  remains  is  as  to 
the  I  pie  share  ;  and  as  to  this  the  Subordi- 
nate Judge  has  held  that  there  was  no  legal 
necessity  to  justify  a  sale  even  of  this  small 
share  of  the  family  property.  We  agree 
with  the  Subordinate  Judge  in  thinking 
that,  with  one  exception,  all  the  grounds  re- 
lied upon  by  the  defendant  as  constituting 
the  legal  necessity  fail.  But  it  was  estab- 
lished that  there  was  due  by  the  ancestor, 
Dakhin  Sahoo,  to  his  brother,  Bhugwan 
Lali,  a  debt  which  his  family  was  bound  to 
discharge.  We  also  think  it  established 
that  a  sum  of  Rupees  3,645  was  borrowed  by 
Sudaburt  under  a  bond  from  Bhikun  Sahoo 
on  the  3rd  January  1862  ;  and  as  appears 
from  the  roobokaree  of  the  Principal  Sudder 
Ameen  of  the  25th  February  1862,  Rupees 
1,491  ^^^6  P^i^  ^o  ^^^  widows  of  Bhikun 
Lall,  who  had  actually  obtained  a  decree,  and 
were  about  to  put  this  very  Mouzah  Ruhim- 
pore  up  to  sale.  This  bond  of  Rupees 
3,645  was  paid  off  in  1864,  by  money 
raised  on  a  zur-i-peshgee  lease  of  Mou- 
zah Ruhimpore  granted  to  Ram  Gobind ; 
an.l  the  last-mentioned  debt  is  one  of  the 
debts  paid  off  by  the  purchase-money  re- 
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ceived  from  the  defendants  under  the  pur- 
chase which  is  now  sought  to  be  set  aside. 
We  think  it  is  established,  therefore,  that 
there  was  a  debt  for  which  the  family  was 
liable,  and  that  the  debt  has  been  discharged 
\A  the  manner  above  stated,  /'.  tf.,  under  legal 
necessity  by  the  sale  of  this  i  pie  share  of 
the  family  property.  It  does  not  appear 
that  the  value  of  that  share  was  greater 
than  the  debt  to  the  liquidation  of  which 
it  had  been  applied  ;  and  we  think,  therefore, 
that  as  to  this  i  pie  also  the  defendants' 
purchase  can  be  maintained. 

It  is  unnecessary,  therefore,  to  consider 
the  other  points  raised  in  appeal ;  and  the 
result  is  that  the  decision  of  the  Lower 
Court  so  far  as  it  regards  the  i  anna  8  pie 
share  is  afBrmed^  and  the  cross-appeal  dis*- 
missed ;  and  that  the  said  decision  of  the 
Lower  Court  so  far  as  it  regards  the  i  pie 
share  is  reversed,  and  the  plaintiff's  suit  in 
regard  to  that  share  dismissed.  In  other 
words,  the  plaintiff's  suit  is  dismissed  tn 
ioio.  The  appellants  are  entitled  to  their 
costs  of  this  appeal. 

There  is,  however,  one  other  question  of 
law  which  was  argued  in  this  case  by  the 
appellant,  m.,  that  the  Court  of  Wards 
acting  on  behalf  of  the  minor  could  not 
maintain  the  present  suit,  because  the  minor 
after  attaining  majority  might  ratify  the 
father's  acts.  We  think  that  this  objection 
is  quite  untenable^  and  that  the  Court  of 
Wards  have  a  perfect  right  to  maintain  this 
suit  on  the  minor's  behalf,  if  the  defendant, 
not  having  a  good  title  to  the  property,  is 
in  possession  of  the  lands  which  belong  to 
the  minor. 


The  8th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

Judges, 

General  Mookhtears— Notice  of  sale^Res^uiation 

VIII.  of  1819. 

Case  No.  19S  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  East  Burdwan,  dated  the 
loth  November  jSdg^  reversing  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  gth  July  i86g. 

Hurry  Kisto  Roy  (Plaintiff),  Appellant, 

versus 

Motee  Lall  Nundee  and  others  (Defendants), 

R$ip$ndenis. 


Mr,    W.  A,  Montriou  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondents. 

Where  a  g'eneral  mookhtear  empowered  to  adl  on 
behalf  of  co-sharers  does  formal  acts  to  enforce  the 
rig^hts  of  his  principals  (the  zemindars),  it  is  not  nifeces* 
sary  to  tiace  back  his  authority  in  each  cas6  to  the 
explicit  sanction  of  every  single  member  df  the  family. 
\f  ookhtears  must  be  considered  to  have  a  certain  discre- 
tion, and  unless  the  contrary  is  shown,  to  do  such  a^s 
as  come  within  the  ordinary  scope  of  their  diityi  with 
authority. 

In  a  case  of  a  sale  under  Regulation  VIII.  of  1B19, 
where  the  putnee  was  a  small  piece  of  land  upon  which 
there  was  no  town  or  village  or  cutcherry  of  any  kind* 
and  the  peon  stuck  up  the  notice  in  tne  Collcrtor*s 
office,  aha  also  at  the  sudder  cutcherry  of  the  zemiir- 
dar,  and  obtained  the  receipt  of  the  defaulter  in  the 
latter  place,  he  was  held  to  have  carried  out  substanti- 
ally, as  far  as  he  could,  the  provisions  of  the  law  re- 
garding notice. 

L.  S.  facksoHy  y . — This  was  a  suit  by  a 
putnee  talookdar  to  obtain  the  reversal  of  a. 
sale  made  at  the  instance  of  the  zemindar  on 
various  grounds.  The  putnee,  which  con- 
sists of  62  beegahs  of  land,  was  created  by 
a  bynamah,  dated  26th  Kartick  1272  ;  and 
the  sale  complained  of  took  place  on  the 
13th  May  186S,  or  about  two  and  a  half 
years  afterwards.  *    • 

The  plaintiff  succeeded  in  the  Court  o 
the  Subordinate  Judge,  but  that  decision 
was  reversed  on  appeal  to  the  Zillah  Judge  ; 
and  the  strength  of  the  contention  raised  by 
Mr.  Montriou  for  the  appellant  lay  in  his 
objections  to  the  mode  in  which  the  evidence 
and  the  facts  of  the  case  had  been  handled 
by  the  Lower  Appellate  Court. 

I  think  the  principal  matters  we  have 
had  to  deal  with  in  this  appeal^  were  the 
misapprehension  and  misconception  of  the 
evidence  by  the  Judge,  which,  it  is  contend- 
ed, were  sufficient  to  invalidate  his  judg- 
ment, and  to  entitle  the  special  appellant  to 
a  new  trial ;  and  the  particular  grounds  on 
which  the  plainiiif  is  considered  to  have 
been  entitled  to  the  judgment  of  the  Court, 
and  upon  which  the  Judge  is  considered  to 
have  miscarried,  were  :  first,  that  the  putnee- 
dar  had  paid  the  rent ;  next,  that  some  of  the 
zemindars  under  whom  he  held  had  not 
given  their 'sanction  to  the  proceedings  ; 
then,  that  the  sale  was  void  for  want  of  due 
publication  of  the  notice  under  Regulation 
VIIL  of  1819;  and  there  was  another,  that 
the  order  of  sale  in  the  lotbundee  under 
which  this  and  other  putnees  wer«  sold  had 
been  departed  from. 
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As  to  the  mode  in  which  the  Judge  has 
treated  the  evidence,  I  am  bound  to  say  that 
I  cannot  consider  his  decision  altogether 
satisfactory.  There  is,  no  doubt,  consider- 
able ground  for  observation  in  the  descrip- 
tion, so  to  say,  which  the  Judge  has  given 
of  the  evidence>  and  some  of  the  conclusions 
which  he  \^  drawn;  and  I  think  that,  if  we 
could  perceive,  upon  a  consideration  of  the 
whole  of  the  case  and  of  the  evidence,  that 
such  misapprehension,  as  I  suppose  it  must 
be  called,  had  led  to  a  failure  of  justice,  we 
should  be  botmd  to  remand  the  case  and  to 
order  a  new  trial;  but  I  am  bound  to  say 
that  «upon  the  whole  case  it  appears  to  me 
that  the  Judge  has  not  come  to  an  improper 
conclusion.  The  plaintiff  came  into  Court 
to  obtain  the  reversal  of  a  sale  held  by  the 
Collector  under  Regulation  VIII.  of  1819. 
In  commencing  this  suit,  therefore,  he  had 
to  contend,  in  the  first  place,  with  the  pre- 
sumption which,  I  think,  ought  not  to  be 
lightly  disturbed,  that  the  proceediogs  of  the 
Collector  in  conducting  that  sale  had  been 
correctly  and  regularly  held;  and  in  the 
next  place  he  undertook  to  show  that  the 
sale  had  been  brought  about  by  fraud  and 
misrepresentation. 

We  have  been  told  by  the  learned  Counsel 
^that  it  is  a  serious  matter  to  convict  of  perjury, 
as  we  should,  by  implication,  do  one  of  the 
wimesses,  who  is  also  one  of  the  zemindars 
in  this  case,  Sreekristo;  but  it  must  not  be 
forgotten  that  it  is  quite  as  serious  a  matter 
to  convict  by  our  verdict  other  of  the  zemin- 
dars who  are  parties  concerned  of  the  fraud 
of  which  they  would  be  undoubtedly  guilty  if 
they  had  brought  about  this  sale  by  suppres- 
sion of  the  receipt  of  rent. 

As  to  the  question  of  the  payment  of 
rent,  I  think  I  am  bound  to  say  that  the 
Judge  had  sufficient  grounds  for  holding 
that  the  payment  was  not  proved.  Whether 
cr  not  the  Collector's  and  Commissioner's 
offices  were  the  proper  places  in  which  the 
defaulter  should  have  alleged  that  he  had 
made  payment;  and  whether  or  not  he  was, 
in  the  first  instance,  bound  to  apply  for  the 
summary  enquiry  provided  in  Clause  2,  Sec- 
tion 14,  Regulation  VIII.  of  1819,  I  think  it 
contrary  to  all  experience  of  the  dealings 
of  suitors  in  this  country  to  suppose  that  a 
man  who  was  conscious  of  having  paid  the 
whole  of  his  rent  should  not,  in  complain- 
ing of  the  sale  of  his  tenure,  have  conspi- 
cuously stated  that  fact  from  the  very  out- 
set. The  witness  Sreekristo,  who  is  one  of 
the  zemindars^  basi  no  doubt,  stated  that  be 


had  received  the  rent  in  full,  and,  of  course, 
if  his  evidence  on  this  point  can  be  be- 
lieved, i(  would  be  not  merely  a  strong 
piece  of  evidence,  but  would  also  be  an  ad- 
mission upon  the  record  of  one  of  the  de- 
fendants, and  of  a  defendant  who,  as  a  co- 
sharer,  might  bind  his  co-sharers,  the  other 
defendants ;  but  I  think  there  is  very  good 
reason  for  refusing  belief  to  that  evidence. 
We  are  not  now  trying  a  regular  appeal.  I 
do  not,  therefore,  propose  to  go  fully  into  the 
considerations  of  fact  which  lead  me  to  con- 
sider that  the  Judge  w^s  justified  in  refus- 
ing to  believe  that  witness.  It  is  sufficient 
to  say  that  I  think  there  was  fair-  ground 
upon  that  evidence  to  refuse  belief  to 
Sreekristo. 

Then  there  is  the  question  of  the  non-sanc- 
tion of  Sreekristo  to  these  proceedings.  I 
do  not  know  what  kind  of  sanction  it  is 
supposed  that  Sreekristo  ought  to  have 
given.  The  application  for  sale  in  this  case 
was  made  by  a  person  who,  it  is  admitted, 
was  the  am-mookhlear  of  the  co- sharers.  If 
it  was  necessary  for  him  to  exhibit  any 
distinct  authority  on  the  part  of  his  employ- 
ers, probably  the  authority  must  have  been 
in  writing,  and  not  from  Sreekristo  alone,  but 
from  the  whole  of  the  co-sharers.  As  far  as 
my  acquaintance  with  proceedings  of  this 
nature  goes,  I  believe  that  persons  who  act 
as  am-mookhtears  do  habitually  and  con- 
stantly present  petitions  and  applications  to 
the  Collector  by  virtue  of  their  general 
authority,  without  showing  any  specific 
authoriiy  to  act  under  Regulation  VIII. 
of  1819. 

>  Then  we  have  the  evidence  of  that  mookh- 
tear.  He  states  that  he  received  the  direct 
instruction  of  the  eldest  and  managing  mem- 
ber of  the  famil}',  and  that  Sreekristo,  al- 
though he  did  not  give  express  instructions, 
was  yet  cognizant  of  what  was  going  on, 
and  gave  his  sanction  impliedly  by  handing 
to  the  mookhtear  the  various  documents 
necessary  to  carry  out  that  procedure.  It 
may  or  may  not  be  that  the  eldest  member 
of  the  family.  Ram  Komul,  had  a  direct 
interest  in  the  particular  property ;  but  that 
would  not  be  inconsistent  with  the  fact  of 
his  giving  instructions  in  a  matter  which 
concerned  the  family- interests  to  the  family- 
mookhtear ;  nor  would  the  circumstance  of  the 
mookhtear  receiving  verbal  instructions  from 
the  eldest  member  of  the  family  take  away 
from  the  character  of  his  act  as  the  general 
mookhtear  empowered  to  act  on  behalf  of 
the  co-sharers.    I  think,  therefore,  there  is 
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nothing  in  the  want  of   direct  sanction  of 
Sreekristo. 

But  I  am  bound  to  say,  further,  that,  if  in 
all  the  cases  in  which  formal  acts  have  to  be 
d&ne  by  mookhtears  to  enforce  the  rights  of 
the  zemindars,  their  principals,  it  were 
necessary  to  trace  back  the  authority  of 
the  mookhtear  in  each  case  to  the  ex- 
plicit sanction  of  every  single  member 
of  the  family,  both  the  mookhtears  and 
the  officers  of  Government  concerned 
would  be  very  seriously  embarrassed.  I 
think  that  persons  fn  the  situation  of  am- 
mookhtears  must  be  considered  to  have  a 
certain  discretion,  and,  unless  the  contrary 
is  shown,  to  do  such  acts  as  come  within 
the  ordinary  scope  of  their  duty  with 
authority. 

Then  the  next  point  is  the  non-publica- 
tion of  the  notice.  Mr.  Montriou  laid  a 
great  deal  of  stress  on  the  use  of  the  word 
**  service,"  which  occurs  in  the  judgment. 
He  contends  that  the  officer  who  took  this 
notice  into  the  mofussil  failed  in  his  duty, 
because  he  brought  back  a  return  of  *'  ser- 
vice "  on  the  defaulter. 

Now,  what  the  Regulation  requires  in 
this  matter  is,  that  the  zemindar  shall  cause 
to  be  stuck  up  in  the  Collector's  office  and 
in  his  own  sudder  cutcherry  a  general 
notice  of  all  tenures  of  defaulters  which  he 
intends  to  be  put  up  for  sale  by  reason  of 
default,  and  then  for  the  information,  as 
I  understand,  of  each  separate  defaulter,  an 
express  notice  is  to  be  posted  on  the  cut- 
cherry  or  any  principal  town  or  village  upon 
the  particular  putnee.  The  putnee  in  this 
case,  it  so  happens,  is  not  a  distinct  mouzah 
or  collection  of  mouzahs,  but  a  small  piece 
of  land  upon  which  there  is  no  town,  or 
village,  or  cutcherry  of  any  kind.  It  was 
impossible,  therefore,  to  carry  out  literally 
the  words  of  the  Regulation  in  that  respect. 
What  the  peon  did  was  to  take  th;;  notice 
to  the  sudder  cutcherry  of  the  zemindar, 
and  there  to  obtain  for  it  the  receipt  of  the 
defaulter  whom,  it  appears,  he  found  there. 
It  appears  to  me  that,  in  doing  that,  he  car- 
ried out  substantially,  and  as  far  as  he 
could,  the  provisions  of  the  Regulation; 
because  notice  was  given  in  the  office  of 
the  Collector  and  the  sudder  cutcherry  of  the 
zemindar,  which  was  a  sufficient  notice  to 
purchasers  to  attend.  A  notice  was  also 
given  to  the  defaulter  himself,  there  being 
no  town,  or  village,  or  cutcherry  of  his  upon 
the  property. 


Then  it  is  said  that  the  putnees  were  not 
put  up  for  sale  in  the  order  in  which  they 
stood  in  the  lotbundee.  I  asked  the  learned 
Counsel  whether  it  was  contended  that,  by 
reason  of  this  departure  from  form,  the 
I  plaintiff  had  suffered  any  injury.  He  told 
I  us  that  it  must  be  presumed  to  have  resulted 
I  in  some  injury.  He  considers  thf  price  at 
which  the  property  was  sold  was  insufficient, 
I  and  that  the  plaintiff  was  the  best  judge  of 
that  matter. 

It  seems  to  me  that  that  is  not  a  sufficient 
answer  to  the  question.  In  the  analogous 
case  under  the  Procedure  Act,  a  sale  is 
never  set  aside  for  informality  in  conducting 
the  sale,  unless  it  be  shown  that  substantial 
injury  has  been  suffered.  There  is  no  au- 
thority for  saying  that  the  sale  of  a  putnee 
talook  must  be  set  aside,  because  breach  of 
form  has  taken  place,  unless  substantial 
injury  has  resulted. 

But  beside  this,  we  see  that  this  property 
for  which  21  rupees  was  paid  by  way  of 
bonus  has  been  sold  for  180  rupees.  Mr. 
Montriou  suggested  that  the  land  might 
have  been  uncultivated,  and  that  the  consi- 
deration given  in  the  first  instaoce  would  be 
no  guide  to  the  value  of  the  property  on  which 
jungle  was  possibly  growing  at  that  time. 
As  to  that,  the  putnee  had  only  been  in 
existence  two  and  a  half  years.  It  is  not 
likely  that  the  plaintiff  could  have  done  any- 
thing in  that  time  to  improve  the  property 
to  any  large  extent.  But,  moreover,  the 
amount  of  '* pou"  (consideration -money) 
given  on  these  occasions  is  almost  entirely 
regulated  by  the  rent  reserved.  If  a  putnee 
"is  granted  at  what  is  a  fair  rent  for  the  land, 
the  pou  is  usually  small ;  but  if,  on  the  other 
hand,  the  zemindar's  necessities  oblige  him 
to  sacrifice  a  large  portion  of  the  rent  he 
might  receive,  he  alwavs  gets  considera- 
tion for  it  in  the  shape  of  a  larger  sum  of 
money  down;  and  consequently  I  see  no 
reason  for  supposing  that  any  injury  accrued 
to  the  plaintiff  from  this  departure  from  the 
order  in  the  lotbundee. 

On  the  whole  case,  therefore,  it  seems  to 
me  that  there  is  no  error  in  the  decision 
of  the  Judge,  such  as  would  entitle  us  to 
set  aside  his  judgment,  and  order  the  sale  of 
the  plaintiff's  putnee  to  be  set  aside.  The 
special  appeal  must  be  dismissed  with  costs. 

E,  Jackson,  J, — I  concur  with  Mr.  Justice 
Jackson,  both  in  the  conclusions  at  which 
he  has  arrived,  and  in  the  argument  which 
he  has  stated  for  those  conclusions.    I  am 
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qaite  satisfied  on  all  ihe  three  points  on 
which  this  special  appeal  has  been  argued 
before  U5,  that  the  Lower  Appellate  Court 
had  iiefore  it  sufficient  evidence  upon  which 
it  could  legally  arrive  at  the  judgment  at 
which  it  has  arrived  upon  each  of  these 
points.  On  the  question  of  arrears,  I  think 
Iheie  can  be  very  little  doubt  that  the  deci- 
sion is  qufte  correct ;  in  fact  we  have  heard 
a  great  portion  of  the  evidence  upon  it  read. 
Upon  the  question  of  authority,  there  is 
evidence  that  Sreekristo  did  assent  to  the 
application  to  the  Collector,  namely,  the  evi- 
dence of  the  mookhtear.  As  to  the  publica- 
tion, I  think  that  all  necessary  publication, 
under  the  law,  considering  the  special  cir- 
cnmstances  of  this  case,  was  proved  by  the 
evidence  before  the  Court.  1  would,  there- 
fore, also  dismiss  the  appeal. 


The  8th  June  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  BarL^  Judges. 


ion.—  Jurisdiction  —  Res  judicata — Sec- 
tion IX,  Act  XXIIL  of  1861. 

Case  No.  149  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  iSth  December  iS6g,  reversing  a  de- 
cision of  the  Subordinate  Judge  of  that 
Districty  dated  the  3rd  December  1868, 

Jogendro  Narain  Koonwar  (Defendant), 

Appellant^ 

versus 

Ranee  Surno  Moyee  (Plaintiff),  Respondent, 

* 
Bahoo  Taruclinath  Dutt  for  Appellant. 

Bahoos  Sreenath  Da^s,  Bhuggobultv  Churn 
GhosCy  and  Motee  Lall  Moolierjee  for 
Respondent. 

Possession  of  certain  lands  having  been  pfiven  to  a 
decree-holder  in  execution,  the  judgment-debtor  ap- 
peared before  the  Court,  which  had  jurisdiction  to  ex- 
ecute the  dccri^e,  and  complained  that  illegal  possession 
bad  b<^  taken  of  land  not  covered  by  the  decree.  The 
Court  determined  that  the  decree  did  cover  the  land 
and  rejected  the  com(>laint.  The  judgment-debtor  then 
brought  the  present  suit  to  recover  possession  of  the 
excess  land  which  had  been  made  over  to  the  decree- 
iiolder. 

Held  that  the  question  was  one  which  arose  in  the 
former  suit  between  the  parties,  and  which  related  to 
the  execution  of  the  decree  in  that  suit,  and  must, 
tlMMfore,  under  Section  11,.  Act  XXI 11.  of  1S59,  have 
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been  determined  by  the  Court  executing  the  decree^ 
and  could  not  be  g'one  into  in  this  separate  suit. 

Hobhouse y  J.—  The  plaintiff  in  this  suit, 
who  is  the  special  respondent  before  us,  sued 
lo  recover  certain  lands  under  the  following 
circumstances.  The  defendant,  who  is  the 
special  appellant  before  us,  held  a  decree  of 
dale  the  17th  July  i860  for  the  recovery  of 
certain  lands  from  the  plaintiff  within  cer- 
tain boundaries  specified  in  the  decree.  In 
execution  of  that  decree,  that  is,  on  the 
22nd  April  1856,  the  present  defendant,  then 
the  decree-holder,  took  possession  of  the  lands 
now  in  dispute,  averring  that  they  were  co- 
vered by  the  decree.  This  possession,  it  is  ad- 
mitted, was  given  to  the  present  defendant 
through  an  officer  of  the  Court — that  is, 
through  the  Civil  Court  Ameen.  There- 
after, that  is,  sometime  in  May  1866,  th6 
present  plaintiff,  then  the  judgment-debtor, 
appeared  before  the  Court  which  had  juris- 
diction to  execute  the  decree  of  the  17th 
July  i860,  and  complained  that  the  present 
defendant,  then  the  decree-holder,  had  ille- 
gally taken  possession  of  the  lands  now  in 
dispute,  because  they  were  not  covered  by 
the  decree  of  the  17th  July  i860.  The 
Court  determined  that  the  decree  in  question 
did  cover  the  lands  in  question,  and  rejected 
the  present  plaintiff's  complaint  to  the  con^ 
trary.     This  was  on  the  28th  May  1866. 

In  the  present  suit,  the  plaintiff  sues  to 
recover  possession  of  these  same  lands, 
setting  up  as  his  cause  of  action  the  decision 
of  the  Court  in  execution  of  decree  of  the 
28th  May  1866.  The  first  Court  thought 
the  suit  would  not  lie,  and  dismissed  it.  The 
Lower  Appellate  Court  is  of  opinion  that  the 
suit  will  lie,  and  has  remanded  the  case  for  a 
decision  on  the  merits. 

In  my  opinion  the  Lower  Appellate  Court 
is  in  error.  By  the  provisions  of  Section 
If,  Act  XXIII.  of  i86r,  it  is  declared  that 
certain  questions  as  to  mesne-profils  are  to  be 
determined  by  the  Court  executing  the 
decree.  And  then  the  Section  goes  on  to 
provide,  in  so  manv  words,  as  follows  : 
'*  And  any  other  questions  arising  between 
**  the  parlies  to  the  suit  in  which  the  decree 
"  was  passed,  and  relating  lo  the  execution 
"  of  the  decree,  shall  be  determined  by 
"  order  of  ihc  Court  executing  the  decree, 
*'  and  not  by  separate  suit,  and  the  order 
*'  passed  by  the  Court  shall  be  open  to  ap- 
"  peal." 

Now,  it  is  to  be  remarked  that  these  last 
provisions  ot  this  Seciion  were  enacted  by 
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way  of  amendment  of  Section  283,  Act  Vlll.  j  properiies  covered  by  the  decree.     He  was 
of    1859,  and  it  is  further  to  be  remarked    put  in  such  possession  by  that  Court.     Hav- 


that  whereas  the  words  I  have  quoted  form 
no  part  of  the  provisions  of  Section  283  ;  on 


ing  been  so  put  in  possession,  the  present 
plaintiff,  then  the  judgment-debtor,  applied 


the  other  hand,  the  provisions  of  that  said    to  that  Court  and  raised  the  present  qaes- 


Sec;ion  were  not  in  any  way  general,  as  is 
the  additional  provision  now  before  us,  but 
were  restricted  so  as  to  give  to  the  Court 
executing  the  decree  jurisiUction  only  to 
determine  certain  specified  matters,  and 
none  others.     It  is  essential  to  remark  this 


tion.  It  is  almost  too  obvious  to  need  repe- 
tition that  the  question  then  raised  before 
the  Appellate  Court  executing  Jhe  decree 
was  a  question  arising  between  the  parties 
and  relating  to  the  execution  of  the  decree. 
In  fad,  if  we  consider  it,   it  was  the  most 


i 


distinction  between  the  two  Sections,  because,  essential  question  of  all,  the  very  question 
when  such  distinctjpn  is  remarked,  then  the  upon  which  it  depended  whether  the  decree 
enormous  extension  of  jurisdiction  which  |  was  to  be  executed  or  not.  It  was  then, 
the  words  I  have  quoted  in  the  amended  law  |  therefore,  I  consider  a  question  arising 
give  is  at  once  the  more  apparent.  between   the   parties   and   it  related  to  the 

execution  of  the    decree.      Then    the    law 
Then,  what  we  have  to  see  for  the  deter- ;  go^g  on  to  say  in  so  many  terms  that  such 
mination  of  the  point  now  before  us  is  sim-  i  question  shall  be  determined   by  the  Court 


ply  this,  whether  the  question  as  to  whether 
or  not  the  lands  in  dispute  were  covered  by 
the  decree  of   the    17th  July   i860,  was  a 
question  which  arose  between  the  parties  to 
the  suit  in  which  the  decree  was  passed,  and 
which  related  to  the  execution  of  the  decree  ? 
It  seems  to  me  impossible  not  to  say,  but 
that  this  was  a  question  arising  between  the 
parties  to  the  suit,  and  that  it  did  relate  to 
the  execution  of  the  decree.     The   decree 
was,  as  I  have  said  before,  for  landed  pro- 
perty    within     specified     boundaries.     The 
plaintiff  in  that  case,  who  is  the  defendant  in 
this  case,  sued  to  oust  the  present  plaintiff 
from  the  lands  in  question,  and  I  understand 
that  the  ouster,  or  rather  the  re-entry,  for 
which   he    prayed,   was  an    actual   manual 
re-entry    by    the    eviction    of    the    present 
plaintiff,  then  the  defendant.     Then  in  order 
to  execute  that  decree,   that   is,   to  obtain* 
manual  re-entry  upon  the  property  decreed 
to  him  within  a  specified  boundary,  it  was 
necessary  that  he  should  apply  to  the  Court 
which  had  jurisdiction  to  execute  the  decree. 


upon  that  Court  to  order  delivery  of  the 
property  covered  by  the  decree,  and  within 
the  four  corners  of  the  boundaries  expressed 
in  the  decree  to  the  plaintiff,  now  defendant, 
by  putting  him,  or  any  person  whom  he 
might  appoint  to  receive  delivery,  in  posses- 
sion of  the  land,  and,  if  need  be,  by  re- 
moving any  person  who  might  refuse  to 
vacate  the  same.     This  procedure   on   the 


executing  the  decree  and  not  by  a  separate 
suit.  Beyond  all  doubt,  these  words  ex- 
pressly declared  that  there  cannot  be,  and 
shall  not  be,  any  separate  suit  upon  such  a 
question,  and  yet  that  question  is  the  very 
question  which  it  is  now  sought  in  a  regular 
suit  to  raise  before  us.*  We  are  confirmed 
in  this  opinion  by  the  case  to  be  found  in 
page  331,  Gap  Number  of. the  Weekly 
Reporter,  and  that  decision  is,  no  doubt, 
directly  in  point  and  in  favor  of  our  view. 

But  it  is  said  that  in  the  cases  to  be 
found  at  page  516  of  the  11  Weekly  Report- 
er, and  at  page  85  of  the  12  Weekly 
Reporter,  there  are  decisions  of  Division 
Benches  of  this  Court  in  which  the  learned 
Judges  entertain  a  different  view. 

On  reading  the  decision  to  be  found  at 
page  85,  12  Weekly  Reporter,  it  seems 
to  me  that  to  whatever  extent  it  is  in  point, 
it  is  directly  in  favor  of  our  view  of  the 
case.  For  the  learned  Judges  seem  to  me 
distinctly  to  say,  by  taking  the  converse  of 


Having  so  applied,  it  was  then  incumbent    what  they  do  say,  that  if  possession  of  pro- 


perty shall  have  been  given  under  an  order  of 
Court  by  an  ofiScer  of  Court  to  a  decree - 
holder,  and  to  whatever  extent  such  possession 
shall  have  been  given,  then  and  to  that  extent 
ihe  possession  must  be  considered  to  have 
been  awarded  unier  a  competent  Court 
having  jurisdiction  in  execution  of  its  own 
decree  and  cannot  be  disturbed.  For  what 
the  learned  Judges  say  is  this,  that  if  and  to 


t; 


part  of  the  Court  was  rendered  incumbent  1  whatever  extent  possession  shall  not  have 
upon  the  Court  by  the  provisions  of  Section  !  been  so  given,  and  if  the  decree-holder  shall 
223  of  the  Code  of  Civil  Procedure.  Then  |  have  taken  something  in  excess  of  that 
the  defendant  in  this  case,  the  plaintiff  which  was  given  to  him  by  the  Court  exe- 
decree-holder  in  that  case,  did  apply  to  the  1  cuiing  the  decree  through  its  ofliicers,  then 
Court  to  be  put  in  actual  possession  of  the  I  that  something  would  rightly  form  the  sub* 
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ject  of  a  second  suit.  But  that  is  not  the 
case  before  us.  On  the  contrary,  the  case 
before  us  comes  exactly  within  the  converse 
of  what  I  understand  the  learned  Judges  in 
that  case  to  have  intended  to  imply. 

The  case  to  be  found  at  page  5 1 6  of  11 
Weekly  Reporter  would  seem,  at  first  sight, 
to  be  somewhat  against  our  views.  But  in 
the  first  place,  the  facts  of  that  case  are  not 
given  in  such  detail  that  we  can  exactly 
understand  what  they  were;  and  in  the 
second  place,  the  decision  would  seem  to 
have  proceeded  on  a  state  of  facts  which  is 
not  the  state  of  facts  before  us.  There  the 
leafned  Judges  would  seem  to  have  said 
that  the  decree-holder  had  taken  something 
which  neither  the  Court  executing  the 
decree  nor  the  decree  itself  gave  him ;  and 
then  it  was  held  that  for  that  something  a 
separate  suit  would  lie  to  recover  it.  If  this 
is  the  meaning,  and  I  understand  that  it  is 
so,  of  the  decision  in  question,  I  do  not  at 
all  dissent  from  it.  On  the  contrary,  I  say 
that  it  is  in  exact  accordance  with  the  pre- 
cedent to  be  found  at  page  85,  12  Weekly 
Reporter,  which  I  have  above  quoted,  and 
is  a  precedent  which  I  am  quite  ready  to 
follow.      .    • 

But  a  great  deal  has  been  made  of  the 
illustration  made  use  of  by  the  learned  Chief 
Justice,  who  was  the  Judge  who  delivered 
the  judgment  in  that  case.  Supposing,  the 
learned  Chief  Justice  said,  the  decree  should 
be  for  a  cow,  and  in  execution  of  that  decree 
a  horse  should  have  been  given  to  the  decree- 
holder,  could  it  be  said  that  such  an  absurd 
thing  would  be  supported,  or  would  it  not 
rather  be  the  subject  of  a  separate  suit — a 
suit,  as  I  understand  it,  for  the  recovery  of 
that  which  was  wrongly  taken  under  color 
of  the  decree.  But,  as  I  understand  the 
law,  the  illustration,  however  absurd  the 
case  may  be  which  it  is  intended  to  illustrate, 
does  not  at  all  show  how  the  law  would  be. 
The  question  before  us  is  not  what  is  to  be 
the  thing  delivered  in  execution  of  a  decree, 
bat  what  is  the  Court  which  has  jurisdiction 
to  deliver  that  thing;  and,  therefore,  how- 
ever absurd  might  be  the  order  of  the  Court 
which  directed  the  thing  delivered  to  be 
delivered,  still,  unless  jurisdiction  were  given, 
no  other  Court  would  have  the  power  to 
alter  the  direction  ift  question.  So  that 
however  absurd  the  illustration  in  question 
may  make  out  a  possible  order  to  be,  still 
that  illustration  is  no  guide  to  us,  and  ought 
not  to  be  any  guide  to  us  in  determining 
what  the  proper  Court  is  which  has  juris- 


diction to  determine  a  particular  matter.  But 
however  that  may  be,  I  have  no  sort  of  doubt 
that  the  question  which  is  now  before  us 
was  a  question  which  arose  between  the 
parlies  to  the  decree  of  the  17th  July  i86p, 
and  which  related  to  the  execution  of  that 
decree;  and,  therefore,  in  the  words  of  the 
Act,  it  was  a  question  which  must  be  detef' 
mined,  as  it  was  determined,  by  the  order  of 
the  Court  executing  the  decree,  and  not  by 
a  separate  suit  such  as  is  the  one  before  us. 

In  this  view  of  the  case,  I  would  reverse 
the  judgment  of  the  Lf^er  Appellate  Court, 
and  confirm  the  judgment  of  the  first  Court, 
and  direct  that  the  special  respondent 
plaintiff's  suit  be  dismissed,  and  he  should 
pay  the  costs  of  this  Court  and  of  the  Lower 
Appellate  Court. 

Lochi  7' — I  concur. 


The  8th  June  1870. 
Presenl: 


The    Hon*ble    G.    Loch    and  Dwarkanath 

Mitter,  Judges, 

Possessorysuit— Civil  action— Clause  6,  Section 
23,  Act  X.,  1859— Section  is  Act  XIV.,  i8S9— 
Damages — Crops. 

Case  No.  2726  of  1869. 

Special  Appeal  from  a  decision   passed  by 

Ihe    Officialing    Suhordinale     Judge     of 

<»     Rungpore,    daled    Ihe    21  si    July    t86g, 

modifying  a  decision  of  the  Moonsiff  of 

Bholmaree,   daled  Ihe  2jlh  March   t86g. 

Ram  Mohun  Doss  (one  of  the  Defendants), 

Appellant, 

versus 

Jhupproo  Doss  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Baboo  Issur  Chunder  Chuckerbulty  for 

Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

In  an  ordinary  civil  suit,  not  broujrht  under  Clause 
6,  Section  23,  Act  X.  of  1.S59,  or  under  Section  15,  Act 
XIV,  of    1S59,   a  plaintiff   cannot  recover  possession 
as  against  the  undisputed  owner  merely  by  proving  his 
I  previous  possession  and  disposscseion.    But  he  may 
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daim  damagres  for  the  value  of  crops  taken  away  which 
had  been  raised  by  him  on  the  land,  whereof  he  was 
at  the  time  in  lawful  possession. 


Miller,  y, — We  are  of  opinion  that  the 
plaintiffs'  claim,  so  far  as  it  relates  to  the 
possession  of  the  lands  in  dispute  in  this 
case,  ought  to  be  dismissed.  The  defendant, 
special  appellant,  is  the  undisputed  owner 
of  those  lands;  and  it  was  for  the  plaintiffs 
to  prove  that  they  are  entitled  to  obtain 
possession  of  the  same,  either  by  virtue  of 
a  lease  granted  to  them  by  the  zemindar,  or 
by  virtue  of  a  right  .of  occupancy  acquired 
under  the  provisions  of  Section  6,  Act  X. 
of  1859.  The  plaintiffs  have  not  produced 
their  alleged  lease,  and  there  is  nothing  on 
the  record  to  show  that  they  were  entitled 
to  the  possession  of  the  lands  in  question  at 
the  time  when  this  suit  was  brought.  The 
Lower  Appellate  Court  has  distinctly  found 
that  there  was  no  proof  on  the  record  to 
establish  the  fact  that  the  plaintiff  Howreah 
had  acquired  a  right  of  occupancy.  Under 
these  circumstances,  it  seems  to  us  quite 
clear  that  the  plaintiffs  have  no  right  to 
treat  this  suit  merely  as  a  possessory  suit. 
The  action  was  not  brought  under  the  pro- 
visions of  Clause  6,  Section  23,  Act  X.  of 
1859,  nor  was  it  brought  under  the  provi- 
sions of  Section  15,  Act  XIV.  of  1859.  It 
was  brought  in  the  Civil  Court  as  an  ordi- 
nary civil  suit,  and  the  plaintiffs  cannot 
recover  possession  of  the  lands  in  dispute 
as  against  the  undisputed  owner  of  those 
lands,  merely  by  proving  their  previous 
possession  and  dispossession. 

The  claim  for  damages  stands  on  quite  a 
different  footing.  The  Lower  Appellate 
Court  has  found  that  the  plaintiffs  Jhupproo 
Doss  and  Bhujoo  Doss  were  in  lawful  pos- 
session at  the  time  when  they  were  dis- 
possessed by  the  defendants  Nos.  i  to  9,  and 
that  those  defendants  had  no  right  whatever 
to  take  away  the  crops  raised  by  the  plaint- 
iffs Jhupproo  Doss  and  Bhujoo  Doss  upon 
those  lands  of  which  they  were  at  that  time 
in  lawful  possession.  This  finding  is  quite 
sufficient  to  justify  the  verdict  for  the  value 
of  those  crops. 

With  this  modification,  the  decrees  of 
both  the  Ia)wer  Courts  will  be  reversed,  and 
the  plaintiffs  Jhupproo  Doss  and  Bhujoo 
Doss  will  be  entitled  merely  to  recover  the 
value  of  the  crops  taken  away  by  the  de- 
fendants Nos.  I  to  9  in  the  mode  pre- 
scribed by  the  order  of  the  Lower  Appellate 
Court.  Each  party  will  bear  his  own  costs 
in  all  the  Courts* 


The  8th  June  1870. 
Present : 


The    Hon'ble    L.   S.   Jackson  and    F.  A. 

Glover,  Judges, 

Notice  under  Section  21,  Act  XI.,  1865— Deposit 

— Construction. 

Reference  lo  the  High  Court  by  the  Offi* 
dating  Judge  of  the  Small  Cause  Couri 
at  Kishnaghury  dated  the  $th  May  j8jo, 

Koylash  Chunder  Sannel  and  others 
(Defendants),  Petitioners, 

versus 

Asalut  Shaikh  Gharamee  and  others 
(Plaintiffs),  Opposite  Party, 

Where  notice  of  application  for  a  new  trial  under 
the  latter  provision  of  Section  21,  Act  XI.  of  1865,  is 
^iven,  without  a  deposit  of  the  amount  of  the  decree 
which  has  been  passed  ag^ainst  the  applicant,  a  sal^e* 
quent  deposit  made  within  seven  days  will  not  entitle 
him  to  asK  for  a  new  trial. 

The  words  **  the  next  sitting-  of  the  Court "  in  the 
same  proviso  mean  the  next  sittinjj  after  the  decision 
complained  of,  and  apply  where  the  sittingfsof  the  Small 
Cause  Court  are  not  held  consecutively,  but  the  same 
Judge  sits  in  more  than  one  Couit. 

Reference. — In    these  cases,  *  which  were 
contested  ones,   plaintiffs  obtained  decrees. 
Defendants  filed  "  notices  '*  under  Section  21, 
Aft  XI.  of  1865,  on  the  following  day,  but 
unaccompanied  with  the  amounts  decreed  and 
costs  as  required  by  that  Section.     Within 
seven   days  of   the  original   decision,  /.   e,^ 
seven  open  days  {vide  reference  from  this 
Court,  Grijabhusan  Haider,  decided  26th  Ja- 
nuary last)  •  applications  for  new  trials  were 
I  filed,  and  along  with  these  applications  the 
amounts  decreed  and  costs  were  deposited 
in  each  case.     I  have  refused  the  applica- 
tions on  the  ground  that  the  amounts  decreed 
and  costs  were  not  deposited  along  with  the 
notices  as  required  by  Section  21.     Defend- 
ants urge  that  as  they  are  allowed  seven  days 
from  the  decision  within  which  to  file  the  no- 
tice along  with  which  deposit  is  to  be  made; 
and  as  the  latter  was  made  within  the  seven 
days,   though   not   along   with  the  notices, 
the    latter  are   notwithstanding  valid.     The 
question  on  which  I  have  to  solicit  the  opi- 
nion of  the  High  Court,  is  whether  a  notice 
by  a  defendant  under  Section  21,  Aft  XI. 
of  1865,  to  apply  for  a  new  trial  in  a  case 
which  has  not  been  decided  ex  parte,  is  valid, 
though  unaccompanied  by  the  deposit  of  the 
amount  decreed  and  costs,  if  that  amount 
has  been  deposited  within  seven  days  from 
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the  date  of  the  decision.     My  own  opinion 
is  that  such  notice  is  not  sufficient. 

I  think  the  deposit  is  intended  to  be  a  test 
of  the  dona  fides  of  the  notice,  without 
which  the  Court  should  not  act  on  it ;  in  fact, 
that  the  presentation  of  the  notice  without 
the  deposit  would  be  equivalent  to  no  notice 
at  all,  in  wtiich  case  the  application  for  new 
trial  could  not  be  entertained  (vide  Pitam- 
bur  Sadhukhan  versus  Doya  Moyee  Dassee, 
12  Weekly  Reporter,  16.) 

Judgment  of  the  High  Court: 

Jackson,  J^—l  am  of  opinion  that  a  party 
applying  under  the  latter  provision  of 
Section  21  of  the  Mofussil  Small  Cause 
Court  Act  for  a  new  trial  must  deposit 
in  Court,  with  his  notice  of  application, 
the  amount  for  which  a  decree  shall  have 
been  passed  against  him;  and  that  where 
the  notice  has  been  given  without  such 
deposit,  a  subsequent  deposit,  if  made 
within  seven  days,  will  not  entitle  the  party 
to  ask  for  a  new  trial.  It  appears  to  me  that 
the  Judge  of  the  Small  Cause  Court  at 
Kishnagbur,  in  making  this  reference,  has 
possibly  not  considered  the  full  effect  of  the 
words  with  which  the  proviso  commences; 
they  are:  ** Provided  also  that  it  shall  be 
"competent  to  the  Court,  if  it  shall  think 
"fit,  in  any  case  not  falling  within  the 
"proviso  last  aforesaid,  to  grant  a  new 
"trial,  if  notice  of  the  intention  to  apply 
"  for  the  same  at  the  next  sitting  of  the 
"  Court  be  given  to  the  Court  within  the 
"  period  of  seven  days  from  the  date  of  the 
"  decision,  and  if  the  same  be  applied  for  at 
"  the  next  sitting  of  the  Court.' 

I  understand  the  words  "the  next  sitting 
of  the  Court"  not  to  mean  the  next  sitting 
after  the  notice,  but  the  next  sitting  after 
the  decision  complained  of;  and  that  the 
words  "  within  the  period  of  seven  days  from 
the  date  of  the  decision,''  apply  to  cases  in 
which  the  sittings  of  the  Small  Cause  Court 
are  not  held  consecutively  by  reason  of  the 
same  Judge  being  the  Judge  of  more  than 
one  such  Court;  so  that  in  case  of  the  ab- 
sence of  the  Judge  himself  after  giving 
the  decision,  the  notice,  together  with  the 
deposit  of  the  amount  of  the  decree,  must 
be  given  to  the  Court  within  seven  days,  and 
the  application  must,  in  all  cases,  be  made  at 
the  next  sitting  of  the  Court. 

Ghvtr,  J. — I  concur* 


The  loth  June  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chie^ 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge, 

Lessor  and  lessee^ Ejectment 

Case  No.  188  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  13th  November  rS6g,  reversing  a 
decision  of  the  Moonsiff  of  Mozuffer-^ 
pore,  dated  the  2Sth  July  1868. 

Gobind  Chand  JuUee  (one  of  the 
Defendants),  Appellant, 

versus 

Mun    Mohnn   Jha  (Plaintiff),  and    another 
(Defendant),  Respondents. 

Mr,  C.  Gregory  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Bhowanee  Churn  Dutt  for  Respondents. 

In  a  suit  by  an  ejected  lessee  to  recover  a  year's  ba- 
lance of  rent  from  his  lessor,  who  had  given  a  lease  to 
another  party  and  dispossessed  plaintiff  : 

Hri.d  that,  by  grantinjr  the  later  lease,  defendant  had 
made  himself    responsible  for  any   »oss  jhich   miffht 
thereby  be  occasioned  to  plaintiff,  even  though  he  (the 
lessor)  had  not  collected  the  rent  himself. 
» 

Couch,  C.  7. -In  this  suit,  the  plaintiffs 
case  was  that  the  present  appellant,  one  of 
the  defendants,  having  given  a  lease  to  the, 
plaintiff  and  afterwards  given  a  lease  to 
Kanto  Jha,  the  plaintiff  had  been  dispos- 
sessed,  and  had  only  collected  rents  for  the 
year  1271  to  the  amount  of  31  rupees  9 
annas,  and  he  claimed  the  balance  of  the 
rents  for  that  year.  The  Judge  says  that 
he  finds  as  a  fact  upon  the  evidence  "  that 
the  respondents  "  (that  is  to  say,  the  lessors, 
the  present  appellants  Gobind  Chand  Juttee 
and  others)  "  ejected  the  plaintiff,  and  that 
"  they,  as  well  as  Kanto  Jha,  collected  the 
"rents  for  1271.'*  Now,  if  the  present 
appellant  did,  as  is  found  by  the  Judge, 
eject  the  plaintiff  by  granting  this  lease  to 
Kanto  Jha  who  took  possession  under  it, 
he  would  be  liable  to  make  good  to  the 
plaintiff  the  rents  for  that  part  of  the  year 
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for  which  the  plaintiff  was  so  ejected. 
There  was  an  implied  obligation  on  the 
part  of  the  appellant  that  the  plaintiff 
should  enjoy  the  property  and  take  the  rents 
during  the  lease,  and  it  is  not  necessary  that 
fhe  rent  should  have  been  collected  by  the 
present  appellant  himself;  for  by  granting 
the  lease  to  Kanto  J  ha  he  made  himself 
responsible  for  any  loss  which  might  be 
occasioned  to  the  plaintiff  by  that  act.  Now, 
the  Judge  having  found  these  two  facts 
says  :  "  The  lessors  are,  therefore,  answer- 
"  able  in  damages^  not  only  for  their  own 
**  wrongful  collections,  but  also  for  those 
"  made  by  Kanto  Jha  to  whom  they  had 
**  wrongfully  granted  a  second  lease  for  the 
**  same  village.  I,  therefore,  repeat  my 
"decree  of  the  6th  March  1869,  making 
"  the  lessors  liable  for  the  sum  claimed." 
The  sum  claimed  was  the  balance  of  the 
rents,  and  whether  the  Judge  calls  it  dama- 
ges or  the  balance  of  the  rent  does  not 
affect  the  merits  of  the  case,  provided  that 
he  has  not  awarded  to  the  plaintiff  more 
than  the  balance  of  the  rent.  There  is  no- 
thing in  his  decision  which  affects  the  merits. 
The  plaintiff  has  only  recovered  that  which 
he  was  entitled  to  receive,  and  of  which  he 
was  deprived  by  the  act  of  the  present  ap- 
pellant. 

It  appears  to  us,  when  we  look  at  the 
judgment  given  when  the  case  was  remand- 
ed, that  the  Court  may  have  thought  that 
the  Judge,  when  he  awarded  damages,  might 
have  awarded  something  more  than  the  rent; 
that  he  ml^^ht  have  taken  into  consideration 
the  wrongfulness  of  the  act  and  awarded 
something  on  that  account,  as  a  case  where 
the  amount  to  be  awarded  for  damages  was 
in  his  discretion  ;  and  therefore  it  was  right 
to  direct  his  attention  to  the  circumstance 
that  what  the  plaintiff  was  entitled  to  recover 
was  the  amount  of  the  rent  which  had 
been  collected  by  these  parties  for  that  por- 
tion of  the  year  during  which  the  plaintiff 
himself  had  been  unable  to  collect. 

There  is  no  ground  for  appealing  to  this 
Court  on  the  present  occasion ;  nor  is  there 
any  reason  for  saying  that  the  plaintiff  should 
sue  Kanto  Jha  for  that  portion  of  the  rent 
which  he  might  have  collected.  The  appel- 
lant having  granted  the  lease  to  Kanto 
Jha,  must  be  responsible  for  the  loss  which 
the  plaintiff  has  sustained  by  leason  of  it. 

The  decree  of  the  Lower  Appellate  Court 
must  be  affirmed  with  costs,  including  the 
costs  of  Kanto  Jha. 


The  loih  June  1870. 
P result : 

The    Honble    L.   vS.   Jackson   and   F.    A. 

Glover,  Judges. 

Sale  in  ezecation— Jurisdiction— Notice — Irre- 
gularity. • 

Case  No.  136  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by    the    Subordinate  Judge   of   Nuddea^ 
dated  the  i^th  April  iSyo. 

Hubeebool  Hossein  (Judgment-debtor), 

Appellant, 

versus 

Mr.  W.  O.  Allender,  manager  on  behalf  of 
The  Land  Mortgage  Bank  (Decree-holder), 
and  another  (Purchaser),  Respondents. 

Mr.    W.  A.  Montriou  and  Baboo  Chunder 
Madhub  Ghose  for  Appellant. 

Mr.  R.   T.  Allan  and    Baboo  Juggadanumf 
Moolierjee  for  Responds tsu 

The  Subordinate  Judg^e  of  Nuddea  having  coafirmed 
an  execution-sale  of  an  estate  in  the  towjee  of  that 
District,  of  which  fifteen  mouzahs  were  included  within 
the  24-Pergfunnahs :  HfiLD  that  the  question  as  to  hovr 
far  a  valid  title  to  the  fifteen  nouzahs  was  created  in 
favor  of  the  purchaser,  was  one  which  must  be  raised 
between  him  and  the  judgement-debtor  elsewhere  and 
otherwise  than  before  the  High  Court  in  the  exercise 
of  its  superintending  powers. 

Where  an  estate  has  been  sold  at  auction  for  less  than 
its  market-value,  the  judgment-debtor  is  not  entitled  to 
,have  the  sale  set  aside,  unies-s  he  can  shaw  that  such 
inadequate  price  his  been  directly  and  presumably  the 
result  of  the  irregularity  of  which  he  complains. 

Where  the  sudder  cutcherry  of  the  zemindir  was  be- 
yond the  jurisdiction  of  the  District  Court,  the  publicao 
tion  of  the  notice  of  sale  at  one  of  the  inferior  cutcherries 
was  held  to  be  legal  and  sufficient. 

Jackwut  J. — We  are  asked  in  this  appeal 
to  reverse  the  order  of  the  Subordinate 
Judge,  by  which  he  confirms  the  sale  of  an 
important  estate  belonging  to  Hubeebool 
Hossein,  the  judgment- debtor,  which  was 
sold  in  execution  at  the  suit  of  the  Land 
Mortgage  Bank,  and  was  purchased  Yy 
Dinonath  Bose  Mullick  for  the  sum  of  three 
lakhs  of  rupees. 

The  first  point  which  we  have  had  to 
consider  is  one  which  was  somewhat  dif- 
ferently placed  before  the  Court  below  and 
before  us. 

Originally,  it  was  taken  as  a  ground  of 
objection  to  the  regularity  of  the  sale  though 
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raised  not  within  the  30  days  prescribed  by 
law  for  making  such  objections,  but  before 
the  sale  had  been  confirmed. 

Before  us,  however,  it  has  been  argued 
rather  in  the  shape  of  an  objection  to  the 
legality  of  the  sale,  and  as  a  ground  on 
which  we  ought  to  proceed  in  the  exercise 
of  our  pdwers  of  superintendence  to  set 
aside  the  sale  altogether  as  made  without 
jurisdiction.  That  ground  is  that  although 
the  estate  is  so  far  situate  in  the  district  of 
Naddea  that  it  is  entered  in  the  towjee  of 
that  district,  and  the  revenue  is  paid  to 
the  Collector  of  Nuddea ;  in  point  of  fact,  by 
a  notification  of  the  Government  of  India 
in  the  year  1863,  the  boundary  line  separating 
the  districts  of  the  24-Pergunnahs  and  of 
Nuddea  was  so  altered,  as  to  include  15 
mouzahs  of  the  estate  within  the  civil  juris- 
diction of  the  24-Pergunnahs ;  and  that, 
consequently,  if  not  the  whole  of  the  estate, 
at  any  rate  these  15  mouzahs,  were  beyond 
the  competency  of  the  Civil  Court  of  Nuddea 
to  sell,  and  that,  therefore,  the  sale  is 
invalid. 

It  has  to  be  observed  that  this  was  a  sale 
held  in  e^eauiion  of  a  decree  of  the  24- 
Pergunnahs  Court;  and  on  the  application 
of  the  decree-holder  the  Judge  granted  a 
certificate  stating  that  execution  had  not  been 
had  in  that  district;  upon  which  certificate, 
the  decree-holder  went  for  execution  to  the 
Court  of  Nuddea,  and  there  application  was 
made  for  the  sale  of  this  estate.  As  re- 
marked by  the  Subordinate  Judge  in  affirm- 
ing this  sale,  the  sale  does  not  deal  with 
any  of  these  mouzahs  as  such,  but  is  a  sale 
of  this  estate  bearit  g  a  particular  name  on 
the  Collector's  towjee. 

Looking  upon  this  objection  as  affecting 
the  regularity  of  tl\e  proceedings,  it  appears 
to  me  that  the  Subordinate  Judge  was  quite 
right  in  declining  to  take  notice  of  it,  inas- 
much as  it  was  preferred  after  the  lapse  of 
30  days.  It  also  appears  to  me  very 
doabtfal  whether  this  was  a  ground  such 
as  the  judgment-debtor  would  be  entitled  to 
avail  himself  of,  as  constituting  irregularity 
in  conducting  the  sale.  At  the  same  time, 
I    have  no  doubt  that   if  the  SuiiOrdinate 

iudge  has  found  that,  in  making  this  sale, 
e  bad  done  an  act  completely  beyond  his 
jurisdiction ;  he  would  have  been  right  to 
Kay  his  band  and  refuse  to  confirm  the 
sale.  But  it  appears  to  me  by  no  means 
clear,  that  he  did  go  beyond  his  jurisdiction. 
At  any  rate,  the  estate  being  one  upon 
the  rent-roll  of  the  Collector  of   Nuddea, 


the  Judge  of  that  district  would  have 
primd-facie  jurisdiction  to  sell  it.  How- 
ever this  may  be,  it  seems  to  me  that 
this  is  not  a  ground  upon  which  we  are  call- 
ed upon  to  set  aside  the  sale  under  the  ex- 
traordinary powers  of  the  Court,  Thie 
Subordinate  Judge  has  sold  this  estate  in 
so  far  as  he  could  sell  it ;  and  it  appears  to 
me  that  the  question  how  far  those  mouzahs 
are  conveyed  to  or  a  valid  title  to  them 
created  in  favor  of  the  purchaser,  is  a  ques- 
tion which  must  be  raised  between  him  and 
the  judgment-debtor  in  another  place  and  in 
a  different  way.  I  do  not  think,  therefore, 
that  we  are  called  upon  to  exercise  the 
superintending  powers  of  this  Court  to  set 
aside  the  sale  upon  this  ground. 

The  learned  Counsel  for  the  judgment- 
debtor  then  went  into  the  other  matters, 
which  are  purely  grounds  of  objection  to  the 
regularity  of  the  proceedings  in  conducting 
the  sale.  It  was  suggested  to  him  (and  he 
acquiesced  in  the  suggestion)  that  it  would  be 
desirable  first  to  inquire  whether,  supposing 
such  irregularity  to  have  occurred,  any  sub- 
stantial injury  has  been  thereby  caused  to 
his  client:  and  Mr.  Montriou  thereupon 
read  to  us  the  evidence  of  the  witnesses 
called  for  the  judgment-debtor  to  show  what 
the  gross  returns  of  the  estate  were;  and 
what  the  net  profits  had  been  and  were,  and 
to  show  also  what  overtures  for  the  pur- 
chase of  this  estate  had  been  made  by 
different  parties,  and  what  negotiations  for 
its  sale  were  actually  on  foot  immediately 
before  the  sale ;  and  the  purport  of  that 
evidence,  of  course,  was  to  show  that  the 
"price  which  the  estate  fetched  was,  in  fact, 
far  from  commensurate  with  its  real  value. 

I  confess  that  I  was  not  at  all  satisfied  by 
the  evidence  as  to  the  collections,  that  the 
judgment-debtor  had  given  a  true  statement 
of  The  returns  of  the  properly.  As  to  the 
offer  by  the  person  who  has  now  actually 
purchased  the  estate  to  give  three  lakhs  of 
rupees  for  the  zemindaree,  and  leave  the 
estate  in  the  hands  of  the  judgment-debtor 
in  the  shape  of  a  putnee,  that  offer  was  con- 
tin:;ent  upon  the  purchaser  being  satisfied 
as  to  the  actual  returns  and  profits  of  the 
propery.  It  turned  out  that  he  never  was 
so  satisfied,  and  for  that  reason  alone,  so  far 

'  as  I  can  see,  the  offer  came  to  nothing. 

I 

But  it  is  not  because  an  estate  has  been 
sold  at  auction  for  less  than  its  market-value, 
even  if  that  were  shown  to  be  the  case,  that 
the  judgment-debtor  is  entitled  to  have  the 
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sale  set  aside,  and  property  put  up  for  sale 
again.  He  must  show  that  such  inadequate 
price  has  been  directly  and  presumably  the 
result  of  the  irregularity  in  the  sale  of  which 
he  complains.  It  appears  to  me  that  there 
is  nothing  of  the  sort  shown  here. 

It  is  contended,  in  the  first  place,  that  the 
•proclamation  of  attachment   and  sale  were 
never  made.     Now,  ihe  evidence   on   both 
sides  on  that  point  has  been  read  to  us;  and 
I  confess  I  see   no  reason  to  discredit  the 
evidence  which  Mr.  Montriou  characterizes 
as  .being   formal,   frivolous,    and   good    for 
nothing.     I  really  see  not  much  to  choose  be- 
tween the  evidence  upon  the  one  side  or  the 
other.     As  to  the  evidence  of  the  decree- 
holder  being  formal,  it  is  to  some  extent  what 
that  evidence  roust  always  be.     It  is  not  to 
be  expected  that  independent,  respectable, 
and  educated  persons  are  to  be  found  who 
will  come  forward  to  depose  to  service  and 
execution    of    processes  of  this  kind.     The 
Courts  have  to  depend  to  a  great  extent  on 
the  testimony  of  iheir  own  officers,  and  the 
persons  who   accompany   those   officers  on 
the  part  of  the  decree-holder  to  see  to  the 
proper   service   of   the   process.     I   confess 
I    see    good    reason    to    believe    that    the 
proclamations,      both    of    attachment    and 
sale,  were  made  in  the  manner   in   which 
they     are    alleged    to    have    been     made, 
and  I  think  there  is  reason  for  that  belief. 
^A  prioriy  we  should  be  inclined  to  believe 
that  where  impoitant  interests  are  at  stake, 
where  the  debt  was  large  and  the  properly 
considerable,  the  decree-holder  would  take 
every  care  that  the  formalities  prescribed  by 
law  were  carried  out.     This  is  not  a  case  of* 
an  obscure  judgment-debtor  and  trivial  pro- 
perty,  which    some  creditor    or  mookhtear 
desires  to  get  into  his  hands,  by  suppressing 
the  usual  formalities,  and  having  the  sale  to 
take  place  in  a  hole-and-corner  fashion.   The 
parties  in  this  case  could  not  be  supposed  to  do 
this.     The  fact  that  this  important  property 
was  about  to  be  put  up  for  sale  would,  in  all 
probability,  be  known  to  many  persons.     I 
think,  therefore,  that   the  decree-holder  on 
.the  one  hand  would  have  nothing  to  gain  by 
suppressing   the   usual   notice,  and,  on  the 
other  hand,  would  be  desirous  that  the  sale 
which  would  result  in  the  payment  of  his 
debt  should   not  be  questioned  on   formal 
grounds. 

Then  it  is  said  that  the  publication  of  this 
notice  was  made  at  an  improper  place,  and 
that  the  requirements  of  the  law  were  not  I 
carried  out.     The  evidence  shows  that  the 


notices   were   published   at  a   place  called 
Bainkhura,  where  there  is  not  the  principal 
or  sudder  cutcherry  of  the  proprietor,  but 
one  of  the  inferior  cutcherries  used  by  the 
collecting  gomashtah  when  he  goes  to  that 
village  to  make  collections.     Now,  .the  law 
does  not  prescribe  in  what  particular  place, 
or  in  what  sort  of  place,  notices  are  to  be 
published.     It  merely  says  that  *  when  the 
property  ordered  to  be  sold  may  consist  of 
land,  or  of  any  right  or  interest  in  land,  the 
proclamation   shall    be  made    on  the  spot 
where  the  properly  is  attached,"  and  that, 
by  Section  239,  is  to  be  some  place  on  or 
adjacent  to  such  lands.     And  there  seems  to 
have  been  in  this  case  a  very  obvious  reason 
why  the  peon  did  not  proceed  to  Hyderpore, 
which  is,  as  we  are  told,  the  place  where  the 
sudder  cutcherry  is  ;  and  that  is,  that  Hyder- 
pore is  not  in  the  jurisdiction  of  the  Nuddea 
Court   but    in   that    of  the    24-Pergunnahs 
Court.     It  is  very  improbable  that  the  peon 
would  leave  the  jurisdiction  of  the  Court  to 
which  he  belonged  for  the  purpose  of  mak- 
ing the   publication   of  the  notice,  even  if 
he  could  do  so,  in  the  jurisdiction  of  another 
Court.     It  seems  to  me,  therefore,  that  the 
publication  of  the  notice  in   that  particular 
place  was  legal  and  quite  sufficief^t :  and  we 
find  that  the  judgment-debtor  was  himself 
present  in  the  Zillah  Court  at  the  time  when 
the  sale  took  place.     I  have  no  doubt,  there- 
fore, that  he  was  fully  informed ;  and  more- 
over there  is  no  attempt  to  show  that  persons 
who  would  have  bid  were  kept  away,  or  bad 
no  information  that  the  sale  was  about  to 
take   place.     In   fact,   we  know   very   well 
that  such  persons  derive  information  on  these 
subjects  from  the  far  greater  publicity  which 
results  from  the  notices  being  stuck  up  in 
the  Court -iiouse  and  the  Collector's  cutcher- 
ry, than  from  their  being  published  on  the 
property  itself.     Informa^on  of  that  sort  is 
almost  always  disseminated  by  mookhtears 
who  attend  the  offices  of  the  Courts,  and  who 
convey  such  information  to  the  clients  for 
whom  they  act  wiih  much  greater  certainty 
than  any  mofussil  publication  of  them  would 
do.     Therefore,  I  do  not  believe  either  that 
there  was  any  defect  in  the  publication  of 
this  notice^  or  that  there  was  the  slightest 
want  of  publicity  or  any  sort  of  prejudice 
to  the  judgment- debtor  in  what  took  place. 
I  think,  therefore,  that  the  Court  below  was 
quite  right  in  refusing  to  set  aside  the  sale, 
and  that  this  appeal  must  be  dismissed  with 
costs. 


Glovefy  J. — I  concur. 
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The  13th  June  1870. 

Preseni  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justiccy  and  the  Hon'ble  F.  B.  Kemp, 

Judge, 

Appeal — Refund  of  Stamp-daty. 

In  the  Matter  of 
Mr.  G.  H.  Grant,  Appellant  in  Regular 

Appeal  No.  73  of  1870,  Petitioner, 
Mr,  R,  E,  Tividale  for  Petitioner. 

Where  excess  stamps  had  been  filed  In  consequence 
al  an  over* valuation  o(  the  appeal,  the  surplus  amount 
was  ordered  to  be  refunded. 

Note  by  the  Deputy  Registrar, — The 
original  case,  as  appears  from  the  papers 
on  the  record,  was  instituted  in  the  Court  of 
the  Subordinate  Judge  of  Beerbhoom,  and 
was  valued  at  29,224  rupees  and  4  annas. 

The  Subordinate  Judge  decreed  that  part 
oi  ibe  claim  which  was  estimated  at  23,876 
rapees. 

The  defendant,  who  now  appeals  to  this 
Coart  against  that  part  of  the  Lower  Court's 
decree  which  was  in  favor  of  the  plaintiffs, 
has  valued  his  appeal  at  the  full  amount  of 
the  plaintiff's  claim,  and  has  used  stampsj 
for  the  engrossment  of  the  appeal  of  the 
value  (Rupees  975)  indicated  by  the  value 
of  the  appeal  ;  whefeas  had  the  appeal  been  j 
correctly  valued,  that  is  to  say,  valued  with 
reference  to  tfiat  part  of  the  Subordinate 
Judge's  decree  appealed  from,  the  fee  levia- 
ble, under  the  Court  Fees  Act  for  stamps  for 
petition  of  appeal,  would  have  amounted 
to  835  rupees,  or  140  rupees  short  of  what 
has  been  expended  on  that  account. 

Couch,  C,  J, — The  valuation  of  this  ap- 
peal will  be  considered  22,876  rupees,  and 
the  sum  of  140  rupees,  being  the  amount  of 
excess  stamps  filed  by  the  appellant,  will  be 
refunded. 

VoL  XIV. 


The  13th  June  1870. 

Present : 

The  Hon'ble  £.  Jackson  and  Sir  Charles 
Hobhouse,  Bart,y  Judges,  • 

Suit  for  a  receipt  —  Dissolution  of  partnsndilp— 

Evidence. 

Case  No.  169  of  1870. 

Special  Appeal  from  a  decision  parsed  hy 
the  Commissioner  of  Cooch  Behar,  dated 
the  jlh  July  i86g,  •affirming  a  decision 
of  the  Subordinate  Judge  of  Darjeeling^ 
dated  the  i6th  April  i86g, 

J.  C.  Elijah  (Defendant),  Appellant, 

versus 

» 

Aratoon  Brothers  (PlaintiflFs), 
Respondents, 

Messrs.  R,  E,  Twidale  and  G*  A,  TwidaU 

for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Hem  Chunder 
Banerjee  for  Respondents. 

Plaintiff  and  defendant  entered  into  a  contract  with 
a  view  to  trade,  by  which  each  was  to  contribute  a  cer- 
tain sum  either  in  cash  or  good's.  A  trading  ooncem 
was  opened  accordingly ;  but  after  a  very  short  time  the 
parties  fell  out.  Defendant  then  obtained  through  tb* 
Magistrate  the  return  of  certain  fifo<>ds  which,  as  he  alleg- 
ed, he  had  placed  with  the  plaintiff  independent  of  tbe 
partnership-speculation.  Plaintiff  thereupon  sued  for  a 
declaration  that  the  goods  were  the  partnership-goods^ 
and  to  obtain  a  receipt  for  them  as  such. 

Held  that  there  was  no  cause  of  action,  and  a  suit 
for  a  receipt  did  not  lie. 

Held  that  in  the  absence  of  books  and  aocottiits  or 
any  other  evidence,  the  suit  could  not  be  oonveited 

into  one  for  dissolution  of  partnership. 

Jackson,  J, — It  is  quite  clear  that  the 
Lower  Courts  should  have  rejected  this 
suit  when  the  plaint  was  first  brought 
into  Court.  The  plaint  disclosed  no  cause 
of  action;  states  no  injury  to  have  resulted 
to  the  plaintiff  from  any  act  of  the  defend- 
ant ;  and  asks  for  no  relief  which  any  Civil 
Court  can  give. 

The  facts  are  these:  The  plaintiff,  the 
defendant,  and  a  third  party  entered  into 
a  trading  speculation  at  Darjeeling.  The 
plaintiff  was  to  contribute  5,000  rupees 
and  the  defendant  800  rupees  towards  it, 
and  the  third  party  1,000  rupees.  Their 
speculation  had  hardly  commenced  when 
they  quarrelled.  The  defendant  complained 
to  the  Magistrate  that  some  goods  to  the 
value  of  200  rupees  had  been  placed  by  him 
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with  the  plaintiff,  independent  of  the  pirt- 
nership-speculaton  which  he  hid  brought 
up  to  Darjeelin^  on  his  own  account,  and 
which  the  plamtifT  would  not  restore  to  hitn. 
The  [>lainti(f  app  'ars  to  have  contended  that 
th'ese  were  goods  which  the  defendant  had 
contributed  in  the  pi  ice  of  cash  towards  the 
speculation.  Tne  Magistrate,  however,  in- 
terfered and  directed  the  plaintilf  to  return 
these  goods  to  the  defendant,  and  they  -were 
returned,  the  pi)lice-officer  who  made  them 
over  giving  a  receipt  for  them  at  the  time. 
The  plaintiff  has  no^^  preferred  this  suit  for 
a  declaration  that  these  g<)ods  were  the 
partnership-goods,  and  to  obtain  from  the 
defendant  a  receipt  for  them  as  such  part- 
nership-goods. Tne  defendant  still  denies 
that  these  articles  had  any  connection  with 
the  partnership,  and  refuses  to  give  any  such 
receipt  as  is  demanded  by  the  plaintiff. 
Tne  Courts  below  have  raised  an  issue  on 
the  point  *as  to  whether  the  plaintiff's  or 
the  defendant's  statement  as  to  these  goods 
is  the  correct  statement ;  and  on  the  ground 
that  the  defendant  has  been  unable  to  satis- 
fy \he  Courts  tnat  he  subscribed  800  rupees 
in  cash  to  the  speculation,  as  he  alleges  he 
did,  have  held  that  the  goods  in  question 
were  contributed,  in  lieu  of  ca>h,  to  the 
partnership,  and  have  ordered  that  the  de- 
fendant shall  give  the  plaintiff  a  receipt  for 
800  rupees. 

'  On  special  appeal  it  is  contended  that  no 
such  suit  for  a  receipt  will  lie ;  that  the 
plaintiff  has  already  got  a  receipt  for  the 
goods;  and  that  even  in  trying  the  question 
as  between  the  plaintiff  and  the  defendant  as 
to  which  of  their  statements  is  true  regard- 
ing these  goods,  the  Courts  have  gone  wholly 
wrong  in  not  requiring  the  plaintiff  to  prove 
bis  averments,  and  in  throwing  the  whole 
onus  of  proof  on  the  defendants. 
:  1  think  that  the  suit  of  the  plaintiff  and 
the  decrees  of  the  Lower  Courts  are  open  to 
a}l  these  objections.  Tne  plaintiff  has  got  a 
receipt  for  the  goo  Is  which  he  made  over. 
Whether  that  receipt  is  signed  by  thedcftrnd- 
ant  or  by  the  police  officer  is  immaterial. 
The  plaintiff  cannot  bring  a  suit  for  a 
receipt.  The  plaintiff  is  not  injured  by  the 
defendant  not  giving  him  any  further  receipt. 
If  the  result  of  returning  these  goods  had 
been  that  the  plaintiff  had  incurred  any  loss, 
he  might  have  brought  a  suit  for  damages 
for  such  loss.  But  it  is  not  pretended  tnat 
aViy  loss  or  injury  has  been  sustained.  The 
goods  which  the  defendant  deposited  with 
the  plaintiff  have  been  returned  to  him,  whe- 


ther such  goods  were  the  partnership  goods 
or  the  defendant's  own  venture  goods. 

If  the  question  as  tf>  which  description  of 
goods  these  articles  were  had  been  correctly 
tried  and  determined,  we  might  have  allowed 
the  declaration  of  the  Couns  on  this  point 
to  s:and.  But  it  seems  to  be  quite  certain 
that  the  plaintiff  has  produced  aosplutely  no 
evidence  upon  the  point.  He  has  not  put  in 
any  ot^the  partnership  accounts,  and  he  has 
called  no  witnesses  to  prove  that  these 
particular  goods  were  made  over  to  him  for 
the  purposes  of  the  partnership.  That  part- 
nership seems  to  have  no  sooner  commenced 
than  it  was  dissolved.  In  the  absence  of  all 
evidence  on  the  point  from  the  plaintiff,  the 
suit  should  have  been  dismissed.  The  defend- 
ant may  be  unable  to  satisfy  the  Court  that 
he  contributed  a  sum  of  800  rupees  in  cash 
to  the  partnership ;  but  on  what  ground* 
under  such  circumstances,  the  plaintiff  caa 
be  entitled  to  receive  from  the  defendant  a 
receipt  for  800  rupees  it  is  imoossible  even 
to  conjecture.  There  is  no  evidence  that  the 
goods  returned  were  worth  800  rupees. 

The  real  fact  is  that  the  plaintiff  is  under 
some  apprehension  that  the  defendant  may 
bring   a  suit   against  him   for  *8ob   rupees^' . 
and  he  has  brought  this  suit  to  prevent  any  • 
such  suit  being  preferred  by  the  defendant. • 
Had  the  plaintiff  come  into  Court  for  an 
account    of     the    partnership    there    might 
have  been  some  ground  for  the  suit ;  but  the 
accounts  are  all  in  his  hands,  and  he  has 
not  produced  a  single  paper  regarding  them 
or  given  any  information  about  them. 

I  It  seems  to  us  that  the  proper  course  is 
to  dismiss  this  suit  as  being  founded  upon  no 
cause  of  action. 

As  this  objection  was  not  taken  in  the 
Lower  Court,  each  party*  will  pay  his  own 
costs  of  this  suit. 

Hobhouse,  J, — I  agree  that  this  action' 
cannot  be  maintained.  It  is,  in  reality,  as 
Mr.  Gregory  is  obliged  to  admit,  a  suit  in 
the  nature  of  a  suit  for  a  dissolution  of  part- 
n'^rship,  and  praying  for  a  release  in  full 
from  such  partnership  so  far  as  the  defendant 
is  concerned.     The  facts  are  these  : — 

The  plaintiffs  and  the  defendant  entered 
into  a  contract,  of  ]  date  the  21st  March 
186S,  by  which  they  were  to  find  certain 
sums  of  m  >n*y,  each  of  them  a  particular 
su;n  either  in  cash  or  in  good^,  these  sums 
of  money  converted    into  goods,  or  these 
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goodi  they  were  to  convey  to  D.irjeeling, 
and  were  there  to  reside  toq^ether  as  part- 
ners for  the  purpose  of  disp  )sing  of  the  said 
gOods»  each  person  to  receive  a  certain  per 
cenUge  upon  whitever  sum  of  niDney  he 
mighjt  have  advanced,  and  all  to  receive 
rateabiy  any  profiis  from  the  concern. 

A&  a  nfatter  of  fact,  the  concern  was 
opeiied  in  Darjeeling;  aud  after  it  ha^i  beeo 
opened  for  a  very  sh)rt  tims,  and  goods  of 
a  vtfry  small  amount  hid  bien  disp  )sed  ot 
on  behalf  of  the  concern,  the  defendant  was 
turned  out  of  it. 

Thereafter,  he  invoked  the  aid  of  the 
Magistrate  to  recover  certain  go.)ds  of  his 
own»  as  he  said,  and  independent  of  the  con- 
cerOy  which  the  plaintiffs  were  retaining  in 
what  had  been  the  common  shop. 

Accordingly,  certain  goods  of  a  value, 
which  the  defendant  himself  apparently  a-i- 
sessed  at  400  or  500  rupees,  were  returned 
to  him,  and  receipt  for  the  said  goods  was 
given  to  the  plaintiff.  Tnis  was  dated  the 
3rd  June  1868. 

On  the  6th  Tune  1868,  the  plaintiffs  insti- 
tuted the  present  suit,  and  the  prayer  was 
to  receive  a  receipt  for  the  value  of  goods 
delivered  on  account  of  the  partnership  to 
the  amount  of  800  rupees,  as  by  the  agree- 
ment of  the  a  1st  March  1868,  the  said 
goods  being  those  which  had  been  made  over 
to  the  defendant  by  the  Magistrate  on  the 
3rd  June.  The  cause  of  action  then  was 
the  delivery  over  to  the  defendant  of  the 
goods  in  question  on  the  3rd  June  i8(>8. 
Now,  whether  those  goods  were  the  defend- 
ant's own  goods  independent  of  the  con- 
cern, or  whether  they  were  those  goods 
which  the  defendant  had  put  into  the  con- 
cern, they  were  equally  the  defendant's  own 
property,  and  therefore  there  was  no  cause 
of  action  to  the  plaintiff,  and  no  suit  lay  on 
behalf  of  the  plaintiff  to  receive  from  the 
defendant  a  receipt  for  the  same  goo  Is.  In 
facr,  as  1  have  said,  they  were  anyhow  the 
defendant's  own  goods. 

But,  in  reality,  when  the  plaintiffs  asked 
for  a  receipt  for  the  said  goods,  they  were,  in 
reality,  paying  for  a  dissolution  of  partner- 
ship, and  for  a  receipt  in  full  by  way  of 
discharge  from  such  partnership  on  the  part* 
of  the  defendant. 

But  to  arrive  at  a  decree  in  such  a  suit  it 
was  necessary  for  th^  plaintiffs,  who,  by  the 
agreement,  were  to  be  considered  the  chief 


partners  in  the  firm,  and  who  were  to  keep 
the  bojks  of  ihi  firm,  and  wio  did,  it  is  ad- 
mitted, keep  such  bo)ks,  it  wis  necessary  for 
tnein  to  file  accouats  showing  the  cash  of- 
goo  is  received  from  all  the  pinners,  showing 
also  a  b  ilance  of  tnose  accouats.  and  what* 
ever  cash  or  goods  vvas  due  to  each  partner ; 
and  It  was  n  >t  ua:il  this  hid  been  done  that 
the  piiintiffs  would  be  entitled  to  claim  thatr 
the  g))ds  received  by  tiie  defen  lam  were! 
pirtn;:r'{hip-goods  d-*livered  over  to  him  in- 
full  oc  whatever  mighi  be  dai  from  the  firm, 
and  so  uvitling  the   pli^intiffs  to  obtain   a. 
dissolution  of  the   partnership,    and   a  dis- 
charge from   the  defendant   of  all  liability 
in    tne.  muter    of  sucn    partnership.    Bair 
admitteily  tne  plaintiffs  have  filed  no  suchv 
books  and  no  such  accounts,  and  their  suit, 
is  not  in  so  many  term*?  a  suit  for  dissolution^ 
of  partnership  and  discharge  from  liability. 
This  being  s),  tnere  is  not  any  evidence  on 
ihe  record,  neither  is  there  any  plaint  or  any 
written    statement    on    the   record,    out    of/ 
ivhich  we  can  convert  this  suit  into  a  suit. 
f<)r  dissolution  of  partnership,  and  direct  on. 
remand  thu  it  may  be  tried  as  such  a  suit. 
All  that  remains,    therefore,  in  mv  opinion, 
is  that  the  judgments  of  the  Courts  below" 
should  be  reversed,  and   the  plaintiffs'  suit* 
be  dismissed. 

But  I  agree  that,  under  the  circumstances,^ 
each  party  should  pay  his  own  costs  of  all 
the  Courts. 


The  13th  June  1870.  r 

*  Present: 

« 

The  Hon'ble  G.  Loch  and  Dwarkanath  .  - 
Milter,  Judges, 

Inconsistent  titles^Registration  in  Collector- 
ate— £vidence. 

Case  No  225  of  1870. 

Special  Appeal  from  a  decision  passed  by, 
the  Officiating  Jud^e  0/  Kun^pore,  dat^ 
ed  the  30th  September  iH6g,  affirming', 
a  decinon  of  the  Subordinite  Jul^^e  of 
thu  District,  dated  the  tgth  November 
1868, 

Ameeroonissa  Bibee  (Defendant),  Appellanty 

versus 

Woomarooddeen  Mahomed  Chowdhry  and 
another  (Plaintififs),  Respondents.    ^ 
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Baboos  Grija  Sunkur  Mojaomdar  and  Issur 
Chunder  Chuckerbuity  for  Appellant. 

Baboos     Unnoda     Pershad    Banerjee     and 
JRomesh  Chunder  M titer  for  Respondents. 

V^ere  a  Hindoo  widow  claimed  property  on   the 

Eound  that  it  had  been  held  as  henamee  for  her  hus- 
Ad,  and  also  that  a  hibbaoamah  had  been  executed  in 
her  favor  in  order  to  remove  certain  difficulties,  it  was 
held  that  the  titles  were  not  inconsistent,  and  that, 
even  if  the  titles  were  inconsistent,  there  was  nothinjr 
tQ  prevent  her  succeeding^  on  the  strength  of  the 
hibhanamah. 


evidence;  and  even  if  it  had  been  proved 
by  evidence,  it  is  perfectly  clear  that  it 
would  not  operate  as  an  estoppel  either 
against  Anund  Moyee.  or  against  the  plaintiff 
who  derives  her  liile  from  her. 

Lastly,  it  has  been  argued  that  the  special 
appellant  is  a  bond-file  purchaser  for  va- 
luable consideration  without  notice?  It  is  ex- 
tremely doubtful,  as  their  I>ordships  in  the 
Pnvv  Council  have  remarked  in  the  case  of 


i  Varden  Seth  Sim  versus  Luckpaihv  Royjee 
The  mere  fact  of  registration  in  a  Collector's  books  |  Lallah,  reported  in  page  483,  Sutherland's 

is  no  evidence  of  title.    •  '  n  •        #^  1    j     •  •  l   Ju        •u       j 

Privy  Council  decisions,  whether  the   doe* 
Mitier,  J. — Wk  see  no  reason  to  interfere    trine    of    bond-fide    purchaser  for  valuable 


with  the  jodgmenis  of  the  Lower  Courts  in 
this  case.  It  is  argued  that  the  plaintiff, 
now  special  respondent,  cannot  be  permitted 
to  sue  upon  two  inconsistent  titles.  We  find, 
however,  that  there  is  no  inconsistency  in 
the  titles  set  up  by  the  plaintiif.  Her  case 
was  that  the  property  in  suit  was  held  by 
one  Kylash  Chunder  as  benamee  for  her 
hctsband,  and  that  a  hibhanamah  was  af- 
terwards executed  in  her  favor  in  order  to 
remove  certain  difficulties  which  had  arisen 
in  consequence  of  certain  disputes  between 
the  parties.  There  is  nothing  inconsistent 
In  these  allegations ;  and  even  if  there 
were  any  such  inconsistency,  we  do  not  see 


consideration  without  notice^  which  is  a 
doctrine  peculiar  to  the  Courts  of  Equity 
in  England,  is  applicable  to  cases  arising  in 
this  country.  But  even  if  it  were  so  ap- 
plicable, it  was  for  the  special  appellant  to 
take  the  plea  most  distinctly  in  his  plead- 
ings, and  to  prove  it  to  the  fullest  extent 
required  by  ihe  Courts  of  Equity  in  Eng- 
land. In  the  present  case,  the  plaintiff  has 
given  no  evidence  whatever  that  he  made 
any  reasonable  enquiries  to  ascertain  who 
the  real  proprietor  was.  The  only  argu- 
ment which  his  pleader  has  been  able  to 
bring  forward  is  that  the  names  df  the  spe- 
cial appellant's  lessors  were  registered  in 
the  Collector's  books,  and  that  the  special 
appellant  was,  therefore,  justified  in  as- 
suming those  persons  to  be  the  true  owners 


any  reason  why  the  plaintiff  should  not  sue-      .  ,,  r,,. . 

•^ ,   .       .  .  .i_       .  ».      /•    i_     t  of  the  property.     This  very  point  was  rais- 

ceed  in  this  case  on    the  strength   of  the  ,  ^^  ,„  ^^^  ^^^^ ' ^^  y^,^^^  S^,/h  Sam,  already 

hibhanamah,  even  if  she  is  not  to  be  per-  ■  referred  to ;  and  it  has  been  held  by  the 
mitted  to  fall  back  upon  her  original  title  .  Lords  of  the  Judicial  Committee  that  the 
as  the  heiress-at-law  of  Ram  Gopal.  I  mere  fact  of  a  person's  name  being  regis- 

ftered  in  the  Collector's  books  is  no  evi- 
It  has  been  further  contended  that  the  j  dence  of  title,  and  that  a  purchaser  from 
Judge  has  come  to  no  distinct  conclusion  on  1  such  a  registered  person  would  not  be  justi- 
the  genuineness  or  otherwise  of  the  hib- 
hanamah relied  upon  by  the  plaintiff.  We 
see  no  reason  for  accepting  this  contention 
as  correct.    The  Judge  has  gone  through 


fied  in  rehing  upon  the  fact  of  such  regis- 
tration, as  sufficient  to  entitle  him  to  treat 
the  recorded  owner  as  the  real  owner. 

It  is,  therefore,  needless  for  us  to  enter 


all  the  evidence  in  the  case,  and  he  repeat-  into  any  further  discussion  on  this  point; 
edly  refers  to  the  hibhanamah  as  a  genuine  ^"^  we  should  like  to  add  that  the  facts  of 
document  which  has  been  fully  acted  upon  ,  ^^^^  ^^^e,  as  found  by  the  Judge,  are  quite 
hv  the  oarties  sufficient  10  show  that  the  special  appellant 

i        ^         '  did  not  make  any  reasonable  enquiries  at 

It  has  been  further  argued  that  the  plaint-  j  ^^  tJ"^e  when   he   made  the  purchase   in 
iff  is  bound  by  a  certain  admission  made  1  Question. 

by  her  predecessor,  Anund  Moyee,  in  a  pre-  For  the  above  reasons,  we  dismiss  this 
vious  suit  between  her  and  some  third  par- 1  special  appeal  with  costs. 


ties.      This  objection  is  manifestly  unten- 


Loch,  y, — I  concur  in  rejecting  the  spe- 


able.    The  Judge  has  found  as  a  fact  that  |  cial  appeal,  sufficient  grounds  for  admitting 
the  alleged   admission  was  not  proved  by  '  it  not  having,  in  my  opinion,  been  made  out, 
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The  15th  June  1870* 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and   ihe   Hon'ble   F.  B.   Kemp, 

Ancestral  property— Possession— Title. 

Case  No.  39  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Beerbboom, 
dated  ihe  2gih  November  i86g. 

Tckait  Hurro  Narain  Singh  (Defendant), 

Appellanty 

versus 

Boykunt  Narain  Singh  (Plaintiff), 
Respondent, 

Baboos  Sreenath  Doss  and  Ram  Ch under 
Mitter  for  Appellant. 

Mr,  R.  T,  Alian  and  B.iboo  Chunder 
Madhub  Ghose  for  Respondent. 

Possession  cf  ancestral  property  is  {jfood  evidence  of 
titfe  against  a  co-sharer,  if  shown  to  be  exclusive  and 
to  be  inconsistent  with  the  co-$harer*s  having  any  rig^ht 
im  the  portion  claimed. 

Couch,  C  J. — ^The  first  ground  of  appeal 
is  that  "  inasmuch  as  the  estate  of  ihe  plaint- 
"iff  is  under  the  surveillance  of  the  Court 
•'of  Wards,  the  plaintiff  is  incompetent  to 
"bring  this  suit  himself.''  Now,  ihe  answer 
to,  that  is  ihat  the  estate  is  not  under  the 
Court  of  Wards.  By  whatever  authoriiy 
ihe  Commissioner  of  iheSontnal  Per^unnahs 
has  taken  charge  of  the  estate,  it  is  not  as 
the  Court  of  Wards  that  he  has  done  so. 
There  is  nothing  in  the  circumstances  under 
which  the  estate  has  been  placed  in  his 
charge,  which  disqualifies  the  plaintiff  from 
bringing  this  suit.  It  does  not  come  at  all 
under  Regulation  X.  of  1793.  The  plaint- 
iff's statement  in  the  plaint  must  be  taken 
with  reference  to  whai  really  appears  to  be 
the  fact.  When  he  speaks  of  his  estate  being 
under  the  Court  of  Wards,  it  is  clear  that 
it  is  not  a  correct  term  to  u^^e.  It  is  not 
under  the  Court  of  Wards,  and  therefore 
there  is  no  ground  for  that  objection  to  the 
decree  of  the  Court  below. 

Then  the  next  objection  taken  is  that  the 
suit  is  barred  by  the  Law  of  Limitation. 
Now,  that  depends  upon  what  evidence  there 
is  with  regard  to  the  dale  of  the  disposses- 
sion of  the  plaintiff  by  the  defendant.  It 
being  admiited  by  the  plaintiff  that  the  dis< 
possession  took  place  at  least  1 1  years  before 


he  brought  his  suit,  it  is  incumbent  upon 
him  10  show  by  satisfactory  proof  that  the 
dispossession  was  within  1 2  years ;  and  by 
satisfactory  proof,  I  understand  to  be  meant 
what  appears  from  the  judgment  of  the 
Privy  Council  in  ihe  case  that  has  been 
quoted,  Moharaj  Kooer  Baboo  Nitressur 
Smgh  versusVii^oo  Nund  Lall  Singh,*  Vill. 
Moore's  Indian  Appeals,  199 — we  must  look 
at  the  evidence,  and  see  whether  upon  the 
balance  of  it  dispossession  did  take  place 
within  12  years.  Now,  here  the  evidence 
is  all  one  way.  The  plaintiff's  evidence  all 
tends  to  show  that  the  dispossession  was  con- 
temporaneous with  the  execution  of  the  or- 
der of  February  1S57,  which  was  executed 
in  July  1857.  The  defendant  has  given  no 
evidence  to  show  a  dispossession  before  this 
lime.  Such  of  the  witnesses  as  speak  to  the 
dispossession  all  point  to  its  having  taken 
place  at  ihat  period.  We  think 'that  what 
the  judgment  of  the  Privy  Council,  which 
was  upon  Regulation  III.  of  1793,  Section 
14,  and  not  the  present  Limitaiion  A£l,  re* 
quires  witn  regard  to  dispossession  being 
shown  within  1 2  years,  has  been  completely 
satisfied  by  the  evidence  adduced  in  this 
case.  Thai  then  disposes  of  the  objection 
as  to  the  Law  of  Limitation. 

The  third  que^tion  is  whether  the  plaint- 
iff has  given  such  proof  of  his  title  and  pos- 
:>ession,  as  to  entitle  him  to  recover  that  por- 
tion of  the  property  for  which  the  Lower 
Couit  has  passed  a  decree.  It  is  shown 
that  he  was  in  possession  for  some  time 
anterior  to  the  dispossession  by  the  de- 
fendant. This  is  ancestral  property,  and 
j)Ossession  is  probably  the  only  evidence 
which  he  could  give  of  his  title — possession 
or  receipt  of  rent ;  and  if  it  were  to  be  said 
that  that  is  not  evidence  against  the  defend- 
ant, the  plaintiff,  although  he  might  have  a 
perfectly  good  title,  must  fail  in  his  suit.  We 
see  no  reason  for  saying  that  because  the 
defendant  is  a  co-sharer,  the  plaintiff's  posses- 
sion shall  not  be  evidence  of  title  against 
him,  if  it  is  shown  to  be  exclusive  on  the 
part  of  the  plaintiff,  and  to  be  a  possession 
inconsistent  with  the  defendants,  notwith- 
standing he  is  a  co-sharer  in  the  estate, 
having  any  right  to  that  portion  of  the  pro- 
perty which  is  the  subject  of  the  suit.  If 
the  plaintiff's  possession  of  the  property  in 
suit  was  exclusive,  it  is  as  good  evidence 
of  title  in  the  plaintiff's  possession  as  would 
be  in  the  case  of  a  defendant  who  did  not 
claim  10  be  a  co-sharer.     There  does  appear 
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to  be  evidence  of  such  possession  in  this 
case,  SLiffi  ient  to  jusiiiy  the  Court  in  saying 
that  the  plaintiff  is  entitled  to  recover,  the 
defendant  not  having  met  it  by  any  evidence 
on  his  part.  And  the  plaintiff's  evidence 
with  regard  to  his  exclusive  possession,  and 
thus,  to  his  title  to  some  of  the  mouzahs  en- 
tirely and  not  jointly  with  the  defendant,  is 
considerably  .strengthened  by  the  defendant's 
admission  that  there  ha  i  been  at  some  time 
a  partition  of  some  of  the  property.  It  is 
true  that  the  whole  of  the  statement  of  the 
defendant  is  to  be  Jooked  at ;  but  we  may 
believe  that  portion  ofjt  which  is  consistent 
with  the  other  evidence  in  the  case,  without 
being  bound  to  believe  that  which  is  not  so 
consistent.-  We  can  take  so  much  of  it  as 
is  likely  to  be  true,  and  reject  that  which, 
looking  at  the  other  evidence  in  the  case,  is 
not  likely  to  be  true.  Tnat  admission  of 
the  defendant,  as  to  a  partition  having  been 
made,  tends  very  much  to  support  the  case 
of  the  plaintiff.  I  feel,  no  dotibt,  that  the 
decree  which  has  been  made  by  the  Court 
below  is  a  right  decree,  and  must  be  confirm- 
ed with  costs.  The  cross-appeal  preferred 
by  the  plaintiff,  respondent,  is  withdrawn 
by  his  pleader. 


The  15th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Attachment  of  moveable  property — Claim  under  ^ 
Section  246,  Civil  Procedure  Code. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Jessore,  dated 
the  ijth  May  iSyo, 

Deanuth  Biswas,  Plaintiff, 

versus 

Issur  Gine  and  others,  Defendants, 
Hur  Chunder  Gine,  Intervenor, 

A  Court  is  bound  to  investigfate  a  claim  made  by  an 
intervenor  under  Section  246,  Act  VIII.  of  1S59,  to  a 
share  of  moveable  property  attached  in  execution  of  a 
decree. 

Reference. — This  is  a  claim  under  Section 
246  of  Act  VIII.  of  1859  to  a  share  of  the 
moveable  property  attached  in  execution  of 
the  decree  in  the  above  case ;  and  the  ques- 
tion arises  whether  a  Court  ought  to  proceed 


to  investigate  the  same  under  the  Section 
cited. 

It  has  been  already  held  by  the  Full 
Bench  in  Raj  Koomar  Roy  versus  Kadum- 
hi  nee  Debea  and  others,  Weekly  Reporter, 
Full  Bench  Reports,  Volume  XIII.,  page  63, 
that  when  intervenors  claim  a  share  of  im- 
moveable property  which  has  beei)  attached, 
the  Court  should  define  the  re.spective  shares 
of  the  debtor  and  the  intervenors,  and  sell 
the  debtor's  definite  share  only;  but  I  am 
doubtful  whether  this  ruling  will  apply  to 
intervenors,  who  claim  a  share  of  moveable 
property  which  has  been  attached  in  execu- 
tion of  a  decree. 

Now,  Section   214  of  Act  VIII.  of  1859 
says  t-hat  the  application  for  an  attachment 
of  moveable  property  may  be  general,  or  may 
be  accompanied  wTth  an   inventory  of  the 
property  to  be  attached.     Section  233  says 
that  when  the  property  shall  consist  of  goods, 
chattels,  or  other  moveable  property  in  the 
possession  of  the  defendant,  the  attachment 
snail   be   made  by  actual  seizure,  and  the 
Nazir  or  other  officer  shall  keep  the  same  In 
his  custody  or  in  the  custody  of  his  subor- 
dinates, and  shall  be  responsible  for  the  due  . 
custody  thereof.    Section  249  (amongst  other 
things)    says  that    in   all  cases  of    intend* 
ed    sale    by    public     auction,    whether   of 
moveable  or  immoveable  property,  in  execu- 
tion of  a  decree,  the  proclamation  shall  also, 
declare  that  the  sale  extends  only  to  the 
right,  title,  and  interest  of  the  defendant  in 
the  property  specified  therein.    Then  Section 
251  points  out  the  mode  of  payment  on  sale 
of  moveable  property,  and  adds,  "  that  on 
payment  of  the  purchase-money,  the  oOlicer 
holding  the  sale   shall  grant  a  receipt  for 
the  same,  and  the  sale  shall  become  abso- 
lute."    Then  Section  261  says  that  wherfe 
the   property   sold   shall .  consist   of  goods, 
chattels,  or  other  moveable  property  in  the 
possession  of  the  defendants,  or  to  the  imme- 
diate possession  of  which  the  defendant  is 
entitled,   and   of  which   actual   seizure    has. 
been  made,  the  property  shall  be  delivered 
to    the  purchaser;    and   Section    262    says 
that  where  the  property  sold   shall   consist 
of    goods,     chattels,    or    other     moveable 
p'-openy   to    which    the    defendant    is    en- 
titled  subject  to   a    lien  or    right    of    any 
person  to  the  immediate  posse>sion  there- 
of,  the   delivery  shall,   as   far  as   practica- 
ble, be  made  by  giving  notice  to  the  per- 
son in  possession,  prohibiting  him  from  deli- 
vering possession    of    the    property  to  any 
person  except  the  purchaser  thereof. 
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There  is  no  allegation  in  the  application 
ot  the  iatervenor  thai  he  was  in  possession 
of  the  property  attached.  It,  therefore,  ap- 
pears to  me  that  I  ought  not  to  proceed  to 
investigate  the  claim  under  Section  246,  as 
the  iniervenor  admits  that  the  judgment- 
debtor  has  SDme  interest  in  the  property 
ailached  for  sale,  which  could  be  seized  and 
disposed  ot  in  execution  of  the  decree 
passed  against  him.  Consequently,  any 
foquiry  into  the  extent  of  such  interest,  un- 
CifS  the  Sections  ciied,  is  altogether  un- 
necessary. 

In  speaking  of  how  partnership-property 
ia  seized  and  sold  under  a  fieri  facias,  ?«Ir. 
Serjeant  Atkinson,  in  his  Treatise  on  the 
dflice  of  Sheriff,  says,  page  183:  ''As  to 
paitnersbip-property, .  the  Sheriff  seizes 
Uie  whole,  or  a  part  in  the  name  of  the 
"  wbole»  and  sells  the  debtor's  undivided 
interest  therein ;  the  vendee  is  tenant-in- 
common  with  the  other  partner.  Note 
"well — the  property  of  the  other  moiety  is 
*^not  affected  by  the  judgment  nor  by  the 
"execution.  The  actual  or  formal  seizure 
"  of  the  whole  arises  from  the  necessity  of 
"  the  case."  And  it  appears  to  me  that 
this  is  the  -prdper  procedure  to  be  adopted 
by  me  in  the  present  case,  i.  e.j  that  I  should 
proceed  to  ^ell  what  interest  the  defendant 
has  in  the  property  attached,  and  the  pur- 
chaser must  find  out  what  that  interest  is  in 
the  best  way  he  can.  I  have,  accordingly, 
rejected  the  intervenor's  application  subject 
to  the  opinion  of  the  Hon'ble  the  Judges 
of  the  High  Court. 

The  judgment  of  the   High    Court   was 
delivered  as  follows  by 

Jackson^  J, — It  appears  to  me  that,  in  the 
case  put,  the  Court  is  bound  to  investigate 
the  claim  preferred  to  the  moveable  property 
which  has  been  attached  in  execution  ot  the 
decree. 

Section  246,  Act  VIII.  of  1859,  makes  no 
distinction  in  this  respect  between  moveable 
and  immoveable  property;  and  it  appears 
to  me  also  that  the  judgment  delivered  in 
the  Full  Bench^  case,  referred  to  by  the 
Judge  of  the  Small  Cause  Court  at  Jessore, 
applies  equally  to  the  case  of  moveable  as 
to  that  of  immoveable  property.  The  Sec- 
tion declares  that,  if  the  Court  shall  be  sa- 
tisfied that  the  moveable  property  at  the 
time  of  attachment  was  in  possession  of  the 
pattj  against  whom  execution  is  sought,  not 
on  his  own  account  or  as  his  own  property, 
bat  on  account  of,  or  in  trust  for,  some  other 


person,  the  Court  shall  pass  an  onler  for 
releasing  ihe  said  property  from  attachment. 
1  think  these  words  will  include  a  share  of 
the  property  attached  as  well  as  the  whole 
of  the  property ;  or,  to  put  it  in  another 
way,  it  appears  to  me  that  the  words 
directing  the  release  from  attachment 
will  be  equally  satisfied,  so  far  as  the 
share  of  the  objecting  party  is  concern- 
ed, if  it  should  appear  that  the  proper- 
ty was  in  the  possession  of  the  judgment- 
debtor  not  wholly  as  his  own  pn)periy ; 
and  this  interpretation  may  be  applied  also 
to  the  succeeding  clause  of  the  Section — 
**  if  it  shall  appear  to  the  satisfaction  of 
"  the  Court  that  the  moveable  property  was 
"  in  possession  of  the  party  against  whom 
"  execution  is  sought  as  his  own  property," 
that  is  to  say,  that  the  whole  of  it  was  in 
his  possession  as  his  own  undivided  proper- 
ty, **then  the  Court  shall  disallow  the 
claim  ;  "  bat  if  the  objector  shall  succeed  in 
making  out  what  he  alleges,  and  the  Court 
shall  find  that  he  was  in  possession  of  it  as 
his  own  property,  that  is,  absolutely  his  own 
property,  the  Court,  I  think,  is  bound  to  in- 
vestigate the  claim. 

Regard  being  had  to  the  nature  of  the 
property  and  the  mode  in  which  parties  exer- 
cise their  right  to  the  enjoyment  of  move- 
able property,  a  further  question  will,  no 
doubt,  arise  upon  the  claimant  making  out 
his  case,  namely,  whether  the  Court  ought 
to  proceed  to  a  sale  of  the  properly  at  all. 

Glovery  J, — I  concur. 


The  i5ih  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Nikasee  balances— Jurisdiction. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 
dated  the  lyth  May  i8jo, 

Srishteedhur  Bose,  Plaintiff, 

versus 

Shama  Churn  Ghose  and  others. 
Defendants, 

A  suit  to  recover  the  balance  of  nikasee  papers  fur- 
nished byldefendant  in  his  capacity  of  tehsildar,  there 
being;  an  allegation  in  the  plaint  that  the  defendant  ver« 
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bally  promised  to  pay  part  of  the  sum  claimed  under 
the  circumstances  mentioned  therein,  was  held  not  to  be 
cognizable  by  a  Court  of  Small  Causes. 

Reference. — This  is  a  suit  to  recover  from 
the  defendant  No.  i  Rupees  51-5,  being  the 
balance  of  Nikasee  papers  furnished  by  him 
to  plaintiff  in  his  capacity  of  tehsildar ;  and 
there  is  an  allegation  in  the  plaint  that  the 
said  defendant  verbally  promised  to  pay 
Rupees  37-6-3,  part  of  the  said  sum  of 
Rupees  51-5,  »n  Assar  1274,  under  the  cir- 
cumstances mentioned  in  the  plaint,  which 
runs  as  follows  : —  , 

**This  is  a  suit  to  recover  Rupees  51-5, 
being  the  balance  of  Nikasee  papers.  The 
plaintiff  acquired  Kismut  Booykora,  &c., 
of  Pergunnah  Chingootea,  and  Kismut 
Shomuspore  of  Peigunnah  Bhalta,  as 
well  as  mowrosee,  gaiee,  and  mortgaged 
jummas  in  villages  Cholisa,  &c.,  in 
ihe  name  of  Mothooranath  Bose,  the  third 
defendant,  and  is  in  enjoyment  of  possession 
thereof.  On  the  2nd  Srabun  1273.  B.  S., 
the  plaintiff  appointed  the  defendant  Shama 
Churn  Ghose  to  collect  rent  of  the  said 
mehals,  on  the  receipt  of  a  kubooleut  from 
him  to  the  address  of  Mothooranaih  Bose 
and  Tarinee  Churn  Sein,  who  served  for 
the  whole  year  of  1273  ^^^  furnished  his 
accounts  in  Assar  1274,  in  which  it  was 
discovered  that  there  was  a  balance  of 
Rupees  51-5  in  the  hands  of  the  defend- 
ant Ghose,  who  out  of  the  amount  enter- 
ed Rupees  37-6-3  in  the  account  as  lent 
to  other  defendants  Sein  and  Bose  with- 
out confrontation,  but  as  Bose  and 
Sein  disacknowledged  having  received  the 
loan,  the  defendant  Ghose  subsequently* 
in  the  said  monih  of  Assar  admitting  that 
it  was  his  due  and  not  having  liquidated 
the  same  afterwards — the  plaintiff  is  en- 
tilled  to  recover  the  amount  through 
the  strength  of  the  account-papers  and 
kubooleut." 

It  is  said  by  Nornr.an  and  Kemp,  J  J.,  in 
Chowdhry  Chutier  Pal  Singh  and  others 
versus  Fouzdar  Roy,  Hay's  Reports  for  April 
1863,  page  509,  that  if  an  agent  delivers 
an  account  showing  himself  to  be  indebttfd, 
a  new  cause  of  action  arises  upon  the  ad- 
mission by  the  settlement  of  accounts ;  and 
that  an  action  for  the  balance  on  the  account 
would  probably  be  maintainable,  not  under 
Act  X.  of  1859  (now  Act  VIII.  of  1869)  but 
under  the  rules  regulating  to  ordinary  civil 
suits  subject  to  the  limitation  of  Act  XIV. 
of  1859;  but  this  decision  is,  I  find,  opposed 
to  Grant  and  Collis,  executors  to  the  estate 
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of  Mackilligan  versus  Ram  Tanoo  Bhoomick, 
Weekly  Reporter,  Civil  Rulings,  Volume 
X.,  page  83,  in  which  it  was  held  by  Pea- 
cock, C.  J.,  and  Mr.  Justice  Mitter,  that  a 
suit  to  recover  from  defendant  an  amount  of 
rent,  collected  bv  the  latter  on  behalf  of  the 
plaintiff  in  his  capacity  of  tehsildar,  was 
maintainable  in  the  Revenue  Coyrt  and  not 
in  any  other  Court. 

As  the  present  case  is  on  all  fours  with 
that  reported  in  V^olume  X.,  page  83  of  the 
Weekly  Reporter,  I  have  held  that  ii  is  not 
maintainable  in  a  Small  Cause  Court,  contin- 
gent on  the  opinion  of  the  High  Court 
which  is  now  soliciied. 

I  think  it  makes  no  difference  that  the 
defendant  No.  i  verbally  agreed  to  pay  the 
amount,  as  on  the  adjustment  of  ihe  accounts 
the  law  implied  a  promise  to  pay  on  request, 
and  no  express  promise  made  in  respect  of 
that  consideration  can  be  enfo''ced,  if  it  dif- 
fer from  the  promise  which  the  law  would 
imply  from  the  same  consideration.  See 
Chitiy  on  Contracts,  8th  Edition,  page  51, 
and  the  cases  there  cited.  Consequently,  the 
pUi miff's  remedy  lay  in  the  Revenue  Coart 
and  not  in  a  Civil  Court.  *    • 

Judgment  of  the  High  Court, 

Jackson^  J. — We  think  that  the  opinion 
of  the  Judge  of  the  Small  Cause  Court  in 
this  case  is  correct,  in  so  far  as  he  decided 
that  the  suit  before  him  was  not  cognizable 
by  the  Court  of  Small  Causes. 


The  15th  June  1870. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Section  273,  Act  VIII.,  1859— Concealment  of 

property. 

Case  No.  129  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Jud^e  0/  the  2^'Pergunnahs^  dated 
the  igth  tebruafy  tSyOy  reversing  an  order 
of  the  First  Subordinate  Judgt  of  thai 
District y  dated  the  ^ist  January  i8yo, 

Gunga  Gobind  Mundul  and  others 
(Decree-holders),  Appellants, 

versus 

Bonomalee  Paul  (Judgment-debtor), 
Respondent, 
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Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 


properly  ordered  that  the  law  should  take 
its  course,  namely — that  the  defendant  shoald 
go  to   prison.     If,   on  the  other  hand,  the 
No  one  for  Respondent.  ]  application     of    the    defendant    has    been 

Where  a  jyd^mcnt-dcbtor  arrested  in  execution  of  a  !  shown  truly  tO  contain   a  full  acCOUnt  of  his 
decree  applied  for  his  discharge  under  Section  273,  Act  I  property,    the   Judge   WOuld   have  been  rig&t 

!21^f»i/r^^ul*"VkTi'il^o^?'^^^^  furnish  a  com-    i^  saying  that  the  plaintiff  would  be  bound 

picte  statement  of  his  property,  was  shown  to  have  con-  ji_t_  i_  jir 

cealcd  a  portion,  the  Lower  Court  was  held  to  have  acted  I  to    proceed    by    the    attachment    and    Sale   Ot 

proi>erly  under  Section  s,  Act  XXIII.  of  1S61,  in  order- ;  that  property,  and  that  the  defendant  should 

be  discharged. 

I  think  the  judgment  of  the  Judge  should 
be  reversed,  and  that  of  the  Subordinate 
Judge  should  be  affirmed  with  costs. 

Glover,  J, — I  am  of  the  same  opinion. 
The  judgment  of  the  Judge  appears  to  me 
to  assume  the  fact  that  the  judgment -debtor 
had    fraudulently    concealed    property.     It 


rng  htm  to  prison. 

Jackson,  J. — It  appears  to  me  that  the 
decision  of  the  Subordinate  Judge  in  this  case 
was  quite  right ;  and  that  the  decision  of  the 
Judge  reversing  his  order  is  erroneous. 

The  judgment-debtor,  Bonomalee  Paul, 
was  arrested  under  a  warrant,  in  execution 


of  a  decree,  and  he  applied  to  the  Court  un- 
der Section  273,  Act  VIII.  of  1859,  for  his  I  is  clear,  therefore,  that  the  Judge  ought  not 
discharge,  on  the  ground  that  he  was  willing  I  to  have  interfered  with  the  decision  of  the 
to  place  whatever  properly  he  possessed  at '  Court  below — ordering  the  judgment-debtor 


the  disposal  of  the  Court.     With  that  appli- 
calion  he  was  bound  to  submit  to  the  Court 
a  full  account  of  all  property  of  whatever  na- ; 
ture  belonging  to  him,  whether  in  expectancy  I 
or  possession  or  held  exclusively  by  himself,  | 
and  so  forth;  and  the  application  must  be 
subscribed  and  verified  by  the  applicant.   On 
the   presentafion  of  such  application  under 
Sections,  Act  XXIII.  of    1861,   the   Court 
is  directed  to  examine  the  applicant  in  the 
presence  of  the  plaintiff  or  his  pleader,  as  to 
bis  then  circumstances  and  as  to  his  future 
means  of  payment;  and   to  call  upon  the 
plaintiff  to  show  cause   why   he  does   not 
proceed  against  any  property  of  which  the 
defendant  is  possessed,  and  why  the  defend-  \ 
ant  should  not  be  discharged ;  anJ  should 
the  plaintiff  fail  to  show  such  cause,  the  Court 
may  direct  the  discharge  of  the  defendant 
from  custody. 

Now,  that  enables  the  Court,  provided  it 
rs  satisfied  of  the  truth  and  bona  fides  of  the 
debtor's  application,  if  he  failed  to  show  cause 
to  the  contrary,  to  direct  the  discharge  of  the 
defendant  from  custody. 

In  this  case  the  judgment-creditor,  the 
plaintiff,  showed,  as  it  seems  to  me,  excellent 


to  prison. 


The  15th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  P\  A.  Glover, 

Judges. 

Act  X.,  x859^Procedare<~Notice'-Admissions. 

Case  No.  219  of  1870  under  Act  X.  of  1&59. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdivan^  doled  the 
2^ih  August   i86(/,   affirming   a   decision 

»  of  the  Assistant  Collector  of  that  District y 
dated  the  jist  March  186 g. 

Bhoobun  Chunder  Shome  (Defendant), 

Appellant, 

versus 

Ram  Dyal  Shanunto  and  others  (Plaintiffs), 

Respondents, 


cause   to  the  contrary,  namt^ly— he  showed  '  Baboos^    Bhuggobutty    Churn     C-Jiose^     and 
that  the  defendant,  while  pretending  to  fur- 1 
tiish  a  complete  statement  of  the  property  ' 


Umbica  Churn  Banerjee  for  Appellant. 

Baboo  Mohendro  Lall  Milter  for 
Respondents. 


which  he  had,  and  desiring  to  be  discharged 
OD  the  ground  of  his  readiness  to  give  up  such 
property,  was,  in  fact,  concealing  a  quantity 
of  other  property  in  his  possession.  That 
being  so,  it  appears  to  me  that  the  contin- 
gency which  the  Section  contemplates  did  not 

arise,  and  that  the   Subordinate  Judge  very  I  are  exactly  borne  out  by  the  provisions  of  the  law 

YoL  XIV. 


In  a  suit  for  enhancement  of  r^nt,  a  plaintiff  must 
frame  his  suit,  and  prove  his  case  in  exact  confovinity 
with  the  provisions  of  the  law  which  enable  him  to  in* 
crease  his  profits  ;  and  a  Court  administering  a  law  like 
Act  X.  of  1S59  is  bound  to  satisfy  itself  that  its  decrees 
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The  system  of  procedure  in  this  country  is  not  such 
that*  if  a  defendant  fails  to  dispute  or  contest  a  pointy  he 
thereby  admits  it.    On  the  contrary,  if  he  allows  judg- 
ment to  go  by  default,  the  plaintiff  is  just  as  much  bound 
to  prove  his  case. 

.Jackson,  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  in  this 
case  cannot  be  supported  with  reference  to 
the  authorities  on  the  point  before  us. 

The  suit  was  for  enhmcement,  and  was 
tried  before  the  Assistant  Collector  of  Burd- 
wan,  who,  after  hearing  the  evidence  on 
both  sides,  and  (inching  that  evidence  to  be 
contradictory,  ordered  an  enquiry  by  an 
Ameen,  and  on  the  report  of  that  Ameen 
made  a  decree  in  favor  of  the  plaintiff. 

The  decree  made  did  not  confirm  precisely 
the  rates  claimed  by  the  plaintiff,  but  took 
as  it  were  a  middle  course  between  the  alle- 
gations of  the  plaintiff  and  those  of  the 
defendant.  The  Ameen  reported  that  the 
land  of  the  village  in  which  the  defend- 
ant's tenure  was  situated  was  divided  into 
four  classes;  and  he  found,  not  precisely 
in  conformity  with  the  whole  of  the  evi- 
dence, but  upon  such  part  of  the  evidence 
as  recommended  itself  to  him,  that  those 
four  classes  of  land  paid  certain  rates  which 
he  stated ;  and  as  the  greater  portion  of  lands 
of  the  defendant  was  found  to  belong  to  the 
second  of  those  classes,  he  reported  that  the 
defendant  was  liable  to  pay  that  rate  on 
that  quantity  of  land,  and  at  that  rate  ac- 
cordingly the  decree  was  given. 

The  defendant:  upon  this,  appealed  to  the 
Zillah  Judge,  and  the  ground  that  he  seems 
to  have  taken  before  the  Judge  was  that, 
the  evidence  upon  which  his  lands  had  been 
found  to  belong  to  the  second  quantity  or 
class  was  not  sufficient  to  support  the  find- 
ing of  the  Court  below.  The  Judge,  how- 
ever, affirmed  the  judgment  of  the  Lower 
Court,  and,  upon  review,  only  modified  his 
own  judgment  and  the  judgment  of  the 
Court  below,  so  far  as  to  give  the  defend- 
ant a  slight  allowance  in  respect  of  certain 
lands  alleged  to  have  been  taken  for  public 
purposes. 

The  defendant  comes  before  us  in  special 
appeal,  and  for  the  first  time  takes  the 
ground  that  neither  the  notice  nor  the 
evidence  given  by  the  plaintiff  complied 
with  the  provisions  of  the  law  under  which 
enhancement  was  sought  for. 

That  provision  was  the  first  clause  of 
Section  17,  Act  X.  of  1859,  which  describes 


the  ground  of  enhancement  as  being  that 
''  the  rate  of  rent  paid  by  such  a  ryot  is 
**  below  the  prevailing  rate  payable  by  the 
*'  same  class  of  ryots  for  land  of  a  similar 
''  description  and  with  similar  udvantagea 
<'  in  the  places  adjacent." 

Now,  it  is  not  disputed  by  the  plaintiff, 
respondent,  before  us,  that  the  notice  and 
the  evidence  fell  greatly  short  of  those 
requirements  ;  and  the  only  question  upon 
which  we  hive  had  a  doubt  is,  whether  the 
defendant  ought  to  be  allowed  to  prevail 
upon  this  ground  taken  for  the  first  time  in 
special  appeal. 

No  doubt,  if  the  objection  referred  only  to 
the  notice,  we  should  have  been  inclined 
to  hold  that  the  defendant,  by  his  silence 
upon  this  subject  in  the  Court  of  first  in* 
stance,  as  well  as  in  the  Court  of  appeal, 
and  by  his  going  to  trial  contesting  the 
case  upon  the  evidence,  had  waived  that 
objection  ;  but  nothing  can  get  over  the 
want  of  evidence  ;  and  with  some  reluctance 
I  find  myself  compelled  to  follow  the  deci* 
sions  which  have  been  repeatedly  given 
upon  this  point,  namely — that  a  defect 
of  this  kind  is  fatal  to  a  suit  ior^  enhance- 
ment. 

But  I  think  that,  upon  consideration,  it 
is  not  unreasonable  that  such  an  objection 
should  prevail.  In  the  first  place,  we  must 
bear  in  mind  that  the  suit  brought  by  the 
plaintiff  before  us  is  one  of  the  commonest 
kind,  and  that  such  suits  probably  form  a 
very  large  proportion  of  the  whole  number 
of  suits  brought  in  Bengal.  It  is  very 
little  indeed  to  ask  from  a  plaintiff  who  is 
seeking,  as  part  of  a  system,  to  increase  his 
receipts  derivable  from  his  tenants,  that  he 
should  frame  his  suit,  and  also  prove  his 
case  in  exact  conformity  with  the  provisions 
of  law  which  enable  him  to  increase  his 
profits ;  and  I  think  there  is  no  iiardship  at 
all,  so  far  as  he  is  concerned,  in  binding 
him  to  an  exact  observance  of  the  law. 

Then,  as  regards  the  Court,  it  appears  to 
me  that  a  Court  administering  a  law,  like 
Act  X.  of  1859,  is  bound  to  satisfy  itself 
that  the  decrees  it  makes  are  exactly  borne 
out  by  the  provisions  of  the  law. 

If  the  conclusion  of  the  Deputy  Collector 
and  of  the  Judge  had  been  fully  and  com* 
pletely  stated  in  this  case,  it  mast  have 
amounted  to  something  like  the  following. 
Upon  the  evidence  adduced  by  the  plaintiff 
and  by  the  defendant — and  the  word  evi- 
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dence,  of  course,  includes  admission — I  find 
Ihat  the  defendant,  who  holds  a  certain 
quantity  of  land  of  a  particular  description, 
is  paying  rent  at  a  rate  which  is  below  the 
prevailing  rate  payable  by  the  same  class  of 
rvots  for  lands  of  a  similar  description  and 
possessing  similar  advantages  in  the  places 
ftd]acent,  and  consequently,  by  the  first  clause 
of  Section  17,  Act  X.  of  1859,  he  is  liable  to 
have  his  rent  enhanced.  I  find  that  the  mea- 
sure of  enhancement  is  so  much,  and  conse- 
quently I  give  judgment  for  the  plaintiff  at 
BO  many  rupees  and  so  many  annas.  That, 
stated  fully,  I  think,  would  be  the  conclu- 
sion  at  which  the  Court  would  have  to  ar- 
rive before  it  could  give  the  plaintiff  a  decree 
in  the  present  case. 

Now,  is  there  any  thing  on  the  record 
which  would  justify  the  Collector's  Court 
in  giving  such  a  decree  to  the  plaintiff  ?  It 
would  appear  there  is  nothing.  It  is  said 
that  the  Sefendant  did  not  dispute  these 
points;  but  the  system  of  our  procedure  in 
this  country  is  not  such,  that  if  a  defendant 
fails  to  dispute  or  contest  any  point  he 
thereby  admits  it.  On  the  contrary,  if  the 
defendant  fails  altogether  to  appear  and 
allows  judgment  to  go  by  default,  the  plaint- 
iff is  bound  to  prove  his  case  just  as  much 
as  if  the  defendant  had  appeared  and  denied 
the  claim. 

1  think,  therefore,  we  are  bound  to  say  that 
the  judgment  of  both  the  Courts  below  in 
this  case  of  enhancement  are  not  in  accord- 
ance with  the  law.  At  the  same  time,  it 
seems  to  me  that  the  defendant  has  been  ex- 
tremely remiss  in  failing  to  take  this  ground 
of  objection  in  any  stage  of  the  proceedings 
below;  and  therefore,  while  1  think  we  ought 
to  reverse  the  decisions  of  the  Deputy  Col- 
lector and  of  the  Judge  and  to  order  the  dis- 
missal of  the  plaintiff's  suit,  we  ought  to 
do  so  wilhoui  making  any  order  as  to  the 
costs  of  this  appeal. 

Glovefy  7.— I  am  of  the  same  opinion* 


The  15th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges,  * 

Possessory  Suit— Presumption. 

Case  No.  207  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
2yd  September  i86g,  reversing  a  decision 
0/  the  Subordinate  Judge  0/  that  District, 
dated  the  Jth  July  iSSg, 

Rufautoollah  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Shushee  Shikhur  Banerjee  and  others 
(Plaintiffs),  Respondents, 

Mr,  R,  E.  Twidale  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

In  a  suit  to  recover  possession  of  the  beds  of  tanks 
which,  though  ffradually  reclaimed  and  made  fit  ^  for 
cultivation  by  defendant,  were  situate  within  plaintiff's 
m&l  estate,  and  had  been  measured  and  recoraed  in  the 
zemindary  chittahs  as  their  khas  khamar  and  unfit  for 
cultivation  :    . 

Held  that  plaintiffs  being  unable  from  the  nature  of 
the  ground  to  show  any  direct  acts  of  ownership,  the 
presumption  was  that,  until  the  act  of  defendant  dis- 
possessing them,  they  were  sufficiently  in  possession  to 
enable  them  to  maintain  their  right  of  suit. 

Jackson,  J. — 1  THINK  we  are  not  called 
upon  to  disturb  the  decision  of  the  Lower 
Appellate  Court. 

The  subject  of  dispute  was  some  land 
forming  the  beds  of  three  tanks  which  had 
been  gradually  reclaimed  and  made  fit  for 
cultivation.  This  process  of  bringing  under 
cultivation  was  found  by  the  Judge  to  have 
taken  place  within  the  last  four  or  five  years ; 
and  it  seems  that  the  land,  which  appears 
to  be  situate  within  the  m^l  estate  of  the 
plaintiff's  was  measured  and  recorded  in  the 
zemindary  chittahs  of  the  year  1224  as 
being  their  khas  khamar,  and  was  then  de- 
scribed  as  being  nalaik  or  unfit  for  cultiva- 
tion. 

This  being  the  nature  of  the  ground,  and 
therefore  the  plaintiff  being  necessarily  un- 
able to  show  any  direct  acts  of  ownership 
exercised  during  that  time,  1  think  that  we 
ought  to  presume  that  the  plaintiff  was 
sufficiently  in  possession  to  maintain  his 
right  of  suit  until  the  act  of  the  defendant 
took  place,  having  the  effect  of  dispossessing 
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the  plaintiff,  which,  by  the  Judge's  finding, 
was  within  the  last  four  or  five  years. 

The  circumstance  is  rendered  ihe  more 
probable  by  the  fact  that  the  defendant 
a])Out  that  time  occupied  the  position  of 
gomashta,  which  would  give  him  an  oppor- 
tunity of  appropriating  to  his  own  use  lands 
belonging  to  his  employer,  which  were  not 
in  actual  cuhivation  and  use. 

I  think  the  chances  are  that  the  Judge 
has  decided  correctly  ;  at  any  rate,  no  ground 
has  been  shown  for  our  interference.  1 
think  the  appeal  ou^ht  to  be  dismissed  with 
costs. 

Glover f  J. — I  am  of  the  same  opinion. 


The  1 6th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F,  A.  Glover, 

Judges, 

Witnesses— Appellate     Court— Benamee    pur- 
chase— Tenancy —  Dispossession. 

Case  No.  245  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  East  Burdwan, 
dated  the  3rd  September  i86g,  reversing 
a  decision  of  the  Moonsiff  of  Kulnah, 
dated  the  22nd  February  i86g, 

Mussamut  Hoymobutty  Dossee  (Plaintiff), 

Appellanty 

versus 

Sreekishen  Nundee  and  another 
(Defendants),  Respondents, 

Baboos  Mohendro  Lall  Shome  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

Where  credit  has  been  g^iven  to  witnesses  by  the 
Court  of  first  instance  before  which  they  have  beer 
examined,  the  Appellate  Court  is  not  at  liberty  to  say 
that  it  disbelieves  them  without  stating  reasons. 

.  In  the  case  of  a  benamee  purchase,  the  mere  use  of  the 
fureee  name  is  sufficiently  disposed  of  if  the  party  whose 
name  is  used  sets  up  no  claim,  and  if  there  appears  to 
have  been  long  continued  possession  on  the  part  of  the 
person  claiming  to  be  the  beneficial  owner. 

Where  a  zemindar  so  interferes  with  the  possession 
of  a  tenant  not  personally  occupying  the  land,  as  to 
induce  »he  under-tenants  to  pay  rent  to  him  (the  zemin- 
dar), his  interference  amounts  to  dispossession. 


Jackson,  J. — It  appears  to  me  ihi 
special  appellant  in  this  case  has  establi 
a  substantial  error  in  law,  in  the  inves 
tion  of  the  case  which  fustifies  us  in  S( 
aside  the  decision  of  the  Lower  Appd| 
Court. 

I  do  not  think  it  would  be  our  dut|[J 
such  a  case  as  this  to  support  the  c\ 
elusion  to  which  we  come,  merely  bjj 
comparison  between  the  judgment  of 
Court  of  first  instance  and  that  of  tha 
Lower  Appellate  Court,  and  by  merely 
giving  the  preference  in  point  of  clearness 
and  cogency  to  that  of  the  Court  of  first 
instance;  but  we  must  be  satisfied  that  the 
Lower  Appellate  Court,  in  reversing  the 
judgment  of  the  Court  of  first  instance, 
has  so  departed  from  the  proper  rules  of 
investigation  and  trial,  as  to  iiave  been  guilty 
of  that  substantial  error  which  is  referred 
to  in  the  372nd  Section  of  the  Code  of 
Civil  Procedure. 

The  first  duty  of  the  Court  which  tries 
a  case,  whether  originally  or  by  way  of 
appeal,  is  to  ascertain  what  the  contentions 
of  the  several  parties  are,  and  what  are 
the  questions  for  decision.  •    . 

.  In  this  case,  we  find  the  Subordinate 
Judge  starling  with  the  observation  that 
"  both  the  parties  have  admitted  that  the  dis- 
**  puted  property  has  been  purchased  in  the 
"  name  of  Bykunto  Nath  Pal,  and  that  the 
"  plaintiff  is  a  common  poor  woman  without 
"  any  means  and  depends  upon  service,  and 
*•  that  she  is  neither  wealthy  nor  a  zemin* 
''  dar ;  hence  why  did  such  a  personage 
' "  purchase  the  disputed  property  with  her 
"  own  money  in  the  benamee  of  Bj-kunto 
"  Nath  Pal."  Now,  it  would  be  a  very  un* 
fair  statement  to  commence  with,  that  the 
whole  of  this  resulted  from  the  admissions 
of  both  parties.  In  point  of  fact,  the  par- 
ties were  not  agreed  upon  this  admission  or 
any  part  of  it.  The  plaintiff  alleged  that 
she  had,  so  long  ago  as  the  year  1854,  pur- 
chased the  property  in  dispute ;  but  that, 
for  reasons  of  convenience,  the  name  of 
Bykunio  Nath  had  been  used.  The  defend- 
ant's allegation,  on  the  other  hand,  was, 
that  this  properly  had  been  actually  pur- 
chased by  Bykunto  Nath  for  himself,  and 
that  4  years  afterwards,  or  in  the  year  1258, 
the  defendant  had  re-purchased  it  from  By- 
kunto Nath.  But  besides  that,  it  is  giving 
an  extremely  unfair  complexion  to  the  case, 
to  set  up  an  a  priori  improbability  ai 
against  the  plaintiff,  by  stating  that  she  is 
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icr  a  wealthy  per93a  nor  a  zemindar,  aal 
Jioxt,  ualikely  to  mike  this    purchase, 
jfcict  being  that  this  property  was  origi- 
purchased  for  af  payment  down  of  i6 
is,  and  a  farther  barrai  (assignment)  to 
the  whole  amount  of  rent  dae  to  the 
Indar  which  amounted  to  59  rupees  only. 
>pears  that  the  plaintiff,  who  is.  no  doubt, 
.^01  woiian  in  humble  circumstances,  had 
Jecn  for  many  years  a  servant  in  tie  employ 
of  ihe  zemindars  themselves,  of  whom  the 
defendant  is  one,  and  16  rupees  is  certainly 
not  an  unreasonable  sum  t)  hive  accumu- 
lated after  a  service  of  mmy  years;  ani  it 
is  quite  conceivable  that  the  state  or  accounts 
between   the  plaintiff    and    her    employers 
might   have  given  her  the  means  of  piying 
off  the  further  sum  of  5-^  rupees.     I  think, 
therefore,  that  the  Subordina-.e  Judge  starts 
both  with  an  incorrect  statement  of  the  ad- 
missions of  the  parties,  ani  also  with  an  un. 
warranted    assumption     of    improbabilities 
weighing  against  the  plaintiff. 

The  next  part  of  the  judgment  states  that 
"from  the  evidence  of  Nobo  Koomar, 
"Surbo  Mundle,  and  Ram  Doyal,  subscrib- 
••ing  witnesses  to  the  kobalah,  on  the  basis 
"of  which-thls  suit  is  laid  by  the  plalniiff, 
**the  payment  of  consideration  money  (co- 
"vered  by  thi  kobaUh)  by  the  plaintiff 
"  has  not  been  proved.  The  wi  nesses  stat- 
«*ed  that  the  plaintiff  paid  16  rupees." 


Now,  if  this  mems  to  say  that  the  proof 
of  payment  down  of  16  rupees  is  n^t  a 
proof  of  payment  of  the  consideration-money, 
I  think  the  reasoning  is  altogether  inconclu- 
s:v:  bicausj  if>  rupees  wis  the  whDle  amount 
that  was  to  be.pud  in  cish  by  thi  plaintiff 
to  her  vendor.  Therefore,  if  the  witnesses 
proved  that,  they  proved  all  that  the  pliint- 
iff  for  that  purpose  required. 

Bat  it  is  contended  that  the  Subordinate 
Judge  meant  to  say  that  he  did  not  believe 
those  witnesses.  1  do  not  find  any  trace  of 
that  meaning  in  the  words  he  uses,  but  even 
if  it  be  admitted  that  thit  was  whit  he 
meant,  I  must  observe  that  hs  is  not  at 
hberty  to  say  that  he  disbelieved  the  witness- 
es to  whom  credit  had  been  given  by  the 
Court  of  first  instance  before  which  they 
were  examined,  without  stating  reasons  for 
disbelieving  them. 

The  next  observation  which  the  Subordi- 
nate Judge  makes  is  that  *'  the  plea  of  bena- 
"  mee  transaction  advanced  by  the  plaintiff  is 
•'unfit  for  hearing  by  a  Court  of  justice,  be- 
•*  caose,  agreeably  to  general  principles,  the 


"  party  in  whose  favor  a  deed  is  executed 
"  must  be  considered  as  the  grantee  of  the 
"  dead.  The  plaintiff  has  not  been  able  to 
"  adduce  any  documentary  evidence  to  show 
**  how  her  right  has  accrued  to  the  property 
*'  covered  by  the  deed  in  the  name  of  By- 
''  kunto  Nath  Pal."  and  then  he  repeats  the 
**  observation,  nor  has  she  been  able  to  prove, 
"  even  by  oral  evidence,  that  she  has  paid  the 
*'  consideration-money  specified  in  the  said 
*'  document." 

Now,  the  evidence  would  show,  unless 
it  was  disbelieved,  and  that  for  some  sub- 
stantial and  reasonable  cause,  that  she 
hid  piid  the  consideration-money  ;  and  then, 
as  to  the  question  of  benamee,  the  Subordi- 
nate Judge  mun  be  well  aware  that  bena- 
mee purchases  occur  every  day,  and-  that,  if 
the  party  whose  name  is  used  sets  up  no 
claim,  and  if  there  appear  to  have  been  long 
continued  possession  on  the  part  of  the  per- 
son claiming  to  be  the  beneficial  owner, 
that  would  quite  sufficiently  dispose  of  the 
mere  use  of  the  furzee  name  in  the  trans- 
action.. 

The  Subordinate  Judge  goes  on  to  say  : 
"  Tne  averment  of  the  plaintiff  with  reference 
"  to  her  having  been  forcibly  ousted  from 
"  the  disputed  property  in  the  year  1270, 
"  B.  S.,  has  not  at  all  been  proved  by  the 
**  testimony  of  the  witnesses  examined  by 
"  her."  Now,  forcible'oatster,  if  it  wis  alleged 
at  all,  wis  no:  in  the  least  degree  a  mate- 
rial allegation.  The  plaintiff  would  be  per- 
fectly entitled  to  recover  the  land  if  she 
could  make  out  her  right  to  it,  and  if  that 
right  was  not  barred  by  limitation,  whether. 
«the  defendant  forcibly  ousted  her  or  not. 


The  judgment  goes  on  :  "  Almost  all  the* 
''  witnesses  have  stated  that  the  plaintiff  held 
"  possession  by  letting  out  to  under  tenants, 
**ani  thereby  she  has  been  ousted.     I  do* 
*•  not  asrree  with  the  Lower  Court  in  hold- 
"ing    as    proof   that  ^  which    is   opposed   to 
"  plaintiff's  own  allegation."     I  do  not  know 
what  is  meant  by  "  bsing  opposed  to  plaint- 
i  iff's   own   allegation."     If  the   plaintiff   did 
'  not  personally  occupy  the  lands,  but  rented 
them  to  under-tenants,  and  the  defendant  so 
interfered  with  the  possession  of  the  plaint- 
iff as  to  induce  tho;e  u  ider-tenants  to  piy 
rent  to  him,  he  would  in   that  way  dispossess 
the  plaintiff. 

Tnen  he  says  :  "  Moreover,  the  plaintiff  is 
"  of  poor  circumstances,  so  if  the  disputed 
"  property  had  been  actually  purchased  and, 
"  held  by  her,  then  why  would  she  remain 

e 


6o 


Civil 


THB   7SBELY   REPORTER. 


Rulings, 


[Vol.  XIV. 


"  quiet  for  five  or  six  years  after  her  dispos* 
''  session  in  the  year  1270 :  hence,  when  she 
*'  has  brought  this  suit  after  such  delay,  it 
*^  is  apparent  that  her  suit  is  false  and  col- 
''  lusive/'  I  am  bound  to  say  that  this  is 
an  inference  which  seems  to  me  wholly  un- 
warranted. Litigants  in  this  country  are 
not  remarkable  for  promptitude  in  commenc- 
ing their  suits :  especially  is  that  the  case 
when  the  plaintiff  is  poor  and  in  humble 
condition  in  life,  and  the  defendant  is  a 
person,  not  only  very  much  her  superior  in 
wealth  and  positioi^,  bud  {actually  a  person 
who  has  been  her  employer  and  master. 

The  next  observation  of  the  Lower  Ap- 
pellate Court  is,  that  '^  the  vakeel  of  the 
''  plaintiff  argues  that  the  said  kobalah  has 
*'  been  attested,  and  the  Lower  Court  also 
''  holds  the  said  fact ;  but  I  cannot  agree  with 
'*  the  said  finding,  because  it  has  been  held 
''  that  the  witness  Nobo  Koomar  has  attested 
"  the  kobalah,  but  I  cannot  find  his  name 
"  in  the  deed." 

Now,  this  appears  to  me  a  very  unreason- 
able observation.  This  document  appears 
to  have  beeil  roughly  handled,  and  upon 
hispection  I  find  that  the  part  of  the  paper 
in  which  the  names  of  the  attesting  witnesses 
are  written  has  been  so  torn  that  only  the 
names  of  two  of  the  witnesses  at  the  bottom 
are  to  be  found,  and,  palpably,  the  names  of 
three  or  four  have  altogether  disappeared. 
This,  comment,  therefore,  appears  to  be 
unaccountable. 

Further,  it  is  said  ''  the  vakeel  of  the 
"  plaintiff  argues  that  the  heir  of  Bykunto, 
"  in  whose  favor  the  kobalah  was  executed, 
'-'  has  been  made  a  defendant.  To  this  I 
'^  have  to  say  that  the  defendant  cannot  be 
"bound  by  the  words  of  either  Bykunto 
"  or  his  heirs." 

Well,  no  doubt,  it  must  be  allowed  that 
the  admission  of  a  defendant  will  not  pre- 
judice a  co-defendant.  On  that  point,  I 
have  nothing  to  say;  but  there  is  another 
observation  of  the  Subordinate  Judge  which 
does  not  appear  to  be  so  reasonable.  He 
says :  "  It  is  not  very  difficult  on  the  part  of 
"  the  plaintiff  to  secure  pottahs  and  dakhillas, 
''  because  it  appears  from  the  proofs  on  the 
"  record  that  the  plaintiff  is  a  maid-servant 
"  in  the  house  of  the  zemindar." 

Now,  it  would  have  been  at  least  fair  to 
the  plaintiff  to  state  that,  if  she  was  a 
maid-servant  in  the  house  of  the  zemindar. 


she  was  so  in  the  house  of  the  defendant 
himself;   and,   therefore,   it  ought  to  have 
been  shown  how  it  was  that  she  had  facilities 
of  obtaining  such  documents  as  are  referred  , 
to,  to  the  prejudice  of  the  defendant  and 
some  of  his  co-sharers.     If  there  was  any-  ' 
thing   in  this  allegation,   it  ought  to  have 
been  fairly  stated  and  made  a  tangible  ground  \ 
for  his  judgment. 


The  17th  June  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  Sir  Charles  Hob- 
house,  Bar  I,,  Judge. 

Grounds  of  eahaacemsnt— WaiYer-^Remand— 
Pleadings— Parties. 

Case  No.  51  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Midnaport, 
dated  the  2Sth  September  iS6g,  reversing 
a  decision  of  the  Deputy  Collector  if 
that  District,  dated  the  30th  April  i86g. 

Bonomalee  Churn  My  tee  and  another 
tPlaintiffs),  Appellants, 

versus 

Shoroop  Hootait  (Defendant),  Respondent. 

t 


i 


Then  the  Subordinate  Judge  says  :"The 
*'  plaintiff  has  in  a  manner  admitted  the 
"long  possession  of  the  defendant."  Now, 
no  such  admission  has  been  pointed  out  to  < 
us,  and  if  no  such  admission  was  made,  the 
plaintiff  has  been  seriously  prejudiced  by  the 
last  observation  of  the  Judge. 

I  do  not  think  it  necessary  to  carry  com- 
ment on  this  judgment  further.  I  think 
quite  sufficient  has  been  shown  to  make  i( 
clear  that  the  Subordinate  Judge,  in  dealing 
with  this  case,  has  not  placed  himself  in  a 
proper  judicial  attitude  towards  it,  and  has 
allowed  his  mind  to  be  influenced  by  what 
are  not  sound  and  proper  reasons,  and  the 
judgment  based  upon  such  reasons  ought 
not  to  be  allowed  to  stand.  That  judgment, 
therefore,  is  set  aside,  and  the  base  is  re- 
manded for  trial  before  the  Zillah  Judge. 

Glover,  J, — I  am  of  the  same  opinion. 
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Mr^  C,  Gregory  and  Badtfo  Bhyrub  Chunder 
Bamrjee  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

lo  a  suit  for  enhancement  of  rent  upon  different  ' 
groonds,  the  £act  that  at  the  hearing  the  plaintiff 
itSes  on  one^of  the  j?rounds  only,  and  that  in  the 
jadgmeot  oE  tne  first  Q>urt  the  whole  cade  was  rested 
OB  that  ground  only,  is  n.)t  a  safe  warrant  for  the 
iofcreoce  that  the  other  grounds  were  waived. 

A  cue  should  not  be  remanded  when  the  Appellate 
Court  b  of  opinion^  that  tne  Lower  Court  cannot  pro- 
perly oome  to  a  different  decision  up^n  the  evidence 
lliaa  that  to  which  it  has  already  come. 

Although  in  a  suit  for  enhancement,  the  plaintiff 
dioald  not  be  tied  down  too  strictly  to  his  statements, 
yet  he  must,  to  some  extent,  be  limited  to  the  case 
made  in  the  plaint. 

Couch^  C.  J, — ^In  this  case  the  Judge,  on 
appeal,  held  that  the  notice  was  informal,  and 
dismissed  the  suit.  It  is  not  now  contended 
for  the  ^appellant  that  he  was  wrong  in 
bdding  that  the  notice  was  informal  in  the 
respect  in  which  he  held  it  to  be,  but  it  is 
sud  that  the  notice  claimed  the  enhancement 
upoQ  three  difiFerent  grounds,  and  that  all 
those  three  grounds  were  stated  in  the  plaint, 
and  therefore  although  the  Judge  found  the 
notice  was  informal  as  regards  one  of  the 
gr3ands,  yet  he  ought  to  have  tried  the  case 
upon  the  o:her  two  grounds,  and  that  we 
should  remand  the  case  for  that  purpose. 

Now,  it  might  be  that  although  all  the 
three  grounds  were  staled  in  the  plaint,  yet, 
upon  the  hearing  of  the  case,  the  plaintiff 
relied  only  upon  the  first  ground ;  and  cer- 
tainly, in  the  judgment  of  the  first  Court,  we 
find  that  the  whole  case  was  rested  upon  the 
first  ground,  and  there  does  not  appear  to  be 
any  allusion  to  the  other  two  grounds.  But 
we  do  not  think  that  we  can  safely  infer 
from  this  that  the  other  two  grounds  were 
waived.  It  might  be  that  the  Deputy 
Collector  having  made  up  his  mind  to  decide 
the  case  upon  the  first  ground,  and  being 
about  to  pass  a  decree  in  favor  of  the  plaint- 
iff upon  that  ground,  although  the  plaintiff 
sued  upon  three  grounds,  did  not  consider  it 
necessary  to  discuss  the  other  two  points. 
This  being  possible,  we  think  that  we  can- 
not from  the  judgment  infer  that  there  was 
any  waiver  of  the  other  two  grounds  on  the 
part  of  Oie  plaintiff. 

No  doubt,  the  case  might  have  been  so 
conducted  In  the  Lower  Courts  that  the  party, 
although  matters  were  contained  in  his  plaint, 
would  be  precluded  from  raising  them  when 


the  case  came  up  before  us  in  special  appeal. 
But  we  think  that  we  may  decide  upon  the 
question  whether  the  suit  ought  to  be 
remanded  upon  another  ground.  If  the 
evidence  with  regard  to  the  second  ground 
of  enhancement  is  such,  as,  in  our  opinion* 
the  Court  could  not  upon  a  remand  properly 
find  for  the  plaintiff,  jind  make  a  decree  for 
enhancement,  we  think  we  ought  not  to 
remand  the  case.  If  the  Court  could  not 
upon  a  remand  properly  find  for  the  plaintiff, 
the  error  which  has  been  made  is  not  one 
which  has  affected  the  decision  of  the  case 
upon  the  merits.  We  think  it  would  not  be 
right  for  us  to  remand  the  case  to  the  Lower 
Court  when  we  are  of  opinion  that  the  Lower 
Court  could  not  properly  come  to  a  different 
decision  upon  the  evidence  from  that  to  which 
it  has  already  come.  And  there  is  cer- 
tainly no  ground  for  our  sending  the  case 
down  lo  receive  fresh  evidence,  because 
the  plaintiff  has  had  the  opportunity  of 
producing  all  the  evidence  that  he  could 
produce,  and  probably  did  so.  For  this 
reason  we  think  that  although  the  Judge, 
on  appeal,  did  not  come  to  any  decision  upon 
the  second  ground  of  enhancement,  the  de- 
cree which  he  has  made  ought  not  to  be 
disturbed. 

Then,  with  regard  to  the  third  ground, 
the  claim  which  the  plaintiff  made  for  the 
enhanced  rate  of  rent  referred  to  31  bee- 
gahs.  The  claim  as  regards  the  increased 
measurement  is  mixed  up  with  the  other 
claims,  and  we  are  now  asked  that  the  suit 
may  be  remanded  that  he  may  have  a  de- 
cree, not  as  regards  3 1  beegahs,  but  a  decree 
IFor  the  difference  between  31  and  19  beegahs 
at  the  old  rate.  This  is  not  the  case  which 
the  plaintiff  made  in  his  plaint,  and  he  ought 
not  to  be  at  liberty  to  make  a  different  case 
from  that  which  he  originally  made — which 
he  neither  made  in  his  notice  nor  in  his  plaint. 
It  is  quite  possible  that  if  he  had  originally 
made  this  case  either  in  his  notice  or  in  his 
plaint,  the  defendant  might  have  taken  a 
different  course,  and  not  have  disputed  the 
plaintiff's  right  to  have  the  rent  paid  for 
the  12  beegahs  at  the  former  rate.  No 
doubt,  there  is  some  looseness  in  the  plead* 
ings  in  these  suits,  and  it  would  not  be 
right  to  lie  the  parties  down  too  sirictly 
to  the  statements  made  by  them :  yet  they 
must  be,  to  some  extent^  limited  to  the  case 
which  they  make  in  the  plaint.  This  is 
a  wholesome  rule,  which,  we  think,  ought 
to  be  acted  upon  in  all  cases.  Therefore 
the  appeal  must  be  dismissed  with  costs. 
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The  I7ih  June  1870. 

Presenl : 

The  Hon  ble  H.  V.  Biyley  and  W.  Markby, 

Judges, 

Interest— Alteration  of  decree— Delay- 
Review. 

Case  No.  33  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Subordinate  Judge  of 
Tirhoot,  dated  th^  8th  November  i86g. 

Shaikh  Abdool  AU  (Judgment-debtor), 

Appeilanty 

versus 

Bibee  Ashruffoon  and  another  (Decree- 
holders),  Respondents, 

Messrs,  R,  E,   Twidale  and   G,  A.  Twidale 

for  Appellant. 

Mr,  C,  Gregory  for  Respondents. 

Where  a  Subordinate  Judge,  after  the  lapse  of  two 
years  from  the  hearinjs^  of  a  case,  altered  his  decree  in 
respect  of  interest,  he  was  held  to  have  made  a  substan- 
tial alteration  and  to  have  substantially,  if  not  in  form, 
granted  a  review  ;  and  some  good  ground  for  the  delay 
ought  to  have  been  shown. 

The  grant  of  interest  is  in  every  case  a  matter  for  the 
judicial  determination  of  the  Court  which  grants  the 
decree. 

Markby^  J, — It  seems  to  us  that  this  judg- 
ment cannot  be  supported.  That  which  is 
'called  the  rectification  of  an  error  in  a  decree 
is  really  a  substantial  alteration  in  it.  It  is 
not  a  mere  matter,  of  course,  to  give  interest^ 
in  a  decree,  and  it  is  siill  less  a  matter,  of 
course,  to  give  interest  at  any  particular 
rate.  The  grant  of  interest  is  in  every  case 
a  matter  for  the  judicial  determination  of  the 
Court  which  grants  the  decree. 

We  do  not  mean  to  lay  down  that  if  the 
parties  apply  promptly  to  correct  an  over- 
sight, when  the  whole  of  the  argument  and 
all  the  facts  of  the  case  are  fresh  in  the 
mind  of  the  Court,  that  an  obvious  error  or 
omission  may  not  in  some  cases  be  corrected 
without  the  tedious  and  expensive  process 
of  a  review.  But  the  Subordinate  Judge 
does  not,  as  we  understand  him,  say  that 
there  is  anything  before  him  which  brings 
the  circumstances  of  the  particular  case 
back  to  his  mind,  so  that  he  can  say  that 
this  was  a  mere  clerical  error  or  omission  ; 
and  looking  to  the  time  which  had  elapsed 
(two  years)  since  the   case  was  heard^   it 


would  evidently  be  impossible  that  he  could 
have  any  independent  recollection  of  it. 

We  think  that  the  Subordinate  Judge  was 
in  this  case  making  a  substantial  alteration 
in  the  decree ;  and  that  he  was  substantially, 
if  not  in  form,  granting  a  review,  and  that, 
therefore,  some  good  ground  for  the  delay 
ought  to  have  been  shown.  • 

According  to  the  decisions  of  this  Court, 
therefore,  the  alteration  made  in  the  decree 
was  made  illegally,  and  the  order  of  the 
Subordinate  Judge  most  be  set  aside.  The 
appellant  will  get  his  costs  in  this  Court 
and  the  Court  below. 


The  17th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Under-valiiation  of  a  suit— Appeal  to  Privy 

Council. 

In  the  Matter  of 
Ranee  BhugobuUy  Debia,  Petitioner. 

Baboo  Bhyrub  Chunder  Banerjee  for 

Petitioner. 

Where  a  defendant,  having  the  means  of  provia|r 
the  real  value  of  property,  made  no  objection  to  the 
plaintiff's  under-valuation ;  and  also  herself  in  special 
appeal  knowingly  under-valued  the  property  by  valu'n  » 
the  subject-matter  at  67  5  rupees. 

Held  that  she  could  not  be  heard  to  represent  the 
real  value  of  the  property  to  be  over  lUjOoo  rupees  for 
the  purpose  of  securing^  admission  for  an  appeal  to  Her 
Nf  ajesty  in  Council. 

JacksQUy  J, — This  is  an  application  for 
leave  to  appeal  to  Her  Majesty  in  Council 
against  a  decision  of  this  Court  made  in  a 
case  of  special  appeal. 

The  petitioner  before  me  was  the  special 
appellant;  and  on  her  special  appeal  she 
valued  the  subject-matter  at  Rupees  675. 

The  ground  on  which  leave  to  appeal  rs 
now  applied  for  is,  that  the  real  valne  of 
the  properly  in  dispute  exceeds  10,000 
rupees;  and  it  is  proposed  to  show  that 
this  is  the  real  value  by  putting  in  a  kuboo- 
leut  under  which  the  property  is  held  by- a 
tenant,  in  which  a  rent  is  reserved  of 
Rupees  1,016.  - 

The  suit  and  the  appeal. in  this  case.urene 
commenced  when  Act  XKVI.  of  1867  was. 
in  force,  and,  therefore,  the  vaioa^ioa  botl» 
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of  the  salt  and  of  the  appeal  were  regulated 
by  the  provisions  of  that  Act.  That  Act 
provides  in  Note  {a)  appended  to  the  nth 
Article  of  the  schedule  annexed  to  the  Act 
that  "  in  suits  for  immoveable  property  the 
stamp-duty  payable  shall  be  computed  ac- 
cording to  the  market-value  of  the  property 
in  sait."  fhe  note  goes  on  :  "  In  suits  for 
"immoveable  property  paying  revenue  to 
"Government,  where  the  settlement  is  per- 
"  manent,  ten  times  the  revenue  so  payable 
"shall  be  taken  to  be  the  market-value 
"  thereof,  unless  and  until  the  contrary  shall 
"be  proved. "  Therefore  ten  times  the  reve- 
nue payable  to  Government  in  this  case  was 
primd  facie  the  market- val ue ;  but  it  was  in 
the  power  of  the  defendant  to  object  on  the 
ground  of  valuation ;  and  it  was  obvious  that 
the  objection  was  a  material  one,  because  a 
difference  of  valuation  would  have  entirely 
altered  the  form  both  of  original  suit  and 
also  of  the  appeal,  because,  if  proved,  the 
suit  ought  to  have  been  instituted  in  the 
Court  of  the  Principal  Sudder  Ameen,  and 
the  appeal  should  have  been  a  regular  ap- 
peal to  this  Court. 

Now,  the  ileSendant,  according  to  her  own 
showing,  had  in  her  hands  conclusive  means 
of  proving  what  the  real  value  of  the  pro* 
perty  was,  but  she  made  no  objection  to 
the  valuation  put  upon  it  by  the  plaintiff  ; 
and  not  only  this,  but  she  came  up  to  this 
Court  in  special  appeal ;  and  although,  as 
it  now  appears,  she  well  knew  that  the  real 
value  of  the  property  was  over  10,000 
rupees,  she  valued  her  appeal  at  Rupees 
675. 

I  have  held  in  similar  cases  before  this, 
that  a  party  who  has  so  acted  ought  not  to 
be  heard  to  represent  that  the  real  value  of 
the  properly  is  over  Rupees  10,000,  for  the 
purpose  of  getting  an  appeal  to  Her  Majesty 
in  Council  admitted.  It  appears  to  me  that 
the  present  case  is  a  much  stronger  one  than 
those  which  have  come  before  me  previously ; 
and  if  I  were  to  allow  the  petitbner  leave 
to  appeal  in  the  present  circumstances,  I 
should  not  be  merely  allowing  the  parties 
to  defeat  the  law  which  would  give  the  deci- 
sion in  regular  appeal  on  the  facts  in  such  a 
case  to  the  High  Court,  but  also  abetting  a 
gross  fraud  on  the  revenue  of  Govern- 
ment. 

I  think,  therefore,  that  this  application 
is  Inadmissible,  and  leave  to  appe&l  must  ht 
refwed. 

Vol.  XIV. 


The  20th  June  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Compromise— Conditional  decree. 

Case  No.  116  of  1870. 

Miscellaneous  Special  Appeal  from  an  order 
passed  by  I  he  Judge  of  Patna,  dated  the 
i$th  January  i8jo^  reversing  an  order  of 
the  Sudder  Moonsiff  of  that  District ^  dated 
the  1 2th  August  i86g, 

Bolakee  Lall  (Decree -holder).  Appellant^ 

versus 

Mahomed  Hossein  Khan  (surety  for  the 
Judgment-debtor),  Respondent, 

Moonshee  Mahomed  Vusuflox  Appellant. 

Mr,  C.  Gregory  for  Respondent. 

A  compromise  embodied  in  a  kind  o£  decree  was  to 
the  effect  that  defendant  should  pay  to  plaintiff  the 
principal  sum  within  a  specified  period,  and  that,  if  he 
(defendant)  were  successful  in  another  suit  against  a 
different  party,  he  would  also  pay  the  interest.  He 
succeeded  in  his  suit  in  the  Brst  Court,  but  his  suit 
was  dismissed  in  appeal.  The  judgment-debtor  subse* 
quently  paid  the  principal,  but  was  afterwards  arrested, 
and  M,  H.  became  surety  for  his  production  and  for 
the  payment  of  the  interest,  if  the  order  of  the  Moorl* 
siff  releasing  the  judgment-debtor  were  set  aside  in 
appeal. 

Held  that  the  money  which  was  to  go  to  pay  the 
interest  was  the  money  realisable  by  the  decree ;  and  aS 
that  decree  was  reversed  in  appeal,  the  suit  could  not 
be  deemed  a  success. 

•SEMsr.E  {by  Markby,  y.)  that  the  decree  ofl 
the  compromise  was  not  one  upon  which  execu« 
tion  could  be  carried  out,  at  any  rate,  for  the  sum 
which  was  only  conditionally  due ;  as  the  inquiry  re* 
lative  to  the  fulfilment  of  the  condition  could  only  be 
made  in  a  regular  suit,  and  that  execution  coula  not 
be  taken  out  against  M,  H.,  the  surety,  the  arrange- 
ment between  him  and  the  judgment-creditor  not 
falling  within  Section  204,  Act  VIII.  of  1859,  which 
applies  to  persons  who  have  become  security  for  the 
performance  of  a  decree  or  any  part  thereof, 

Bayley^  J, — I  am  of  opinion  that  this 
appeal  must  be  dismissed  with  costs. 

The  plaintiff  Bolakee  sued  one  Yustlf 
Beg.  In  that  suit  there  was  a  compromise 
which  had  been  embodied  into  a  kind  of 
decree.  The  terms  of  that  compromise 
were  that  Yusuf  Beg  should  pay  to  the 
plaintiff  Bolakee  the  principal  sum  within 
three  months,  and  that,  if  he  (Yusuf  Beg)  be 
successful  in  a  suit  which  he,  as  the  plaint- 
iff, was  carrying  on  against  one  Khojah 
Juwan,    he    should    also  pay   the  interesti 
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Rupees  401.  Subsequently,  the  principal 
was  paid  in  by  the  judgment-debtor,  and 
no  question  now  remains  with  regard  to 
that. 

.  The  judgment- debtor,  Yusuf  Beg,  was 
afterwards  arrested,  and  the  special  respond- 
ent Mahomed  Hossein  executed  a  surety- 
bond  to  the  effect  that  he  would  undertake 
to  produce  the  judgment-debtor  whenever 
necessary,  and  pay  the  amount  of  the  inter- 
est, Rupees  401,  if  the  order  of  the  Moonsiff 
releasing  the  judgment-debtor  from  arrest 
should  be  set  aside* in  appeal. 

The  Judge  in  the  Lower  Appellate  Court 
has  now  stated  his  view  in  these  terms : 
*'  The  arrangement  was  if  Yusuf  Beg 
^'  succeeds  in  his  suit  he  is  to  pay ;  if  he 
'*  does  not,  the  interest  is  to  be  remitted. 
"  He  did  not  succeed.  The  respondent 
"  refers  to  his  success  in  the  first  Court, 
''  but  I  have  no  doubt  that  eventual  success 
"  Was  what  was  contemplated,  and  conse- 
"  quently  the  agreement  to  pay  interest  up 
"  to  date  of  decree  falls  through." 

Against  this  order  of  the  Judge,  Bolakee 
appeals  specially,  urging — 

/j/. — That  Syud  Mahomed  Hossein  had 
been  surety  unconditionally. 

3ftd. — That  the  Judge  has  misconstrued 
the  terms  of  the  compromise. 

jrd, — That  the  decree  in  favor  of 
Mahomed  Yusuf  hai,  in  fact,  been  satisfied 
by  his  sale  of  that  decree,  and  therefore  no 
further  liability  was  contemplated  in  the 
event  of  the  subsequent  reversal  of  th6 
Moons! ff's  order  by  the  High  Court. 

The  compromise  and  the  surety-bonds, 
in  my  opinion,  show  that  the  agreement 
was  not  contingent  upon  the  order  of  the 
first  Court  in  either  instance.  The  money 
which  was  to  go  to  pay  the  interest  was 
money  realizable  from  the  decree.  If  the 
decree  then  were  reversed  on  appeal,  the 
money  available  under  the  decree  would 
cease  to  be  available,  and  it  can  hardly, 
therefore,  be  supposed  that  what  the  par- 
ties contemplated  was  only  the  event  of 
Yusuf  Beg  being  successful  in  the  first 
Court. 

1  see  no  error  in  law  in  the  order  of  the 
I/>wer  Appellate  Court,  and  would  dismiss 
this  miscellaneous  special  appeal  with 
posts. 


Markby,  J. — I  also  think  the  special  appeal 
should  be  dismissed.  If  there  was  a  decree 
at  all  in  this  case,  it  was  a  conditional  decree, 
viz.^  a  decree  providing  that  money  should 
be  paid  on  the  happening  of  a  certain  event, 
and  I  think  that  the  Judge,  in  deciding 
whether  or  not  that  event  had  happened, 
was  right  in  confining  his  attention  to  the 
event  itself,  and  not  taking  into  consideration  , 
the  conduct  of  the  parties ;  and  I  also  think 
that  the  Judge  was  right,  when  he  found  . 
that  the  event  contemplated  was  that  a  cer- 
tain suit  should  be  decided  in  favor  of  ft  ' 
certain  person,  in  holding  that  that  event 
had  not  happened  when  the  decree  which 
was  originally  given  by  the  Court  of  first 
instance  was  set  aside  by  the  Court  of  ap- 
peal.  J 

But  I  do  not  think  it  would  be  desirable 
to  pass  over  this  case  without  observing  that, 
in  my  opinion,  it  is  a  matter  of  considerable 
doubt  whether  the  Judge  was  right  in  the 
first  part  of  his  decision  which  was  in  favor  \ 
of  the  appellant,  m.,  that  this  was  an  ar* 
rangement  which  could  be  enforced  without 
a  regular  suit.  In  the  first  place,  it  does 
not  appear  to  me  that  there  was  even  in  the 
original  suit  between  Bolakee  .and  Yusuf 
any  decree  at  all  so  far  as  regards  the  second 
sum  of  money  which  was  to  be  paid.  The 
suit  was  compromised  upon  an  agreement  to 
pay  a  certain  sum  of  money  down  and  a 
further  sum,  in  case  the  defendant  should 
succeed  in  a  suit  which  he  was  then  carrying 
on. 

It  does  not  appear  to  me,  as  at  present 
advised,  that  that  was  a  decree  upon  which 
execution  could  be  taken  out  at  any  rate  for 
the  sum  which  was  only  conditionally  due. 
It  was  a  compromise  upon  one  portion  of 
which  a  decree  might  have  issued  without 
any  further  proceeding.  But  upon  the  other 
portion,  no  decree  could  issue  at  all  without 
an  inquiry  whether  the  condition  had  been 
fulfilled ;  and  I  do  not  see  how  that  inquiry 
could  have  been  made  except  in  a  regular 
suit.  But  even  if  this  were  otherwise,  still 
I  think  there  is  a  further  difficulty,  namely, 
that  the  arrangement  between  Mahomed 
Hossein  and  Bolakee  by  which  execution 
was  stopped  on  this  so-called  decree  was  not 
one  which  fell  within  the  provisions  of  Sec- 
tion 204,  Act  VIII.  of  1859,  and  unless  it 
was  so,  no  execution  could  be  taken  out 
against  Mahomed  Hossein  as  surety.  Sec* 
tion  204  only  applies  to  persons  who  have 
become  liable  as  security y^r  the  perform-- 
ance  of  a  decree  or  any  part  thereof ^  but  in 
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this  case  Mahomed  Hossein  was  not  simply 
a  snrety  for  the  performance  of  any  decree, 
bat  for  the  payment  of  a  sum  of  money,  or, 
in  the  alternative,  for  the  production  of  a 
certain  person  in  the  event,  not  of  the  failure 
of  any  person  to  "  perform  a  decree,"  but  of 
die  order  for  his  release  passed  by  the  first 
Court  beinfi"  set  aside  by  the  Court  of  appeal. 
fiat  neither  of  these  points  have  been  argued 
before  as,  and  therefore  it  is  not  necessary 
to  give  any  further  opinion  upon  them.  I 
ooly  advert  to  them  because  I  think  great 
trouble  and  confusion  has  been  caused  in 
this  case  by  a  misapplication  of  the  rules 
and  principles  of  procedure.  However  this 
may  be,  tliere  is,  in  my  opinion,  no  ground 
for  this  special  appeal,  and  I  agree  in  dis- 
missing it  with  costs. 


The  20ih  June  1870. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  W.  Markby, 

Judges. 

Ezecation— Sections  208  and  385,  Code  of  Civil 

^      Procedure. 

Case  No.  120  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Shahabad, 
dated  the  6th  January  iSjo. 

Sheo  Naraio  Singh  (Decree-holder), 
Appellant, 

versus 

Hurbuns  Lall  (Judgment-debtor), 
Respondent, 

Bahoos  Romesh  Chunder  Mitier  and  Taruck- 
nath  Paleet  for  Appellant. 

Baboo  Mohesh  Chunder  Chaivdhry  for 
Respondent. 

Where  a  certificate  of  non-satisfaction  and  a  copy 
of  the  decree  are  transmitted  by  the  Court  which 
sranted  the  decree  to  another  Court  for  execution  under 
isectioa  2S5,  Civil  Procedure  Code,  any  application  for 
the  revival  of  execution  after  the  proceeding's  have 
been  struck  off  the  file  or  for  the  substitution  of  the 
name  of  an  assignee  for  that  of  the  orijjfinal  decree- 
holder  should  be  made  to  the  Court  which  passed  the 
decree.  The  word  "  Court  "in  Section  20S  does  not  ex- 
fcetKt  to  the  Court  to  which  the  decree^is  transmitted,  but 
is  itmitcd  to  the  Court  which  passed  the  decree. 

Markby,  J, — This  is  a  regular  miscella- 
neous appeal  from  the  decision  of  the  OfR- 
ctating  Judge  of  Shahabad.  The  appeal  is 
bf  the  person  who  describes  himself  as  the 


decree-holder.  It  appears  that,  on  the  I4ih 
May  1866,  a  decree  was  obtained  in  the 
Small  Cause  Court  at  Calcutta  by  Bhikun 
Chund  and  Jyte  Pal  against  Hurbuns  Lall 
and  Rama  Pershad.  On  the  13th  April 
1869,  a  certificate  of  non-satisfaction  wa^ 
asked  for  and  obtained  by  the  decree-hold* 
ers,  and  the  certificate  with  a  copy  of  the 
decree  was  forwarded  to  the  Judge  of  Sha- 
habad for  execution  under  Section  285  of 
the  Civil  Procedure  Code.  There  were 
various  applications  with  reference  to  the 
execution  of  this  decree,  but  the  execution- 
proceedings  were  ultimately  struck  off  on 
the  2 1  St  August  1869.  On  the  31st 
August,  the  decree  was  sold  by  the  decree- 
holder  to  Sheo  Narain  Singh,  who  is  the 
appellant  before  us;  and  then  on  the  nth 
September  1869,  on  his  application  to  the 
Judge  of  Shahabad,  the  proceedings  in  exe- 
cution were  ordered  to  be  revived,  and  on 
the  23rd  September  1869  his  name  was 
substituted  for  that  of  the  decree-holders 
in  the  execution-proceedings. 

Now,  upon  this  statement  of  the  facts, 
it  was  suggested  that  Sheo  Narain  had  no 
locus  standi  before  us  as  an  appellant  in 
these  proceedings,  and  that,  in  fact,  he  had 
no  locus  standi  before  the  Judge  of  Sha- 
habad to  put  the  Court  in  motion  for  the 
execution  of  the  decree;  and  after  hearing 
the  arguments  of  Baboo  Romesh  Chunder 
Mitter  for  the  appellant,  we  think  that  this 
objection  ought  to  prevail. 

Section  208  gives  power,  when  a  decree 
is  transferred  by  assignment  to  the  assignee 
to  apply  for  execution,  and  if  the  Court 
thinks  proper  to  grant  the  application,  the 
decree  may  be  executed  in  the  same  manner 
as  if  the  application  were  made  by  the 
original  decree-holder. 

The  question,  then,  that  we  have  to 
decide  is  whether  the  term  "  Court"  in  that 
Section  includes  the  Court  to  which  the  exe- 
cution of  the  decree  may  have  been  trans- 
ferred under  Section  284.  Section  287  is 
the  Section  which  indicates  the  duty  of  the 
Court  to  which  a  decree  may  have  been  ' 
transferred  for  execution,  and  says :  *'  The 
*'  copy  of  any  decree,  when  filed  in  the  Court 
''  to  which  ii  shall  have  been  transmitted  for 
'*  the  purpose  of  being  executed,  shall  for 
''  such  purpose  have  the  same  effect  as  a 
**  decree  or  order  for  execution  made  by  such 
"  Court."  A  question  has  been  raised  some- 
what similar  to  this  in  reference  to  the  ^ower 
of  the   Court  to   which   a  decree   is   trans- 
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mitted  for  *  execution  to  enquire  into  the 
question  ot  limitation ;  and  it  has  been  held 
that  this  Court  has  that  power,  the  enquiry 
into  the  question  of  limitation  being  consi- 
dered to  be  an  enquiry  ^^  for  the  purpose  of 
^*the  execution,"  within  the  naeaning  of 
Section  287.  We  in  no  way  dissent  from 
that  decision,  but  it  does  not  decide  the 
present  case,  because  it  is  clear  from  Section 
990  that  for  some  purposes,  even  as  regards 
the  execution,  the  Court  which  passed  the 
decree  is  the  Court  which  controls  the 
proceedings.  The^  Court  to  which  a  decree 
18  transmitted  for  e*xecution  is  empowered  by 
Section  290  to  stay  the  execution  pending 
an  application  to  the  Court  which  granted 
the  decree  "for  an  order  to  stay  the  exe- 
"cution  or  for  any  other  order  relating  to 
**  the  decree  or  the  execution  thereof.''  It 
is  necessary,  therefore,  to  determine  whe- 
ther this  being  an  application  connected 
with  the  execution  ought  to  have  been  made 
to  the  Judge  of  Shahabad  or  to  the  Small 
Cause  Court  at  Calcutta. 

It  seems  to  us  that  this  application  ought 
to  have  been  made  to  the  Small  Cause  Court 
at  Calcutta,  and  not  to  the  Judge  of  Shahabad. 
It  seems  to  us  that  any  other  construction  of 
the  law  would  give  rise  to  great  confusion. 
For  all  purposes  except  that  of  execution  un- 
der the  certificate  and  copy  of  decree,  and  as 
already  pointed  out,  for  some  purposes  con- 
nected with  execution,  the  decree  remains 
in  the  original  Court  which  passed  it.  A 
copy  only  of  the  decree  and  none  of  the 
proceedings  in  the  suit  are  transmitted  under 
Section  285.  The  decree  itself  and  the 
whole  record  of  the  suit  remain  in  the  ori- 
ginal Court,  and  we  think  the  Court  whiclf 
receives  the  decree  for  execution  should 
execute  it  exactly  as  it  receives  it,  or  not 
at  all.  We  think  it  would  lead  to  the  great- 
est difficulties  if  in  one  Court  one  party  was 
recognized  as  being  the  holder  of,  and  having 
the  control  over,  a  decree,  and  at  the  same 
time  in  another  Court  another  party  was 
recognized  as  being  in  that  position.  Fur- 
ther, under  Section  208,  it  is  entirely  in  the 
discretion  of  the  Court  to  grant  the  appli- 
cation of  the  assignee  or  not,  and  the  appli- 
cation is  one  which,  under  some  circum- 
stances, clearly  ought  not  to  be  granted,  and 
in  no  instance  ought  it  to  be  granted  merely 
as  a  matter  of  course.  Now,  the  only  Court 
which  can  have  the  proper  knowledge  and 
materials  to  deal  with  the  application  is  the 
Court  which  tries  the  suit  and  passes  the 
decree.  Looking,  therefore,  generally  to 
the  terms  of  the  law,   and   particularly  to 


those  of  Section  290  which  show  that  even 
for  some  purposes  connected  with  execution 
the  proceedings  remain  in  the  original  Court, 
we  think  that  this  application  was  wrongly 
made  in  the  Shahabad  Court,  and  ought  to 
have  been  made  in  the  Small  Cause  Court 
at  Calcutta.  Had  it  been  likely  that  the 
original  decree-holders  were .  about  to  pro- 
ceed  to  execute  the  decree  in  ftaud  of  the 
assignee,  the  latter  might  probabl}',  by  an 
application  to  the  Court  of  Shahabad,  have 
stayed  the  execution  pending  his  application 
to  the  Court  of  Small  Causes. 

The  result  is  that  Sheo  Narain,  not  being 
on  the  record,  and  not  having  even  obtained 
the  permission  which  is  necessary  to  enable 
him  to  execute  the  decree,  had  no  right 
to  appear  in  the  Court  below  or  in  tnis 
Court.  Without,  therefore,  entering  into 
the  merits  of  the  case,  we  dismiss  this  ap- 
peal with  costs. 


The  2 1  St  June  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Witnesses--Jurisdiction— Mortgage-accounts— 
Evidence  of  mortgagees. 

Ca$e  No.  2734  of  1869, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahady  dated  the  *jth 
August  i86gy  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  24th  February  i86g. 

Ram  Phul  Pandey  (Plaintiff),  Appellant^ 

versus 

Wahed  Ali  Khan  and  others  (Defendants), 

Respondents. 

Baboos  Onookool  Chunder  Mookerjee,  Mohesh 
Chunder  Chowdhryy^xid.  Bhotvane$  Churn 
Dutt  for  Appellant. 

Baboo  Romesh  Chunder  Miiter  for 
Respondents. 

A  Court  has  no  power  to  refuse  to  summon  witnesses 
when  expressly  requested  by  a  party  to  do  so,  unless 
the  witnesses  are  required  to  be  summoned  in  such  a 
manner  or  in  such  numbers  as  clearly  indicates  4  vesca- 
tious  desire  of  obstructing  the  course  of  justice. 

Mortgagees  in  actual  possession  should,under  Section 
1 1,  Regulation  XV.  of  1793,  be  examined  as  to  the  truth 
of  mortgage-accounts,  excluding  persons  wbo«  according 
to  the  manners  and  customs  of  the  country,  are  unable 
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^  ippear  in  Court,  or  others  who,  from  their  position, 
tie  not  likely  to  be  acquainted  with  the  actual  state  of 
hcts.  Where  one  of  the  co-sharers  has  a  competent 
kaovledge  of  the  facts,  his  deposition  is  sufficient  to 
prove  the  truth  of  the  accounts. 

BayUy,  J, — The  grounds  taken  in  this 
special  appeal  are  two  :  firstly ^  that  the  first 
Court  refused  to  summon  the  witnesses 
named  hy^  the  plaintiff,  special  appellant, 
and  this  order  was  upheld  by  the  Lower 
Appellate  Court ;  and,  secondly ^  that  Section 
It,  Regulation  XV.  of  179s,  requires  the 
mortgagees  in  possession  to  swear  to  the 
truth  of  the  accounts,  and  in  this  case  that 
provision  of  the  law  has  not  been  attended 

10. 


The  case  is  one  not  uncommon  in  the 
Behar  districts  where  the  original  transac- 
tion first  assumes  the  character  of  a  mort- 
gage-bondj  and  simultaneously  with  it  is 
executed  a  lease  either  in  the  name  of  the 
co-sharers  or  a  dependant.  In  this  case  the 
original  mortgagee  was  Kasim  All — the  mort- 
gage being  of  so  late  a  date  as  the  year 
1845.  Ameenooddeen  and  Ashruf  Ali  were 
the  holders  of  the  lease  simultaneously  exe- 
cuted as  above-mentioned.  The  defendants 
Nos.  I  to  4^  were  the  sons  of  the  original 
mortgagee*. 

It  appears  that  by  a  petition,  dued  the 
a9tb  January  1869,  the  plaintiff  requested 
that  nine  witnesses  (ryots)  and  two  wit- 
nesses (putwaree  and  moo(suddee)  might  be 
ffommoned  and  examined:  and  on  the  ist 
February  1869,  the  first  Court  recorded  an 
order  to  the  effect  that,  as  the  putwaree  and 
the  mootsuddee  were  acquainted   with  the 


indicate  a  vexatious  desire  of  'obstructing 
the  course  of  justice  ;  but  no  such  thing  hap- 
pened here,  and  the  Lower  Appellate  Court, 
therefore,  was  wrong  to  refuse  to  summon 
the  witnesses  that  were  asked  to  be  called. 
I  would  go  so  far  as  to  say  that  a  Couti 
ought  not  to  decline  to  call  witnesses  even 
in  a  case  where  even,  on  inspection,  certain 
documents  appear  to  it  to  be  fabricated  ;  be- 
cause, until  it  has  heard  all  the  witnesses, 
and  has  before  it  the  real  state  of  things,  it 
cannot  finally  come  to  a  right  determination. 
It  might  well  happen,  for  instance,  that  the 
same  indicia  of  fabrication  which  may  have 
led  the  Court  on  mere  inspection  to  consider 
a  certain  document  forged  might  be  shown 
by  further  evidence  to  exist  in  papers  ad- 
mitted by  the  parties  or  the  Courts  them- 
selves. 

I  think,  therefore,  that  the  case  ought  to 
be  remanded  to  the  Lower  Appellate  Court  to 
remit  it  to  the  fir^t  Court  to  call  and  exa- 
mine those  witnesses. 

As  to  the  second  point,  it  appears 
that  one  of  the  co-sharers  has  deposed  to  the 
truth  of  the  accounts ;  and  it  has  been  held 
in  a  case  cited  in  page  210,  last  edition  of 
Macpherson  on  Mortgages,  that,  where  one 
co-sharer  has  a  competent  knowledge  of  the 
facts,  his  deposition  is  sufficient  for  the  pur- 
pose. It  is,  however,  pressed  upon  us  by 
the  pleader  for  the  special  appellant,  now 
that  the  case  is  going  back  for  re<trial,  that 
it  would  be  more  satisfactory  to  have  the 
other  co-sharers  examined.  I  think  that  the 
Court  should  have  such  mortgagees  as  are  in 
actual  possession  examined  in  the  case,  ex- 


summoned  ;  but  that,  as  it  was  not  likely  that 
the  ryot  witnesses  were  acquainted  with 
them,  it  was  unnecessary  to  call  them. 

This  order  was  clearly  made  a  ground  of 
appeal  to  the  Lower  Appellate  Court,  but  the 
objection  was  overruled. 

I  am  of  opinion  that  a  Court  has  no  power 
to  refuse  to  summon  any  witnesses  when 
expressly  requested  by  a  party  to  do  so,  or 
to  infer  or  conjecture  that  they  are  not 
likely  to  prove  the  case  for  which  they  are 
called.  Whether  they  are  so  or  not,  it  is 
pot  for  the  Court  but  for  the  party  to  con- 
sider. 

The  only  exception  that  I  know  of  to 
this  rule  is  in  cases  where  the  witnesses  are 
required  to  be  summoned  in  such  a  manner 
or  ill  such  large  numbers  as  would  clearly 


accounts  and    coUectioiis,    they    might    be,  eluding,  of  course,  persons  (such  as  females) 


who,  according  to  the  manners  and  customs 
of  the  country,  are  unable  to  appear  in  Court, 
or  other  parlies  who,  from  their  position,  are 
not  likely  to  be  acquainted  with  the  actual 
state  of  facts.  Such  was  the  position  contem- 
plated in  the  case  of  Shah  Makhun  Lall^ 
reported  at  page  19,  Privy  Council  Rulings, 
Weekly  Reporter,  Volume  XI. 

In  this  view,  I  would  remand  the  case  to 
the  Lower  Appellate  Court  to  remit  the  case 
to  the  first  Court  to  be  re-tried  with  refer- 
ence to  the  above  remarks. 

Markby^  J, — I  also  think  this  case  should 
be  remanded. 

I  might  not,  without  further  consideration, 
be  prepared  to  act  upon  the  authority  of  the 
decision  of  the  Agra  Court  cited  in  Mac- 
pherson on  Mortgages,  but  the  Privy  Coun- 
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cil  have  held  that  Section  ii,  Regulation 
XV.  of  1793,  is  to  receive  some  latitude  of 
construction ;  and  I  cannot  say  as  a  matter 
of  law  that  the  Courts  below  have  in  this 
case  exceeded  that  latitude. 

With  regard  to  the  other  objection,  it 
appears  that  the  Court  below  did  refuse  to 
summon  the  witnesses  whom  the  plaintiff 
wished  to  have  summoned,  because  the  Court 
considered  that  their  evidence  would  not 
avail  the  plaintiff  in  his  contention.  I  think 
that  the  Court  is  absolutely  without  discre- 
tion upon  such  a  point.  Of  course,  every 
Court  may  prevent  its  process  being  abused ; 
but  I  can  hardly  conceive  a  case  in  which  a 
summons  to  witnesses  could  be  refused  on 
this  ground. 


The  2ist  June  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Registration— Kubooleut 

Case  No.  651  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  RungporCy  dated  the  4th 
February  i8jo,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District^ 
dated  the  2gth  May  i86g. 

Jugdesh  Chunder  Biswas  and  others 
(Defendants),  Appellants^ 

versus 

AbedoUah  Mundul  and  others  (Plaintiffs), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Nuleet 
Chunder  Sein  for  Appellants. 

Baboos  Issur  Chunder  Chuckerbutty  and 
Grija  Sunliur  Mojoomdar  for  Respond- 
ents. 

A  kubooleut  in  which  a  ryot  agfreed  to  hold 
land  under  a  pottah  for  a  specified  year,  the  affree- 
ment  between  the  parties  being  that,  at  the  close  of  that 
period,  a  fresh  settlement  would  t>e  made,  was  held  to 
be  a  lease  for  one  year,  and  not  to  need  registration  under 
Act  XX.  of  1866  as  beinj;  a  lease  for  more  than  a  year, 
although  a  clause  intervened  between  the  above  clauses 
to  the  effect  that  year  by  year  the  ryot  would  pay  rent 
at  the  above  rate. 

Loch,  J, — In  this  case  it  appears  that  the 
defendant  served  a  notice  upon  the  plainiifls, 
bearing  date  the   29th  Chyet   1274,  calling 


upon  them  to  execute  a  kubooleut  for  133 
beegahs  at  a  jumma  of  304  rupees ;  and  the 
defendant  in  this  suit,  which  is  brought 
under  the  provisions  of  Section  14,  Act  X. 
of  1859,  to  contest  the  plaintiff's  liability  to 
pay  enhanced  rent,  states  that  a  kubooleut 
bearing  date  the  i7lh  Bhadro  1275,  for  133 
beegahs  at  a  jumma  of  305  rupees,  was  exe* 
cuted  by  the  plaintiff;  and  also  the  nerick^ 
namah  bearing  date  the  X9th  Srabun  1275. 

The  first  Court  held  that  the  kubooleut 
and  the  nericknamah  were  genuine  docu- 
ments, and  oa  the  evidence  before  it  dis^ 
missed  the  plaintiff's  suit.  The  Lower 
Appellate  Court,  however,  has  considered 
that  the  kubooleut  is  inadmissible  in  evi- 
dence, because  it  has  not  been  registered — 
and  the  nericknamah  is  also  inadmissi- 
ble as  not  being  stamped ;  and  with  regard 
to  the  oral  evidence  it  has  held  that  it  can 
be  of  no  weight,  and  it  cannot  be  looked  at» 
it  being  secondary  or  corroborative  evidence 
when  the  principal  evidence  is  not  receiv- 
able. 

The  grounds  taken  in  special  appeal  are 
that  the  kubooleut  being  only  for  one  year 
is  not  required  to  be-  registered  under  the 
provisions  of  Aft  XX.  of  i&66^  secondly y 
that  the  nericknamah  having  been  admitted 
by  the  first  Court  on  payment  of  the  penalty, 
it  was  not  open  to  the  Judge  to  take  up  that 
question  in  appeal ;  thirdly,  that  the  Judge 
should  not  have  rejected  the  oral  evidence, 
because  the  documents  were  inadmissible ; 
TJidiy  fourthly,  that,  as  the  objections  to  Ihe  ad- 
missibility of  the  documents  on  the  ground 
that  they  were  not  registered  and  not  stamp- 
ed  were  not  taken  in  the  first  Court  by  the 
opposite  party,  they  should  not  have  been 
allowed  to  be  taken  in  appeal. 

The  Judge  holds  that  the  kubooleut 
should  have  been  registered,  because,  though 
it  certainly  specifies  that  it  was  granted  for 
one  year,  yet  it  also  contains  a  clause  in 
which  mention  is  made  of  year  by  year 
(^^  >I^);  and  in  support  of  his  opinion  he 

quotes  a  judgment  of  the  High  Court  re- 
ported in  Volume  X.  of  the  Weekly  Reporter, 
page  411.  Looking  at  the  case  to  which 
the  Judge  refers,  and  which  is  more  fully 
reported  in  IL  Bengal  Law  Reports,  pages 
75  and  76,  and  in  which  a  translation  of  the 
pottah  is  given,  we  find  that  the  terras  of 
the  pottah  in  that  case  are  entirely  different 
from  the  terms  of  the  kubooleut  6led  in  the 
present  case.  The  pottah  in  that  case  runs 
in  these  general  terms — ^that  the  land  men- 
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tioned  in  the  pottah  is  to  be  held  at  an  an- 
nual rent  of  16  rupees.  *' According  to 
**  the  instalments  you  shall  pay  the  rent 
year  a/Ur  year,''  And  the  Judges  held 
that ''  the  term  of  this  pottah  is  expressed 
by  the  common  form  (^1  ^>!^)  shun-ba- 
shun.  This  has  been  invariably  interpret- 
ed by  this  Court  to  mean  a  year-by-year 
tenancy,  tbat  is,  a  tenancy  which  is  certain 
for  the  period  of  one  year,  and  will  continue 
beyond  that  period  until  it  is  properly 
put  an  end  to  by  either  party.  We  think 
that  a  pottah,  the  term  of  which  is  defined 
by  these  words,  falls  within  the  fourth 
clause  of  Section  17,  Act  XX.  of  1866, 
and  that  it  is  a  lease  for  a  term  exceeding 
one  year/* 

In  the  kubooleut  before  us  the  ryot 
agrees  to  hold  the  land  under  the  pottah  for 
the  year  1275  ;  and  it  is  also  agreed  between 
the  parties  that  at  the  close  of  that  period 
a  fresh  settlement  will  be  made.  No  doubt 
a  clause  intervenes  between  these  clauses  to 
the  effect  that  year  by  year  he  will  pay  rent 
at  the  above  rate;  and  it  is  contended  for 
the  respondent  that  the  object  of  drawing 
up  the  kubooleut  in  this  form  was  that, 
though  it  professes  on  its  face  to  be  only  a 
kabooleut  for  one  year,  it  was  intended 
to  continue  in  force  for  any  number  of 
years. 

But  it  appears  to  me  that  this  contention 
is  incorrect,  for  from  the  words  which  imme- 
diately follow,  viz.y  that  at  the  close  of  the 
period  (which  period  is  at  the  end  of  the  ; 
year  1275)  a  fresh  settlement  will  be  made, ' 
we  may  judge  what  was  the   intention  of 
the  parties,  viz,.,  that  it  was  a  kubooleut  for  | 
one  year  ending  in  1275,  and  that  at  the  1 
close  of  that  year  a  fresh  settlement  will  be 
made.  Suchbeing,inouropinion,  the  meaning  I 
of  the  terms  of  the  kubooleut,  we  think  that 
the  Judge  is  wrong  in  saying  that  thiskuboo- 1 
lent  should  be  registered,  and  we,  according-  ' 
\jf  set  aside  his  judgment  upon  that  point.      ; 

With    regard    to    the     nericknamah^    we 
think  that  the  first  Court  had  full  authority  | 
to  determine   whether    the    party    filing  it ; 
should  be  permitted  to  use  it  as  evidence 
on  paying  the  proper  stamp  ;  and  as  the 
first   Court  had  admitted  it,  we  think  the 
Judge  had  no  jurisdiction  to  enter  into  this  , 
point  in  appeal.    This  has  been  ruled  by  ' 
this  Court  and  by  the  Madras  High  Court 
in  several  cases.    We  think,  therefore,  that 
the  Judge's  ruling  upon  this  point  should 
also  be  set  aside. 


We  direct,  therefore,  that  the  case  be 
remanded  to  the  Judge  who  will  enter  into 
the  merits,  and  after  going  into  the  whole 
evidence  produced  by  the  parties,  will  deter- 
mine whether  the  kubooleut  and  the  nerick^ 
namah  are  or  are  not  genuine  documents, 
and  dispose  of  the  case  accordingly.  The 
costs  will  follow  the  final  result  of  the  case. 

Miller,  J, — I  concur  in  the  order  of  re- 
mand. 


The  22nd  June  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Remand— Issues— Sections  351  and  352,  Act 

VIII.  ofz859. 

Case  No.  295  of  1870. 

Special  Appeal  jyom  a  decision  passed  dy 
the  Subordinate  Judge  of  jLast  Burdwan^ 
dated  the  gth  February  i8jo^  reversing 
a  decision  of  the  Moonsiff  0/  Munglecote, 
dated  the  24th  September  iS6g, 

Shaikh  Fuitehoollah  (one  of  the  Defendants), 

Appellant, 

versus 

Oomdanissa  Bibee  and  others  (Plaintiffs), 

Respondents, 

Mr,  G,  A,  Twidale  for  Appellant. 

No  one  for  Respondents. 

Wliere  no  preliminary  point  has  been  wronjrly  decided 
by  the  Court  of  first  instance  and  no  evidence  has 
been  excluded,  and  the  Appellate  Court  considers  the 
issues  nevertheless  to  have  been  defective  or  insufficient, 
it  is  the  duty  of  the  latter  not  to  remand  the  case,  but 
to  re-settle  the  issues  and  to  determine  the  case  itself. 

Jackson,  J, — It  appears  to  me  that  the 
decision, of  the  Lower  Appellate  Court  in 
this  case  is  contrary  to  law. 

The  plaintiffs,  being  females,  sued  the 
defendants  to  recover  possession  of  some 
land,  alleging  that  the  land  in  question  had 
been  mortgaged  to  the  defendants  as  securi- 
ty for  a  loan  granted  for  six  months  by  a 
kut-kobalah ;  that  this  loan  had  been  repaid ; 
and  that  the  mortgagors  had  re-entered  on 
possession,  but  had  been  subsequently  dis- 
possessed by  the  defendants. 

The  Moonsiff  was  of  opinion  that  the 
plaintiffs  had  failed  to  make  out  their  alle* 
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gation ;  and  that  the  defendants'  allegation 
that  the  sale  was  an  out-and-out  one  was 
fully  proved.  Ho  thereupon  dismissed  the 
suit. 

*  The  Subordinate  Judge's  decision  is  in 
these  terms :  '*  In  this  case,  the  decision 
"  passed  by  the  Lower  Court  and  the  issues 
*'  lixed  by  it  are  too  brief,  indistinct  and 
•'  unintelligible.  He  has  been  very  severe 
"  in  throwing  at  first  the  onus  of  proof  on 
'*  the  plaintiffs,  appellants,  inasmuch  as  the 
*'  defendant'  admits  that  the  disputed  land 
"constitutes  the  ancestral  property  of  the 
"  plaintiffs,  contending  simply  that  he  has 
"acquired  the  property  by  a  kobalah,  and 
"  that  he  holds  possession  of  it  accordingly. 
"  He  also  states  that  even  subsequent  to  the 
"  date  of  the  alleged  kobalah,  the  plaintiffs 
"were  in  possessioti. "  And  thereupon  he 
proceeds  to  frame  certain  issues  on  which 
he  directs  the  Moonsiff  to  adjudicate  "  with 
great  care  and  diligence,"  and  to  remedy 
the  omission  which  he  considers  to  have 
taken  place  in  passing  over  other  material 
points.  He  accordingly  reverses  the  de- 
cision of  the  Court  below,  and  remands  the 
case  for  a  re*trial  with  those  directions. 


Section  351,  Act  VIII.  of  1859,  declares 
explicitly  upon  what  ground  a  case  may  be 
remanded  in  regular  appeal ;  and  section 
352  declares  that  it  shall  not  be  competent 
to  the  Appellate  Court  to  remand  a  case 
for  a  second  decision  by  the  Lower 
Court,  except  as  provided  in  the  last  preced- 
ing Section;  and  Section  351  provides 
that  "  when  the  Lower  Court  shall  have 
"  disposed  of  the  case  upon  any  preliminary 
"  point,  so  as  to  exclude  any  evidence  of  fact 
"  which  shall  appear  to  the  Appellate  Court 
"  essential  to  the  rights  of  the  parties,  and 
"  the  decree  of  the  Lower  Court  upon  such 
"  preliminary  point  shall  be  reversed  by  the 
"  decree  in  appeal,  the  Appellate  Court  may, 
"  if  it  think  right,  remand  the  case." 

Now,  nothing  of  the  sort  has  taken  place 
in  the  present  instance ;  and  it  is  not  con- 
tended that  any  preliminary  point  had  been 
.wrongly  decided  by  the  Court  below,  or  that 
any  evidence  whatever  had  been  excluded. 
It  was  the  duty  of  the  Subordinate  Judge  if 
he  considered  the  issues  defective  or  insuffi- 
cient, to  have  re-settled  the  issues  and  to 
have  determined  the  case  himself.  His  de- 
cision therefore  is  annulled,  and  the  case 
vrill  go  back  to  him  in  order  that  he  may 
•dispose  of  it  according  to  law 


And  with  reference  to  the  observations 
that  he  has  made  upon  the  mode  in  which 
the  Moonsiff  tried  the  suit,  it  seems  right  to 
observe  that  the  Moonsiff  went  into  the  evi- 
dence adduced  on  either  side  as  to  the  real 
character  of  the  transaction  between  the 
defendants  and  the  plaintiffs'  husbands,  and 
that,  as  throwing  light  upon  thjt  transac- 
tion, he  referred  to  a  previous  suit  brought 
by  those  husbands  against  the  defendants, 
the  suit  being  one  for  the  recovery  of  the 
remainingportion  of  the  consideration'monejr, 
and  instituted  on  the  allegation  of  purchase. 
It  is  difficult  to  conceive  a  stronger  piece 
of  evidence  on  such  a  point  as  this,  than  the 
admission  in  that  suit  by  the  plaintiffs' 
husbands. 

The  case  must  be  remanded  to  the  Sub- 
ordinate Judge,  that  he  may  try  the  case 
upon  such  issues  as  he  thinks  necessary,  and 
upon  the  evidence  adduced  by  the  parties. 

Glover,  J, — I  am  of  the  same  opinion. 


The  22nd  June  1870. 

Present :        •    • 

The  Hon'ble  G.  I/)ch  and  Dwarkanath 
Milter,  Judges, 

Costs —Contribution. 
Case  No.  1956  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  2^th 
May   i86g,   modifying  a  decision  of  the 

^  Sudder  Ameen  of  that  District ^  dated  the 
t2th  March  i86y, 

Kristo  Chunder  Chatterjee  (Defendant), 

Appellant, 

versus 

Mr.  J.  P.  Wise  and  others  (Plaintiffs), 
Respondents, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondents 

In  a  suit  for  possession,  an  intervenor  claimed  the 
lands  in  dispute  upon  a  title  distinct  from  that  of  plaint* 
iff  ;  whereupon  the  intervenor  was  made  a  defendant, 
and  a  decree  was  ultimately  passed  in  plaintiff's  favor 
with  costs  payable  jointly  and  severally  by  all  the  de« 
fendants.  The  ori^nal  defendants  bavins'  been  obliecd 
to  pay  the  whole  amount  of  those  costs  in  execution,  they 
brought  a  suit  for  contribution  agamst  the  legal  repre« 
sentatives  of  the  intervenor  : 
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H«LD  that,  in  the  absence  of  any  contract  or  agree- 
ment, there  was  no  equity  between  the  parties  to  justify 
a  suit  for  contribution. 

MitUr,  ^.— The  facts  out  of  which  this 
litigation  has  arisen  are  as  follow  : — 

The  special  respondents  before  us,  who 
were  plaintiffs  in  the  Court  below,  were  sued 
by  one  Aipeeroonissa  Begum  for  the  pos- 
session of  certain  lands.     One  Bykuntnath 
Cbatterjee,  since   deceased,    intervened    in 
the  suit,  and  claimed  the  lands  in  dispute 
opon  a  title  quite  distinct  from  that  which 
was  set    up    by    the    special    resi>ondents. 
Upon  this  intervention,   Bykunt  was  made 
t  defendant  by  Ameeroonissa,  and  a  decree 
vas  uldmately  passed   in    her    favor    with 
costs  payable  jointly  and  severally  by  all 
the   defendants.    The  special   respondents 
have  been  obliged  to  pay  the  whole  amount  I 
of  these  costs  in  execution,  and  they  have 
accordingly   brought   the   present    suit    for 
contribution  against  the  heirs  and  legal  re- 
presentatives of  Bykunt. 

The  Sudder  Ameen  of  Backergunge,  who 
tried  this  case  in  the  first  instance,  gave  a 
decree  to  the  special  respondents  to  the 
extent  of  one-fourth  of  the  costs  awarded 
to  Ameeroonfssa,  upon  the  ground  that  as 
there  were  four  defendants  in  the  original 
suit,  it  was  just  and  equitable  that  the  lia- 
bility should  be  divided  between  them  in 
equal  proportions.  On  appeal  the  Judge 
of  that  district  has  increased  the  amount 
to  one-half ;  and  the  only  reason  assigned  in 
support  of  this  decision  is  that  as  there 
were  two  distinct  defences  set  up — namely, 
one  by  the  special  respondents,  and  one  by 
Bykunt,  the  representatives  of  the  latter 
are  equitably  liable  to  bear  one-half  of  the 
burden. 


I  am  of  opinion  that  the  decisions  of 
both  the  Lower  Courts  are  erroneous,  and 
that  the  suit  brought  by  the  special  re- 
spondents ought  to  be  dismissed.  I  see  no 
equity  between  the  parties  which  can  justify 
this  action  for  contribution.  The  special 
respondents  were  the  original  defendants 
in  the  snit  of  Ameeroonissa,  and  it  was  in 
consequence  of  an  unjust  award  under  Act 
IV.  of  1840  in  their  favor  that  she  was 
compelled  to  bring  that  suit. 

It  is  true  that  Bykunt  had  intervened 
and  claimed  the  lands  in  dispute  upon  a 
tide  adverse  to  that  of  Ameeroonissa's. 
But  the  special  respondents  did  not  even 
pretend  to  say,  much  less  to  prove,  that  this 
intervention    had    entailed  any    additional 
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costs  upon   Ameeroonissa,   which  they,  the 
special   respondents,   have  been  obliged  to 
pay.     Under  these  circumstances,  it  is  per- 
fectly  clear   that    the    special    respondents 
have  paid  nothing  more  than  what  they  were 
justly  liable  for;   and  although  the  failure 
of   Bykunt's  intervention   might  have  been 
a  good  and  valid  ground  for  awarding  costs 
against  him  in  favor  of  Ameeroonissa,  the 
special  respondents  cannot  avail  themselves 
of  that  circumstance  to  maintain  this  action 
for  contribution  against  his  legal  represent- 
atives.   To  apportion  the  costs  in  question 
according  to  the  number  of  defendants,  or 
to  divide  them  into  two  equal  parts  merely 
because  two  distinct  defences  were  set  up, 
seems  to  me  to  be  a  perfectly  arbitrary  pro- 
ceeding; and  there  is  no  more  reason  for 
adopting  the  one  course  than  for  adopting 
the  other.     In  order  to  support  a  claim  for 
contribution,    there    must    be    either   some 
contract  or  agreement  between  the  parties, 
or  some  equity  arising  from  the  consideration 
that  the  claimant  has  satisfied  the  whole  of 
a  common  liability,  a  portion  of  which  ought 
to  have  been  justly  borne,  not  by  him,  but  by 
the  opposite  party.    There  is  nothing  what- 
ever in  the  facts  of  this  case  to  show  that 
there  was  such  a  contract  or  such  an  equity 
between  the  special  respondents  and  Bykunt ; 
and  I  am,  therefore,  unable  to  see  how  this 
action  for  contribution  can  be  maintained  at 
all. 

It  has  been  argued  that  the  costs  in  ques* 
tion  were  decreed  jointly  and  severally 
against  all  the  four  defendants,  and  that  the 
representatives  of  Bykunt  are  not,  therefore, 
competent  to  deny  their  liability  for  contri- 
bution in  the  face  of  a  decree  which  has 
become  final  and  conclusive  by  operation  of 
law.  But  this  argument  is  altogether  fal- 
lacious. All  that  was  determined  by  that 
decree,  and  all  that  could  be  determined  by 
it,  was  a  matter  between  Ameeroonissa  on 
the  one  side  and  the  four  persons  who  op- 
posed her  claim  on  the  other ;  and  so  far  as 
this  determination  is  concerned,  there  can 
be  no  question  whatever  that  it  is  final  and 
conclusive.  The  present  suit,  however, 
stands  on  a  quite  different  footing.  The 
question  to  be  determined  in  this  suit  is  one 
between  the  special  respondents  on  the  one 
side  and  Bykunt  on  the  other ;  and  no  such 
question  could  have  been  possibly  raised  or 
determined  in  the  previous  suit  in  which 
they  were  all  arrayed  as  co-defendants. 

The  learned  Judge  inthe  Court  below  seems 
to  have  been  somewhat  surprised  to  find  it 
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laid  down  in  some  decisions  of  this  Court, 
that  the  parties  to  a  suit  of  this  description 
are  at  liberty  to  go  behind  the  decree  from 
whic^  it  has  arisen.  But  all  this  surprise 
might  have  been  easily  avoided,  if  he  had 
tarafaliy  looked  into  the  principle  upon 
which  a  claim  for  contribution  is  founded. 
Sappoae,  for  instance,  that  a  joinfand  several 
decree  for  mesne-profits  is  passed  against 
two  persons — a  zemindar  and  his  gomashta ; 
and  suppose  also  that  the  wliole  amount  due 
nnder  the  decree  is  realized  from  one  of 
them,  namely,  from  the  zemindar.  If  the 
semindar  sues  the  gomashta  for  contribu- 
tion, is  the  latter  to  be  prevented  from  show- 
ing that  every  pice  of  the  mesne-profits  in 
question  had  been  made  over  by  him  to  the 
former  as  soon  as  it  was  collected  from  the 
fyots?  Would  the  mere  fact  that  the  decree 
was  a  joint  and  several  decree  against  both 
of  them,  prevent  the  Court  from  entering 
into  the  question  as  to  which  of  them  is 
justly  liable  as  between  themselves  to  satisfy 
U?  Such  a  plain  case  as  this  does  not  re- 
quiie  any  argument.  Both  of  them  might 
have  been  justly  liable  to  the  decree-holder, 
if  they  had  both  joined  in  the  wrongful  act 
by  which  he  was  kept  out  of  possession ; 
but  if  one  of  them  has  appropriated  the 
whole  of  the  mesne-profits  in  question  to  his 
own  exclusive  use,  it  would  be  simply  absurd 
to  allow  him  to  maintain  an  action  for  con- 
tribution against  the  other,  merely  because 
they  were  both  made  liable  by  the  decree. 


In  the  present  case,  the  special  respond- 
ents have  not  even  attempted  to  show  tha^ 
they  have  paid  anything  more  than  what 
they  were  justly  liable  for ;  and  I  would, 
therefore,  decree  this  special  appeal,  and 
dismisa  the  suit  with  costs  in  all  the  Courts. 


Loch,  y, — I  concur  with  my  colleague  in 
reversing  the  judgments  of  the  Lower  Couns, 
and  dismissing  the  plaintiff's  suit  with  costs. 
There  was  no  contract  either  expressed  or 
implied  between  the  parties  when  they  were 
before  the  Court  as  respondents  in  Ameer- 
oonissa's  case.  It  is  true  that  the  decree 
made  them  jointly  and  severally  liable  to  her 
for  her  costs ;  but  this  joint  liability  to  her 
dltd  not  create  any  privity  or  obligation  be- 
tween them,  so  as  to  render  the  defendants 
in  this  case  liable  to  contribution  for  the 
costs  realized  from  the  present  plaintiff  in 
that  case. 


The  22nd  June  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Hindoo  Law  —  Ancestral  property  —  Legal 

necessity. 

Case  No.  255  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhooty  dated  the  t2th  November 
i86g,  reversing  a  decision  of  the  Officiating 
Subordinate  Judge  of  the  District,  dated 
the  2Sth  February  i86g, 

Sheoraj  Kooer  and  others  (Defendants), 

Appellants, 

versus 

Nukchedee  Lall  (Plaintiff),  Respondent. 

Baboos  Doorga  Doss  Dutt  and  Mohendro 
Lall  Mitter  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

When  ancestral  property  is  to  be  sold  or  mortgmyed, 
all  that  the  purchaser  has  to  do  is  to  see  that  tliere  is 
sufficient  pressure  upon  the  estate  to  render  the  trans- 
fer necessary.  The  fact  of  there  bein^  a  decree,  an 
attachment,  and  a  proclamation  for  sale,  is  sufificient 
pressure. 

Loch,  7".— We  think  all  that  the  Judge 
had  to  do  in  disposing  of  this  case  was  to 
look  whether  at  the  time  when  the  special 
appellant  purchased  and  took  a  mortgage 
of  the  property  in  dispute,  there  was  any 
pressure  upon  the  estate  of  the  plaintiff 
which  rendered  the  sale  or  transfer  of  the 
property  necessary. 

Now,  it  appears  that  there  was  a  decree 
against  the  minor  through  his  guardian 
passed  in  1858,  and  in  execution  of  that 
decree  the  whole  of  the  minor's  property 
was  attached  and  advertised  for  sale,  and 
in  order  to  stop  the  sale  of  that  property, 
the  special  appellant  purchased  a  ponion 
and  took  a  mortgage  of  another  portion  of 
the  property,  and  so  the  remainder  of  the 
property  was  saved.  We  think  that  the 
fact  of  there  being  a  decree,  an  attachment, 
and  a  proclamation  for  sale,  is  a  sufficient 
pressure  upon  the  estate  to  warrant  the 
guardian  to  mortgage  and  sell  a  portion  of 
the  property,  and  to  warrant  the  special 
appellant  to  advance  his  money  upon  it. 
It  was  quite  unnecessary  for  the  Judge  to 
look  behind  the  decree,  and  go  into  the 
tnmsactions   of  former  years   to  ascertahi 
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vbether  the  original  debt  was  incurred  by 
the  father  of  the  plaintiff.  The  purchaser 
had  nothing  to  do  with  those  transactions ; 
all  that  he  had  to  do  was  to  see  that  there 
was  a  necessity  arising  from  the  pressure 
upoB  the  estate  at  the  time  he  made  the 
pnrchase.  We  think  that  he  has  satisfac- 
torily showp  that  there  was  such  a  pressure. 
Wc,  therefore,  reverse  the  order  of  the 
Lower  Appellate  Court  and  affirm  that  of  the 
first  Court,  and  decree  this  appeal  with 
costs  in  this  Court  and  the  Lower  Appellate 
Court. 


The  22nd  June  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Sait  bj  reTersioners— Section  2,  Act  VI IL, 
1^59 — Dedaratorj  order— Contingent  rig^hts. 

Case  No.  8  of  1870. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Gya,  dated  the 
2nd  Octoher*  i86g, 

Mohun  Lall  Bhaya  Gyal  and  another 
(Plaintiffs),  Appellants, 

versus 

Luchmun  Lall  (Defendant),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Bahoos  Chunder  Madhub  Ghose  and  Mohen- 
dro  Lall  Shome  for  Respondent. 

A  suit  by  reversioner?  against  a  childless  widow  as 
beiflig^  without  title,  where  the  answer  was  that  she  had  a 
title  as  next  of  kin  to  her  brother,  was  held  to  be  no 
bar,  under  Section  2,  Act  VIII.  of  1S59,  to  a  suit  by  the 
tame  plaintiffs,  after  the  death  of  the  widow,  to  obtain 
possession  of  the  same  lands  held  by  defendant  as  the 
allfl^ed  adopted  sob  of  the  widow. 

Bayley,  J, -A  am  of  opinion  that  the  judg- 
ment of  the  Lower  Court  is  wrong,  and  must 
be  reversed. 

The  plaintiffs  in  this  case  are  the  sister's 
sons  of  one  Seeta  Ram  Mcherwar.  They  sue 
for  certain  landed  property  left  by  Seeta 
Ram.  Thej  state  that  their  cause  of  action 
arose  on  the  death  of  Indur  Koonwar  Dai, 
the  sister  of  Seeta  Ram,  and  was  the  reten- 
tion by  the  defenl.int  of  the  property  on 
the  allegation  of  heritage  by  right  of  adop- 


tion. They  say  that  the  defendant  in  this 
suit  is  a  stranger,  and  has  no  right  whatever 
to  the  property  in  dispute. 

The  answer  of  the  defendant  is  that  be  is 
the  adopted  son  and  heir  to  the  property  of 
Indur  Koonwar;  and  that,  according  to  the 
family  custom  and  usage  of  Gyals,  a  widow 
is  competent  to  make  adoption,  and  the  party 
adopted  becomes  her  and  her  husband's  heir 
and  successor. 

The  Lower  Court  dismissed  the  plaintiffs' 
suit  with  costs,  on  the  ground  that,  according 
to  certain  precedents  of  this  Court,  the 
provisions  of  Section  2,  Act  VIIL  of  18^9^ 
applied  to  this  case ;  that  it  could  not  there- 
fore be  heard. 

The  one  ground  of  appeal  to  which  W6 
find  it  necessary  after  argument  to  direct 
attention  in  this  case  is  the  first,  viz,,  that  the 
Court  below  has  erroneously  considered  that 
the  present  suit  is  barred  by  Section  3,  Act 
VIIL  of  1859,  inasmuch  as  the  canse  of 
action  in  the  present  suit  is  different  from 
that  in  the  former. 

The  terms  of  Section  2  are  these :  "  The 
''Civil  Courts  shall  not  take  cognizance  of 
"  any  suit  brought  on  a  cause  0/ action  which 
''shall  have  been  heard  and  determined  by 
"a  Court  of  competent  jurisdiction,  in  a  for- 
"  mer  suit  between  the  same  parties  or  be- 
"tween  parties  under  whom  ihey  claim*" 

The  general  current  of  decisions  has  estab- 
lished that  the  cause  of  action  should  be  the 
same ;  that  the  case  should  have  been  heard 
and  determined  by  a  competent  Court;  and 
Ihat  the  parties  must  be  the  same  either 
actually  or  by  representation. 

Now,  the  cause  of  action  in  this  case  was 
clearly  alleged  by  the  plaintiffs  to  be  the 
retention  of  certain  property,  of  which  the 
defendant  by  averment  of  his  right  of  in- 
heritance by  adoption  prevented  the  plaint-* 
iffs,  as  sisier's  sons,  from  obtaining  posses^- 
sion ;  and  it  was  clearly  stated  in  the  plaint 
that  thus  the  plaintiffs'  cause  of  action  arose 
on  the  death  of  Indur  Koonwar. 

The  former  suit  which  the  Lower  Court 
holds  to  be  a  bar  to  the  plaintiffs'  present 
suit,  is  Regular  Appeal  No.  150  of  1864, 
decided  by  this  Court  on  the  ist  September 
1864.  In  that  suit  the  present  plaintiffs 
sued  Indur  Koonwar,  alleging  that  the  said 
Indur  Koonwar,  as  a  childless  Hindoo  widow, 
had  no  right  to  hold  the  property  in  sttit 
nnder  the  Hindoo  Law. 
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The  answer  of  Indur  Koonwar  to  that 
suit  was  that  the  circumstance  of  her  being 
a  widow  was  no  bar  to  her  succeeding  as 
heir  ^p  the  properly  left  by  her  deceased 
b/otheri  "bcfcause  she  was  the  heir  of  her 
brother  while  the  plaintiflFs  were  mere  stran- 
gers. 

The  decision  of  the  Lower  Court  in  that 
case  was  that  Indur  Koonwar  should  retain 
possession  so  long  as  she  lived  on  the  pro- 
perty left  by  Seeia  Ram,  but  that  she 
would  be  incompetent  to  waste  it  or  to  do 
an  act  calculated  to  cause  its  loss,  and  that, 
after  her  death,  the  plaintiffs  should  be  enti- 
tled to  possession. 

From  that  decision  Indur  Koonwar  ap- 
pealed, and  it  is  quite  clear  from  the  fol- 
lowing judgment  passed  by  Morgan  and 
Pundit,  JJ,^  that  the  only  objection  taken 
in  that  case  was  that  the  Lower  Court  was 
wrong  in  decreeing  that,  after  the  death  of 
Indur  Koonwar,  the  plaintiffs  were  entitled 
to  possession  of  the  property.  The  learned 
Judges  say:  "The  objection  taken  to  this 
"decree  by  the  appellant  is  correct.  The 
"  decree  should  have  been  simply  a  decree 
"of  dismissal,  instead  of  which  the  Court 
"  has  gone  on  (at  the  instance  of  the  plaint- 
"  iff  who  has  failed  to  prove  any  right  of 
"  suit)  to  declare  the  nature  of  the  defend- 
"  ant's  estate,  and  further  to  declare  that 
"the  plaintiff  shall  be  entitled  to  possession 
"of  the  property  after  the  widow's  death. 
"It  is  clear  that  the  proper  decree  is  a 
"decree  simply  dismissing  the  plaintiff's 
"suit.  That  is  the  decree  which  we  shall 
"make,  allowing  this  appeal  with  costs." 

Some  arguments  have  been  attempted  to 
be  made  to  the  effect  that  this  decision 
shows  that  the  plaintiff  failed  to  prove  his 
right  of  suit,  because  it  was  held  that  as  a 
sister's  son  he  had  no  right  to  maintain  it; 
but  it  must  be  observed  that  the  sentence 
is  parenthetical,  and  no  one  can  fail  to  see 
that  the  judgment  disposed  of  the  case  only 
on  one  point,  m ,  that  the  Lower  Court  was 
wrong  in  ordering  that  the  plaintiffs  were 
entitled  to  possession  after  the  death  of 
Indur  Koonwar. 

Having  now  put  in  juxtaposition  the 
cause  of  action  in  the  suit  of  1864  and 
that  of  the  present  suit,  it  is  clear  that  in 
the  first  case  the  plaintiffs  sued  Indur  Koon- 
war as  a  childless  widow,  and  thus  without 
any  title,  and  was  met  by  the  answer  that 
she  had  a  title  as  the  next  of  kin  of  her 
brother. 


But  in  this  case,  after  the  death  of  Indur 
Koonwar,  the  plaintiffs  sue  as  sister's  sons 
to  obtain  possession  of  lands  held  by  the 
defendant  as  an  alleged  adopted  son.  Be- 
sides this,  I  think  that  the  cause  of  action 
may  be  seen  in  another  point  of  view,  viz., 
when  the  plaintiffs  sued  Indur  Koonwar, 
there  was  no  question  of  the  right  of  the 
adopted  son;  but  in  this  case  the  contest 
against  the  plaintiffs'  claim  is  on  the  ques- 
tion of  the  right  of  the  adopted  son.  An- 
other question  which  was  raised  in  the  second 
issue  of  fact  accepted  by  both  the  parties 
was  whether,  after  the  death  of  Seeta  Ram, 
Mussamut  Indur  Koonwar  only  held  subject 
to  the  plaintiffs'  reversionary  right,  or  whe- 
ther the  right  of  inheritance  was  declared. 
Now,  the  right  of  inheritance  which  was 
claimed  in  the  former  suit  was  that  of  Indur 
Koonwar,  whereas  that  claimed  in  this  suit 
is  that  of  the  adopted  son.  In  fact,  this 
issue  of  the  right  of  the  adopted  son  could 
not  be  raised  and  tried  in  the  former  suit 
at  all . 

Taking  then  the  plaint,  the  issues,  and 
the  judgment  in  the  previous  suit,  I  cannot 
think  that  the  causes  of  actioq  in  the  two 
suits  are  the  same. 

We  have  heard  at  great  length  a  good 
deal  of  argument  on  matters  outside  these 
decisions,  but  we  do  not  think  that  the  plead- 
ers had  any  right  to  go  bevond  them.  The 
observation  was  made  by  the  Court  during 
the  argument,  and  I  think  it  right  to  repeat 
it  here. 

I  have  to  add  one  other  point  which  was 
►raised,  but  not  seriously  pressed  by  the  plead- 
er for  the  respondent,  m.,    that  there  was 
a  decision  on  the  merits. 

I  have  carefully  read  the  judgment  twice 
over.  The  whole  is  in  substance  one  argu- 
ment put  in  different  ways ;  and  when  we 
read  the  whole,  it  is  clear  that  the  Lower 
Court  begins  with  Section  2,  continues  its 
argument  on  Section  2,  and  ends  holdinn- 
Section  2  bars  the  plaintiffs'  suit.  But  the 
respondent  contends  that,  by  an  order  of 
the  4th  August  1869,  the  defendant  has 
been  allowed  a  certificate  and  declared  the 
locum  Unens  of  Mussamut  Indur  Koonwar. 

In  the  first  place,  1  think  that  the  plaint- 
iff's suit  against  Indur  Koonwar  claim- 
ing as  heir  of  her  brother  is  one  thing, 
and  that  against  the  adopted  son  claiming' 
as  heir  of  his  mother  is  another;  but  ir- 
respective of  that,  1  cannot  subscribe  to  the    ' 
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doctrine  that  a  miscellaneous  order  granitng 
a  certificate  or  declaring  one  person  locum 
ienens  of  another,  can,  taken  by  itself,  be 
considered  any  decision  of  lille  on  the  merits 
so  as  to  be  adduced  as  evidence  in  this  case ; 
and  when  we  consider  that  the  whole  sub- 
stantial part  of  the  decision  of  the  Lower 
Court  has  proceeded  on  the  argument  of  the 
plea  in  bar,  and  this  remark  as  to  the  substi- 
tatioa  of  the  parties  appears  only  as  an  inci- 
dental remark,  I  have  no  doubt  that  the 
Lower  Court  did  not  decide  the  case  on  the 
merits. 

Holding  then  on  the  grounds  above 
stated  that  the  decision  of  the  Lower  Court 
on  the  plea  in  bar  is  wrong,  I  would  reverse 
it,  and  remand  the  case  for  re-trial. 

Markby,  J, — I  also  think  that  the  deci- 
sion of  the  Judge  is  wrong.  The  point  for 
oar  decision  is  very  short,  viz.,  whether,  in 
consequence  of  the  provisions  of  Section  2, 
the  Lower  Court  ought  not  to  take  cogni- 
zance of  this  suit. 


The  suit  is  to  recover  possession  of  pro- 
perty which  the  plaintiff  claimed  by  right 
of  inheritance  pf  one  Seeta  Ram. 

The  defendant,  who  is  in  possession,  claim- 
ed tbe  property  as  the  adopted  son  of  Indur 
Koonwar,  who,  as  sister  of  Seeta  Ram,  had 
been  in  possession  of  the  property  ever  since 
his  death. 

The  Court  below  has  raised  a  variety  of  is- 
sues— which  he  calls  issues  of  law  and  issues 
of  fact ;  but  only  one  of  these  issues  of  law 
which  he  tried  (except  an  unimportant  one 
as  to  the  value)  is  the  one  which  arises 
under  Section  2. 

I  may  observe  that  Section  3  has  also 
been  referred  to  by  the  Lower  Court,  but 
that  seems  to  be  an  error. 

The  Court  below  has  held  it  right  not 
to  lake  cognizance  of  this  suit,  because  of 
the  decision  in  a  suit.  No.  150  of  1864,  in 
which  the  present  plaintiff  was  also  plaint- 
iff, and  Indur  Koonwar  Dai,  the  defendant. 
In  that  suit  this  issue  was  raised :  "  As 
**  alleged  by  the  plaintiffs,  is  the  assertion 
"  that  the  plaintiffs  are  entitled,  under  the 
**  Hindoo  Law  current  in  the  Behar  district, 
*|to  inherit  after  the  death  of  their  ma- 
"lerual  uncle,  Seeta  Ram,  the  property  left 

"by  him,  true;  or,  as  alleged  by  defendant    _. . 

**  Indnr  Koonwar  Dai,  is  the   plea  that  a   ing  this  issue  wi 
"  aster's  son  is  not  entitled,  under  the  Hin-  ^  the  plaint,  it  is  ( 


**  doo  Law  current  in  Benares  and  Mithila, 
"  to  inherit  so  long  as  she  is  alive,  correct  ?  '* 

The  Court  found  upon  this  issue  that  the 
plaintiff  was  not  entitled  to  obtain  posses- 
sion so  long  as  Indur  Koonwar  was  alive,* 
but  that  he  was  entitled  to  that  property 
after  her  death,  and  gave  the  plaintiff  a 
declaratory  decree  to  that  effect. 

That  decree  came  up  to  this  Court  in 
regular  appeal  by  the  defendant,  who  con- 
tended that  the  suit  ought  simply  to  have 
been  dismissed.  It  appears  that  that  appeal 
was  disposed  of  on  one  objection  only ;  and 
I  have  not  the  least  doubt  that  the  one  ob- 
jection upon  which  the  appeal  was  disposed 
of  was  that  taken  in  the  last  ground  of  the 
grounds  of  appeal  then  filed,  m.,  that  an 
I  action  merely  for  the  declaration  of  a  con- 
tingent right  could  not  lie,  and  that  conse- 
quently the  decree  of  the  Lower  Court  was 
illegal ;  and  I  am  quite  clear  that  the  con- 
tention there  was  that  the  Lower  Court,  as 
was  obviously  the  case,  ought  not  to  have 
gone  beyond  the  question  whether  the 
plaintiff's  present  right  to  recover  possession 
from  Indur  Koonwar  was  proved,  and  that, 
on  failure  of  that  proof,  it  had  simply  to 
dismiss  the  plaintiff's  suit. 


The  question  is  whether  the  Lower  Court 
is  right  in  saying  that  that  decision  bars  the 
cognizance  of  this  suit.     I  will  not  attempt 
to    define    what    is    meant     by    the    term 
'*  cause   of  action "   in  Section  2.     I  have 
never  yet  been  able  to  arrive  at  any  accurate 
definition  of  that   term,  either   as  used   in 
^ection  2  of  the  Civil  Procedure  Code  or 
m   Section    i  of  the  Limitation  Ad ;  but  I 
think   it  clear  that,  at   any   rate,   this   suit 
ought  to  have  been  tried,  and  that  its  cog- 
nizance  is   not  barred   if   the  plaintiff  can 
arrive  at  a  result  favorable  to  himself,  with- 
out bringing  himself  in  direct  conflict  with 
the    decision    in   the  former  suit.     I  take 
it    that    all    that    the  former    suit    decided 
was  that  the  plaintiff  had  no  right  of  pre- 
sent possession  in   1864.     It  seems  to  me 
that  it  was  perfectly  open  to  the  plaintiff 
to  allege  and  to  prove,  if  he  could,  that  since 
1864  some  new  title  had  accrued  to  him,  and 
the  only  question  is  as  to  whether  he  did  allege 
that.  If  he  did,  I  think  he  should  be  allowed' 
an  opportunity  of  proving  his  allegation.  To 
determine  that  point,  it  is  not  necessary  to 
go  beyond  the  second  issue  of  fact  raised 
in  this  case.     It  seems  to  me  that,  compar- 
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for  in  the  pUint  the  plaintiff  distinctly 
says  that  his  cau<:e  of  action  arose  on  the 
death  of  Indur  Koonwar,  and  I  have  no 
doubt  that  one  question  which  the  plaintiff 
intended  to  raise  was  that,  whatever  interest 
*Indur  Koonwar  may  have  had  in  1864, 
that  interest  was  only  a  limited  interest, 
that  it  expired  at  her  death,  and  at  her 
death  the  estate  came  to  the  plaintiff. 

The  simple  question  is,  did  the  plaintiff 
allege  a  new  title?  If  he  did,  I  think  it 
would  be  perfectly  possible  to  arrive  at  a 
decision  in  favor  of  the  plaintiff  without  in 
the  least  raising  any  conflict  with  the  pre- 
vious decision  in  1864.  I  think,  therefore, 
that  this  suit  ought  to  be  tried. 

This  decision  leaves  entirely  open  the 
question  which  may  arise  whether,  independ^ 
entiy  of  Section  2,  some  of  the  questions 
which  arise  in  this  suit  have  not  been  settled 
between  the  parties,  and  cannot  now  be 
re*opened  ;  but  I  am  at  present  confining 
myself  entirely  to  the  question  under  Sec- 
tioa  2,  viz.,  whether  the  cognizance  of  the 
suit  is  barred  by  reason  of  the  decision 
in  1864  ;  and  I  think  that,  as  the  plaintiff 
alleges,  not  the  same  title  which  he  alleged 
in  that  suit,  but  one  which  accrued  to  him 
since  the  death  of  the  defendant  in  that  suit, 
that  it  is  not  so  barred. 

We  think  the  appellants  must  get  their 
costs  of  this  appeal. 


The  22nd  June  1870. 

Present :  • 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Meinerprofitfl— Right  of  acUoa — Joiot  judgf- 

ment-debtors. 

Reference  to  the  High  Court  by  the  Judge 
of  the  ^mall  Cause  Court  at  Backer- 
gunge ^  dated  the  3rd  March  i8yo. 

Suttya  Nundo  (ihosal,  Plaintiff, 

versus 

Suroop  ChunderDoss  and  oihersy Be/endants, 

As  a  {general  rule,  a  suit  for  wassilat  will  lie  agrainst 
parties  who  have  been  found,  in  a  previous  suit  for  reco- 
very of  the  land,  to  have  been  in  wrongful  possession, 
and  agfainst  them  only.  If  the  plaintiff  has  recovered  a 
decree  ajraiost  several  persons  aa  joint  wrone-doers,  he 
is  not  at  liberty  to  single  out  one  or  more  of  them  only 
as  defendants  in  the  suit  for  wassilat. 


Reference, — In  this  case  plaintiff  sues  for 
mesne- profits. 

Defendants  in  their  answer  dispute  the 
jurisdiction  of  this  Court  on  the  groanda 
that  howlah  rights  are  brought  into  ques> 
tion  by  plaintiff's  asserting  the  howlahdars 
as  rashutdars,  and  that,  while  ^n  the  case 
originally  instituted  for  possession  of  lands 
of  which  the  mesne-profits  are  claimed 
there  were  18  defendants  in  the  present 
suit,  the  whole  claim  is  made  upon  three 
individuals  only,  among  whom  one  was  only 
a  benameedar,  another  a  mere  intervenor,  and 
the  third  alone  one  of  the  substantive  de- 
fendants, who  appears  in  the  case,  but  not 
to  defend.  It  is  the  two  others  who  raise 
the  question  and  plead  their  non-responsi- 
bility. 

This  Court,  after  overruling  the  plea  of 
limitation  raised  by  defendants'  pleaders, 
thinks  there  remain  three  more  questions 
of  bar  to  the  hearing  on  the  following 
grounds : — 

I  St. — That  in  the  High  Court's  Ruliofl^ 
vide  Weekly  Reporter,  Volume  X.,  page  375, 
in  the  case  of  Ram  Pearee  Deoid,  it  is  held 
that  wassilat  are  damages  cognizable  by 
Small  Cause  Courts  when  no  questions  are 
raised  about  title.  But  in  this  case  it  ap* 
pears  that  such  questions  unavoidably  arise, 
because  in  the  civil  suit  for  possession' 
plaintiff  had  asked  for  khis  dukkbul  after 
setting  aside  spurious  ousut  talook  and 
hoA^lah  tenures  on  the  strength  of  which 
they  (defendants)  had  dispossessed  him; 
while  in  their  decision  both  the  Courts  of 
first  instance  and  appeal,  upon  hearing  only 
Suroop  Chunder  Dass,  the  ousut  talookdar  s 
defence,  and  in  the  absence  of  other  deltend- 
ants,  gave  decree  for  kh^s  possession  a(ter' 
setting  his  (Suroop's)  ousut  talookdary  te--^ 
nure  alone,  and  said  nothing  about  the  how> 
lahs  of  the  others.  Under  such  circum- 
stances, howlahdars'  tenures  appear  not  to 
have  been  affected  by  the  decision  of  those 
Courts.  Notwithstanding,  plaintiff  wants* 
to  realize  mesne- profits  from  rashutdars,  wha 
are  actual  cultivators  by  right  of  khaa. 
possession.  Before  determining  the  claim 
for  mesne-profits,  when  I  must  6rst  see  if 
the  howlahs  have  been  virtually  set  aside, 
I  would  thereby  go  to  decide  a  question  oJF' 
title  in  immoveable  property,  which,  I  think, 
I  have  no  jurisdiction  to  do  under  the  above 
ruling  of  the  High  Court,  or  Section  6>  Act 
XI.  of  1865. 
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The  case  also  requiring  long  and  intri- 
cate local  investigations  (and  already  a  local 
investijgation  has  been  made),  under  the  pre- 
cedent laid  down  in  page  66  of  Sutherland's 
Small  Caase  Court  References,  I  think  is 
again  not  cognizable  in  the  Small  Cause 
Court. 

There  wfire  18  defen-lants  as  dispossessors 
in  the  original  case,  whereas  the  mesne-pro- 
fits  are  now  claimed  from  two  of  them  only 
besides  the  intervenor  ;  and  hence  also,  under 
the  High  Court  ruling,  t>/^^  Weekly  Reporter, 
Volume  XII.,  page  354,  in  the  case  of  Shama 
Sankur  Chowdhry  versus  Sreenath  Banerjee, 
such  case  cannot  proceed  in  the  Small  Cause 
Court. 

The  judgnunt  of  the  High  Court  was  deliver- 
ed as  follows  by — 

Jacksofiy  y, — It  appears  to  me  that  the 
questions  put  by  the  Small  Cause  Court  in 
this  case  introduce  a  very  unnecessary  com- 
pliCAtioD  into  the  suit.  Whatever  may  be 
the  design  of  the  plaintiff,  it  is  the  duty  of 
the  Court  to  take  care  that  it  is  not  led  into 
investigations,  which  are  not  properly  its 
province. 

As  a  general  rule,  a  suit  for  wassilat 
would  lie  against  parlies  who  have  been 
foand,  in  a  previous  suit  for  recovery  of  the 
land,  to  have  been  in  wrongful  possession 
of  that  land,  and  against  them  only. 

it  appears  to  me  also  that  the  plaintiff  is 
not  at  liberty,  it  he  has  recovered  a  decree 
against  several  persons  as  joint  wrong-doers, 
to  single  out  one  or  more  of  those  persons  as 
defendants  in  a  suit  for  wassilat,  but  must 
bring  a  suit  against  the  parties  who  kept 
him  out  of  possession.  What  he  may  do  in 
execution  of  his  decree  is  a  distinct  matter, 
because  if  a  decree  for  damages  has  been 
obtained  against  several  persons,  and  execu- 
tion is  had  against  one  or  more  of  those 
persons,  those  persons  against  whom  execu- 
tion has  been  taken  out  can  recover  what 
they  have  been  obliged  to  pay  over  and 
above  their  just  liabilities  in  a  suit  for  con- 
tribution against  the  remainder. 

This,  it  appears  to  me,  is  all  the  answer 
which  it  is  necessary  to  make  to  the  ques- 
tions put  by  the  Judge  of  the  Small  Cause 
Court. 

Glover^  J, — I  am  of  the  same  opinion. 


The  22nd  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackscyi  and  F.  A. 

Glover,  Judges.  . 

House-rent — Execution— Possession. 

Reference  to  the  Hi^rh  Court  by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court  at 
Kishnaghur,  dated  the  2nd  June  iSyo. 

Foorno  Chunder  Bose,  Plaintiff, 

versus 

Nobin  Chunder  Ghose,  Defendant,  and  Huree 
Mohun  Pramanick,  Intervenor, 

Baboo  Kheitro  Mohun  Mookerjee  for 

Plaintiff. 

The  Intervenor  present  in  person. 

P  got  a  decree  on  a  mortj^aocc-bond  in  the  terms  of  a 
compromise  by  C  and  others,  to  the  effect  that  the 
amount  due  should  be  paid  by  instalments,  the  property 
mortjfaged  remaining  hypothecated.  Meantime  one  iv 
got  a  decree  a«rainst  C,  and  in  execution  sold  part  of  the 
property,  Ti0.,a  house,  subject  to  the  lien  of  P,  bought 
it  in  herself,  and  sold  it  again  by  private  sale  to  plamt- 
iif ,  who  realized  rent  for  some  months.      When  M  was 

Eut  in  possession,  P  petitioned  the  Court  objecting ;  but 
eing  referred  to  a  regular  suit,  he  executed  his  original 
decree,  bringing  the  hypothecated  propeity  to  sale,  and 
bought  it  in  himself  without,  however,  getting  posses- 
sion from  the  Court  till  many  months  later.  Plaintiff 
now  sues  the  tenant  of  the  house  in  the  Small  Cause 
Court  for  rent,  and  P  inttrvenes  as  a  party  to  the  suit, 
claiming  the  rent  which  has  fallen  due  from  the  date 
of  his  getting  possession. 

Held  that  the  plaintiff  is  not  in  a  position  to  main- 
tain the  suit;  his  possession  having  been  put  an  end  to 
by  P,  whose  lien  on  the  property  was  anterior  to  the  sAle 
under  which  plaintiff  purchased. 

,  Reference. — This  is  a  suit  for  house-rent. 
Huree  Mohun  Pramanick  got  a  decree  on  a 
mortgage-bond  being  in  the  nature  of  a 
simple  moitgage  against  Doorga  Pershad 
Chatterjee  and  others  in  May  1867,  in  the 
terms  of  a  compromise  or  solehnamah  enter- 
ed into  by  Doorga  Pershad  and  others,  to 
the  effect  that  the  amount  due  should  be 
paid  by  instalments,  and  that  the  property 
mortgaged  in  the  bond  should  remain  hypo- 
ihecaied  till  the  instalments  were  paid. 
Meantime  one  Sona  Monee  got  a  decree 
against  Doorga  Pershad,  and  in  execution 
of  it  brought  to  sale  and  herself  bought  in 
pan  of  the  hypothecated  property,  viz.y  the 
house  of  which  the  rent  is  now  in  dispute,  in 
August  1868,  and  she  got  possession  from 
the  Court  in  December  1868.  At  the 
time  of  the  sale,  there  was  a  notification  to 
the  effect  that  the  sale  would  be  made  sub- 
ject to  the  lien  of  Huree  Mohun  Pramanick, 
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When  Sona  Monee  was  put  in  possession 
as  purchaser  at  the  sale,  a  petition  by  Huree 
Mohun  Pramanick,  setting  forth  his  title 
under  the  decree  of  May  1867  and  objecting 
to  Sona  Mone%  being  put  into  possession, 
'was  rejected  by  the  Court  which  ordered  the 
sale,  and  petitioner  was  referred  to  a  regular 
suit.  Sona  Monee  having  got  possession 
sold  the  house  by  private  sale  to  plaintiff, 
who  got  possession  in  so  far  as  the  occupying 
tenant  attorned  to  him  and  paid  the  rent  for 
some  months.  Huree  Mohun  Pramanick 
did  not  execute  his  decree  of  May  1867  till 
October  1868,  when  he  brought  the  hypothe- 
cated property  to  sale,  and  bought  it  in 
himself  at  auction  on  30th  October  1868,  but 
did  not  get  possession  from  the  Court  till  the 
1 2th  August  1869,  since  which  he  appears 
to  have  paid  the  Municipal  tax  for  the  house, 
but  never  received  any  rent  from  the 
occupier. 

Plaintifif  now  sues  the  tenant  of  the  house 
for  rent,  and  Huree  Mohun  Pramanick 
intervenes  as  a  party  to  the  suit,  claiming  the 
rent  which  has  fallen  due  from  the  date  of 
his  getting  possession  as  above,  viz.,  the 
1 2th  August  1869. 

The  question  which  I  have  to  refer  for  the 
decision  of  the  High  Court,  is  whether 
plaintiff  or  intervenor  is  entitled  to  the  rent 
since  the  latter  date.  Subject  to  the  High 
Court's  opinion,  I  think  intervenor  is  not  en- 
titled to  the  rent  which  he  claims.  It  seems 
to  me  that  plaintiff's  vendor,  Sona  Monee, 
and  intervenor  have  seized,  sold,  and  bought 
in  the  same  identical  thing,  viz.,  the  right, 
title,  and  interest  of  the  mortgagor  Doorga 
Pershad,  and  that  plaintiff's  sale  and  posses- 
sion thereunder  being  prior  to  intervenor's, 
the  latter  is  not  entitled  to  oust  him  from 
the  rent  which  he  has  been  enjoying.  The 
terms  of  the  decree  obtained  by  intervenor 
in  May  1867  were  that  the  debt  due  by 
Doorga  Pershad  should  be  paid  off  by  in- 
stalments, and  that  the  mortgaged  properly 
of  which  intervenor  had  never  got  possession 
should  remain  hypothecated  till  the  instal- 
ments were  paid.  That  decree  did  not  put  the 
intervenor  in  possession  of  the  property,  nor 
did  it  declare  that  in  default  of  payment  he 
should  get  possession ;  and  when  the  interve- 
nor afterwards  executed  that  decree,  he  did  so 
as  an  ordinary  judgment-creditor,  not  seeking 
to  obtain  possession,  but  brins^ing  to  sale  the 
mortgaged  property,  and  purchasing  like  any 
ordinary  purchaser  the  rights  of  his  debtor 
therein. 


Under  such  circumstances,  his  remedy, 
if  he  wishes  to  enforce  his  lien,  would  seem 
to  be  a  regular  suit  against  the  previous 
purchaser  (plaintiff) — vide  the  Full  Bench 
Ruling,  Gopeenath  Singh  versus  Sheo  Sahoy 
Singh,  1  Weekly  Reporter  315. 

The  judgment  of  the  High  Court  was  deliver- 
ed as  follows  by —  * 

Jacksouy  J, — From  the  facts  stated  the 
question  put  to  us  by  the  Judge  is,  whether 
the  plaintiff  or  the  intervenor  is  entitled  to 
the  rent  accruing  subsequent  to  the  date 
on  which  this  person,  called  the  inter- 
venor, was  put  into  possession  by  order  of 
the  Court. 

This  person  has  been  made  a  defendant, 
and  it.  seems  quite  clear  that  he,  being  a 
defendant  in  the  suit,  cannot  recover  a  decree 
for  rent  against  his  co-defendant. 

On  the  other  hand,  the  vakeel  who  ad- 
dressed us  for  the  plaintiff  seems  to  roe  to 
go  too  far  when  he  contends  that  the  so- 
called  intervenor  has  no  locus  standi  in  the 
Court ;  but  on  his  being  placed  upon  the 
record  as  a  defendant,  the  Co^rt  was  bound 
to  take  notice  of  the  facts  which  he  proves 
and  of  the  rights  which  he  establishes. 
According  to  the  statement  of  the  Judge,  it 
seems  clear  that  this  intervenor-defendant, 
Huree  Mohun  Pramanick,  who  had  a  lien 
upon  this  property  secured  by  his  decree  of 
May  1867,  which  was  anterior  to  the  sale 
under  which  the  present  plaintiff  purchased, 
which  was  in  August  t86S,  has  availed 
hinisclf  of  his  rights,  and  caused  the  right, 
title,  and  interest,  formerly  of  Doorga 
Pershad,  and  consequently  of  this  plaintiff, 
to  be  put  up  for  sale,  and  has  himself  become 
the  purchaser,  and  has  been  put  into  posses- 
sion by  the  Court  in  August  1869. 

It  is  not  for  the  Small  Cause  Court  to  go 
into  the  circumstances  under  which  Huree 
Mohun  Pramanick  had  been  put  into  pos- 
session of  this  property,  or  had  procured 
the  properly  to  be  sold.  For  the  purposes  of 
this  suit,  1  conceive  those  proceedings  must 
be  assumed  to  have  been  correct.  The  pre- 
sent plaintiff  who  might,  as  representing 
Doorga  Pershad,  have  paid  off  the  debt  to 
Huree  Mohun  Pramanick,  and  so  relieved 
the  property  of  ihe  lien  upon  it,  did  not  do 
so  hut  has  allowed  it  to  be  sold. 

It  seems  to  me,  therefore,  that  Huree 
Mohun  Pramanick  in  the  same  manner  as 
he  has  put   an   end   to  the   possession  of 
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DoGTga  Pershad  has,  in  fact,  displaced  any 
possesion  on  the  part  of  ttie  present  plaint- 
iff; and  that  the  plaintiff,  therefore,  is  noi 
to  a  position  to  maintain  the  suit  for  rent 
against  the  tenants  of  the  property.  Wc 
think,  therefore,  that  the  present  suit  ought 
to  be  dismissed. 


The  asnd  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

fudges'. 

Rigkt  of  way^User. 

Case  No.  294  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  ^ubordinaie  Judge  of  Hast  Burdwan^ 
daUd  the  nth  December  iS6g^  reversing 
a  decision  of  ihe  Moonsiff  of  Kuina^ 
dated  the  2gth  July  i86g, 

Huree  Doss  Nundee  (Defendant),  Appellant, 

versus 

Ju4oonath  Dutt  (Plaintiff),  Respondent. 

JSaboo  Komala  Kant  Sein  for  Appellant. 

Baboo  Boykuntnath  Paul  for  Respondent. 

A  right  of  passings  freely  over  another's  land  requires 
to  be  Kept  up  by  constant  use ;  if  not  exercised  lor  a 
ooitoiderahle  penod,  e.  g.,6  years,  tt  cannot  be  re-estab> 
lishcd  Dy  suit. 

Jackson,  J. — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  in 
this  case  was  erroneous,  and  that  it  is  much 
to  be  lamented  that  the  careful  and  well- 
considered  decision  of  the  Moonsiff  was  re- 
versed. 

The  plaintiff,  it  seems,  had  purchased  a 
dwelling-house  which  formerly  belonged  to 
one  Joy  Kristo  Nundee  ;  a  relative  of  the 
defendant  Joy  Kristo  Nundee  having  died* 
his  widow  sold  the  house  which  appears  to 
have  remained  unoccupied  for  the  space  ot 
six  years.  The  plaintiff  has  now  discovered 
that  the  defendant  is  building  a  privy  which 
crosses  a  pathway  le^rding  to  a  tank,  which 
had  formerly  been  used  by  the  female  members 
of  Joy  Kristo's  family';  and  he  brings  his 
suit  asking  for  possession  of  the  pathway, 
and  for  the  pniling  down'  of  this  construction 
erected  by  the  defendant. 

Vol.  XIV. 


The  M  )onsiff  took  evidence,  and  weAt  tO 
the  spot,  and  he  ascertained  that  the  path- 
way in  question  lay  over  ground  belonging 
CO  the  defendant;  that  in  the  lifetime  of* 
|oy  Kristo,  and  after  his  death  in  the  time* 
of  his  widow,  the  members  of  both  families 
nad  been  accustomed  to  use  this  pathway 
and  a  khirkee  or  private  door  communicating 
therewith ;  but  that  for  some  years  since 
joy  Kristo's  widow  had  left  the  place,  thisr 
pathway  had  not  been  used  by  any  persoit 
residing  in  that  house.  He  found  that  Hat 
land  belonged  to  the  defendant ;  and  coiisi- 
lering  that  by  six  years'  non-user  the  plaintiff 
nad  lost  the  right  to  claim  that  easement,  he 
dismissed  the  suit  so  far  as  it  related  to  the 
pathway,  but  he  ordered  the  defendant  to 
pull  down  the  privy  on  the  ground  that  it 
was  a  nuisance  or  inconvenience  to  the 
defendant,  and  likely  to  interfere  with  his 
occupation  of  his  own  purchased  premises. 

The  plaintiff  did  not  appeal  against  that 
part  of  the  decision  by  which  tne  lanii  was 
round  to  be  the  property  of  the  defendant, 
out  he  appealed  on  the  ground  that  his  npn« 
user  for  s  x  years  did  not  deprive  him  of  the 
right  to  the  pathway.  On  that,  the  Subor- 
dmate  Judge  states:  ''I  thmk  a  portion  of 
*'  tne  Lower  Court's  decision  is  incorrect  and 
'*  erroneous,  for  the  existence  of  a  pathway 
''  the  use  whereof  is  contested  has  been 
'*  admitted  by  all  paries  as  well  as  by  the 
*'  Lower  Court  on  personal  observation  by  the 
*'  Lower  Court.  That  only  defendant  and 
<'  not  plaintiff  used  this  pathway,  defendant 
*'  has  failed  to  satisfy  the  Court  by  any 
'*  particular  evidence.  Besides,  I  see  no 
^  law  providiUi^  that  the  non-user  of  a  path« 
'*  way  for  bix  years  shall  destroy  the  rignt  to 
<  use  it.  And  as  regards  the  judgment  of 
*  the  Lower  Court  holding  the  privy  to  have 
been  unjustly  made  by  defendant  on  that 
pathway,  no  appeal  has  been  taken  on 
*•  this  point." 

Now,  that  which  the  Moonsiff  found  was, 
not  that  tne  previous  occupants  of  the  house 
purchased  by  the  plaintiff  had  a  right' of 
way  over  the  land  in  question,  but  that 
wben  that  house  was  occupied  by  a  family 
nearly  related  to  that  of  the  defendant,  the 
members  of  both  families  were  accustomed 
to  go  over  that  path.  This,  it  seems  to  me, 
is  far  from  implying  the  right  of  way  claim* 
ed  by  the  plaintiff ;  and  in  this  point  of  view 
the  observation  made  by  the  plaintiff's 
vakeel  is  not  altogether  out  of  place,  namely, 
that  the  widow  01  Joy  Kristo  did  not  affect 
to  convey  to  the  plaintiff  any  such  easement 
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as   this    right   of   \7ay    in    question.    Pre- 
sumably, 1  think,  it  was  a  license  given  to  the 
family   of  joy    Kristo  by    reason  of  their 
rfslationship  to  the  defendant.    £ut  whether 
this  be  so  or  not,  it  seems  to  me  that  a  right ' 
of  the  description  claimed  by  the  plaintiff, 
namely,  of  passing  freely  over  the  land  of 
the  defendant,  is  one  which  requires  to  be 
kept  up  by  constant  use ;  and  if  the  plaintiff 
discontinues  the  use  of  such  right,  if  there 
were  any,  for  the  space  of  six  years,  I  think 
he  is  npt  in  a  position  to  maintain  a  suit 
to  re-fstablish  it 

I  think,  therefore,  that  the  decision  of 
the  Moonsiff  in  this  case  was  reasonable 
and  right,  and  that  the  Subordinate  Judge 
has  reversed  it  on  insufficient  and  invalid 
reasons.  I  think  the  decision  of  the  Lower 
Appellate  Court  must  be  set  aside  with 
costs. 

Ghvert  y, — I  concur. 


The  33rd  June  1870. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Hindoo  Law—Sale  of  ancestral  property— Con- 
•eat  of  co-aharert— Legal  necessity. 

Case  No.  34*  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cut  tack,  dated  the  16th  Noven^ 
her  iB6g^  reversing  a  decision  of  the  Officiat- 
ing Moonsiff  of  Pooree^  dated  the  26th 
yu(y  i86g, 

Juggurnath  Khootia  and  others  (Defendants), 

Appellants, 

versus 

Doobo  Misser  (Plaintiff)  and  another  (De- 
fendant), Respondents. 

Baboo  Umbika  Churn  Banerjee  for 
Appellants. 

Baboo  Mohendro  Lall  Mitter  for 
Respondents. 

Where  the  validity  of  a  sale  of  ancestral  property  is 

obiected  to  on  the  ground  that  it  was  efTected  without 

the  consent  of  all  the  members  of  the  joint  Hindoo 

family,  the  objection  can  only  be  made  by  the  member 

.who  aid  not  consent. 


A  member  of  a  Hindoo  family  may  mortgage  his 
undivided  share  of  the  joint  property  without  the  con« 
sent  of  his  co-sharers,  m  order  to  raise  money  for  the 
benefit  of  thtf  family,  e»  g»,  to  pay  debts  or  liquidate 
demands  under  le^al  necessity. 

Glover,  J. — The  plaintiff  in  this  case,  one 
Doobo  Misser,  sued  to  recover  possession  of 
a  dwelling-house  which  he  had  acquired  by 
purchase  from  iCripa  Sindhoo  on  the  26th 
June  i860.  His  kobalah  is  attested  by 
Juggurnath,  the  son,  and  Guddadhur,  the 
grandson  of  Kripa  Sindhoo.  The  plaintiff 
alleges  that,  from  the  date  of  his  purchase, 
he  had  allowed  Juggurnath  and  Guddadhur 
to  remain  in  the  house,  paying  him  rent 
under  a  kubooleut.  His  cause  of  action  fs 
said  to  be  the  sale,  in  execution  of  a  decree, 
of  this  dwelling-house  as  the  property  of 
Juggurnath,  notwithstanding  the  plaintiff's 
objection.  He,  therefore,  brings  this  suit 
to  have  it  declared  that  he,  Doobo  Misser, 
has  purchased  the  property. 

The  defendants,  who  are  the  sons  and 
grandsons  of  Kripa  Sindhoo  or  their  re- 
presentatives, and  one  Lokenath  Khootea, 
who  is  the  purchaser  from  Juggurnath,  aU 
leged  that  the  sale  to  the  plaintifiE  was  a 
simple  benamee  transaction^  in  fraud  of 
creditors;  that  the  property* his  all  along 
remained  in  the  family,  which  is  a  joint 
family  governed  by  the  Mitakshara  law ;  and 
that  Kripa  Sindhoo,  as  being  a  member  of 
a  joint  family,  had  no  right  under  that  law 
to  make  away  with  any  of  the  family  pro- 
perly without  the  consent  of  all  the  mem- 
bers. 

The  first  Court  found  against  the  plaintiff 
and  dismissed  the  suit,  holding  that  the  sale 
was  a  benamee  and  fraudulent  one ;  that  the 
kubooleut  which  the  plaimif!  alleged  the  d««- 
fendants  had  given  to  him  was  fabricated ; 
and  that  the  defendants  were  in  possessioa 
in  their  own  right.  The  Judge,  however, 
reversed  this  decision,  considering  it  clearly 
proved  that  the  deed  of  sale  was  genuine ; 
that  consideration  had  passed  under  it ;  \hat 
the  members  of  the  family  had,  by* attesting 
that  deed  of  sale  before  the  Registrar,  shown 
their  acquiescence  in  the  deed  ;  that  the  sale 
'  had  been  made  for  such  purposes  as  the  Hin.- 
'  doo  Law  allowed  ;  and  that  the  plaintifiE  was, 
'  therefore,  entitled  to  recover  this  properly. 

,      It  is  urged   in  special  appeal,   although 

j  the  point  has   not    been  strongly    pressed 

I  before  us,    that  the    Judge  was  wrong   in 

considering  the    attestation    of  Juggumaih 

and   Guddadhur    on   the  deed  of  sale  as 

an  estoppel  preventing  their  contesting  the 
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genuineness  of  it  in    this    suit.    But    the  >  that  there  was  a  legal  necessity  for  making 


Judge  has  done  nothing  of  the  sort.  He 
as  merely  said  that  the  attestation  of  the 
kobalah  by  these  witnesses,  considering  that 
the  kobalah  recites  the  reason  why  the  sale 
was  made,  and  that  these  witnesses,  having 
full  knowledge  of  the  contents  of  that  in- 
strument, appeared  before  the  Registrar  and 
attested  it;  that  that  fact  was  enough  to 
prevent  them  now  putting  forward  the  plea 
that  it  was  not  executed.  This  is  a  differ- 
ent' thing  from  saying  that  it  stops  them 
from  making  any  defence  in,  the  present 
suit. 

Another  objection  taken  was  that  inas- 
much as  there  was  another  member  of  the 
family,  one  Mokoond,  likewise  a  grand-son 
of  Kripa  Sindhoo,  who  is  not  shown  to  have 
consented  to  the  sale,  therefore,  under  Hin- 
doo Law,  as  laid  down  in  the  case*  reported 
in  III.  Bengal  Law  Reports,  page  31,  Full 
Bench  Rulings,  the  sale  is  invalid. 

Now,  in  the  first  place,  we  observe  that 
this  Mokoond,  although  made_  a  defendant, 
did  not  put  in  an  appearance  or  make  any 
answer  to  the  suit ;  and,  in  the  next  place, 
whatever  objections  there  might  be  as  to 
the  validity  of  the  sale  on  the  ground  that 
one  of  the  members  did  not  consent  to  it, 
that  objection,  of  course,  could  only  be 
made  by  the  member  who  did  not  consent 
to  it.  It  is  quite  clear  that  the  present 
defendants,  special  appellants,  Juggurnalh 
and  the  representative  of  Guddadhur,  who 
are  proved  to  have  consented  to  the  sale, 
M-e  not  in  a  position  to  make  the  objection 
that  Mokoond  did  not  consent. 

Then,  with  regard  to  the  Full  Bench  Rul- 
ing quoted,  it  does  not  appear  to  go  by  any 
means  to  the  length  which  is  contended 
for  by  the  special  appellant's  pleader.  No 
doubt,  it  says   that   a    number   of   a   joint 


this  alienation.    Therefore,  thp  ruling  .i06$ 
not  apply. 

On  the  whole,  we  think  there  is  no  reason 
to  interfere  with  the  decision  of  the  Judge,^ 
and  we  dismiss  the  appeal  with  co^ts. 

MiiUr,  y.—l  conpur  in  rejecting  this  ap- 
peal, with  .costs. 


The  23rd  June  1870. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath, 

Mitter,  Judges. 

Remand— Right  of  sntt—Sectioas  2  and  sxo, 
ActVHLof  Z859. 

Case  No.  347  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Hoogh- 
ly,  dated  the  r6th  November  i86g,  affirm- 
ing  a  decision  of  the  Moonsiff  of  Gha- 
tat,  dated  the  tjth  June  iS6g. 

Rughoonath  Singh  (Defendant),  Appellant, 

versus 

Ram  CoomarMundul  (Plaintiff),  Respondent. 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellant. 

'  No  one  for  Respondent. 

A  suit  in  which  the  plaintiff  obtained  a  decree  w»s' 
aopcalcd  and  resulted  in  a  rcnnand  :  on  the  remand^  no 
one  appeared  either  for  plaintiff  or  defendant,  and  the 
'  suit  was  dismissed  on  default. 

Held  that  the  plaintiff  was  not  precluded  by  Section 
2  of  the  Code  of  Civil  Procedure  from  bringmgr  a  tresh 
suit. 

Glover,  r.— The  point  taken  in  this  special 


Hindoo    family    cannot,   without    the  .con-    appeal  is  that  the  suit  is  barred  by  Section 
/•     1..  ' I *.H<x*./vM«*o     «r.H     ^    A tj.    \7Tir     r^f    tftffft     ir    h*»inff    one  on    a 


sent  of  his  cQ-shayers,  mortgage,  and, 
of  course,  it  fortiori,  cannot  sell  his  undi- 
vided share  in  the  joint  property  in  order 
to  raise  money  on  his  own  account:  but 
there  is  a  special  exception  made  in  that 
case  where  the  sale  is  not  made  on  his  own 
account,  but  Tor  the  benefit  of  the  family 


a^Aft  VIII.  of  1859..  it  being  one  on  a 
cause  of  action  which  had  been  previously 
he.ird  and  determined  by  a  Civil  Court. 

U  appears  that  on  a  former  occasion;  the 
plaintiff  sued  the  defendant  and  got  a  de- 
cree in  the  Court  of  first  instance.     On  ap- 


account,  but  lor  ine  oeneni  01   i«^  »'*"«■/;■;,  "^o.^ever    to  the  Judge,  the   case  was 
to  pay  debts ;  Jor  mstance    as  to  Itquid^^^^^^    ?idr^^^^^ 


such  other  demands  as  the  Hindoo  Law 
snakes  it  necessary  to  liquidate.  In  this 
case,  the  Judge  has  found  from  the  recitals 
in  the  deed  of  sale  and  from  the  evidence 


«  •  13  W.  R.,  Full  Bench,  p.  i. 


remanded,  and  on  the  remand  no  one  having 
appeared  either  for  the  plaintiff  or  the  de- 
fendant, the  suit  was  dismissed  on  default* 
This  is  the  case  which  is  relied  upon  by  the 
special  appellant's  pleader  as  barring  ll|C 
plaintiff's  suit. 
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Now,  it  is  quiie  clear  by  Seciion  i  to,  Ad 
VIII.  of  1859,  that  a  case  dismissed,  under 
these  circumstances,  would  allow  of  the 
plaintiff's  bringing  a  fresh  suit,  unless  pre- 
.eluded  by  the  rules  for  the  limitation  ot 
actions.  And  it  is  not  contended  that  the 
plaintiff  is  so  precluded.  Even  if  it  be  sup- 
posed for  the  sake  of  argument,  as  the 
pleader  for  the  special  appellant  has  con- 
tended, that  Seciion  110  pnly  refers  10 
original  cases  and  not  to  cases  remanded, 
siill  in  no  case  could  Section  2  of  the  Act 
apply,  inasmuch  as  that  Seciinn  refers  to 
causes  of  action  which  have  been  heard  and 
determined  by  a  Court  of  competent  juris- 
diction  in  a  former  suit  between  the  same 
parties.  In  this  case,  it  is  clear  that  there 
was  no  case  determined  at  all.  It  was  sim- 
ply dismissed  for  default  of  appearance  of 
the  parties. 

The  special  appeal  is  dismissed,  but  with- 
out costs,  as  nobody  appears  for  the  re- 
spondent. 


The  24th  June  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Waasilat— Cause  of  action— Limitation— 

Allegation. 

Case  No.  15  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge^  dated  the  22nd^ 
September  tStg^  affirming  a  decision  of  the 
Subordinate  Jud^e  o/that  District,  dated 
the  23rd  April  i868. 

Luckhee  Kant  Doss  (Plaintiff),  Appellant, 

versus 

Deen  Dyal  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Kalee  Mohun  Dass  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for 
Respondents. 

Where  a  party  is  dispossessed  of  im  moveable  property 
to  which  he  is  entitled,  the  cause  of  acti  >n  as  tu  wassi- 
lat  accrues  to  him  on  the  date  on  which  he  would,  but 
for  the  faA  of  di>possession,  have  received  such  was&iiat ; 
and  he  is  entitled  to  recover  on  any  cause  so  accruinj^ 
within  6  years  next  pwoading  the  coromenceoient  of  his 
suit. 
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A  plaintiff  in- such  a  soit  is  not  bound  by  an  aBegatiM 
as  to  the  extent  of  the  land  or -the  amount  of  ^ 
wassilat,  which  he  made  in  any  previous  suit. 

Jackson,  J. — ^The  plaintiff,  special  appet. 
lam,  urges  two  ^grounds  of  special  appeaC 
both  of  which  appears  to  me  to  be  valid,^ 
The  first  ground  is  that  the  Court  below  haa'^ 
erroneously  decided  the  question  of  limit-, 
ation.  •  .  \ 

The  suit  was  for  wassilat.  It  was  com-- 
menced  on  the  t2th  Assin  1274,  correspond* 
ing  with  September  1867;  and  the  wassilat 
claimed  were  for  a  period  of  5  years  5 
months  and  18  days,  commencing  with  the 
commencement  of  the  year  1 26;^. 

The  Judge  on  appeal  has  held,  in  con* 
currence  with  the  opinion  of  the.  Court  of 
first  instance,  that  the  suit  in  respect  of 
wassilat  for  the  5  months  and  10  days  was 
barred  by  limitation ;  and  he  conceives  that 
the  limit  of  wassilat  which  the  plaintiff  is 
entitled  to  recover  would  be  from  the  loih 
Assin  1268  or  26th  September  i85i. 

In  respect  to  a  plaintiff  who  has  been 
dispossessed  from  immoveable  property  to 
which  he  was  entitled,  the  cause  of  action 
as  to  wassilat  accrues,  it  appears  to  me,  oh 
the  date  on  which  the  plaintil!  .but  for  the 
fact  of  dispossession  would  have  rec^ved. 
such  wassilat ;  and  when,  consequently,  they 
have  been  or  might  have  been  received  by 
the  defendant,  and  the  plaintiff  is  entitled  ip 
recover  on  any  cause  of  action  so  accruing 
at  any  time  within  six  years  next  preceding 
the  commencement  of  the  suit,  that  is,  in  this 
case  on  or  after  the  date  before  mentioned 
in  the  yeai  1861  or  1268.  It  would,  of 
course,  depend  upon  local  custom  what  pro* 
portion  of  the  yearly  rents  are  paid  at  partr- 
cular  times;  and  if,  therefore,  on  or  after 
the  i2ih  Assin  1268,  the  rent  of  the  whole 
year  or  any  particular  kists  of  the  rent 
would  have  been  receivable,  the  plaintiff, 
would  have  been  entitled  to  recover  accord- 
ingly. 

The  second  point  raised  is  that  the  Judge, 
overruling  the  report  of  the  Ameen  of  the 
Civil  Court,  which  report,  however,  be 
considers  entitled  to  credit,  has  cut  down 
the  claim  of  the  plaintiff  to  wassilat,  by  re* 
ference  to  the  quantity  of  land  which  he 
stated  himselt  to  be  suing  for  in  a  previous 
suit.  It  has  been  contended  before  us  that 
the  plaintiff  would  not  be  at  liberty  to  re* 
cover  either  more  wassilat,  or  wassilat  upon 
a  larger  quantity  of  land  than  he  had  speci* 
fied  m  his  plaint,  or  in  previous  proceed*^ 
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I  -think  it  quite  clear  thac  the  plaintiff  is 
DOt  t>oand  by  an  allegation  as  to  the  extent 
of  the  land,  or  as  to  the  amount  of  the 
wansilat  which  he  made  in  any  previous 
suit.  Such  allegation  by  a  party  out  of 
possession  must  be  only  conjectural ;  and 
even  in  respect  to  the  claim  as  stated  in  the 
plaint  witn^  which  the  present  suit  com- 
menced, it  appears  to  me  that  that  would 
be  subject  to  the  result  of  further  investi- 
^ion. 

The  Court  Fees'  Act,  Section  ii,  makes 
an  express  provision  for  the  case  of  a  party 
who  is  found  upon  enquiry  to  be  entitled 
to  a  greater  amount  of  mesne-profits  than 
he  has  claimed  in  his  plaint.  It  says  that 
"  in  suits  for  mesne-profits,  if  the  profits  de- 
*'  creed  are  in  excess  of  the  profits  claimed, 
*'  the  decree  shall  not  be  executed  until  the 
difference  between  the  stamp-duty  actuailv 
paid,  and  the  stamp-duty  which  would 
have  been  payable  had  the  suit  comprised 
"  the  whole  of  the  profits  so  decreed,  shall 
'^  have  been  paid  to  the  proper  officer/' 
And  the  Stamp  Act  of  1867  contained  a 
similar  provision. 

01  course,  fn  like  manner,  if  the  amount 
of  wassilat  had  been  left  for  enquiry  in 
execution' of  the  decree,  and  in  such  execu- 
tion it  be  found  that  the  amount  recoverable 
was  in  excess  of  what  had  been  claimed, 
the  plaintiff  would  be  entitled,  on  paying  in 
the  balance  of  stamp-duty,  to  have  thai 
amount  levied  from  the  defendant. 

I  think,  therefore,  that  the  decision  of 
the  Lower  Appellate  Court  was  erroneous 
on  both  these  points ;  and  the  case  must  go 
back  to  that  Court,  in  order  that  the  Judge 
may  find  what  the  amount  due  to  the  plaint- 
xfi  is,  upoi  the  invesdgatiim  and  evidence 
bad  in  the  present  case,  and  with  reference 
to  the  dates  wbicn  I  have  stated. 

I  should  add  that  Baboo  Lulleet  Chunder 
Sein  appeared  on  behalf  of  one  of  the  de- 
fendants, Mohesh  Chunder  Go>pto,  and 
states  that  he  has  been  served  with  notice 
of  tbis  appeal,  an>i  he  claims  his  costs.  It 
seems  that  this  defendant  was  absolved  from 
liability  in  the  first  Court,  and  that  decision 
was  not  disturbed  by  the  Lower  Appellate 
Court.  Probably  his  being  served  with 
notice  was  an  oversight ;  but,  if  so,  the 
appellant,  who  has  maJe  him  a  resp>)ndent, 
must,  of  course,  take  the  consequences  and 
pay.  his  costs. 


Glover y  y, 


of  the  same  opinion. 


The  28th  Juhe  1870. 

Present: 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges,  '    ^ 

Lessor— Lessee — Assignment  —.Dispossession. 

Case  No.  217  of  1870  under  Act  X.of  1859. 

Special  Appeal  from   a  decision  passed  hy 
the     Judge    of    Gya,     dated   the    loth 
November  i86g,  reversing  a  decision  of 
the   Deputy    Coltector    of  that    District, 
dated  the  2Sth  Junei86g, 

Gour  Dyal  Singh  (Defendant),  Appellant, 

versus 

Shaikh  Hubeel  Hossein  (Plaintiff;, 
Hespondent, 

Mr.  R.  T,  Allan  for  Appellant. 

*Mr,  R,  £.  Twidale  for  Respondent. 

Where  a  landlord  assig^ns  his  ri^ht  to  another,  his 
lessee  cannot  put  an  end  to  the  oblit^ation  to  pay  rent,  • 
if,  after  becoming  aware  of  the  arrangement,  he  made 
no  objection.     If  the  assig^nee  dispossesses  the  lessee, 
he  cannot  sue  the  latter  for  rent. 

Markby^  J, — I  am  not  altogether  with- 
out doubt  in  this  case;  but  1  think  that,  on 
the  whole,  we  should  be  hardly  justified  in 
affirming  the  decision  of  the  Court  below, 
which,  aUhough  right  in  one  important 
pan,  seems  to  be  erroneous  in  another.  I 
quite  agree  in  the  view  which  the  judge 
i>elow  has  taken  that,  under  the  circumstan- 
ces of  this  case,  the  first  lessee  could  not 
put  an  end  to  the  obligation  to  pay  rent  by 
an  arrangement  made  between  the  plaintiff 
and  the  landlord,  after  he  became  aware 
that  the  landlord*s  right  had  been  assigned 
over  to  another  person — and  he  made  no 
objection  to  that  arrangement;  but  the  ob- 
jection was  raised  in  the  second  issue  as 
defence,  that  the  plaintiff  who  now  sues  for 
rent  had  got  into  possession  of  the  lands, 
and  the  first  Court  found,  on  the  evidence 
of  the  tehsildar  of  the  superior  landlord, 
that  that  was  so.  It  seems  to  me,  therefore, 
that  the  Judge  was  wrong  when  he  says 
that,  unless  the  assignee  dispossessed  him, 
the  mere  fact  of  non-posses<ion  will  not 
protect  the  defendant  against  the  pL^intiff's 
I  claim,  and  that  the  plea  of  non- possession 
cannot  bar  the  plaintiff's  claim.  If  any- 
boily  else  dispossessed  the  defendant,  or  he 
surrendered  possession  to  any  other  persons 
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than  the  plaintiff,  then  probably  the  plaintiff 
might  sue  for  rent ;  but  if  the  plaintiff  dis- 
possessed him,  then  the  plaintiff  cannot  sue 
for  rent.  .... 

•  It  is  urged  by  Mr.  Twidale  for  the  special 
respondent,  that  the  Lower  Appellate  Court 
has  found  the  defendant  to  be  in  possession. 
If  that  were  so,  it  would,  no  doubt,  be  un- 
necessary to  remand  the  case ;  but  that  is  a 
point  on  whiph  I  do  not  feel  myself  satisfied. 
I  think  that,  before  a  Judge  reverses  the 
finding  of  the  Lower  Court,  he  must  pay 
very^  great  attention  to  the  facts;  and  I 
cannot  say  that  that  has  been  done  in  this 
case,  when  the  Court  says  either  that  that 
question  does  not  arise  at  all,  or,  if  it  arises, 
that  it  is  immaterial.  This  makes  it  scarce- 
ly probable  that  the  point  has  received  the 
consideration  which  it  requires. 

I  think  that  this  case  must  go  back  to  the 
Lower  Appellate  Court  to  find  whether  the 
plaintiff  was,  as  alleged  by  the  defendant,  in 
possession  of  the  estate  since  1275.  If  it 
be  fotind  that  he  was  not,  the  decree  of  the 
Lower  Appellate  Court  will  stand*  If  it  be 
found  that  he  was,  then  the  suit  will  have 
to  be  dismissed. 

Glover,  J, — I  also  think  that  the  case 
must  be  remanded. 


The  29th  June  1870. 
.    Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath" 

Mitter,  fudges. 

Application  for  review— Duty  of  Court 

Case  No.  45  of  1870. 

Application  for  review  of  judgment  pass- 
ed by  thit  Honble  Justices  J.  B,  Phear 
and  Dwarkanath  Mitter,  on  the  14th 
February  tSjo,  in  Special  Appeal  No, 
2^88  of  f86p. 

The  Collector  of  Tipperah  on  behalf  of  Go- 
.  vcrnmenty  Defendant    (Appellant),    Peti- 
tioner, 

versus 

Mussamut    Mofeezoonissa    Bibee,    Plaintiff 
(Respondent),.  Opposite  Party. 


Baboo  Onookool  Chunder  Mookerjee  for 

Petitioner. 

Bahoo  Hurry  Mohun  Chuckerbutty  and 
Moulvie  Murhumut  Hossein  for  Oppo$ite 
Party. 

Held  (by  Phear,  J.)  that  an  application  for  review 
ou^ht  to  be  rejected,  if  no  matter  is  broi^ht  to  notice 
which  might  not  have  been  broug^ht  before  the  Court 
when  the  appeal  was  heard. 

HhLD  (by  Mitter,  J.)  that  the  Court  is  bound  to 
administer  the  law  as  it  is,  and  to  take  notice  of  a  Full 
Bench  decision  applicable  to  the  case,  wh^her  it  is 
referred  to  or  not  By  the  pleaders. 

Phear,  J, — I  think  that  this  application 
for  review  ought  to  be  rejected,  because 
it  appears  to  me  that  no  matter  is  now 
brought  to  our  notice  for  the  purpose  of 
inducing  us  to  alter  our  view,  which  might 
not  have  been  brought  before  us,  and  {ally 
argued  and  discussed  when  the  appeal  was 
heard. 

I  desire  to  express  no  opinion  whatever 
as  to  what  bearing  the  authority,  to  which 
Baboo  Onookool  referred,  might  have  upon 
the  point  of  law  which  was  involved  in  the 
judgment  passed  by  this  Bench  on  special 
appeal. 

Milter,  jf. — I  am  not  prepared  to  say  that 
the  ground  taken  by  the  petitioner,  is  not  a 
proper  ground  for  review  of  judgment — if  it 
is  otherwise  valid.  Whether  the  Full  Bench 
decision,  referred  to  by  the  petitioner,  was 
cited  before  us  at  the  first  hearing  or  not, 
does  not  appear  to  me  to  be  very  material. 

The  Court  was,  in  my  opinion,  bound  to 
administer  the  law  as  it  was,  whether  the 
pleaders  who  argued  the  case  on  that  occa- 
sion had  pointed  out  that  decision  or  not. 

I  express  no  opinion  as  to  whether  the 
decision,  referred  to  by  the  petitioner,  is 
applicable  to  this  case  or  not.  I  should 
like  to  hear  further  argument  on  that  point. 
But  if  that  decision  has  any  application  to 
the  present  case,  it  was  the  duty  of  the 
Court  to  take  notice  of  it,  whether  it  was 
referred  to  or  not  by  the  pleader  who 
argued  the  case  on  the  first  occasion. 

Phear,  J, — As  my  learned  colleague 
intimated  a  desire  to  hear  further  argument 
from  the  petitioner.  Baboo  Onookool  has 
addressed  us  on  the  merits  of  the  applica- 
tion for  review;  and  after  hearing  him  upon 
the  merits,  I  have  only  to  remark  that  I 
have  nothing  further  to  add  to  the  obser- 
vation which  I  have  already  made.  I 
am  of  opinion  that  the  present  application 
must  b^  rejected  with  costs.   . 
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Mitier^  J, — Having  now  heard  the  pleader 
for  the  petitioner  upon  the  merits  of  this 
application,  I  am  of  opinion  that  this  suit 
was  a  suit  for  damages  within  the  meaning 
of  Section  6,  Act  XI.  of  1865.  The  Lower 
Appellate  Court  has  distinctly  found  that 
the  payment  was  not  a  voluntary  payment ; 
and  as  the  facts  on  which  this  finding  h.as 
been  arrived  at  cannot  be  disputed,  I  have 
no  doubt  in  my  mind  that  this  was  a  suit 
for  damages.  The  fact  that  the  plaint  did 
not  expressly  state  that  the  plaintiff  was 
suing  for  damages  does  not  make  any 
clifiference. 

The  application  is  rejected  with  costs. 


The  39th  June  1870. 

Preseni: 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

Uwdlerd'a  title^Teiiant's  oblicatioa— Rent 

Case  No.  381  of  1869  under  Act  X.  of 

1859. 

• 

Rtgular  Appeal  from  a  decision  passed  by 
the     Officiating     Collector    of    Howrah, 
•    dated  the  i6tk  September  i86g. 

.    Messrs.  Burn  and  Co.  (Defendants), 

Appellants^  . 

versus 

Rusho  Moyee  Dossee  (Plaintiff), 
/Respondent, 

Messrs,  G.  C,  Paul  and  M,  Z.  Sandel  for 

Appellants. 

Mr,  R.  T.  Allan  for  Respondent. 

As  a  general  rule  when  a  person  takes  land  from 
another  and  pays  rent  to  him,  he  cannot  deny  the  title 
ol  his  landlord;  but  he  is  not  precluded  or  stopped 
from  provinsf,  when  sued  for  rent,  that  that  title  has 
expired,  ne  is  not  warranted,  however,  in  refusing  to 
pay  rent  simply  on  the  apprehension  that  he  may  be 
called  on  to  pay  the  rent  by  a  party  who  is  said  to  have 
ob'taiiied  a  oecree  against  the  landlord  for  the  lands. 
.Even  if  a  decree  has  been  passed  against  the  person 
from  whom  the  landlord  derives  his  title,  he  is  entitled 
to  recover  his  rent  until  the  decree  is  put  in  force. 

Kemp^  J, — ^Tuis  is  a  suit  brought  by  the 
authorized  agent  of  Rusho  Moyee  Dossee  for 
the  recovery  of  arrears  of  rent  from  May 
1867  to  May  1869,  amounting  with  interest 
to  Rupees  5,53$*i5*io.  The  plaintiff's  agent 
^Jearly  and  distinctly  sets  out  the  title  under 


which  Rusho  Moyee  Dossee  claims,  namely, 
that  at  a  sale  held  by  the  Master  of  the  late 
Supreme  Court  she  purchased  this  proper- 
ty, and  that,  having  obtained,  due  posses- 
sion thereof,  she.  has  been  holding  and  en- 
joying possession,  partly  in  khas  possessioor 
And  partly  by  the  settlement  of  temporary 
tenants ;  that  out  of  the  lands  thus  purchasec^ 
the  defendanis  Messrs.  Burn  and  Co.  are  in 
possession,  on  payment  of  rent  at  a  yearly 
ticca  jumma  of  Rupees  2,368-5,  of  about 
14  beegahs  of. land  tnore  or  less;  that  the 
above  sum  of  Rupees  4)933~i5-9  on  account 
of  principal,  and  Rupees  592-o*i  on  account 
of  interest,  being  due  by  the  said  defendants, 
and  notwithstanding  repeated  demands,  the 
same  not  having  been  paid,  the  present  suit 
is  brought. 

The  defendants,  Messrs.  Burn  and  Co., 
first  take  objection  to  the  non-specification 
of  the  boundaries  of  the  disputed  land ;  2ndly^ 
they  aver  that  they  never  obtained  any  settle- 
ment from  Rusho  Moyee  Dossee ;  that  they 
never  tendered  any  kubooleut  to  her,  and 
consequently  that  they  are  not  bound  to  pay 
her  any  rent;  srdly,  that  some  time  ago, 
they  obtained  a  jotedaree  settlement  from 
Rajah  Poor  no  Chunder  Roy;  that  they  paid 
rent  for  these  lands  first  to  him  and  subse- 
quently to  Sreemuity  Dossee  after  her  hus- 
band Motee  Lall  Seal's  forcible  entry  into 
the  said  lands;  that  latterly,  without  speci- 
fymg  any  date,  Poorno  Chunder  Roy  has 
obtained  a  decree  from  Her  Majesty's  Privy 
Council,  and  that  he  is  now  trying  to  obtain 
possession  under  that  decree ;  and,  ^thly^ 
that  they  have  never  executed  any  kist- 
bundee  or  instalment-bond  in  favor  of  the 
plamiiff,  nor  even  entered  into  any  engage- 
ment with  her  for  any  thing;  and  that,  under 
such  circumstances,  a  claim  for  interest  upon 
lapsed  instalments  can  by  no  means  be  sus- 
tained. 

The  Officiating  Collector  of  Howrah,  Mr. 
Makgill,  in  a  very  short  decision,  has  decreed 
the  plaintiff's  case. 

The  first  point  taken  in  appeal  raises  the 
question  of  the  jurisdiction  of  the  Court  of 
first  instance ;  the  point  being  that  inasmuch 
as  the  lands  for  which  rent  is  claimed  are 
not  lands  granted  for  agriciltural  purposes, 
but  for  making  bricks,  the  Collector  had  no 
jurisdiction  in  the  matter.  This  objection 
was  not  taken  in  the  first  Court,  and  the 
defendants  have  not  given  any  proof  for 
what  purpose  the  lands  were  origmaily  grant- 
ed to  them.    They  have  not  put  in  their 
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potuh,  nor  have  they  shown  by  any  evi- 
dence for  what  purposes  these  lands  were 
granted,  or  to  what  purposes  ihey  have  bf^en 
appropriated.  Mr.  Paul  for  the  defence  has 
relied  upon  a  letter  of  Baboo  Ashooiosh 
"Dtiur,  the  attorney  for  the  plaintiif.  It  ap- 
pears that  the  B.iboo  in  acknowledging  the 
receipt  of  rent  from  the  defendants  on  be- 
half of  his  principal  Rusfao  Moyee  Dossee 
*^  unconditionally/'  made  use  of  an  expres* 
sion  to  the  effect  that  the  rent  was  on  account 
of  **  your  brick  lands/'  Mr.  Paul  contends 
that  as  Baboo  Ashooiosh  Dhur  was  employed 
for  the  purpose  of  receiving  the  rent  on  be- 
half of  the  plaintiff,  and  as  this  letter  has 
been  put  into  his  hands  and  he  has  admitted 
it,  the  letter  becomes  evidence;  and  this 
Court  must  hold,  on  this  incidental  remaik 
in  the  letter  of  Baboo  Ashooiosh  Dhur,  that 
the  lands  are  lands  not  given  for  agricultural 
purposes,  and  therefore  that  the  Collector 
had  no  jurisdiction.  It  appears  to  me  that 
this  Court  will  assume  that  the  Collector 
had  jurisdiction  until  the  contrary  be  shown. 

Now,  with  the  exception  of  this  remark 
of  Baboo  Ashootosh  Dhur,  there  is  no 
evidence  whatever  that  the  land  was  given  for 
any  other  purposes  but  for  agricultural  pur- 
poses. The  written  statement  of  the  defend- 
ants themselves  would  seem  to  support  this 
view.  They  do  not  say  that  the  lands  were 
given  for  the  purpose  of  making  bricks ;  but 
they  state,  as  we  find  on  reference  to  their 
vernacular  written  statement,  that  they  were 
given  as  jotedaree  lands.  No^v,  the  usual 
meaning  of  that  term  is  that  the  lands  were 
.given  for  purposes  of  agriculiure.  We  have 
many  instances  in  our  experience  to  show^ 
that  when  a  ryot  >yishes  to  plead  jurisdiciion, 
he  states  that  the  lands  were  given  to  him  for 
building  purposes ;  or,  as  in  the  case  of  Mr. 
.  Blumhardt,  for  the  puipose  of  building  'a 
church ;  or,  as  in  the  instances  quoted  by  the 
learned  Counsel,  for  the  purposes  of  digging 
mine  or  oi  stone- quarrying.  But,  in  this 
case,  nothing  of  the  kind  is  pleaded.  It  is 
simply  said  that  the  la;nd  was  taken  for 
jotedaree  purposes,  and  nothing  further. 
Moreover,  the  agent  of  the  plaintiff  was 
examined  by  the  pleader  for  the  defendant, 
and  he  also,  on  a  question  put  to  him,  de- 
scribed the  land  as  chur  land.  Nothing  was 
elicited  from  him  in  cross-examination  as 
to  these  lands  being  leased  for  the  purpose 
of  making  bricks,  or  for  any  other  purposes 
than  those  of  agriculture. 

I  am,  therefore,  of  opmion  that  this  question 
of  jurisdiction,  which  is  raised  in  this  Court 


for  the  first  time,  is  an  after-thought  7 
canno(  be  entertained.  / 

We  now  come  to  the  question   whrf 
looking  to  the  fact  of  the  defendants  h4 . 
attorned  to  Rusho  Moyee  Dossee,  and  h^ 
paid   rent  to  her  on   former  occasiom 
adtnitted,  they  are,  on  this  occasion,  eni 
to   deny   the  title  of  their  landk>rd.    f 
as  a  general  rule,  there  can  be  no  doubt 
when  a  person  takes  land  from  anoth 
pays  rent  to  him,  he  cannot  deny  the 
his   landlord ;  but  he  is  not  preclud 
estopped  from  proving,  when  sued  for 
that  the  title  of  his  landlord  has  expirectf 
nothing  of  the  kind  has  been  done  or 
attempted  in  this  case.     It  is  admitt 
the  defendants  that  they  paid  rent  to 
Moyee,  who  is  the  real  plaintifif  in  thi 
in  her  representative  character  as  the  vi 
of  Sreemutty  Dossee.    Now,  there  is  no 
that  this  is  primd  facie  evidence  of  her 
the  rightful  landlord,  and  that  as  su 
defendants  are  bound  to  pay  rent  to 
This  evidence,  of  course,  may  be  rebu 
but  it  has  not  been  rebutted.  On  theco 
it  appears  to  me  that  the  defendants 
acted  simply  on  an  apprehension  th 
may    be    called    upon    by    Rajah 
Chunder  Roy,  who  is  said  to  have  ob 
a  decree  for  these  lands  in  Her  Maj 
Privy    Council  against    Sreemuity    D 
from  whom  the  plaintiff  purchased,  to, 
the  rent  twice  over;  and  the  object 
argument    of  Mr.   Paul,  a  very    ing 
argument  no  doubt,  seems  to  my  mi 
have    been  to  obtain   some  expressi 
opinion  from  this   Court,  that  his    ci 
would  be  entitled  to  be  indemnified,  ii 
event  of  their  having  to  pay  this 
second  time  after  execution  of  the  d 
which  is  said  to  have  been  obtained  i 
Privy   Council   by  the  Rajah.      It  is 
clear  that  the  Rajah,  if  he  has  obtained 
decree  from  the  Privy   Council,   of 
there  is  at  pref^ent  no  evidence  on  the  r 
as  the  defendants,  although  they  had  ii 
time  to  do  so,  have  not  produced  it  in 
Court  below  or  even  in  this  Court,  has 
at  all  events  executed  or  even,  as  far  a$ 
can  see  from  the  record,  made  any  atte 
to  execute  that  decree. 

•     .  •  •      *     . 

It  may  be,  as  suggested  by  Mr.  Allan, 
soine  compromise  has  taken  place; 
may  be  that  the  lady  who  is  the  plai 
in  this  case  is  only  the  Rajah  himsel 
another  form;  but  be  that  as  it  may, 
decree  not  being  before  tb^  Court, 
being  no  evidence  that  the  Ra^ah  has  o 


f    «7a] 


ed  thai 
been  c 
defend 

actooi 

to  is*^ 
Caart^ 
fore^ai 
peL  \r 

Jad 
Ke:zip 
plaia::: 
tfisdef 

\\k 
caai'i'j 

pajil 
laii  ti 
Jiiey  1 
•^'rc 
lad  tl 
suace 
h-r. 

a  UW.; 

decree 

ac^air( 

toibes 
sUacej 
have  a 

that  d 

about 

«uniii 

Aecf[ 

about 

^ti 

tioQto 

basbe 

to  hoi 

have 

Uir 

thep; 

every 

rents 

tion  c 

held 

ifap 

anvc 

that 
covei 
thai, 
thep 

hen 
rec(y 
tnf, 
any 

tore 


I,  rt7o.] 


Civil 


TH«:WSXKLY   RBPORTSJU 


Rulings. 


8/ 


ed  that  decree  which  at  all  events  has  not 
been  executed ;  and  it  being  clear  that  ihe 
defendants  have  attorned  to  this  lady  and 
acknowledged  her  title  as  landlord,  they 
'  must,  until  they  show  that  her  title  has 
expired,  pay  rent  to  her.  I  see  no  reason 
to  interfere  with  the  decree  of  the  Lower 
Court  which  is  a  correct  decree ;  and  1,  there- 
fore, affirm  ihat  decree,  and  dismiss  this  ap- 
peal with  costs. 

Jackson,  J. — I  concur  with  Mr.  Justice 
Kemp  in  holding  that,  on  the  merits,  the 
plaintiff  is  entitled  to  recover  this  rent  from 
the  defendants. 

It  seems  to  me  that,  under  ordinary  cir- 
cumstances, the  defendants  would  have  to 
pay  this  rent  to  the  plaintiff  ;  and  the  defend- 
ants themselves  even  do  not  deny  that 
they  would  have  had  to  do  so.  They  paid 
the  rent  for  former  years  to  the  plaintiff, 
and  they  would,  under  ordinary  circum- 
stances, have  to  continue  to  pay  the  rent  to 
her.  But  they  contend  that  there  has  been 
a  law-suit  regarding  these  lands,  and  that  a 
decree  has  been  passed  by  the  Privy  Council 
against  the  person  from  whom  the  plaintiff 
acquired  these  lands  ;  that  that  decree  relates 
to  these  landsj  and  that,  under  such  circum- 
stancesj  the  rights  of  the  present  plaintiff 
have  altogether  ceased,  and  the  plaintiff  can- 
not recover  rent  from  them.  We  have  not 
that  decree  upon  the  record.  All  we  know 
about  it  is  contained  in  one  sentence  in  the 
examination  of  the  plaintiff's  attorney,  to 
the  effect  that  there  has  been  some  decree 
about  these  lands.  It  is  impossible  to  say 
what  is  contained  in  that  decree.  In  addi- 
tion to  that,  it  is  not  shown  that  the  decree 
has  been  executed ;  and  I  am  not  prepared 
to  hold  that  the  rights  of  the  present  holder 
have  ceased,  until  that  decree  is  executed. 
I  think  that  until  that  decree  is  executed, 
the  present  plaintiff  is  quite  right  in  taking 
every  measure  in  her  power  to  recover  any 
rents  due  upon  the  lands  or  upon  any  por- 
tion of  these  lands.  It  has  been  frequently 
held  in  various  decrees  of  this  Court,  that, 
if  a  party  so  situated  should  neglect  to  make 
any  collections  of  rents  due  on  the  lands,  he 
would  thereby  become  liable  himself  to  pay 
that  money  which  he  had  neglected  to  re- 
cover. Under  such  circumstances,  I  think 
that,  even  if  a  decree  has  been  passed  against 
the  person  from  whom  the  plaintiff  derives 
her  title,  the  plaintiff  would  be  entitled  to 
recover  these  rents  until  that  decree  is  put 
in  force.  The  defendants  have  not  urged 
any  other  ground  against  the  plaintiff's  title 
to  recover  these  rents. 

Vol.  XIV. 


On  the  question  of  jurisdiction,  my  impres- 
sion is  that  there  is  jurisdiction  in  the  Re- 
venue Courts.  It  is  said  that  there  is  no 
jurisdiction,  because  of  a  statement  in  a  letter 
of  the  plaintiff's  attorney,  alluding  to  these 
lands  as  the  brick  lands  of  the  defendants.  ~ 
I  think  Mr.  Paul,  in  his  argument  on  the 
point  of  jurisdiction,  has  gone  far  beyond 
what  the  Judges  intended  in  the  cases  quoted 
by  him  when  he  said  that,  for  whatever  pur- 
pose that  land  was  taken,  if  it  was  used  not 
for  agricultural  purposes  but  for  any  other 
purpose  such  as  brick-making,  the  rent  could 
not,  under  these  circumstances,  be  sued  for 
in  the  Collector's  Court.  There  is  nothing 
in  that  statement  of  the  plaintiff's  attorney 
to  show  for  what  purpose  this  land  was  taken, 
whether  it  was  taken  specially  for  brick- 
making  or  for  what  purpose  it  was  taken. 
It  is  possible  that  it  may  have  been  taken 
for  brick-making  purposes ;  and  it  may  be 
that  it  was  taken  without  any  specific  agree- 
ment. It  does  not  appear,  as  far  as  we  can 
see  from  the  record,  that  there  has  been  any 
agreement  at  all.  No  potlah  has  been  filed, 
and  there  is  no  statement  or  allegation  a$. 
to  the  existence  of  any  agreement.  There 
was  no  contest  as  to  jurisdiction  in  the  Court 
below,  and  the  ground  on  which  the  juris- 
diction is  contested  here  is,  in  my  opinion, 
untenable. 

Upon  the  whole,  I  would  not  interfere 
with  the  decision  of  the  Lower  Court,  and 
would  dismiss  the  appeal  with  costs. 


The  29th  June  1870. 

Preieni: 

The  Hon'ble  G.  Loch,  and  Sir  Charles  Hob- 
house,  Bart,,  Judges, 

Limitation— Cause  of  action— Profits— Interest. 

Case  No.  662  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore, 
dated  the  2Sth  February  1870,  modifying 
a  decision  of  the  Moonsiff  of  Shibgunge, 
dated  the  2yth  September  i8og, 

i 

Bibee    Heerun    and    another    (two  of   the 
Defendants),  Appellants, 

versus 

Bibee  Mariun  (Plaintiff),  Respondenf. 
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Babao  Bykuntnaih  Paul  and  Moulvie  Mur- 
humut  Hossein  for  Appellants. 

Baheo  Rajendronath  Bose  for  Respondent. 

Plaintiff  having  received  from  her  brothers  a  sum  as 
&n  equivalent  for  her  share  in  her  father's  estate,  made 
oyer  the  money  to  one  of  the  brothers  {E)  to  be  invested 
in  the  common  stock  for  the  purposes  of  trade ;  it  being 
agreed  that  she  was  to  receive  her  proportion  of  the 
profits.  A  few  years  after  this  E  died,  and  then  a  dis* 
agreement  occurring  in  the  family,  resort  was  had  to 
arbitration.  The  arbitrators  found  that  certain  sums 
were  due  to  plaintiff  and  her  sisters  by  the  three 
brothers,  but  they  were  unable  to  settle  how  much. 
Plaintiff  bein^^  unable  to  recover  her  due,  brought  this 
suit  for  principal  and  profits. 

Held  that  plaintiff's  cause  of  action  arose  when  she 
made  her  demand  for  the  money  after  the  arbitration 
award,  and  that  limitation  would  run  from  no  earlier 
date. 

Held  that  in  the  absence  of  the  accounts  (which 
were  in  the  hands  of  the  defendants)  or  of  other  evi- 
d^nc^  tp  show  the  profits  of  the  bu.siness,  the  Judge  was 
obliged  to  a\yard  interest  at  12  per  cent,  per  annum. 

•  Loch^  y, — In  special  appeal,  the  following 
grounds  have  been  taken  against  the  judg- 
ment of  the  Court  below  : — 

•  Firsf. — That  the  suit  is  barred  by  limit- 
ation. 

Secondly, — ^That  the  arbitration  award 
upon  which  the  Judge  has  gone  is  inadmissi- 
ble in  evidence. 

Thirdly. — That  if  the  arbitration-award 
is  admissible  in  evidence,  the  Judge  has 
misread  it  as  regards  the  accounts  being  in 
eustody  of  the  special  appellant. 

Fourthly, — That  the  Judge  should  not 
have  awarded  interest  or  profits  upon  the 
principal  sum. 

And  fi/lhly,—Th^X  the  Judge  has  failecf 
to  come  to  any  decision  upon  the  allegation 
put  forward  by  the  special  appellants,  that 
there  was  a  conspiracy  between  their  co- 
defendant  Hemayetoollah  and  the  plaintiff. 

On  reference  to  the  judgment  of  the 
Court  belo^y,  we  find  that  the  plea  of  limit- 
ation was  taken,  and  the  Judge  found  against 
the  special  appellants,  and  towards  the  end 
of  his  judgment  the  Judge  writes  thus : — 

"  The  plea  in  bar  on  the  ground  of  limit- 
"ation  is  also  untenable,  as  the  plaintiff's 
"  claim  is  not  in  the  nature  of  a  loan  but  a 
"deposit,  to  which  Clause  9,  Section  i,  Act 
"XIV.  of  1859,  would  not  apply." 

And  it  is  urged  by  the  pleader  for  the 
special  appellants,  that  this  is  a  case  which 
comes  either  under  that  Clause,  /.  e,.  Clause  9, 
or  else  on^er  Section  4  of  Act  XIV.  of  1859. 


To  dispose  of  this  question,  we  may  sta 
what  are  the    circumstances  of   this  case 
The  plaintiff  as  the  daughter  of  one  Oojand 
Mundle  was  entitled  to  a  share  of  her  father'f 
estate.     She  agreed  to  take  from  her  brother^ 
a  sum  of  450  rupees,  as  an  equivalent  for  hel 
share    in    the    estate.     She    received     th^ 
money,  but  on  the  proposal  of  her  brothel 
Enayetoollah,  now  represented  by*the  specia! 
appellants  and  other  co-defendants,  she  mad| 
over  this  sum  to  him  to  be  invested  in  tb 
common  stock  for  the  purposes  of  the  tradl 
and  it  was  agreed  that  she  was  to  receive  h^ 
proportion  of  the  profits.     This  occurred 
far  back  as    1266.     In    1273  Enayetooll 
died  ;  and  another  brother,  Deanut,  appeal 
to   have   left  the  country.     In    1274,   th 
appears  to  have  been  a  disagreement  in  t 
family,  and  steps  were  taken  for  a  separ 
tion  ;  and  certain  members  of  the  family,  n< 
including    the    plaintiff,    appointed    certai 
parties   to  arbitrate   regarding    their  shan 
of   the   paternal   property,    and   these   arb( 
trators    drew    up    an    award    on   the    25 
Falgoon    1274  ;    and    in    disposing  of   t 
questions   that    were    put    before   them 
the   members    of    the    family,    they   fou 
that,   on   looking    over    the    books    of 
family,  there  were  certain  sums  of  mon 
due  to  the  plaintiff  as  well  as  to  her  oth 
sisters ;  and  they  held  that  the  three  brothe 
were  liable  to  make  good  the  sums,  but  th 
were  unable  to  settle  what  the  amounts 
those    sums   were.     The    plaintiff,    on    t 
allegation  that  she  has  been  unable  to  reali 
this  sum,  has  brought  the  present  suit  ciai 
ing  to  recover   the   principal    450    rupee: 
with  a  further   sum   equal   in  all  to   i, 
rupees,   as  representing  the  principal  witf 
profits. 

The  defendants,  special  appellants,  beforj 
us  plead  that  the  suit  is  barred  by  limitation 
they  deny  the  fact  of  the   deposit-money 
and  they  allege  that  the  action  is  brougl 
by   the  plaintiff  and  their  co-defendant  ii 
collusion  with  a  view  to  injure  them. 

In  support  of   the   plea  of   limitation,    it] 
has  been  urged  that  this  money  >vas  a  loan 
payable  on  demand,  and  that  it  was  of  the 
nature  of  a  simple  contract ;  and  that  such  ' 
being    the    case,    the    period    of   limitation  1 
would  run  from  the  date  on  which  the  money 
was  paid  over  to  Enayetoollah,  and  conse- 
quently the  plaintiff  is  out  of  Court. 

In  support  of  this  allegation,  certain  cases 
from  English  books  with  regard  to  promis- 
sory notes  or  receipts  bearing  interest  have 
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been  quoted.  But  we  think  that  in  disposing 
of  this  case,  it  is  necessary  to  look  to  the 
surrounding  circumstances ;  and  we  find  that 
it  was,  in  fact,  money  given  into  the  common 
stock  for  the  purposes  of  trade.  It  was 
agreed,  so  the  plaintiff's  statement  sets  forth, 
that  a  separate  account  should  be  opened  for 
each  of  th^  sisters  of  the  family,  showing 
what  was  the  share  of  the  profits  to  which 
each  was  entitled  ;  and  she  adds  that  it  was 
agreed  when  she  asked  for  the  money,  the 
principal  should  be  returned  to  her  with  any 
profits  that  might  be  due.  So  long  as  her 
brother  Enayetoollah  was  alive,  she  was 
satisfied  that  the  money  was  in  safe  custody 
and  never  asked  for  it.  But  after  his  death 
when  some  dispute  arose  in  the  family,  and 
after  the  arbitration-award  was  made, 
she  did  apparently  make  a  demand  for  the 
money,  and  not  obtaining  it,  she  has  brought 
this  suit.  Now,  we  think,  that  the  demand 
made  so  late  as  the  year  1274,  or  some- 
where about  that  time,  was  the  cause  of 
action,  and  that  it  did  not  arise  at  the  time 
when  she  made  over  the  money  to  her  brother 
in  1266,  and  the  law  of  limitation  will  run 
only  from  1274,  and  not  from  an  earlier  date. 
This  being,  the  case,  we  think  that  the  plea 
of  limitation  must  fall  to  the  ground. 

With  regard  to  the  arbitration-award,  it 
may  be  observed  that  was  admitted  in  the 
first  Court  without  any  objection  being 
raised  against  it ;  nor  do  we  find  that  any 
objectioa  was  taken  in  the  Lower  Appellate 
Court  to  its  being  used  as  evidence,  and  we 
think  that  it  is  now  too  late  to  raise  the 
objection. 

As  to  the  allegation  that  the  Judge  has 
mis-read  the  award  when  he  says  that  the 
award  makes  the  defendants  the  custodians 
of  the  account  papers,  it  is  to  be  observed 
that  the  Judge  apparently  refers  to  a  state- 
ment in  the  award,  to  the   effect   that  the 
accounts  were  with  Enayetoollah,  and   that 
he  was  to  make  them  over  to  the  ladies, 
defendants    in   this   suit.     On    examination 
before  the  Court,  the  co-defendant  alleged 
that  the  accounts  were  with  the  ladies  de- 
fendants^—they  on  their  part  demed  that  the 
papers  were  with  them.     Even  if  the  Judge's 
reading   be    not   quite   correct,    we   do   not 
think  that  this  is  a  ground  for  admitting  a 
special  appeal. 

On  the  question  of  collusion  between  the 
co-defendant  and  the  plaintiff,  we  find  that 
the  first  Court  has  decided  this  point  against 
the  special  appellants ;  that  they  made  this 


one  of  their  grounds  of  appeal,  but  Ihfey 
have  been  unable  to  show  that  they  pressed 
the  question  before  the  Lower  Appellate 
Court,  or  asked  the  Judge  to  make  an  issue 
upon  this  point ;  and  therefore  any  omission^ 
on  the  part  of  the  Judge  to  come  to  a  de- 
cision upon  this  point  arose  from  their  own 
neglect,  and  cannot  be  any  ground  of  spe- 
cial appeal. 

With  regard  to  the  sum  which  has  be 
awarded,  it  appears  that  the  Judge  h^ 
awarded  the  principal  with  interest  at  12 
per  cent,  per  annum.  Had  the  defendants 
produced  any  evidence  to  show  what  were 
the  profits  of  the  business,  the.  Judge  would 
have  been  able  to  determine  what  the  plaint- 
iff was  entitled  to.  But  in  the  absence  of 
the  accounts,  which  were  in  the  hands  gf 
the  defendants,  either  of  the  special  appel- 
lants or  of  the  co-defendants — it  matters  not 
so  far  as  the  plaintiff  is  concerned — th^ 
Judge  in  awarding  this  sum  was  obliged 
to  do  it  arbitrarily  as  a  Jury  would  do  in 
assessing  damages;  and  we  think  that  the 
judgment  upon  this  point  also  must  stand. 

In  this  view  of  the  case,  I  think  that  this 
special  appeal  must  be  dismissed  with  costs. 

Hohhousiy  y. — I  will  only  add  a  few 
words  on  the  question  of  limitation.  The 
Section  on  which  the  special  appellants  rely 
is  Clause  9,  Section  i  of  the  Limitation  Ad, 
and  that  prescribes  the  following  period 
of  limitation,  namely — "  The  period  of  three 
years  from  the  time  when  the  debt  became 
due,  or  when  the  breach  of  contract  in 
respect  of  which  the  suit  is  brought  first 
'took  place "  *  *  •.  Admitting,  therefore, 
for  the  sake  of  the  argument,  that,  under 
the  circumstances  of  this  case,  the  law 
applicable  is  that  to  be  found  in  Clause 
9,  we  must  either  consider  the  money  as 
money  lent,  and  the  cause  of  action,  there- 
fore, 10  have  accrued  when  that  money 
became  due;  or  we  must  consider  that 
there  was  a  contract,  and  that  the  cause  of 
action  arose  when  there  was  a  breach  of 
that  contract.  The  contention  is  that  the 
contract  in  this  instance  is  of  the  nature 
of  a  simple  contract,  such  as  a  promissory 
note  or  receipt  for  money  payai>le  on  de- 
mand with  interest.  I  think  it  is  quite  im- 
possible to  say  that  the  contract  before  us 
is  of  that  nature.  In  a  contract  for  a  sum 
of  money  payable  on  demand  with  interest, 
there  is  not  only  a  specific  sum  of  principal 
named,  but  there  is  also  a  specific  sum  of 
interest  named,  and  the  sum  is  known  at  the 
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very  moment  when  the  demand  is  made. 
But  here  the  facts  are  entirely  diflferent. 
The  money  was  lent  to  be  laid  out  in  trade, 
and  the  sum  to  be  re-paid  was  the  principal, 
^if  any  principal  were  left,  plus  the  profits, 
if  any  profits  there  were,  of  the  trade. 
Therefore  it  was  quite  impossible  when 
there  was  an  immediate  demand  made  of  the 
money  with  the  profits,  that  there  could 
have  been  any  specific  sura  known  at  once 
to  be  due  or  not.  It  would  be  necessary  to 
go  into  accounts,  and  to  see  upon  those 
accounts  what  had  become  of  the  principal, 
and  whether  there  was  any  interest,  and 
what  interest ;  it  might  be  that  there  was  no 
principal  left ;  it  might  be  that  there  was  only 
some  principal  left;  it  might  be  that  there 
was  no  interest ;  it  might  be  that  there  was 
a  great  deal  or  very  little  interest ;  and  ac- 
cording to  the.  terms  of  the  contract  and 
a  reasonable  interpretation  of  those  terms 
(there  being  an  absolute  and  complete  choice 
left  to  the  person  who  took  the  money  to 
invest  it  as  he  liked),  if  after  such  invest- 
ment, even  the  whole  or  a  part  of  the  prin- 
cipal had  been  lost,  or  a  part  or  a  very  little 
interest  or  no  interest  had  accrued  ;  still  the 
person  who  lent  the  money  could  only  re- 
cover what  was  left  of  the  principal  or  in- 
terest—it might  be  none  or  it  might  be  a 
great  deal.  It  seems  to  me,  therefore,  that 
in  such  a  case  there  is  a  very  great  and  ob- 
vious distinction  between  such  a  contract 
and  a  contract  upon  a  promise  payable  on 
demand  with  sum  certain  and  interest  cer- 
tain. 

If,  then,  we  take  it  that  the  period  of  limit- 
ation did  not  begin  to  run  until  there 
was  a  breach  of  contract,  there  is  obviously 
upon  the  agreement  between  the  parties  no 
breach  until  the  person  who  had  lent  the 
money  demanded  it,  and  the  person  who  had 
received  it,  and  the  person  who  advanced  it 
had  refused  to  re-pay,  or  had,  as  in  this  case, 
disavowed  the  transaction  altogether. 

If,  again,  we  take  it  to  be  money  lent,  and 
the  period  of  limitation  is  three  years  from 
the  time  when  the  debt  became  due,  it  is 
impossible,  I  think,  to  say  that  the  debt 
could  have  become  due  until,  under  the  terms 
of  the  contract,  it  was  demanded,  because 
the  person  who  had  to  receive  the  money 
had  full  power,  under  the  terms  of  the  con- 
tract, to  use  it  in  any  way  he  liked  until  it 
was  demanded  of  him,  and  even  then  he 
would  not  have  been  bound  to  deliver  up 
that  exact  sum,  and  indeed  any  sum  at  all, 


until  the  accounts  had  been  delivered  and 
had  been  agreed  to  or  otherwise  determined 
between  both  parlies. 

I  think,  therefore,  that  taking  the  period 
of  limitation  to  be  that  prescribed  by  the 
Section  upon  which  the  special  appellants 
rely,  that  even  in  that  case  the  suit  is  not 
barred  by  the  application  of  the  statute  of 
limitation. 

On  the  other  points  I  entirely  concur 
with  Mr.  Justice  Loch. 


The  ist  July  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Adding:  defendants  to  the  record— Jurisdiction — 
Appeal— Sections  73,  350,  and  363,  Act  VIII., 
1859. 

Case  No.  218  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
1 8th  December  i86g,  reversing  a  deci^ 
sion  of  the  Subordinate  Judge  of  that 
District^  dated  the   igth   September  rSdj, 

Ridhnath  Sahoy  (one  of  the  Defendants), 

Appellant^ 

versus 

Gopee  Sahoo  and  others  (Plaintiffs), 
Respondents. 

Baboos    Mohesh     Chunder    Chowdhry    and 
Kishen  Succa  Mookerjee  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Anund  Chunder  Ghossal  for  Respond- 
ents. 

The  action  of  the  Court  under  Section  73,  A(5l  VIII.  of 
1S59,  is  a  matter  of  discretion,  and,  upon  a  true  con- 
struction of  Sections  363  and  350,  not  a  matter  of  ap- 
peal ;  but  an  appeal  will  lie  after  decree  against  inter- 
locutory orders  if  they  affect  the  decision  on  the  merits 
or  the  jurisdiction  of  the  Court. 

Markby,  J, — There  is  only  one  question 
raised  in  this  special  appeal,  the  suit  being 
a  suit  by  the  plaintiff  to  recover  possession 
of  certain  mouzahs  which  are  said  to  be 
covered  by  a  inokurruree  pottah,  dated  the 
15th  Aughran  1246,  which  the  plaintiffs 
allege  was  executed  by  the  ancestor  of  the 
present  zemindar  in  favor  of  the  original 
defendants  or    their    ancestors,   and  which 
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mokurruree  interest  the  plaintiffs  say  they 
purchased  from  the  inokurrureedars  on  the 
13th  Assin  1268. 

The  vendors,  who  were  the  original  defend- 
ants, admit  in  their  defence  that  they  sold 
this  mokurruree  right  to  the  plaintiffs,  but 
object  to  giving  up  possession  on  the  ground 
that  the  purchase-money  has  not  been  paid. 

After  this  suit  had  been  instituted,  the 
zemindar  put  in  a  petition,  requesting  that 
he  might  be  made  a  party  to  the  suit,  and 
he  was  made  a  defendant  on  the  24th  April 
1867.  He  filed  his  written  statement  in 
which  be  denied  that  any  mokurruree  had 
been  granted  of  this  property,  and  that  the 
defendants  had  ever  been  in  possession. 

Issues  were  framed  raising  as  well  the 
defence  set  up  by  the  original  defendants 
as  also  the  defence  set  up  by  the  zemindar. 

The  first  Court  found  that  the  zemindar 
was  in  possession,  and  that  there  had  been 
no  mokurruree  granted,  and  dismissed  the 
plaintiff's  suit. 

The  second  Court,  thinking  that  the 
zemindar  ought  not  to  have  been  made  a 
party,  and  thinking  that  tlie  defence  set  up 
by  the  vendor-defendants  had  failed,  gave 
the  plaintiff  a  decree;  but  as  we  understand 
the  judgment,  the  Judge  intends  to  restrict 
that  decree  to  a  decree  as  against  the  ven- 
dor-defendants only.  The  Judge  seems  to 
doubt  about  his  power  to  strike  off  the 
zemindar-defendant,  but  there  can  be  no 
doubt  that  that  is  what  he  really  does,  and 
the  question  which  we  have  to  consider  is 
.whether  or  no  the  Judge  was  legally  right 
in  so  doing. 

Now,  that  makes  it  necessary  to  consider 
in  this  case  what  has  been  considered  in 
many  other  cases,  what  is  the  power  of  the 
Court  under  Section  73,  Act  Vlll.  of  1859. 
I  think  it  is  not  necessary  now  to  discuss 
this  matter  at  very  great  length,  because  I 
have  already  said  all  that  I  have  to  say  on 
the  point  in  the  decision  to  be  found  in 
Volume  XL,  Weekly  Reporter.  It  appeared 
to  me  then,  and  it  does  appear  to  me  still, 
that  the  object  of  the  Legislature  was  to 
leave  some  discretion  to  the  first  Court  to 
decide  whether  or  not  the  persons  who 
asserted  that  they  would  oe  atfectel  by  the 
result  of  a  litigation  to  which  they  were  noi 
made  parties  were  likely  to  be  so  alTecieJ, 
and  S)  deciding,  to  bring  parties  likely  to 
be  affected  as  parties  on  the  record.     I  said 


in  that  case,  and  say  so  still,  that  I  had  no 
intention  whatever,  neither  had  my  learned 
colleague  who  joined  me  in  that  decision, 
any  intention  to  dissent  from  the  opinion 
expressed  by  the  Chief  Justice  and  Mr. 
Justice  Louis  Jackson  in  the  case  reported " 
•in  Volume  VIL,  Weekly  Reporter,  viz.,  that 
if  a  person  comes  in  as  a  total  stranger  both 
to  the  plaintiff  and  the  defendant  claiming 
under  a  title  wholFy  adverse  to  both  those 
parties,  that  he  ought  not  to  be  admitted; 
but  on  the  best  consideration  which  I  can 
give  to  the  decision  of  the  Chief  Justice  in 
that  case,  and  in  that  I  had  the  assistance  of 
Mr.  Justice  L.  S.  Jackson  who  was  him- 
self a  party  to  that  decision,  it  seemed  to 
me  that  the  Chief  Justice  did  not  intend  the 
remarks  in  that  case  to  apply  to  cases  where 
there  might  be  either  a  community  of  in- 
terest or  such  interest  as  exists  between  the 
landlord  and  tenant,  or  other  similar  cases. 
Here  the  person  who  comes  in  is  admitted 
by  both  tne  plaintiff  and  the  original  de- 
fendants to  be  the  zemindar-proprietor  of 
the  land  in  dispute  ;  and  although  I  fully 
adhere  to  what  I  said  in  the  former  case 
that  the  first  Court  ought  to  be  exceedingly 
careful  in  bringing  intervening  defendants 
on  the  record,  1  still  think  that  there  are 
cases  conceivable  in  which  the  Courts 
would  come  to  the  conclusion  that  the 
zemindar  is  likely  to  be  affected  by  the  re- 
sult of  a  suit  where  the  person  who,  he 
denied  to  have  any  title  in  the  land,  was 
likely  almost  by  admission  to  gain  a  decree 
for  possession  which  would  be  executed 
against  his  ryot. 

1  have  been  reminded  by  Mr.  Justice 
^ayley  of  the  practice  that  obtained  prior 
to  the  Civil  Procedure  Code.  As  appears 
from  a  decision  reported  in  the  Sudder 
Dewanny  Adawlut  Reports  of  1857,  page 
876,  and  other  cases  therein  cited,  it  would 
have  been  a  ground  of  non-suit  if  in  a  case 
similar  to  this  the  zemindar  was  not  made 
a  party.  That  state  of  the  law,  no  doubt, 
no  longer  exists,  but  it  is  reasonable  to 
suppose  that  the  Legislature  while  abolishing 
tnat  system  meant  to  leave  to  the  first  Court 
some  discretion  to  bring  the  zemindar  on  the 
record  if  it  thought  that  his  interests  required 
that  to  be  done.  Therefore,  the  wnole 
matter  comes  to  this — that  the  action  of  the 
Court  under  Section  73  is  a  matter  of  dis- 
cretion ;  and,  if  it  is  so,  then  upon  a  true 
construction  of  Sections  363  and  350, 1  think 
this  is  not  a  matter  of  appeal.  This  is  one 
of  the  orders  from  which  no  appeal  lies 
when  the  order  is  made,  but  under  Section 


92 


Civil 


THB   WKEKLT   RKPORTER. 


Rulings.         [Vol.  XIV. 


363  an  appeal  will  lie  after  decree  against 
interlocutory  orders,  but  only  under  certain 
restrictions;  that  is  to  say,  only  if  such 
orders  affect  the  decision  on  the  merits  or 
the  jurisdiction  of  the.  Court.  The  order 
in  this  case  did  not,  to  my  mind,  affect  the 
jurisdiction  of  the  Court  or  the  merits  of 
the  case,  as  I  understand  the  words  in  that 
Section.  What  it  does  affect  is  the  proce- 
dure in  the  case;  it  affects  the  question 
whether  these  matters  shall  be  tried  in  two 
suits  or  in  one.  1  consider  that  the  merits 
of  the  case  are  not  affected  by  putting  the 
zemindar  on  the  record. 

A  case  is  referred  to  which  is  not  reported, 
but  which  was  heard  before  Mr.  Justice 
L.  S.  Jackson  and  myself,  in  which  we,  sit- 
ting as  a  Court  of  appeal,  struck  off  from 
the  record  the  zemindar  who  was  made  a  de- 
fendant. It  is  very  true  that  in  that  case  we 
did  strike  off  the  zemindar  from  the  record, 
but  under  circumstances  which  quite  distin- 
guish that  case  from  the  present.  1  have  a 
very  clear  recollection  that  there  was  a  consi- 
derable discussion  as  to  whether  the  zemindars 
were  properly  put  on  the  record  as  defendants 
or  not,  and  without  deciding  whether  or  not 
they  were  properly  put  there,  we  held  that 
the  order  of  the  Lower  Court  was  made 
under  a  mistake,  and  therefore  we  ought  t(J 
treat  that  order  as  if  it  was  not  made  at  all. 
That  distinguishes  the  case  from  the  pre- 
sent. 

Upon  the  whole,  we  think  that  the  first 
Court  did  not  exceed  the  discretion  given 
by  the  law  in  bringing  the  zemindar  on  the 
record,  and  that  the  order  of  the  second 
Court  striking  him  off  was  wrong,  and 
that  he  must  be  restored.  The  suit,  so  far 
as  the  vendors  and  the  plaintiff  are  con- 
cerned, is  concluded ;  still  it  has  10  be  tried 
between  the  zemindar  and  the  plaintiff  whe- 
ther or  no  the  mpkurruree  exists,  and  any 
other  issues  open  on  the  record  between 
these  parlies  must  also  be  disposed  of. 


The  costs  of  this  appeal  will  abide  the 
result. 


The  1st  July  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Possession— Mesne-profits-— Section  xo,  Act 
VIII.,  1859— Partition— Form  of  decree. 

Case  No.  20  of  1870. 

Regular  Appeal  from  a  decision  passed  by  I  he 
Subordinate  Judge  of  Bhaugulpore,  dated 
the  8th  November  j86g, 

Chowdhry  Imdad  Aliand  another  (Plaintiffs), 

Appellants  y 

versus 

Boonyad  Ali  and  others  (Defendants), 
Respondents, 

Mr,  C.  Gregory  and  Baboo  Debendro 
Nath  Bose  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  party  holdingf  a  decree  for  possession  has  a  right 
under  Section  lo.  Act  VIII.  of  1859,  to  brine  a  separate 
suit  for  wassilat  which  accrued  prior  to  his  decree. 

Where  a  suit  for  possession,  hy  partition  of  kamui 
(nij-jote)  lands  and  for  wassilat  is  decreed,  it  is  the 
duty  of  the  Judge,  in  drawing  up  the  final  decree  after 
the  Ameen  s  report,  to  state  the  boundaries  of  the 
shares  of  the  parties,  the  extent  of  each  share,  and 
the  exact  amount  due  as  wassilat. 

Markby,  J, — The  claim  of  the  plaintiff 
as  stated  in  the  plaint  is  not  very  clear,  but 
as  stated  by  the  Subordinate  Judge,  which 
statement  is  not  objected  to,  it  appears  to  be 
that  the  plaintiff  sues  for  possession  by  parti- 
tion of  40  beegahs  out  of  135  beegahs  in 
kamut,  a  term  admitted  to  be  equivalent  to 
nij-jote  land,  in  Puttee  Pahlara, and  for  mesne- 
profits  on  account  of  i  anna  and  15  gundahs 
share  of  Pahlam  Puttee,  &c.,  from  Sawun 
1270  to  1273  on  a  kobalah  dated  2nd  August 
1863,  and  a  decree  of  the  High  Court  dated 
the  2nd  July  1866,  and  for  mesne-profits 
on  account  of  29  beegahs  and  10  cottahs  out 
of  the  aforesaid  40  beegahs  from  1271  to 
1276,  and  on  account  of  10  beegahs  and  lo 
cottahs  out  of  the  same  40  beegahs  from 
1273  to  1276. 

The  plaintiff  has  got  a  decree  for  partition 
of  the  kamut  lands  according  to  the  respec- 
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shares  of  the  parties,  and  an  order  that 
should  get  wassilat,  to  be  ascertained  in 
^cution  from  1274  to  1276.  It  is  also 
lered  that  the  Araeen,  who  is  to  be  depu- 

for  partition  of  the  kamut  lands,  do  as- 
tain  the  actual  area  which  is  allotted  to 

plaintiff,  and  also  what  ryottee  share  is 
^be  deduced  from  the  wassilat. 

It  appears  from  the  judgment  that  the 
bofvlinate  Judge  considered  that  the  plaint- 
s  title  to  the  i  anna  and  1 5  gundahs  share  of 
hlam  Puttee,  &c.,  did  not  accrue  until  the 
e  of  the  final  decree  of  this  Court  of  the 
d  July  1866,  corresponding  with  the  4th 
sar  1273,  awarding  him  possession,  and 
t,  as  no  collections  were  made  subsequent 
that  month   m  the  mofussil,  the  plaintiff 

^uld  obtain    no  such   mesne-profiis   as  he 

aimed,  viz.y  from  1270  to  1273. 

As  to  the  claim  in  respect  of  wassilat  of 

e  I  anna  and  15  gundahs  share  {i.  e.^  29 

gabs  and  10  cottahs)  of  the  kamut  lands 

m  1371  to  1279,   the  Lower  Court  held, 

n  grounds  already  stated,  that  the  plaintiff 

uld  claim  nothing  up  to,  and  including  the 
r  1273,   but  gave   him   wassilat   for   the 

ars  I  274  to  r276. 

As  to  the  1 1  gundahs  2  cowries  5  krants 

dhan  and  2  purus  share  (that  is,   10  bee- 

^ahs  and  10  cottahs)  of  the  kamut  lands,  the 

Iubordinate  Judge  also  gave  the  plaintiff 
le  wassilat  of  those  lands  from  1274  to 
276. 
The  plaintiff  has  appealed.  The  defend- 
ant has  taken  no  objection  to  the  decision 
10  far  as  it  goes  against  him. 

So  much  of  the  decision  of  the  Subordi- 
nate Judge  as  holds  that  the    plaintiff  was 
pot   entitled  to  wassilat   in    respect   of   the 
estate   Pahlam  Puttee,  &c.,   and    the  kamut 
land,  prior  to  the  decree  for  possession  of 
the   High  Court  in  Assar  1273,  appears  to 
.us  to  be  wrong.     The  decree  that  the  plaint- 
,  iff  then  obtained  was  for  possession  only  ; 
land  under  Section  10,  Act  VIII.  of  1859, 
f  the  plaintiff  had  clearly  a  right  to  bring  a 
I  separate    suit    for    wassilat    which   accrued 
'  prior  to  bis  decree.     The   decision  of  the 
Lower   Court  must,  therefore,  be  amended 
by  directing  that  the  plaintiff  get  wassilat 
of  the  I  anna  and  15  gundahs  share  of  the  8 
annas  of  16  annas  of  Pahlam  Puttee,  &c., 
from  1270  to  1273. 

The    plaintiff    will    also    be    entitled    to 
wassilat  in  respect  of  the  i  anna  and  15  gun-. 


dahs  share  of  the  kamut  lands,  not  only  in 
respect  of  the  years  1274  to  1276  as  decided 
by  the  Lower  Court,  but,  for  the  reasons 
already  stated,  from  1271  to  1273  also. 

As     to    the    1 1    gundahs    2    cowries    5  - 
krants    i    dhan    and   2   purus  share  of  the 
kamut   lands,    which   the    plaintiff    claimed 
from   1273   to   1276,  but  which  the  Lower 
Court   has   only   given    him   from    1274   to 
1276,  we  think  that  his  claim  in  respect  of 
the   year    1273   was   rightly    dismissed.     It 
appears  from  his  own  statement  that  he  got 
possession  of  this  share  in  the  kamut  lands; 
but  it  is  not  stated  nor  is  he  now  able  to 
show   when   he  got   possession.     We   infer 
that   he   got   possession    prior   to   the    year 
1273.     The  plaintiff's  claim,  therefore,  for 
wassilat,  which  is  in  the  nature  of  compen- 
sation for  being  wrongfully  kept  out  of  pos- 
session, must  here  fail. 

A  distinction  has  been  attempted  to  be 
drawn  by  the  Counsel  for  the  appellant 
between  the  term  **  proceeds "  {paidawar) 
and  the  term  ''wassilat;''  but  we  have  no 
doubt  whatever  upon  the  reading  of  the 
plaint  that  it  was  substantially  wassilat, 
and  nothing  else  which  the  plaintiff  intended 
to  claim.  As  to  this  share,  therefore,  the 
plaintiff's  claim  must  be  restricted  to  the 
wassilat  from  the  years  1274  to  1276. 

A  further  objection  has  been  taken  by 
the  appellant,  that  the  Lower  Court  was 
wrong  in  leaving  to  be  decided  in  execution 
the  actual  area  of  the  kamut  lands,  and  the 
question  whether  the  ryottee  share  was  to 
be  deducted  which  the  plaintiff  wholly 
denies.  This  objection  appears  to  us  to  be 
well  founded,  but  to  be  rather  one  of  form 
than  of  substance.  The  so-called  decree 
as  drawn  up  is  not  a  final  decree.  When 
the  Ameen  has  made  his  report,  it  will  be 
the  duty  of  the  Judge  to  draw  up  a  final 
decree,  stating  the  boundaries  of  the  shares 
of  the  respective  parties  in  the  land  to  be 
divided,  the  extent  of  the  shares,  and  the 
exact  amount  cf  money  which  is  due  from 
the  defendant  to  the  plaintiff  for  wassilat 
during  the  periods  above-mentioned,  leaving 
nothing  further  to  be  ascertained  in  execution 
either  as  to  the  amount  of  wassilat  or  as  to 
the  shares  of  the  parties. 
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The  I  St  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Privy  Council  appeals — Security. 

In  the  Matter  of 
Ameeroonissa  Khatoon,  Petitioner. 

Baboo  Nuleet  Chunder  Sein,  for  Petitioner. 

Judges  should  not  transmit  to  the  Higfh  Court  docu- 
ments used  before  them  to  make  out  the  title  oF  parties 
offering  immoveable  property  as  security  in  Privy 
Council  cases j  but  should,  in  reporting^  upon  the 
securities,  state  particulars  of  the  documents  upon  which 
the  title  of  the  surety  appears  to  be  made  out. 

Jackson^  y, — The  documents  alluded  to 
in  the  written  petition  may  be  returned  to 
the  petitioner.  As  a  general  rule,  Judges 
should  not  transmit  to  this  Court  documents 
which  have  been  used  before  them  for  the 
purpose  of  making  out  the  tiile  of  parties 
who  offer  immoveable  property  as  security 
in  Privy  Council  cases.  Judges  are  direct- 
ed to  enquire  into  the  sufficiency  of  the  secu- 
'  rity.  by  requiring  the  surety  to  present 
primd'facie  proof  of  possession,  such  as 
the  title-deeds,  papers,  and  documents  relat- 
ing to  the  property.  Those  documents  are 
only  to  be  submitted  to  the  Judge  for  the 
purpose  of  informing  his  mind,  and  it  is  not 
necessary  that  they  should  be  forwarded  to 
this  Court;  but  the  Judges  are,  in  reporting 
upon  the  securities,  to  state  particulars  of 
the  documents  which  have  been  produced 
and  proved  before  them,  and  upon  which  the 
title  of  the  surety  appears  to  be  made  out. 


The  2nd  July  1870. 

Present : 

The  Hon^ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Pleaders'   fees— High  Court's  Rules— Costs— 
Pro-forma  defendants. 

Case  No.  162  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  PatftOy  dated  the  2^th 
August  i86g,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  2Sth  July  1868, 

Ramputty  Kooer  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Kalee  Churn  Singh  (Plaintiff)  and  others 
(Defendants)i  Respondents, 


Baboos  Onootiool  Chunder  Mookerjee,  Nil 
Madhub  Sein  and  Khetturnath  Base  for 
Appellants. 

Mr,  C,  Gregory  and  Baboo  Sreenath  Doss 
for  Respondents. 

The  rules  relating-  to  pleaders'  fees  passed  by  the 
Court  on  13th  June  iS66  do  not  provide  for  the  case  of 
defendants  who  have  separate  interests,*  and  who  con- 
sent to  a  decree ;  the  amount  of  costs  to  be  allowed  in 
such  a  case  being"  in  the  discretion  of  the  Court. 

Where  o-sharers  were  made  consentin^f  defendants 
only  in  order  to  plaintiff's  obtaining  a  complete  decree 
for  partition,  it  was  held  that  plaintiff,  oug-ht  to  pay 
the  co-sharers'  costs  which,  however,  should  be  a  small 
sum  sufficient  to  cover  thp  costs  of  their  appearing*. 

Bayley,  J. — This  is  a  case  in  which  the 
plaintiff  sued  for  ^rd  share  of  certain  ances- 
tral property,  alleging  that  the  family  had 
been  joint,  and  had  only  separated  in  1273. 

The  defendant's  case  was  that  the  separa- 
tion had  taken  place  in  1258,  and  that  there 
were  also  certain  deeds  by  which  the  pro- 
perty was  acknowledged  to  be  divided  into 
six  shares,  of  which  the  plaintiff  was  en- 
titled to  I -6th  only — not  ^rd. 

Both  the  Lower  Courts  decided  in  the 
plaintiff's  favor. 

The  points  taken  in  special  appeal  before 
us  by  Baboo  Onookool  are  that  certain  deeds 
are  conclusive  evidence  that  the  plaintiff  is 
entitled  only  to  i-6th  ;  that  the  Lower  Court 
should  not  have  allowed  the  plaintiff's  claim 
for  money  without  .enterin;j;  fully  into  the 
plea  of  separate  acquisition  raised  by  the 
special  appellant  on  this  point  ;  and,  lastly, 
that  the  special  appellant  has  been  wrong- 
ly charged  with  the  costs  of  the  other  de- 
fendant— a  co-sharer  who  did  not  oppose. 

Now,  on  reading  the  judgment  of  the 
Lower  Appellate  Court  as  a  whole,  we  are 
of  opinion  that  the  Judge  has  properly  held 
that  the  deeds  of  2nd  January  1855  ^^d 
:oih  October  1840  were  not  conclusive  evi- 
dence. The  passage  on  which  the  special 
appellant's  pleader  chiefly  relies  is  Ih  sub- 
stance this — that  in  equal  shares  for  a  sum  of 
Rupees  2.000  of  which  Rupees  r,ooo  is  the 
half,  cenain  heirs  of  Kanhya  Singh,  being 
six  persons,  each  of  whom  is  mentioned  by 
name,  had  purchased  the  property  referred 
to.  There  is  nothing  specified  precisely 
that  each  had  purchased  i-6th  and  i-6th  only 
or  any  definite  share,  but  merely  certaio 
names  are  given  as  representing  members 
of  the  family  and  as  being  purchasers  of 
the  property  in  equal  shares.  Equal  shares 
may  be  held  by  three  members  as  by  six ; 
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for  arty  one  share  may  be  held  by  three  or 
four  members  of  a  family,  and  another  share 
by  two,  and  a  third  share  by  one  only. 

With  these  deeds  before  them,  the  Lower 
Courts  have  come  to  a  clear  finding  of  fact 
on  the  whole  evidence  that  the  title  and 
possession  ^  of  the  ird  share  which  the 
plaintiff  claims  is  proved.  With  this  find- 
ing of  fact  we  cannot  interfere  in  special 
appeal,  holding,  as  we  do,  that  the  deeds 
are  neither  conclusive,  nor  estoppels,  nor 
erroneously  construed  in  law. 

In  regard  to  the  money-claim,  there  is 
nothing  shown  that  this  money  was  separate 
from  the  general  estate.  The  Lower  Courts 
have  found  upon  the  evidence  that  the 
plaintiff  is  entitled  to  ird  of  the  whole 
estate  including  the  money. 

On  the  third  ground,  it  appears  that  the 
plaintiff  made  certain  co-sharers  who  sup- 
ported the  plaintiff's  claim  defendants  in  the 
case,  but  merely  because  they  being  co- 
sharers  had  a  certain  joint  interest  in  the 
property.  The  question  arises  whether  the 
plaintiff  who  brought  in  this  party,  or  the 
opposing  defendant  is  to  pay  those  defend- 
ants their  costs.  Those  costs  appear  to 
amount  to  Rupees  239  in  the  first  Court, 
and  Rupees  267  in  the  second  Court — the 
vakeel's  fees  being  the  largest  portion  of 
the  amount  in  each  Court. 

A 

We  are  of  opinion  that  when  the  co- 
parceners— so  made  defendants — supported 
the  plaintiffs*  case,  and  were  only  made  par- 
ties in  order  to  enable  the  plaintiff  to  get 
a  complete  decree  for  partition,  it  was 
the  plaintiff,  and  not  the  defendants  who 
opposed  the  partition,  who  ought  to  pay 
the  costs  of  these  defendants  in  the  first 
Court.  But  we  also  think  that  it  would  be 
highly  improper  to  saddle  any  person,  plaint- 
iff or  defendant,  with  such  enormous  costs 
in  respect  of  defendants  who  were  after  all 
little  more  than  formal  parties  to  the  record. 
What  we  think  these  consenting  defendants 
are  entitled  to  in  the  first  Court,  is  a  small 
sum  sufficient  to  cover  their  costs  of  appear- 
ance— and  that  these  should  be  paid  by  the 
plaintiff.  In  the  second  Court,  the  defend- 
ants who  appealed  made  these  consenting 
parties  respondents,  and  they  ought,  in  justice, 
to  pay  the  similar  costs  in  that  Court. 

Bat  this  which  is  the  fair  mode  of  deal- 
ing wiih  the  costs,  is  said  to  be  prohibited 
by  the  rales  relating  to  pleaders'  fees  passed 
Vol.  XIV. 


by  this  Court  on  13th  June  1866.*  But 
upon  the  whole  we  do  not  think  so.  We 
think  the  case  of  defendants  who  have  a 
separate  interest  and  who  consent  to  a  decree 
is  not  provided  for  in  those  rules ;  and  that, 
the  amount  of  costs  to  be  allowed  in  sucb 
a  case  is  in  the  discretion  of  the  Court. 
In  this  case,  the  Courts  below  evidently 
thought  that  they  had  no  discretion  as  to 
the  amount. 

We,  therefore,  direct  that  the  plaintiff 
pay  to  the  consenting  defendants  Rupees  16 
costs  in  the  first  Court ;  and  that  the  defend- 
ants, appellants,  pay  to  the  same  defendants 
Rupees  25  costs  in  the  Lower  Appellate  Court, 
and  Rupees  25  in  this  Court.  This  appeal 
is  in  other  respects  dismissed.  The  appel* 
lants  will  pay  to  the  plaintiff,  respondent, 
the  ordinary  costs  in  this  Court. 


The  2nd  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bar/,,  fudges. 

Confirmation  of  title—Onus  probandi — Docu-^ 
meats— Sections 39  and  128,  Act  VIII.,  1859— > 
Summary  suit — Erideace. 

Case  No.  4  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  joth  September  i86g, 

•         Lekhraj  Roy  (Plaintiff),  Appellant^ 

versus 

Mutty  Madhub  Sen  and  another 
(Defendants),  Respondents, 

Mr,  R,  T.  Allan  and  Baboo  Grish  Chunder 
Ghose  for  Appellant. 

Messrs,  G,  C.  Paul,  J,  T,  Woodroffe,  and 
R,  E.  Twidale,  and  Baboos  Unnoda  Per-^ 
shad  Banerjeey  Khettur  Mohun  Mookerjee 
and  Kishen  Dyal  Roy  for  Respondents, 

Where  a  party  who  asserts  that  he  is  in  possession 
without  adducing  any  evidence  in  support  of  hi3  title, 
sues  for  confirmation  of  title  as  agfainst  a  bond-fide 
purchaser  for  valuable  consideration  without  notice  from 
the  party  in  whose  name  the  property  stood,  who  exer- 
cised acts  of  ownership,  and  gave  himself  out  to  the 
world  as  the  real  proprietor,  plaintiff  cannot  put  the 
defendant  to  proof  of  his   title  till  he  has  proved   his 
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When  a  plaintiff  sues  upon  title-deeds  as  evidence  of  i 
his  claini,  he  is  bound  to  file  them  with  his  plaint,  or  j 
else  have  them  ready  to  produce  at  the  time  oi  the  first  > 
hearing^ ;  otherwise  he  is  bound  to  show  g^ood  cause  for 
■ot  having  done  so. 

^    In  a  suit  to  set  aside  a  summary  award  under  Section 

'246,  Civil  Procedure  Code,  a  Judge  is  bound  to  find 

tacts  upon  the  evidence  tendered  and  taken  in  the  case, 

and  not  upon  any  evidence  taken  in  the  summary  cause. 

Hobhouse^  J, — This  was  a  claim  for  con- 
firmation of  possession   and   determination 
of  title  in  respect  of  certain  villages;  and 
Ibe  plainti£f's  statements  of   his  claim  are 
shortly  these.     He  says  that  the  villages  in 
Question  belonged  to  Rajah  Bee  joy  Gobind; 
that  he,  the  plaintiff,  had  had  these  villages 
mortgaged  to  him  by  the  said  Rajah ;  that 
BUbsequently,  upon  the  mortgaged  bond,  he, 
the  plaintiff,  had  obtained  a  money-decree  ; 
that   in   execution  of  this  decree,   he  had 
attached  and  sold  the  said  villages  as  the 
property  of  the  said  Rajah,  and  had  him- 
self become   the   purchaser  of  the  Rajah's 
rights  and  interests  in  them;  that  the  said 
Rajah  had  been  in  possession  of  the  pro- 
perties in  question  up  to  his  death ;  and  that 
those  properties  still  belonged  to  the  Rajah's 
representatives.    The  plaint  then   went  on 
to  say  that  the  defendant,  one   Mutty  Ma- 
dhub  Sen,  had  obtained  a  mortgage  of  the 
said  property  from  one  Ranee  Benode  Butty, 
one  of  the  widows  of  the  said  Rajah,  and 
had  subsequently   obtained  a  decree   upon 
the  mortgage-bond,  and  having  so  obtained 
a  decree  had  attached  and  sold  the  proper- 
ties in  question,  and  had  purchased  the  rights 
^nd  interests  of  the  said  Benode  Butty  in 
those   properties;  that  the   properties  were 
never,  in  fact,  the  property  of  the  said  Ranee 
Benode  Butty;  that,  consequently,  her  con^ 
veyance  of  them  to  Mutty  Madhub  Sen»  and 
Mutty  Madhub  Sen's  subsequent  purchase 
of  the   Ranee's  rights   and   interests    were 
altogether  infructuous ;   but  that  inasmuch 
as  in  a  certain  execution-proceeding  of  date 
the  isndMay  1869  his,  the  plaintiff's,  objec- 
tions to  attachment  and  sale  and  purchase  of 
the  properties  by  Mutty  Madhub  had  been 
overruled,   so  the  plaintiff  sued  to  have  his 
title  established  and  possession  confirmed  as 
above  stated. 

Mutty  Madhub  Sen  was  originally  the 
sole  defendant  in  the  cause,  but  one  Ranee 
Cbandessurree  appeared  before  the  Judge 
whilst  the  suit  was  pending,  and  she  and 
Mutty  Madhub  Sen  joined  in  a  written  state- 
ment to  the  effect  that  whatever  rights  Mutty 
Madhub  Sen  had  in  the  villages  in  question 
had  been  conveyed  to  her,  Ranee  Chundessur- 
ree,  and  that  so  she  was  entitled  to  be  heard 


as  a  parly  to  the  suit.  Accordingly  the 
Judge  made  her  a  party  to  the  suit,  and 
in  her  presence  gave  judgment  on  the 
30th  September  1869  to  the  effect  that 
the  plaintiff  could  not  maintain  a  suit 
against  Mutty  Madhub  Sen  and  Chun- 
dessurree  deriving  through  him ;  and  that 
so  the  suit  must  be  dismissed.      • 

The  first  objection  taken  to  the  judgment 
of  the  Court  below  may  be  said  to  be  a 
preliminary  objection  with  the  object  of 
obtaining  a  remand  in  order  to  a  trial  of  the 
suit  de  novoy  and  upon  issues  other  than  the 
one  laid  down  arwi  determined  by  the  Court 
below.  Mr.  Allan  for  the  appellant  contends 
that  no  proper  issues  were  laid,  and  no 
evidence  taken  on  behalf  of  his  client ;  and 
that  the  question  to  be  determined  was  sim- 
ply whether  the  property  was  the  property 
of  Rajah  Beejoy  Gobind  Singh  or  whether  it 
was  the  property  of  Ranee  Benode  Butty, 
and  that  he  is  entitled  to  a  remand  in  order 
that  evidence  may  be  taken  and  a  determin- 
ation arrived  at  on  that  question. 

On  the  other  hand,  it  is  contended  by  Mr. 
Woodroffe  and  Mr.  Paul,  learned  Counsels 
for  the  respondents,  that  the  suit  as  laid 
should  at  once  be  dismissed  by  reason  that 
the  plaintiff  having  had  the  opportunity 
has  failed  to  give  in  evidence  of  that  title 
and  possession  which  he  seeks  to  have 
established  and  confiuned. 

If  it  were  necessary  that  we  should  deter- 
mine the  case  upon  this  objection  taken  by 
the  learned  Counsel  for  the  defendant,  we 
think  we  should  be  obliged  to  say  the  plaint- 
iff's suit  must  be  dismissed  on  that  ground. 
We  fmd  that  the  plaintiff  instituted  his  suit 
on  the  4th  September  1869 ;  that,  then,  on 
the  27th  September  the  sole  issue  which 
the  Court  heard  and  determined  in  the  suit 
was  fixed  with  the  consent  of  the  pleaders 
on  both  sides — a  consent  expressed  by  the 
signatures  of  those  pleaders  ;  that  up  to  this 
time  the  plaintiff  had  filed  no  title-deeds 
whatever,  and  that  although  on  the  30ih 
September,  the  day  fixed  for  the  hearing  of 
the  suit,  the  plaintiff  filed  a  petition  pray- 
ing for  lime,  yet  even  that  petition  was  not 
sufficient  to  entitle  the  plaintiff  to  receive 
such  time. 

It  is  to  be  remarked  that  the  plaintiff's 
title-deeds  were  a  mortgage-bond,  alleged 
to  have  been  given  by  the  Rajah  Beejoy 
Gobind  Singh  ;  secondly,  a  decree  alleged  to 
have  been  obtained  against  the   said  Rajah 

to 


f. 


t7o,J 


Civil 


THC   WCKKLY    RIPORTCK. 


Rulings, 


vt 


e 
d 

It 
it 
1- 
at 


nt 
a 
of 
le 
ae 
irt 
js 
ao 
id 

Q- 

it 

y» 

cr 


the  strength  of  the  said  bond ;  and  lasily 
le-certificate  said  to  have  been  given  to 
plaintiff,    conveying    to    him    whatever 
Its  and  interests  the  said   Rajah  had  in 
property  in  dispute.     Now,  the  defendants 
^e  both  of  them  entire  strangers  to  these 
laments,   so-called  title-deeds;  they  de- 
d  every  one  of  them,  and  it  was,  there* 
i,  certaiifly  incumbent  on  the  plaintiff  to 
e  filed   these   deeds  at    some    time    or 
w.    Then   by   Section  39,  Aft   VIII.  of 
9,  when  the  plaintiff  sued   upon   these 
deeds,   they   being    written    documents 
being  evidence   of   his  claim,  he  was 
d  to  produce  the  same  in  Court  when 
plaint  was  presented ;  or   if   any   such 
ument  was  not  produced  in  Court  by  him 
n  the  plaint  was  presented,  then  it  could 
be  received  in  evidence  on  his  behalf 
out   the    sanction   of  the  Court.     Then 
n    Section    i23:    by    this    Section   the 
[ties  are  required  to  bring  with  them,  and 
in  readiness  at  the  first  hearing  of  the 
to  be  produced  when  called  upon  by 
Court,   all  their  documentary   evidence 
very  description  which  may  not  already 
been  filed  in  Court.     And  the  Section 
on  to  say  :^  **  No  documentary  evidence 
any  kirTd,  which  the  parties  or  any  of 
em    may    desire    to    produce    shall   be 
ceived    by  the  Court  at  any   subsequent 
ge  of  the  proceedings,  unless  good  cause 
e  shown  to  its  satisfaction  for  the  non- 
roducti>n   thereof  at  the   first   hearing." 
that,  to  apply  these  Sections,  the  plaintiff 
bound    in  this   case  either  to   file  the 
uments    with   his    plaint,   or  else    have 
m  ready  to  produce  at  the  time  of  the 
8t  hearing,  or  if  he  did  not  do  that,  then 
i  was  bound  to  show  good  cause  for  his 
K   having    done   so.     But    what   was   his 
ition  of  the  30th   September  ?  He   does 
t  produce  any  document,  nor  does  he  al- 
e  to  any ;  but    simply  he  says  that  he 
3  not  had  time  to  prepare  a  list  of  the 
cuments,  an  I  he  prays  that  time  may  be 
ven  for  that  purpose.     He  does  not  say  why 
had  not  time  to  prepare  the  list  of  docu- 
ents  before,    much  less  why  he   did   not 
fore  file  the  documents,  the  list  of  which 
€  wanted  time  to  prepare.     And  it  is  evi- 
cnt  that  certain  of  the  documents  were  of 
a  kind  such  as  would  naturally  have  been 
in  his  custody,  or  at  least  would  have  been 
easily  accessible ;   and   it   is  impossible  to 
say,  for  any  thing  that  is  shown  to  the  con- 
trary, that  between  the   4th   and    the    30th 
September,  the  plaintiff  had  not  time  even 
to  file  a  list  of  documents.    So  that  it  seems 


to  me  that  whereas  the  plaintiff  is  a  claimant 
to  have  his  right  established  to  certain 
villages,  and  whereas  that  right  is  based 
upon  certain  title-deeds,  not  one  of  those 
title-deeds  is  produced  in'  Court,  nor  is 
their  absence  in  any  way  accounted  for  ;  and  * 
when  the  title  in  question  is  disputed  by  the 
defendants,  it  is  quite  clear  that  the  plaintiff 
comes  before  us  in  a  position  in  which  it 
would,  under  any  circumstance,  be  impossible 
to  give  him  a  decree,  unless,  after  good 
reasons  had  been  shown  for  granting  time,  we 
allowed  the  case  to  be  remanded  to  the  Court 
below  for  a  re  hearing. 

But,  as  I  have  said  before,  we  do  not 
desire  to  determine  this  case  upon  the 
preliminary  point,  because  we  think  that  we 
can  decide  it  upon  such  documents  as  are 
already  on  record  in  a  manner  which  is 
conclusive,  and  is  rightly  conclusive,  between 
the  parties.  I  have  said  that  the  cause  of 
action  in  this  suit  was  a  summary  decision 
given  under  the  provisions  of  Section  246, 
Aft  VIII.  of  1859,  between  the  parties  or 
their  representatives  on  the  22nd  May  1869. 
That  decision  is,  in  reality,  the  decision  of 
the  Court  below  in  this  case,  and  that  this 
is  so  is  evident  from  what  the  Judge  says 
in  his  very  concise  judgment  to  be  found  at 
page  8  of  the  printed  paper-book.  He  says : 
**  The  pleader  for  the  prosecution  has 
"  urged  nothing  to  rebut  the  legal  grounds 
**  on  which  the  summary  order  of  this 
"  Court  was  passed  against  his  client."  *  * 
*  *  *'  In  fact,"  he  goes  on  to  say,  "  it  ap- 
"  pears  that  this  suit  has  been  laid  only  to  ob- 
"  tain  an  appellate  ruling  against  the  order 
'Wpassed,  the  same  not  having  been  appealable 
"summarily.  Adhering,  therefore,  to  that 
''  order,  and  to  the  reasons  on  which  it  was 
"  grounded,  I  dismiss,"  the  Judge  says, 
"this  suit,  and  charge  the  defendant's 
costs,"  &c. 

So  that,  in  reality,  the  Judge's  decision  in 
this  case  is  to  be  found  in  the  summary 
order  of  the  22nd  May  1869  in  original  suit 
No.  32  of  1869,  to  be  found  in  the  appendix 
in  the  printed  paper-book. 

Moreover,  Mr.  Allan  for  the  plaintiff  him- 
self states  that  that  summary  order  is  the 
thing  on  which  his  client,  the  plaintiff,  relies 
now,  and  relied  in  the  Court  below,  and  is» 
in  fact,  all  that  there  is  upon  the  record  upon 
which  the  plaintiff's  case  can  stand  or  fall. 
The  facts  found  in  that  order  may  be  said  to 
be  these.  The  villages  in  question  are  found 
to  have  been  purchased  by  Rajah  Beejojr  Go*  « 
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bind  Singh  in  the  name  6f  his  wife  Ranee 
Binode  Butty ;  the  Rajah  is  found  to  have 
been  in  possession  and  enjoyment  of  the  pro- 
perty up  to  his  death,  which  occurred  in  the 
.year  1263,  corresponding  with  the  year  1856 
A.  D.;  the  Ranee  is  found  to  have  been 
in  possession  of  the  property  after  the  Rajah's 
death,  not  as  his  heir,  but  as  guardian  of  his 
minor  son,  heir-at-law.  But  then  further  it 
is  found  that  the  Rajah  purchased  the  pro- 
perty fictitiously  in  tlie  name  of  his  wife  in 
fraud  of  creditors ;  the  Ranee  is  then  found 
to  have  fraudulently  deceived  the  opposite 
party,  the  defendants  in  this  case,  into  the 
belief  that  the  property  was  hers,  and  this 
she  is  found  to  have  done  at  a  time  when 
she  was  in  possession  of  the  property  and 
when  it  stood  benamee  in  her  name.  It  is 
also  found  that  when  she  mortgaged  the  pro- 
perty to  the  defendants,  she  was  the  declared 
and  ostensible  owner  of  the  properties,  enti- 
tled to  them  by  the  deed  which  covered  them ; 
that  the  defendants  dealt  innocently  and  in 
good  faith  with  the  Ranee  and  paid  valuable 
consideration  for  the  mortgage,  and  so  it  is 
found  that  the  mortgage  was  a  good  mort- 
gage creating  a  valid  lien  on  the  property, 
and  that  the  defendant's  title  as  the  purchaser 
in  execution  of  a  decree  founded  upon  that 
mortgage,  was  a  good  title  against  the  plaint- 
iff, standing  simply  in  the  place  an(f  as 
representative  of  Rajah  Beejoy  Gobind 
Singh. 

If  every  one  of  these  facts  could  be  held 
to  be  facts  binding  on  both  parties  to  this 
suit,  and  they  are  certainly  binding  on  the 
plaintiff,  for  he  stands  by  them,  we  should 
still  come  to  the  same  decision  as  that  t6 
which  we  are  now  coming  on  the  contention 
between  them.  But  we  must  here  state  that 
the  learned  Counsel  for  the  defendants  con- 
tend, as  we  think  very  justly  contend,  that 
the  decision  of  the  Subordinate  Judge  of  the 
22nd  May  1869,  which  is  the  sole  document 
upon  which  the  plaintiff  relies,  is  in  reality  no 
evidence  in  the  cause  at  all.  It  is  impossible 
not  to  hold  that  this  is  so.  Because  it  is 
this  very  document  that  the  plaintiff  himself 
seeks  to  set  aside,  and  it  is  the  facts  found 
in  this  document  and  other  facts  which  are 
the  facts  which  it  w^as  the  plaintiff's  duty  to 
establish  in  evidence  before  he  could  use  them 
in  any  way  to  the  disfavor  of  the  defendants ; 
and  to  show  that  this  is  so,  that  is  to  say, 
that  this  judgment  of  the  Subordinate 
Judge  of  the  22nd  May  1869  >s  no  evidence 
against  them,  the  defendants  point  to  the  facts 
that  there  is  no  evidence  on  record  in  sup- 1 


port  of  these  facts,  and  that  in  their  written 
statement  of  the  27th  September  1869  they 
distinctly  denied  and  put  in  issue  certain  of 
the  facts  which  are  found  in  this  decision, 
facts  without  which  and  without  evidence  as 
to  which  it  was  impossible  that  the  plaintiff 
(even  if  with  these  facts  he  could  succeed) 
could  succeed. 

The  judgment  finds  that,  up  to  the  time  of 
his  death,  Rajah  Beejoy  Gobind  was  in 
possession  of  the  properties  in  dispute.  The 
defendant  maintains  in  his  written  statement 
that  the  Ranee  Binode  Butty  was  the  actual 
owner  and  holder  of  the  properties,  and  that 
the  facts  of  possession  have  already  been 
decided  in  the  presence  of  the  plaintiff. 

The  judgment  finds  that,  after  the  Rajah's 
death.  Ranee  Binode  Butty  held  the  proper- 
ties, not  in  her  own  right,  but  as  guardian  of 
a  minor  son  of  the  Rajah.  In  the  written 
statement  defendants  distinctly  aver  that 
Ranee  Binode  Butty  was  the  owner  and  the 
possessor  in  her  own  right  of  the  disputed 
properties.  So  that  it  is  impossible  to  treat 
the  facts  found  in  the  summary  judgment 
of  the  Judge  of  the  22nd  May  1869  as 
any  facts  which  are  to  bind  the  defendants 
in  our  decision  of  this  case.  .The  Judge 
might  have  had  evidence  before  him  suffi- 
cient to  bind  those  facts  in  the  summary 
case,  which  he  decided  under  Section  246  of 
the  Act ;  but  when  he  had  to  find  those  facts 
or  other  facts  upon  the  allegations  this  way 
or  that  way,  for  the  plaintiff  or  the  de- 
fendants respectively  in  this  case,  he  was 
bound  to  do  so  upon  evidence  tendered  and 
taken  in  this  case,  and  not  upon  any  evidence 
taken  in  the  summary  cause,  which  it  was 
the  object  of  this  suit  to  render  null  and 
void. 

It  is,  however,  contended  by  the  learned 
Counsel  for  the  defendant  that,  taking  the 
facts  set  forth  by  the  plaintiff  himself  in 
this  case,  they  are  sufficient  to  show  that 
the  defendants  have  a  good  title,  which 
is  at  once  fatal  to  the  plaintiff's  suit.  Now, 
looking  to  the  statements  made  by  the  plaint- 
iff himself  in  this  suit,  either  made  by 
Mr.  Allan  in  his  pleadings  before  us  or 
made  in  the  written  statement  on  oath  by 
the  plaintiff  himself,  they  are  these  :  The 
plaintiff  says  that  when  this  property  was 
originally  purchased  by  Rajah  Beejoy  Gobind 
Singh,  it  was  purchased  in  the  name  of 
Ranee  Binode  Butty,  and  the  title-deeds  were 
made  to  run  in  her  name.  He  says  that 
after  the  Rajah's  death,  which  he  admits 
was  in  the  year  1856,  the  property  went  to 


1*70.] 


Civil 


THS  WXBKLY  RXPORTXR. 


Rulings. 


99 


the  minor  son  of  the  Rajah — a  son  not  of  his 
wife  Binode   Butty,  but  of   his   wife   Brijo 
Butty ;  and  that  these  two  ladies  were  acting 
as  guardians  of  the  said  son.     It  is  then  said 
that  these  two  ladies,  with  a  view  to  defraud 
the  plaintiif,   and   acting  in  concert  and  in 
coUusion  with  one  another,  declared  posses- 
sion to  be  in  the  name  of  Ranee  Binode 
Butty;  that*  Ranee  Binode  Butty  thereafter 
alleged  the  property  to  be  hers  in  her  own 
right;   that   further,   after  the  death  of  the 
Rajah,  she  held  ostensibly  in  her  own  right 
though  really  as  guardian  of  her  step  son ; 
that  she,   while  she  was  thus  holding  this 
property,    that   is,    in   the  year    1861    it  is 
verbally  admitted,  mortgaged   the  property 
to  the  defendants ;  that  she  did  so  after  con- 
tracting a  personal  debt  from  the  defendants ; 
and  that  the  defendants,  as  is  not  denied 
in  the  argument,  had  no  notice  of  the  fraud 
or  of  the  real  state  of  things.     The  written 
statements,  therefore,  of  the  plaintiff,  coupled 
with    the   verbal    admissions    made    in    the 
course  of  the  argument,  set  forth  these  facts  : 
that  the  title-deeds  of  the  property   ran  in 
the  name  of  Ranee  Binode  Butty ;  that  from 
the  year  1856  she  was  the  person  who  was 
in  actual  possession  of  the  properties,  alleg- 
ing them  td  be  her  own,  and  treating  them 
as  if  they  were  her  own  that  she  was  declar- 
ed proprietor  of  those  properties ;  that  she 
and  another  person  concealed  the  fact  that 
the  properties,  in  reality,  belonged  to  some 
one  else ;  and  that  whilst  this  was  the  state 
of  things  existing,  she  mortgaged  the  pro- 
perty to  the  defendants,  who  were  first  of 
ail    mortgagees  and   afterwards   purchasers 
bond  fide  on   a   valuable  consideration  and 
without    notice.     In    this    state    of    things, 
the    learned    Counsel    for    the   defendants, 
respondents,  point  out  that  by  various  deci- 
sions of  the  Courts  of  this  country  and  of 
the  Courts  at  home,  the  defendants  are,  upon 
the  very  averments  of  the  plaintiff  himself, 
pnrchasers,  whose  title  is  good  against  all 
the  world,  and  specially  against  the  person 
claiming,  as  the  plaintiff  claims,  through  the 
so-called  owner  of  the  property.  Rajah  Bee- 
joy  Gobind  Singh.     The  cases  cited  are  to 
be  found   at  page   293   and    page    569   of 
Marshall's   Reports,   at  page  67,  8  Weekly 
Reporter,  and  English  cases  in  Volume  II. 
of  Tudor's  Leading  Cases,  page  5  of  the 
new  edition. 

The  cases  to  be  found  at  page  67  of  the 
8  Weekly  Reporter,  and  page  569  of 
Marshairs  Reports,  are,  we  think,  directly 
in  point,  and  bear  out  the  contention  of 
the  learned  Counsel  for  the  defendants. 


On  the  other  hand,  Mr.  Allan  for  the 
plaintiff  points  to  a  case  to  be  found  at  page 
338  of  the  9  Weekly  Reporter,  and  page 
92,  3  Weekly  Reporter.  We  are  of  opinion 
that  neither  of  these  cases  is  in  point. 
The  first  has  simply  to  do  with  a  presump-* 
tion  of  law,  which,  even  if  it  arises,  does  not 
govern  the  case,  and  the  second  is  not  even 
so  much  in  point  as  the  first. 

We  are  of  opinion,  therefore,  that  upon 
the  plaintiff's  own  statement  of  his  case,  the 
defendants  are  in  the  position  of  bond-fide 
purchasers  for  valuable  consideration  with^ 
out  notice,  whose  claims  are  good  against  all 
the  world,  and  especially  against  the  plaint- 
iff deriving  through  Rajah  Beejoy  Gobind 
Singh. 

In  this  view  of  the  case,  we  uphold  the 
judgment  of  the  Court  below,  and  dismiss 
this  appeal  with  costs. 

Loch,  y, — In  this  case,  the  plaintiff  comes 
into  Court,  asking  the  Court  to  give  him 
a  decree  declaring  his  title  to  the  property 
in  question.  He  asserts  that  he  is  in  pos- 
session, but  he  has  put  in  no  evidence  of 
title.  If,  therefore,  he  were  able  to  prove 
present  possession,  he  would  not  be  entitled 
to  ask  for  a  confirmation  of  title  in  the 
absence  of  evidence  to  support  that  title 
as4i^ainst  the  defendant,  who  is  a  bond-fide 
purchaser  for  valuable  consideration  without 
notice  from  the  party  in  whose  name  the 
properly  stood  ;  who  exercised  acts  of  owner- 
ship therein,  and  gave  himself  out  to  the 
world  as  the  real  proprietor  of  the  estate. 
Plaintiff  cannot  put  the  defendant  to  proof 
of  his  title  till  he  has  made  out  his  own.  I 
concur  in  the  order  dismissing  this  appeal. 


The  4th  July  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 

Judges. 

Established  usage— Section  20,  Act  X.,  1859— 
Summoning  plaintifif. 

C.ise  No.  738  of  1870  under  Act  X.  of  1859. 

Special  Appeal  firom  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  jrst  Janu- 
ary i8yo,  modi/ving  a  decision  of  the  Depu- 
ty Collector  of  Pubna,  dated  the  26th  Octo- 
ber i86(). 

Chytunno  Chunder  Roy  (Plaintiff), 
Appellant, 

versus 

Kedarnath  Roy  (Defendant),  Respondent, 
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Baboo   Anund  Ckunder  Ghossal  for 

Appellant. 

Baboo  Bhowanee  Chum  Dull  for 
Respondent. 

Section  30,  Act  X.  of  1859,  refers  to  the  established 
usi^e  in  the  pergrunnah,  and  not  to  the  established 
usage  between  the  parties. 

A  Court  is  justified  in  declining^  to  summon  a  plaint- 
ift  when  defendant  has  failed  to  give  any  kind  of  proof. 

Lochf  y, — We  think  the  interpretation 
put  by  the  Judge  on  the  words  shun  ba  shun 
^^  ^'T^y  in  the  pottah  filed  by  thed  efend- 
ant,  is  incorrect.  They  merely  mean  that 
the  amount  of  rent  should  be  paid  every 
year.  But  the  use  of  these  words  do  not 
show  that  the  rent  was  to  be  paid  according 
to  instalments,  if  such  instalments  are  pay- 
able by  established  usage.  In  this  case,  the 
plainti£f  has  given  the  evidence  of  men  in 
the  same  position  as  the  defendant,  and  hold- 
ing tenures  of  a  similar  kind,  to  prove  that 
the  established  usage  in  the  pergunnah  is 
that  rents  should  be  paid  in  certain  months 
of  the  year,  and  the  defendant  has  given  no 
evidence  whatever  to  rebut  that  evidence  on 
the  part  of  the  plaintiff. 

It  has  been  contended  before  us  that  the 
words  established  usage  in  Section  20,  Act 
X.  of  1859,  mean  established  usage  in  each 
particular  case  ;  and  therefore  when  the  do- 
cument in  this  case  did  not  specify  the  in- 
stalments on  which  the  rent  was  to  be  paid, 
what  the  Court  had  to  do  was  to  enquire, 
not  what  was  the  established  usage  in  the 
pergunnah,  but  what  the  established  usage 
Detween  the  parties  had  been.  We  think 
this  is  altogether  an  erroneous  view  of  the  law,* 
and  cannot  be  sustained. 

Another  objection  on  the  part  of  the  re- 
spondent is  that  as  he  relied  on  the  evidence 
of  the  plaintifif,  the  Court  should  have  re- 
manded the  case  to  enable  him  to  have  the 
plaintiff  examined.  The  first  Court  declined 
to  summon  the  plaintiff  ;  and  as  the  defend- 
ant has  altogether  failed  to  give  any  kind 
of  proof,  we  think  that  the  first  Court  was 
quite  justified  in  refusing  to  comply  with 
the  defendant's  request,  as  it  appears  to  us 
on  the  face  of  it  that  such  an  application  was 
merely  intended  to  harass  the  plaintiff  ; 
for  there  is  no  doubt  that  the  defendant 
could  have  found  plenty  of  other  means  to 
prove  his  allegation  without  calling  the 
plaintiff  to  the  Court. 

We  think  that  the  judgment  of  the  Lower 
Appellate  Court  moat  be  reversed,  and  that 


of  the  first  Court  restored  and  affirmed. 
The  plaintiff  will  get  his  costs  of  this  Court 
and  of  the  Lower  Appellate  Court. 


The  4th  July  1870. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanalh 

Mitter,  Judges, 

Act  X.  of  1859— Enhancement  of  rent 

Case  No.  265  of  1870  under  Act  X.  of  1859 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Tipperah,  dated  the 
22nd  November  i86g,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  30th  July  i86g. 

Chunder  Coomar  Banerjee  (Plaintiff), 

Appellant, 

versus 

Azeemooddeen  and  another  (Defendants), 

Respondents. 

Baboo  Kashee  Kant  Sein  for  Appellant. 

Baboo  Okhil  Chunder  Sein  foe  Respondents. 

The  provisions  of  Adl  X.  of  1S59  for  enhancement  of 
rent  are  applicable  only  where  the  occupant  of  the 
land  has  such  a  right  to  be  there  that  the  owner  cannot 
turn  him  out. 

Phear,  J. — This  suit  has  been  brought  in 
complete  misapprehension  of  the  rights  given 
by  Aft  X.  It  is  only  where  the  occupant 
of  the  land  has  such  a  right  to  be  there  that 
the  owner  cannot  turn  him  out,  that  the 
provisions  of  the  Ad  for  enhancement  of 
rent  are  applicable.  If  the  occupant  has  no 
right  to  remain  in  possession  as  against  the 
owner,  then,  if  the  parties  cannot  come  to 
terms  with  regard  to  the  amount  of  rent  to 
be  paid,  the  owner  can  turn  the  occupant 
out  of  possession. 

In  this  case  the  notice  of  enhancement 
which  the  plaintiff  has  served  on  the  defend- 
ants, and  which,  under  Section  13  of  the 
Ad,  is  the  very  basis  of  this  suit,  designates 
the  defendant  as  a  person  who  has  no  right 
to  possession  ;  one  with  whom  no  settlement 
had  been  made  ;  and  so,  of  course,  a  person 
who  could  be  turned  out  if  he  did  not 
choose  to  pay  the  rent  which  the  owner 
asked. 

It  is  quite  clear  that  the  suit  could  not 
rest  on  a  foundation  of  this  kind,  and  the 
suit  has  been  rightly  dismissed  by  the  Lower 
Courts,  and  the  appeal  must  also  be  dis- 
missed with  costs. 
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The  4th  July  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges, 

Denmtter  land — Mortgage. 

Case  No.  274  of  1869. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Chittagong^ 
dated  the  i6th  September  /S6g. 

Romonee  Debia  and  another  (Plaintiffs), 

Appellants, 

versus 

Baluck  Doss  Mohunt  (Defendant), 
Respondent, 

Sir*  W,  A.  Montrtou  and  Baboos  Sreenath 
DasSy  Romesh  Chunder  Mit/er,  and  Rajen- 
dronath  Bose  for  Appellants. 

Baboos  Onookool  Chunder  Moofierjee  and 
Qlihil  Chunder  Sein  for  Respondent. 

A  mort|faig«  of  d«wutter  property  by  a  Sebait  is  ul- 
tra vires, 

Phear,  J, — After  the  best  consideration 
which  we  can  give  to  this  case,  we  are  un- 
able to  resist  the  conclusion  that  the  pro- 
perty which  is  the  subject  of  suit  is  in 
truth  dewutter  properly  dedicated  to  the  idol. 
It  is  even  proved,  we  may  say,  to  be  so  from 
the  evidence  on  which  the  plaintiff  himself 
relies. 

This  being  the  case,  whatever  remedies 
the  plaintiff  may  have  against  the  Sebait 
for  fraud  or  misrepresentation,  we  think 
that  he  cannot  claim  the  land  itself  under 
the  mortgage-deed  of  the  defendant  which 
was  altogether  ultra  vires. 

We  are,  therefore,  of  opinion  that  the 
decision  of  the  Lower  Court  upon  this  point 
was  right,  but  we  think  that  the  defendant 
is  bound  to  pay  the  plaintiff  the  costs  which 
he  has  incurred  both  in  this  Court  and  in 
the  Coort  bek>w. 

The  plaintiff's  suit  is  dismissed,  but  the 
defendant  mast  pay  the  plaintiff's  costs  in 
both  Courts. 


The  4th  July  1870. 
Present  : 

The    Hon'ble     G.    Loch    and    E.   Jackson, 

Judges. 

Attachment— Section  237,  Act  VII L,  1859. 

Case  No.  6  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye% 
dated  the  2nd  October  i86g, 

Luchmeeput  Singh  Doogur  (Plaintiff), 

Appellant, 

versus 

Mr.  P.  A.  Humphrey,  Magistrate  and  Col- 
lector of  Pubna,  and  the  Collector  of  Raj- 
shahye  on  behalf  of  Government  (Defend- 
ants), Respondents, 

Mr,  R,  7'.  Allan  and  Baboo  Sreenath  Doss 
and  Rash  Beharee  Ghose  for  Appellant. 

Mr,  J:  S,  Rochfort  and   Baboo    Onookool 
Chunder  Mookerjee  for  Respondents. 

**  Where  an  attachment  of  money  in  the  hands  of  a 
Deputy  Collector  was  made  by  a  Civil  Court,  without 
any  such  direction  as  is  enjoined  by  Section  237,  Civil 
Procedure  Code,  that  the  money  should  be  held  subject 
to  the  further  order  of  the  Court,  it  was  held  that  the 
attachment  ceased  to  be  binding  when  once  the  suit 
was  dismissed. 

Loch,  J, — This  suit  is  brought  against  the 
Deputy  Collector,  Mr.  Humphrey,  and  the 
Government  for  the  purpose  of  recovering 
from  them  a  sum  of  money  which  had  been 
attached  by  an  order  of  the  Civil  Court, 
and  which  Mr.  Humphrey  had  paid  away 
without  the  permission  of  that  Court. 

It  appears  that  on  the  33rd  April  1866, 
the    plaintiff    Luchmeeput    Singh    Doogur 
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brought  a  suit  against  one  Mymunissa  Bibee 
and  others,  and  at  the  same  time  applied 
to  the  Court  of  the  Subordinate  Judge  of 
,  Rajshahye  to  attach  certain  moneys  then  in 
the  treasury  of  the  Collector  of  Rajshahye ; 
that  the  attachment  was  made  as  prescribed 
by  Section  287  of  the  Civil  Procedure  Code ; 
that  on  the  7th  May,  Mr.  Humphrey,  the 
Deputy  Collector  in  charge,  reported  to  the 
Civil  Court  that  he  had  attached  a  sum 
of  6,000  and  odd  rupees ;  that  on  the 
J  2th  December  1866  the  plaintiff's  suit 
was  dismissed ;  and  on  the  ist  February 
1867,  on  the  application  of  the  defendants, 
Mr.  Humphrey,  considering  that  the  attach- 
ment was  no  longer  existing,  paid  over  the 
money  to  Mymunissa  Bibee  and  Moonsad 
Bibee.  Subsequently,'  the  plaintiff  having 
appealed  to  the  High  Court  obtained  a  de- 
cree, bearing  date  the  21st  September  1867, 
which  declared  that  he  was  to  receive  a 
sum  of  14,000  rupees  from  the  defendants 
whose  money  had  been  attached  ;  and  on  the 
20th  March  1868,  the  Subordinate  Judge 
called  for  that  money,  and  he  was  told  by 
Mr.  Humphrey  that  he  was  unable  to  pro- 
duce the  money,  it  having  been  already 
paid  away  by  him  to  the  defendant,  he 
having  considered  that  the  attachment  had 
ceased,  the  Lower  Court  having  dismissed 
the  suit. 

It  is  urged  before  us  in  appeal  that  the 
attachment  made  by  the  Civil  Court  did 
not  come  to  an  end  with  the  disposal  of  the 
suit  by  the  first  Court;  secondly,  that  the 
Civil  Court  alone  had  jurisdiction  to  deal 
with  the  subject-matter  of  this  attachment; 
and  that  as  Mr.  Humphrey,  the  Deputy 
Collector,  had,  on  his  own  responsibility, 
taken  upon  himself  to  pay  away  the  money, 
and  thereby  exhibited  gross  carelessness  in 
80  doing,  he.  was  personally  responsible  to 
the  plaintiff. 


Looking  at  the  proceeding  of  the  Civil 
Court,  dated  the  27th  April  1866,  we  find 
the  order  to  this  effect:  "That  a  copy  of 
"this  roobokaree  be  sent  to  the  Collector 
"  of  Rajshahye  with  a  request  that  he  would, 
"  by  attaching  the  said  money.  Rupees  14,000, 
"inform  this  Court  of  the  fact."  Section 
237  requires  that  when  an  attachment  of  mo- 
ney in  the  hands  of  any  officer  of  Govern- 
ment is  made  by  a  Court,  it  should  be  made 
with  a  request  to  the  oflScer  that  the  money 
should  be  held  subject  to  the  further  order 
of  the  Court  by  which  the  notice  may  have 
been  issued.  Now,  there  is  no  such  direction 
as  this  in  the  proceeding  of  the  Civil  Court 
of  the  23  rd  April  1866,  so  that  even  ad- 
mitting that  the  attachment  was  a  legal 
attachment,  and  a  binding  attachment 
so  long  as  the  suit  before  the  Subordinate 
Judge  was  pending,  it  appears  to  me  that 
it  ceased  to  be  a  binding  attachment  when 
once  the  suit  before  that  officer  had  been  dis- 
missed ;  and  that  when  the  defendant  in  that 
case  presented  a  petition  to  Mr.  Humphrey 
with  a  copy  of  the  judgment  of  the  Court 
dismissing  the  suit,  Mr.  Humphrey  did  not 
act  illegally,  nor  did  he  show  gross  negli- 
gence by  ordering  the  payment  of  the  money 
to  the  defendant,  though  he  perhaps  mig^ht 
have  shown  a  better  discretion  bad  he 
applied  to  the  Court  which  ordered  the 
attachment. 

In  this  view  of  the  case,  Mr.  Humphrey 
cannot  be  made  liable  for  this  money,  and 
the  plaintiff's  suit  must  be  dismissed  with 
costs.  Each  of  the  defendants  will  have 
a  separate  set  of  costs. 

Jackson,  J. — I  entirely  concur  in  this 
judgment.  I  do  not  see  how  Mr.  Humphrey 
is  in  any  way  liable  for  this  money  for 
ordering  it  to  be  paid  over  to  the  defendant, 
when  the  suit  was  dismissed,  and  the  attach- 
ment had  virtually  ceased. 
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The  5lh  July  1870. 

•  Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Right  of  privacy. 

Case  No.  177  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna^  dated 
the  joth  September  iSdg,  reversing  a  de- 
cision of  the  Moonsiff  of  Behar^  dated 
the  20th  January  i86g, 

Mahomed  Abdoor  Ruhim  and  others 
(Defendants),  Appellants, 

versus 

Birjoo  Sahoo  and  others  (Plaintiffs), 
Respondents, 

Air,  Piffard  and  Baboo  Boodh  Sein  Singh 

for  Appellants. 

Moonshee  Mahomed  Yusufiox 
Respondents. 

The  right  of  ||^rivacy  is  not  an  inherent  ri^ht  of 
property,  nor  Ckn  it  exist  independently  of  prescription 
or  ^rant  or  express  local  usage. 

Markby y  J, — In  this  case,  the  plaintiffs 
and  defendants  were  owners  of  two  houses 
8ep«mued  by  a  narrow  lane,  but  wheiher 
piiblic  or  private  does  not  appear.  The  de- 
fendant's house  consisted  originally  of  one 
storey,  and  he  bnilt  a  second  storey  with  three 
windows  looking  towards  plaintiff's  house 
into  the  lane.  The  defendants  also  built  a 
verandah,  one  end  of  which  looked  in  the 
same  direction.  The  object  of  the  plaintiffs 
in  bringing  the  suit  was  to  compel  the  de- 
fendants to  close  these  windows,  to  pull 
down  the  verandah,  and  also  to  close  two 
doors  in  the  lower-storey. 

The  Moonsiff  held  that  the  suit  could  not 
be  maintained  ;  that  the  mere  fact  that  the 
females  of  the  plaintiff's  house  could  be  seen 
from  the  defendant's  house,  did  not  give  the 
plaintiffs  a  right  of  suit ;  and  that,  if  the 
plaintiffs  were  annoyed  thereby,  they  had 
the  remedy  in  their  own  hands  by  raising 
their  walls  or  erecting  a  screen. 

The  Subordinate  Judge  thought  otherwise. 
He  considered  that  "if  the  privacy  of  any 
"  house  occupied  by  purdah-nisheen  women 
''  were  intruded  on  by  the  erection  of  another 
**  boose,  the  party  thus  injured  could  cer- 
^'tainly  lay  claim  to  its  demolition." 

Vol.  XIV. 


The  only  question  brought  before  us  on 
this  special  appeal  is  whether  or  no  the  suit 
can  be  maintained. 

The  appellants,  arguing  against  the  main- 
tenance of  the  suit,  rely  on  a  decision  ci< 
Steer  and  L.  S.  Jackson,  JJ.,  of  the  i8tb 
June  1862.  In  that  case  the  Moonsiff  held 
the  suit  would  lie,  but  the  Judge  of  Patna 
held  that  it  would  not.  The  Sudder  Court 
upheld  the  decision  of  the  Judge,  saying: 
*'  We  are  not  aware  that  where  two  owners  of 
'^  houses  live  contiguous  but  separated  by  an 
**  intervening  space,  the  custom  of  the  coun- 
''  try  requires  that  neither  party  shall  make 
"any  improvement  on  his  property,  if  such 
"improvement  has  the  effect  of  depriving 
"the  other  of  a  certain  degree  of  privacy. 
"  We  should  rather  say  that  where  the  one 
"  opens  a  window  which  overlooks  the  other, 
"it  is  the  custom  of  the  country  that  the 
"  other  raises  a  screen  or  adopts  some  other 
"contrivance  to  counteract  the  effect  of  the 
"opening  made  in  his  neighbour's  house," 

The  appellants  also  rely  on  a  decision  of 
Phear  and  Hobhouse,  J  J.,  dated  2nd  Sep- 
tember 1868.  There  both  the  Lower  Courts 
in  Patna  held  that  the  suit  could  not  be 
maintained.  The  Principal  Sudder  Ameen 
said :  "  It  appears  that  the  plaintiff  conv- 
"  plains  of  be-purda-zee,  that  is,  his  femalesi 
"  are  seen  from  the  windows  in  question. 
"  If  that  be  the  case,  the  remedy  is  in  his 
"  own  hands.  He  can  build  a  wall  or  put 
"  up  screens  of  mat  or  any  other  materials 
"  in  order  to  prevent  the  inmates  of  the 
"  house  being  seen  by  men  from  the  windows^ 
j'  It  is  evident,  therefore,  that  by  the  acts  of 
"  the  defendant,  the  plaintiff's  right  to  the 
"  enjoyment  of  light  and  air  has  not  been 
"  invaded,  nor  has  the  defendant  done  any 
"  act  by  which  an  actionable  wrong  has  been 
"  created." 

This  Court  said  :  "  We  think  that  there 
"  is  no  legal  right  shown  in  this  case  of  the 
"  infringement  of  which  the  plaintiff  is  en* 
"  titled  to  complain." 

The  appellants  also  refer  to  two  cases  in 
the  Bombay  Court  (5  Bombay,  page  42,  and 
6  Bombay,  page  143),  in  which  the  suit  was 
maintained  but  on  the  express  ground  of  a 
local  usage  in  Guzerat. 

The  respondents,  on  the  other  hand,  rely 
on  a  case  reported  in  5  Weekly  Reporter, 
page  208,  where  the  Court  (Bayley  and 
Sumbhoonath  Pundii,  JJ.,)  say:  "We 
"further  notice  that  the  plaintiff  is  said  t9 
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have  built  an  upper- storey  to  his  house 
overlooking  the  inner  apartments  of  the 
defendants.  Defendants  on  this  built  the 
wall,  which,  it  is  said,  deprived  plaintiff 
of  light  and  air.  Even  if  it  were  shown 
that  light  and  air  had  long  been  enjoyed 
by  the  plaintiff  and  have  now  been  cut  off 
by  defendant's  wall,  still  as  plaintiffs  had 
no  right  to  build  an  upper-storey,  with 
reference  to  the  circumstances  of  domestic 
life  in  India,  so  as  to  intrude  on  the  pri- 
vacy of  the  females  of  the  defendant's 
family,  the  plaintiff  would  have  no  relief 
in  this  respect  as  he  was  the  first  and 
greater  wrong-doer." 
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They  also  rely  on  a  decision  of  Kemp  and 
Seton-Karr,  JJ.,  of  the  loth  August  1865, 
which  is  in  these  words  :  "  We  see  no  rea- 
"son  whatever  to  interfere  in  this  case. 
"  Both  the  Judges  of  the  Lower  Courts  have 
**  visited  the  spot,  and  have  satisfied  them- 
*' selves  that  the  opening  of  the  windows 
"  complained  of  is  a  violation  of  the  privacy 

to  which  the  plaintiff  has  a  right.     There 

is  nothing  contrary  to  law  in  this  finding; 

and  it  is  certainly  in  conformity  to  the 
"  usage  of  the  country." 

There  is  also  said  to  be  a  decision  in  the 
Agra  High  Court  Reports  of  1 867  that  the 
suit  can  be  maintained,  but  the  pleaders  have 
not  been  able  to  show  us  the  case  in  the 
reports. 

In  a  case  reported  in  3  Madras  Reports, 
page  146,  the  Madras  High  Court  held  that 
there  was  no  **  right  of  privacy,"  but  the  ques- 
tion, for  reasons  which  do  not  appear  upor^ 
the  face  of  the  judgment  was  discussed  with 
reference  to  European  and  not  with  refer- 
ence to  Hindoo  or  Mahomedan  Law. 

It  is  remarkable  that  in  the  cases  in  which 
the  right  is  upheld,  nothing  is  said  of  gain- 
ing by  prescription  a  right  to  prevent  your 
neighbour  from  building  his  house  so  as  to 
overlook  your  premises ;  but  the  "  right  of 
privacy  "  is  spoken  of  as  if  it  were  an  inher- 
ent right  of  property,  and  the  invasion  of 
privacy  is  spoken  of  as  something  like  a 
trespass.  And  in  the  present  case,  the 
Subordinate  Judge  considers  that  intrusion 
on  the  privacy  of  female  apartments  is  an 
**  injury  "  which  the  law  will  prevent. 

It  seems  to  me  impossible  to  support  this 
view.    That   privacy  is  of  the   utmost   im- 
portance I  can  well  understand;  and  that 
*  the  law  should  lay  down  rules  to  prevent 


that  privacy  being  wantonly  and  unnecessa- 
rily invaded  would  be  also  intelligibly.  But 
to  hold  that  privacy  is  a  n'gh/,  and  the 
invasion  of  it  an  injury  would  lead,  as  it 
appears  to  me,  to  the  most  alarming  con- 
sequences to  the  owners  of  house-property 
in  towns.  By  erecting  female  apartments, 
a  man  would  prevent  his  neighbojirs  building 
as  they  wished  on  property  situate  at  a  very 
great  distance,  and  the  erection  of  such 
apartments  by  two  or  three  different  persons 
might  render  all  the  surrounding  land  useless 
for  habitation.  But  though  this  is  the 
ground  of  the  Subordinate  Judge's  decision, 
it  is  not  necessary  to  go  so  far  in  order  to 
maintain  this  suit.  For  instance,  a  right 
exists  by  express  enactment  in  France  that 
a  window  should  not  be  opened  within  a  dis- 
tance of  6  feet  from  a  neighbour's  property 
— such  a  right  might  exist  by  usage  in  this 
country.  But  it  does  not  appear  that  it  is 
so;  that  there  is  anything  analogous  to  it. 
The  only  right  which  I  find  anywhere  set  up 
here  is  this  supposed  "right  of  privacy," 
and  that  is  a  right  which,  in  my  opinion, 
cannot  exist  at  any  rate  independently 
of  prescription  or  grant  or  express  local 
usage. 


With  regard  to  the  case  reported  in  5 
Weekly  Reporter,  I  wish  to  guard  myself 
carefully  from  saying  that  I  should  dissent 
from  the  proposition  there  laid  down.  I  think 
that  the  opening  of  new  windows  affecting  a 
neighbour's  privacy  may  very  possibly  give 
him  a  right,  according  to  the  usage  of  the 
country,  of  protecting  his  privacy  by  any 
erection  which  he  chooses  to  put  upon  his 
own  land ;  and  that  the  person  who  has 
opened  these  new  windows  cannot  complain 
that  such  erection  interferes  with  his  light 
and  air.  That  is  a  very  different  question 
from  the  present,  and  does  not  arise  here. 


I  agree  with  the  Moonsiff  that  it  is  much 
more  reasonable  that  the  plaintiffs  should 
protect  themselves,  than  that  they  should 
prevent  the  defendants  improving  their  house. 
I  think  he  was  right  in  holding  that  the 
suit  could  not  be  maintained,  and  in  dis- 
missing the  suit,  1  think  the  decision  of 
the  Subordinate  Judge  ought  to  be  reversed 
and  the  suit  dismissed,  the  plaintiffs  paying 
one  set  of  costs  in  all  the  Courts. 


Baylfjf,  y, — I  concur. 


1870.] 


Civil 


THR  WEEKLY    REPORTER. 


Rulings* 


105, 


The  6th  July  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Costs— Joint  liability— Contribution. 

€ase  No.  881  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Dinagepore,  dated  the 
iiih  Fel>ruarv  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  2Sth  August  i86g. 

Shaikh  Ahmudooilah  (Defendant), 
Appellanty 

versus 

Meah  Khan  and  others  (Plaintiffs), 
Respondents, 

Mr.  R.  E.  Twidale  for  Appellant, 

No  one  for  Respondents. 

Notwithstanding  an  order  of  the  Privy  Council  that 
a  alJtein  sum  should  be  paid  to  a  ]>dg™«nt.cred,tor 
ou?  of  money  deposited  by  the  judgment^ebtor  m 
?heir  treasury,  th/  former  took  out  execution  against 
Sc  prS^rty  ot  the  latter,  who  having  deceased  in  the 
meaSthSe  was  represented  by  plaintiffs  and  defendants. 
Certain  property  belonging  to  the  deceased  having  been 
S^h^^i^  aXrtised  for  sale,  plaintiffs  paid  the  costs 
doe  under  the  Privy  Council  decree,  and  now  sue  for 
contribution. 

Held  that  defendants  were  liable  for  the  sum  paid 
tn  excess  «>f  plaintiffs'  share. 


were  liable  jointly  with  the  plaintiffs  to  pay 
the  costs. 

Both  the  Lower  Courts    have  found  in 
favor  of  the  plaintiffs.      In  special  appeal 
it  is  urged   that  this  was  a  voluntary  pay-  ^ 
ment  on  the  part  of  the  plaintiff.     We  can- 
not look  at  it  in  that  light.    No  doubt  the 
proper  course  for   Radha  Benode  was    to 
have  applied  through  his  agent  to  have  his 
costs  paid  to  him  from  the  treasury  of  the 
Privy  Council ;  but  because  he  did  not  do  so, 
that  was   no  fault  of  the  plaintiffs  in  this 
case.     Radha  Benode  by  attaching  and  ad- 
vertising their  property  to  recover  the  costs 
by  its  sale,  put  that  property   in   jeopardy, 
and  they  came  forward  and  paid  the  debt 
for  which  they  and  the  defendants  in  this 
suit  were  jointly  liable.     It  is  clear,  there- 
fore,  that   the   Lower  Courts    are   right  in 
finding  that  the  defendants  are  liable  to  the 
plaintiff  for  the  sum  paid  by  them  in  ex- 
cess of  their  share. 

We  dismiss  this  appeal,  but  without  costs, 
as  the  respondents  did  not  appear. 

The  6th  July  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Review— Right  of  re-hearing. 

Case  No.  42  of  1870. 


l^^f^^    7 —It    appears   that    under    the 

Privy  Council  order,  /218-8-4  ^^^^^^^^^^ 
paid   as   costs    to  the    respondent    Radha 
Benode   Misser  out  of   /*300   which    had 
been    deposited    by   order    of    the    Frivy 
Council  in  their  treasury,  and  the  balance 
of   /Si-ii-S  was  to  be  refunded  to  the  ap- 
pellant  Araeena    Bibee.      Radha    Benode 
Misser,   instead   of    applying     through   his 
aeent  to  the  Privy  Council  to  obtain  this 
ironey  out  of  the  sum  deposited  in  the  trea- 
sury  of  the  Privy  Council,  took  out  execu- 
tion against  the  property  of  Ameena  Bibee 
(who  had   deceased  in  the  meantime,  and 
was  represented  by  the  plaintiffs  and  defen- 
dants in  this   case),   and   certain   property 
belonging  to  her  was  attached  and  adver- 
tised  for  sale,  on  which  the  plaintiffs  came 
forward,  and  paid  the  amount  of  costs  due 
to   Radha  Benode  Misser  under  the  Privy 
Council   decree  ;  and  they  now  brmsj^  the 
present  suit  for    contribution    against  the 
ciher  representatives  of  An^eena  Bib^e,  who 


Application  for  Review  of  judgment  passed 
by   the   Hon'ble  Justices   H.    V,   Bayley 

.  and  W.  Markby  on  the  loth  February 
1870,  in  Regular  Appeal  No,  108  of 
1869* 

Rajendro  Protab  Sahee  (Plaintiff),  Petitioner, 

versus 

Bhowabul  Singh  (one  of  the  Defendants), 
Opposite  Party. 

Messrs.  G.  C.  Paul  and  R.  T.  Allan  for 

Petitioner. 

Mr,  J.  T.  Woodroffe  for  Opposite  Party. 

Under  Sections  378,  379.  and  38o,  Act  VIIL  0^859. 
before  an  applicant  for  review  is  entitled  to  r^pcn 
a?e  ^er  he^  must  show  some  good  and  sufficient 
reason  why  he  should  be  re-heard. 

A  rehearing  cannot  be  allowed  upon  the  P^sj^ili^ 
of  an  alteration  of  opin  on  on  new  points  being  put 
and  nef  argumente  u'rged  by  a  pleaciS  not  present  at 
the  first  hearing^ 
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Markbyy  J, — The  question  raised  for  our 
decision  on  this  application  is  one  on  which 
1  believe  nearly  all  the  Judges  of  the  Court 
have  expressed  their  opinion.  It  is  whether 
an  unsuccessful  party  can  come  up  in  review, 
'  and  claim  as  of  right  to  be  heard  to  argue 
that  the  conclusions  arrived  at  by  the  Court 
at  the  hearing  are  erroneous  ?  I  consider  it 
to  be  a  settled  rule  of  practice  in  this  Court 
that  no  such  right  can  be  claimed. 

We  heard  the  case  to  which  this  applica- 
tion relates  argued  at  very  considerable 
length,  and  we  took  time  to  consider  our 
judgment.  The  result  was  that  the  plaint- 
iff's suit  was  dismissed.  The  plaintiff  now 
claims,  as  a  matter  of  rights  to  be  heard  to 
argue  that  the  grounds  of  our  decision  were 
wrong. 

It  was  contended  on  behalf  of  the  plaint- 
iff that  this  was  contemplated  by  the  Act 
VIII.  of  1859.  The  contrary  appears  to  me 
to  be  the  case.  The  Sections  which  relate 
to  proceedings  in  review  provide,  first,  by 
Section  376  for  the  application  for  a  review; 
secondly,  by  Section  378  for  a  notice  to  the  op- 
posite party  ^nd  a  hearing  in  order  to  discuss 
whether  the  application  for  a  review  ought 
to  be  granted  ;  and,  thirdly,  under  Section  380 
for  a  re-hearing  if  the  review  is  granted. 

Now,  it  is  clear  that  the  proceedings  under 
Section  376  and  Section  378  and  under 
Section  380  are  perfectly  distinct ;  the  first 
is  in  order  to  consider  whether  the  case 
should  or  should  not  be  re-heard ;  the  second 
is  the  re-hearing. 

But  the  right  which  the  plaintiff  now  claimg 
would  wholly  expunge  the  first  of  these  pro- 
ceedings. What  the  plaintiff's  Counsel  really 
now  claims  is  at  once  to  have  the  case  re- 
'heard.  He  wishes  at  once  to  produce  his 
arguments  to  show  that  our  decision  was 
wrong.  He  has  not  stated  in  his  application 
or  suggested  a  single  reason  of  any  sort  or 
description  why  the  hearing  which  has  already 
taken  place  was  not  full  and  complete  and 
final,  but  simply  states  the  several  grounds  on 
which  he  wishes  to  contest  our  decision.  In 
my  opinion,  to  permit  this  would  be  to  give 
an  unsuccessful  party  the  privilege  of  a  re- 
Itearing  without  the  preliminary  requirement 
being  satisfied,  namely,  that  he  should  show 
some  good  and  sufficient  reason  why  he 
should  be  re-heard. 

This  view  of  the  law,  which  seems  lo  me 
to  follow  from  the  plain  language  of  the 
Act,  has  possibly  been  lost  sight  of,  from 


the  three  stages  of  the  proceedings  above- 
mentioned  very  often  taking  place  at  one 
sitting  of  the  Court.  We  have  found  it 
more  convenient  when  an  application  for 
review  is  filed,  that  notice  should  at  once  be 
given  to  the  vakeel  of  the  opposite  party 
under  Section  378  so  as  to  bring  both  par- 
ties before  the  Court  when  the  review  is 
first  applied  for.  And  when  both  parties 
are  before  the  Court,  if  the  Court  thinks 
that  the  application  for  review  should  be 
granted,  it  is  very  often  found  convenient 
at  once  to  re-hear  the  case.  But  it  was 
never  intended  thereby  to  make  the  re-hear- 
ing of  a  case  a  matter  of  right. 

I  think  the  plaintiff,  before  he  can  be 
heard  to  argue  that  our  decision  was  wrong, 
must  satisfy  us  that  there  is  some  good  and 
sufficient  cause  why  we  should  grant  him 
that  privilege.  Until  he  has  done  so,  I 
think  we  are  bound  to  treat  our  former  judg- 
ment as  final. 

Bay  ley,  J^.-r-I  think  the  pJea  of  plaintifiE 
untenable,  and  that  this  application  for 
review  should  not  be  granted.  The  provi* 
sions  of  the  law  as  to  the  application  for 
review  is  one  distinct  matter.  To  re-hear 
after  the  success  of  that  application  is  an- 
other matter. 

But  the  plaintiff's  Counsel  argues  that 
he  is  entitled  to  a  re- hearing  of  his  case  on 
any  good  and  sufficient  ground,  even  if  such 
ground  were  never  urged  in  any  Court  be- 
low or  even  here — that  is,  the  Court  is  asked 
to  say  it  is  in  error  in  its  adjudication  when 
it  never  had  before  it  in  the  first  instance 
the  new  points  on  which  it  is  asked  suboe- 
quently  to  adjudicate. 

I  adhere  then  to  the  almost  concurrent 
decisions  of  this  Court,  which  construe  the 
Sections  376  to  378  not  to  allow  of  a  re- 
hearing upon  the  possibility  of  an  alteration 
of  opinion  upon  new  points  being  put  and 
new  arguments  urged,  after  the  decision 
by  another  pleader  not  present  at  the  first 
hearing. 
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The  8th  July  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt^,  Chief 
yusiiee,  and  the  Hon'ble  Sir  Charles 
HobhouBe,  Bari,,  Judge, 

Ivtemrarce  *pottah— Hereditary  tenures— Sec- 
tion 2»  Regulation  XIV.  of  z8 12— Construction. 

Case  No.  3027  of  1869  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  Cuttackf  dated  the  20th  Septem- 
ber i86g,  reversing  a  decision  of  the  De- 
puty Collector  of  Tajpore^  dated  the  20th 
Julv  i86g. 

Kuroonakur  Mahotee  (one  of  the 
(Defendants),  Appellant^ 

versus 

Neeladhro  Chowdhry  (Plaintiff), 
Respondent, 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Tarugknatk  Sein  for  Respondent. 

The  use  of  the  word  "istemraree"  in  describing  a 
pottah  shows  an  intention  that  the  lease  shall  be  perpe- 
tual, and  implies  its  hereditary  character. 

The  proper  construction  of  Sections,  Regulation  XIV. 
of  1S12,  is  that  the  lease  therein  referred  to  is  to  be  null 
and  void  as  agaiiMt  ^le  CoYerament,  irat  not  against 
the  lessor. 

Couch,  C,  y, — In  this  case  in  the  pottah 
itself  the  parties  to  it  describe  it  as  an  is- 
temraree  pottah,  and  its  terms  are  "  in 
future  you  shall  cultivate  the  lands  and 
a  mokurruree  rent  of  Rupees  8  every  year 
you  shall  pay  ;"  followed  by  a  provision  for 
a  remission  in  case  of  drought  or  flood.  If 
the  intention  of  the  parties  that  the  pottah 
should  be  perpetual  ts  not  sufficiently  shown 
by  the  use  of  the  word  "  istemraree,"  the 
pottah  may  be  explained  by  what  has  been 
done  under  it;  and  the  fact  that  the  land 
has  been  allowed  to  descend  from  defen- 
dant's grandfather  to  his  father,  and  from 
him  to  the  defendant,  shows  that  it  was  in- 
tended to  be  hereditary  although  it  contains 
no  words  to  that  effect,  and  the  Judge  was 
wrong  in  laying  any  stress  upon  that  omis- 
sion. The  principle  that  the  absence  of 
words  importing  the  hereditary  character 
of  the  tenure  may  be  supplied  by  evidence 
of  long  and  uilinterrupted  enjoyment,  and 
di  the  descent  of  the  tenure  from  father  to 
son   was  laid  down    by  the  iPrivy  Council 


in  Gopal  Lall  Tagore  versus  Teluck  Chun- 
der*  (io  Moore's  Indian  Appeals,  191),  and 
in  Rajah  Sutto  Shurrun  Ghossal  versus  Mo- 
hesh  Chunder  Mitter  (11  Weekly  Reporter, 
Privy  Council,  10).  In  both  those  cases, 
the  enjoyment  had  been  much  longer  than 
in  the  present ;  but  the  word  "  istemraree  " 
had  not  been  used  as  it  is  here.  That  word 
shows  an  intention  that  the  lease  should  be 
perpetual,  and  if  it  were  so  the  hereditary 
character  would  follow  from  it.  In  Mus- 
samut  Luckhee  Kooer  versus  Roy  Hurree 
Krishna  Singhf  (3  Bengal  Law  Reports, 
A.  C,  226,)  it  was  held  that  the  words 
"  mokurruree  istemraree  ''  in  a  pottah  must 
be  taken  in  themselves  to  convey  an  here- 
ditary right  in  perpetuity. 

The  objection  that  the  rent  is  not  fixed, 
because  there  is  a  provision  for  a  remission 
is  of  no  weight  ;  nor  can  the  plaintiff,  because 
there  has  been  a  new  settlement,  say  that 
he  is  not  bound  by  the  pottah.  The  new  set- 
tlement has  been  made  with  him  as  repre- 
senting the*  holder  under  the  former  settle- 
ment, and  he  cannot  take  the  benefit  of  that 
representation  without  taking  the  burden 
also.  He  must,  like  any  other  heir,  be 
bound  by  the  acts  of  the  ancestor  from 
whom  he  derives  the  estate. 

But  it  was  also  objected  that  this  pottah 
was  rendered  null  and  void  by  Regulation 
XIV.  of  i8i2,  Section  3,  and  upon  this 
point  we  took  time  to  consider  our  judg- 
ment. By  that  Regulation,  it  is  provided 
(Section    2)    that    **  no   zemindar  or  other 

*  proprietor  of  land  in  the  ceded  and  con- 
'quered  provinces  shall  grant  leases  or  fix 
'  the   rent  of  any   land-tenure  for  a  term 

*  exceeding  ten  years  ;  or  if  the  term  of  his 
'  own  engagement  with  Government  be  less 
*than    ten    years,   extending   beyond   such 

*  less  term  ;  "  (Section  3)  *'  Any  evasion  of 
'this  prohibition,  by  entering  into  separate 
'  engagements  or  leases  to  take  effect  succes- 
'  sively,  or  by  dating  an  engagement  or  lease 
*on  a  day  other  than  that  on  which  it  was 

*  actually  executed,  or  by  any  other  device, 
'shall  be  considered  as  an  infringement  of 
'  it ;  and  every  lease  or  engagement  fixing 
'  the  rent,  which  has  been  or  shall  be  con- 
'  eluded  or  granted  in  opposition  to  this 
'  prohibition,  is  declared  to  be  null  and 
'  void." 

Now,  it  is  a  rule  that  the  preamble  of  a 
statute  may  be   resorted   to   in  restraint   of 


*  3  W.  R.,  Privy  Council,  p.  i . 
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the  generality  of  the  enacting  clause  when 
it  would  be  inconvenient  if  not  restrained. 
The  allowing  the  grantor  of  a  pottah  at  any 
time,  no  matter  how  long  after  it  was 
granted,  to  avail  himself  of  this  Regula- 
tion to  nullify  his  deliberate  act  is,  we 
think,  an  inconvenience  which  justifies  our 
resorting  to  the  preamble  of  the  Regulation. 
That  says:  "  Whereas  it  is  enacted  by 
"Section  2,  Regulation  V.,  1812,  that  pro- 
"  prietors  of  lands  shall  be  competent  to 
"  grant  leases  for  any  period  which  they  may 
"  deem  most  convenient  to  themselves  and 
"  tenants,  and  most  conducive  to  the  improve- 
**  ment  of  their  estates  ;  and  whereas  Resu- 
"  lations  IX.  and  X.,  1812,  contain  rules 
"  under  which  the  settlement  which  had  been 
"  made  in  perpetuity  in  the  ceded  and  con- 
*'  quered  provinces,  with  the  reserve  of  the 
"  approval  of  the  Hon'ble  the  Court  of 
"  Directors,  is  subject  to  considerable  raodi- 
"  fications  and  restrictions ;  and  whereas 
"  these  rules  consequently  create  a  necessity 
**  for  limiting  the  power  granted  by  Section 
"  2,  Regulation  V.,  18 12,  as  above  noticed, 
"  the  following  rules  have  been  enacted  to 
"  be  immediately  in  force  in  the  ceded  and 
"  conquered  provinces,  including  the  terri- 
"  tory  ceded  by  His  Highness  the  Peishwa 
"  in  Bundlecund,  the  district  of  Cuttack,  and 
'•the  pergunnahs  formerly  dependent  on  that 
"  district,  but  now  annexed  to  the  zillah  of 
**  Midnapore." 

The  reason  for  making  the  Regulation  is 
the  necessity  created  by  the  rules  in  Regula- 
tions IX.  and  X.  of  1812;  and  the  term  of 
ten  years  is  fixed  upon  as  the  settlement 
then  in  force  was  for  ten  years.  When  th« 
period  of  the  settlement  had  been  extended, 
we  find  Regulation  XIV.  of  1812  modified 
accordingly  by  Act  XVI.  of  1842.  The  pro- 
per construction  of  the  Regulation  seems  to 
be  that  the  lease  was  to  be  null  and  void  as 
against  the  Government,  but  not  as  against 
the  lessor.  The  decision  of  the  Privy  Coun- 
cil in  Ranee  Surno  Moyee  versus  Maharajah 
Suttesh  Chunder  Roy*  (10  Moore's  Indian 
Appeals,  123)  was  upon  this  principle,  and 
the  case  of  the  Statute  of  ist  Eliz.  C.  XIX., 
Section  3,  referred  to  in  the  judgment,  is 
closely  applicable  to  the  case  now  before  us. 
The  words  of  that  Statute  are  *'  shall  be 
"  utterly  void  and  of  none  effect  to  all  intents,, 
"constructions,  and  purposes  whatsoever;" 
and  it  was  held  that  the  lease  or  grant  is  not 
void  or  voidable  by  the  bishop  himself  who 
made  it,  but  remains  good  against  him  during 

*  3  W,  R.,  Privy  Couocil,  p.  13. 


such  time  as  he  continues  bishop,  and  the 
reason  given  is  because  such  leases  or  grants 
were  good  at  the  common  law,  "and  the 
"Statutes  were  made  only  for  the  benefit 
"of  the  successors  that  they  should  not  be 
"  bound  by  those  a6ts  of  their  predecessors 
"  which  might  turn  to  their  prejudice  and 
"disadvantage;  but  not  to  give, the  bishop 
"  himself  power  to  avoid  or  derogate  from 
"  his  own  acts,  which  would  be  against  all 
"  rules  both  of  law  and  equity,  and  therefore 
"was  not  within  the  meaning  of  the  said 
"Statute;  for  then  he  would  be  empower- 
"ed  by  Aft  of  Parliament  to  do  wrong  to 
"  other  persons,  which  it  cannot  be  presum- 
"  ed  the  Parliament  intended  to  allow"  (Bac. 
Ab.,  Leases  and  Terms  for  years,  H). 

We  are  of  opinion  that  the  Judge  was 
wrong  in  reversing  the  decision  of  the  De- 
puty Collector  who  had  held  the  pottah  to 
be  valid,  and  that  the  Judge's  decision  must 
be  reversed,  and  the  respondent  must  pay  the 
costs  of  this  appeal  and  of  the  appeal  in  the 
Lower  Appellate  Court. 


The  8th  July  1870. 

Present : 

The  Hon'ble   H.   V.   Bayley  and   Dwarka- 
nath  Mitter,  Judges. 

Mai  and  lakberajlands— Possession— Title — Evi- 
dence. 

Case  No.  482  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  i6tk 
December  iSSg^  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis^ 
irict,  dated  the  26th  Februarv   1868, 

Radha  Gobind  Dass  (one  of  the  Defendants), 

Appellant, 

versus 

Prokash  Chunder  Dass  and  others  (Plaint- 
iffs), Respondents, 

Mr,    R.     T,   Allan    and    Baboo    Onookool 
Chunder  Mookerjee  for  Appellant. 

Baboos    Ashootosh     Dhur     and     Rajendro* 
nath  Bose  for  Respondents. 

In  mil  cases  of  title  the  question  of  possession  is  de- 
pendent on  the  question  of  title ;  whereas,  in  lakheraj 
cases,  the  title  may  fail,  and  yet  if  possession  as  lakh^ 
rajdars,  that  is  to  say,  possession  without  oayin^ 
rent,  is  proved,  it  may  be  sufficient  to  g^ive  a  laicherft) 
title. 
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Possession  as  lakherajdars  for  a  long  series  of  years 
may  be  proved  by  oral  evidence,  notwithstanding  the 
failure  of  documentary  proof. 

Bay  ley  J  J, — I  think  the  judgment  of  the 

Lower  Appellate  Court  in  this  case  must  be 

reversed,   and   the   case   remanded  to  that 

Court  for  re-trial. 

• 
It  is  not  necessary  to  go  behind  the  order 

of    remand  which    is   contained    in   these 

terms:     "We    remand    the    case    to    the 

Lower  Appellate  Court  in  order  that  the 

Judge  may  find  upon  the  evidence  on  the 

**  record  whether  or  not  the  lands   in    dis- 

•'pute  are  part  of   any  lakheraj  khanaharee 

"  lands  of  the  plaintiff.     Of  course  we  need 

"  hardly  say   that  if  the  Judge   finds  as  a 

''  matter  of  fact  that  the  plaintiff  is  not  in 

"possession  of  the  lands   in   question,   he 

*'  must  at  once  dismiss  the  suit." 

The  Judge,  upon  this  order  of  remand 
records  his  finding  in  these  terms :  "  I 
'*  come  10  the  conclusion  that  plaintiff  fails 
*'  to  prove  that  the  land  is  part  of  any 
lakheraj  khanabaree  of  plaintiff.  I  need 
not  go  through  each  document.  The 
chitta  and^sQoruthal  of  1845  are  rebutted 
"by  the  Commissioner's  roobokaree  unin- 
"  telligible,  and  the  plaintiff's  Counsel  could 
"not  explain  it.  The  Regulation  VIL  de- 
**cision  is  of  very  little  use  in  proving  the 
"point  at  issue,  and  had  concern  with  only 
"one  kooUea  of  land  in  other  documents — 
"incidental  mention  of  lakheraj  land  is 
"  insufficient.  As  to  the  second  point,  I  hold 
**it  proved  by  the  evidence  of  plaintiff's 
"witnesses  and  Roop  Ram,  Gour  Mohun, 
"and  Domai  for  defendants,  that  plaintiff 
is  in  possession  as  alleged  by  him. 
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"As  plaintiff  sues  for  confirmation  of  his 
title  and  of  his  possession  and  only  proves 
the  latter,  he  is  only  entitled  to  a  declara- 
tory order  as  to  possession ;  his  suit  as 
regards  title  must  be  and  is  hereby  dis- 
missed with  costs,  &c.,  and  his  suit  as 
regards  possession  is  decreed,  but  I  de- 
cline to  award  costs  on  this  part  to  plaint- 
iff. Plaintiff  will  pay  ail  his  own  costs 
and  all  defendant's." 


The  defendant  comes  up  in  special  appeal 
against  so  much  of  the  Lower  Appellate 
Court's  decision  as  decrees  possession  to 
the  plaintiff,  and  contends  that  when  the 
suit  is  for  confirmation  of  possession,  and 
the  title  is  not  proved,  the  title  failing  the 
right  to  possession  also  fails;  and  the  case 


of  Gunga  Pershad  Kubiraj,  special  appeal 
1277  of  1868,  decided  on  the  20th  Novem- 
ber 1868,*  is  cited  as  strongly  proving  this 
proposition. 

On  the  other  hand  the  plaintiff  files  a  cross-  * 
appeal,   stating  that    the    Lower    Appellate 
Court  has  erred  in  law  in  adjudicating  his 
title  independently  of  possession,  and  that  the 
questions  are  not  two  but  one. 

I  think  that  the  case  cited  by  the  special 
appellants  is  distinguishable  as  are  all  mdl 
cases  of  title  from  lakheraj  cases  of  title  ; 
because  in  mdl  cases  the  question  of  pos- 
session is  dependent  on  the  question  of  title ; 
whereas  in  lakheraj  cases  the  title  may  fail, 
and  yet  if  possession  as  lakheraj,  that  is  to 
say,  possession  without  paying  any  rent,  is 
proved,  that  possession  may  be  sufficient  to 
give  a  lakheraj  title.  In  this  case,  however, 
it  is  quite  clear  that  the  Judge  has  separated, 
whereas  he  ought  to  have  united,  the  adju- 
dication of  the  two  points. 

I  would  remand  the  case  to  consider,  even 
if  the  documents  referred  to  by  the  Judge 
are  insufficient  to  prove  lakheraj  by  grant, 
whether  the  evidence  of  the  witnesses  which 
he  finds  proves  the  plaintiff's  possession  is 
of  such  a  character  as  would  entitle  the 
plaintiff  to  a  declaration  of  his  lakheraj 
title ;    that    is,  whether    it  proves    that    the 

*  The  20th  November  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief  Justice, 
and  the  Hon'ble  Dwarkanath  Mitter,  judge. 

Case  No.  1277  of  1868. 

Special  Appeiil  from  a  decision  passed  by  the  Addit 
tional  Principal  Sudder  Ameen  of  Dacca,  dated  the 
31st  January  J868,  reversing  a  decision  of  the  Moon* 
siff  of  Naraingunge,  dated  the  19th  June  1867, 

Ram  Coomar  Shome(one  of  the  Defendants),  Appellant, 

versus 

GungaPershad  Sein  and  others(  Plaintiffs),/?^5^<>n^?n/^. 

Mr,  7,  S.  Rochfort  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee,  Chunder  Ma- 
dhub  Ghose,  and  Motee  Lall Mookerjee  for  Respondents. 

Peacock,  C.  7, — The  Judge  says  that  the  plaintiffs 
have  not  been  able  to  prove  their  title  to  the  disputed 
land,  but  that  they  have  proved  their  possession  of  the 
land  for  a  period  of  19  years.  That  will  not  justify  us 
in  declaring  that  the  plaintiffs  have  the  particular  title 
set  up  in  their  plaint  and  in  confirming  them  in 
possession. 

The  decision  of  the  Jud^e  is  reversed  and  the  decision 
of  the  first  Court  dismissing  the  suit  of  the  plaintiffs 
upheld,  with  costs  of  this  appeal  and  of  the  Lower 
Appellate  Court. 
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plafnliff  held  the  lakheraj  khanabaree  lands 
without  paying  any  rent  for  such  a  length 
of  time  as  would  justify  the  Court  to  declare 
him   entitled   to   retain   possession  on   that 
•ground.     It   is   true   that  the   plaint   is   for 
declaration  of  tide  and  confirmation  of  pos- 
session, but  I  understand  all  that  the  plaintiff 
says  is  this.     He  says :  "  I  sue  for  declaration 
of  a  title  to  these  lands,  and  to  retain  pos- 
session of  them  on  the  ground  that  I  have 
a  title  to  them,  by  reason  of  my  having  held 
them   as  lakheraj   without   the    payment   of 
any  rent,  and  by  that  means  being  entitled 
to  hold  them  as  such  lakheraj/' 

I  would  remand  the  case  to  be  re-tried 
with  reference  to  the  above  remarks. 

Mittery  J. — I  am  of  the  same  opinion. 
I  do  not  think  that  it  was  ever  intended  by 
the  order  of  remand  passed  by  this  Court, 
that  the  plaintiffs  in  this  case  should  be  com- 
pelled to  prove  such  a  lakheraj  title  against 
the  defendant,  as  would  have  enabled  them 
to  resist  a  claim  for  resumption  by  the  ze- 
mindar under  the  provisions  of  Section  30, 
Regulation    II.   of   1819.     If   the   plaintiffs 
can  show  that  they  have  been  in  possession 
c^  the  lands  in  question  as  lakheraj  from 
generation  to  generation  ;  and  if  it  is  further 
shown  that  the  lands  which  the  defendant 
purchased  in  execution  of  a  decree  against 
them  are  distinct  from  those  that  are  now  in 
dispute,  they  would  be  clearly  entitled   to 
obtain  the  declaration  which  they  have  asked 
for  against  the  defendant.     The  Judge  seems 
to  have  excluded  the  oral  evidence  produced 
by  the  plaintiffs  in  trying  the  first  question 
which  he  had  to  try,  viz,^  the  question  dL 
title;  but  if  that  oral  evidence  is  believed, 
as  it  was  believed  by  the  Court  of  first  in- 
stance, and  if  the  effect  of  that  oral  evidence 
be  to  prove  that  the  plaintiffs  have  been  in 
possession  of  the  disputed  lands  as  lakheraj- 
dars  for  a  long  series  of  years,  it  would  be 
quite  sujQ&cient  to  enable  them  to  maintain 
this    action,   notwithstanding  the  failure  of 
documentary  proof  on  their  side. 


tion  of  those  lands ;  and  in  that  suit  it  was 
declared  that  the  plaintiffs  in  this  case,  who 
were  defendants  in  that  case,  were  holding 
those  lands  as  rent-free,  and  the  zewindar's 
claim  was  dismissed.  This  would  be  strong 
evidence  in  this  case  to  show  that  the  plaint- 
iffs have  been  holding  the  lands  in  suit  as 
lakherajdars. 

I  would  wish  to  add  that,  whether  the 
plaintiffs  were  holding  the  lands  in  question 
as  mdl  or  lakheraj,  the  issue  still  remains  as 
to  whether  those  lands  were  included  in  the 
sale  upon  which  the  title  of  the  defendant 
IS  based.  If  they  were  included  in  that  sale, 
It  IS  perfectly  immaterial  whether  they  were 
mai  or  lakheraj,  and  the  plaintiffs  would 
not  be  entitled  to  maintain  this  action  against 
the  defendant. 


Much  stress  has  been  laid  on  the  resump- 
tion-proceedings of  the  Commissioner  of 
1840;  but  there  is  nothing  whatever  to 
show  that  the  order  passed  by  the  Commis- 
sioner for  the  resumption  of  the  lands  in 
question  has  ever  been  acted  upon.  On  the 
contrary,  there  is  evidence  on  the  record 
to  show  that  the  zemindar,  within  whose 
zemindary  the  lands  in  dispute  are  geogra- 
phically situated,  brought  a  suit,  under  Re- 
gulation VIL  of  1799,  in  respect  of  a  por- 


In   conclusion,   I   have  only  to  gay  that 
cases  of  this  kind  can  never  be  satisfactorily 
disposed   of,  without  taking  into  consider- 
ation  all  the  evidences,  oral  and  documentary, 
produced  by  the  parties.     If  a  party  suing 
for  declaration  of  title  or  for  recovery   of 
possession,  is  in  every  case  tp  be  restricted 
to  the  production  of  documentary  evidence 
directly  bearing  on  the  question  of  title,  all 
that  I  can  say  is  that  in  99  cases  out  of   100 
no  one  in  this  country  would  ever  be  able  to 
prove  his  case.     That  possession  is  evidence 
of  title  has  been  held  over  and  over  again  ; 
and  if  that  possession  has  been  held  undis- 
turbed for  a  long  period  of  time,  it  would   be" 
the  strongest  evidence  of  title  which  a  paxty 
can  produce. 

For  these  reasons,  we  remand  the  case  to 
the  Lower  Appellate  Court  for  the  decision 
of  these  two  questions,  namely,  /j/— -whether 
the  plaintiffs  have  been  holding  the  lands 
in  dispute  as  lakheraj,  that  is  to  say,  without 
paying  rent  to  the  zemindar  for  such  a  length 
of  time   as   would  constitute  a   valid     title 

under  the  rulings  of  this  Court ;  and  2n(ily 

whether  those  lands  were  included  in  the 
sale  upon  which  the  title  of  the  defendant  is 
based. 

The  costs  of  this  appeal  will  abide    th^ 
result. 
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The  8ih  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Slit  bj  pnrchuer^Benamee  aale-^Sectioa  a60) 
Code  of  CiTil  Procedure. 

Case  No.  86  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  22nd  September  /S6g,  modify* 
ing  a  decision  of  the  Moonsiff  of  Amdo- 
hara,  dated  the  2gth  May  i86g, 

Tara  Soonduree  Debee  (one  of  the 
Defendants),  Appellant, 

versus 

Oojnl  Monee  Dossee  (Plaintiff),  Respondent, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

No  one  for  Respondent. 

in  a  9uit  for  possession  of  a  tank  on  the  allegation 
tiiat  plaintiff  purchased  it  in  execution  of  a  decree 
against  one  S.  D.,  tind  that,  after  heini^  put  in  posses- 
suHh  the  was  subsequently  ousted ;  defendant's  plea 
bein|r  possession  after  prior  purchase  at  an  execution* 
sale  under  a  decree  against  the  same  S.  D.,  the  Lower 
CoiHt  found  that  the  defendant's  purchase  was  a  fictt- 
tions  transaction,  beingr>  in  reality,  for  the  beneBt  of 
S.  D'l  who  was  in  actual  possession  and  enjoyment  of 
the  property  at  the  time  of  the  plaintiff's  purchase. 

Hci.D  that  the  case  did  not  come  under  the  purview 
of  Section  360,  Act  VI 1 1.  of  iii59. 

Lochj  J, — Tks  plaintiff  in  this  case  sues 
to  recover  possession  of  a  tank  on  the  aU 
legation  that  she  purchased  this  tank  in 
esecuikm  of  a  decree  against  Shib  Dyal 
Bhuttacharjee ;  that  she  was  put  in  posses- 
sion ;  and  that  she  has  been  subsequently 
ousted  by  the  said  Shib  Dyal  and  other  per- 
sons. 

One  of  the  defendants,  Tara  Soonduree 
Debee,  alleges  that,  previous  to  the  purchase 
by  the  plaintiff,  her  husband,  in  execution  of 
a  decree  against  Sbib  Dyal,  purchased  the 
same  property ;  that  she  was  in  possession, 
and  Shib  Dyal  had  no  right  whatever 
to  the  property;  and  that,  therefore,  the 
plaintiff's  claim  should  be  rejected. 

Oo  the  part  of  the  plaintiff,  it  was  urged 
further  that  this  purchase  by  Tara  Soon- 
dnree's  husband  was  a  mere  sham;  that,  in 
factf  Sbib  Dyal  purchased  the  property  in 
the  name  of  Taia  Soonduree' s  husband,  and 
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was  himself  in  possession  at  the  time  when 
the  property  was  put  up  for  sale  and  par- 
chased  by  her. 

The  Lower  Appellate  Court  found  the 
facts  to  be  that  the  defendant  Shib  Dyal 
was  in  actual  possession  of  the  tank  in  quds* 
tion  when  it  was  sold  in  execution  of  the 
decree  and  purchased  by  the  plaintiff,  and 
that  the  purchase  in  the  name  of  Tara  Soon- 
duree's  hnsnand  was  merely  a  fictitious 
transaction,  for  the  benefit  of  and  in  reality 
for  Shib  Dyal  who  was  the  judgment- 
debior. 

It  is  urged  in  special  appeal  that,  under 
the  provisions  of  Section  360,  Act  VIII.  of 
1859,  this  being  a  suit  to  oust  the  certified 
purchaser  at  an  auction  sale  on  the  ground 
that  the  purchase  was  made  on  behalf  of 
another  person  and  not  the  certified  purchaser, 
the  suit  cannot  lie.  We  think  that  this 
case  does  not  come  under  the  purview  of 
that  Section.  It  is  clear  from  what  has 
been  found  by  the  Lower  Court  that,  even 
supposing  that  Tara  Soonduree's  hueband 
had  purchased  the  property,  yet  he  had 
given  up  his  possession  to  the  real  owner; 
and,  as  found  on  the  evidence,  at  the  time 
of  the  plaintiff^s  purchase  the  said  Shib 
Dyal  was  in  actual  possession  and  enjoy- 
ment of  the  property,  and  the  rights  and 
interests  of  Shib  Dyal  were  sold  in  execution 
of  the  decree  under  which  the  plaintiff 
purchased. 

The  Full  Bench  decision  reported  at  page 
16,  XI.  Weekly  Reporter,  Full  Bench  RaKngs, 
has  been  quoted  to  us  as  a  precedent  in  this 
case.  The  ruling  laid  down  in  that  case 
was  that,  where  a  certified  purchaser  claimed 
to  recover  possession  from  a  party  in  posses- 
sion, the  party  in  possession  could  not  plead 
that  the  certified  purchase  was  merely  a 
fictitious  purchase  for  him.  But  the  deci- 
sion went  on  to  sav  that,  *'  if  a  benameedar 
should  acknowledge  the  purchase  to  have 
been  made  benamee,  and  waive  the  right 
conferred  upon  him  by  Sections  259  and 
260,  and  give  up  possession  to  the  real 
purchaser  as  the  rightful  owner,  such  act 
would  probably  amount  to  a  transfer  of  the 
title,  as  well  as  of  the  possession  to  the 
real  purchaser."  Now,  what  is  ruled  in 
that  case  is  not  applicable  in  this  case. 

It  is  also  said  that  the  Judge  in  the  Lower 

Appellate  Court  has  made  out  a  new  case 

for  the  appellant.     We  think  this  allegation 

is  not  correct ;  for   the   question  that  was 

i  tried    by   the  Lower  Appellate   Court  was 
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one  that  rose  on  the  pleadings  of  the  parlies, 
and  was,  in  fact,  the  question  which  had  to 
be  tried. 

The  appeal  is  dismissed,  but  without 
costs,  as  no  one  appeared  for  the  respond- 
ent. 


The  8th  July  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Bzecution — Limitation— Onus    probandi — Bona 

fides. 

Case  No.  141  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judicial  Commissioner 
of  Chota  Nagpore,  dated  the  ist  Febru" 
ary  t8^o,  affirming  an  order  of  the  Offi- 
ciating Deputy  Commissioner  of  Maun- 
dhoom,  dated  the  2yth  September  1862. 

Raj  Coomar  Baboo  and  others  (Judgment- 
debiors),  Appellants^ 

versus 

Judoo  Bungshee  (Decree-holder), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

The  mere  payment  of  tullubanah  by  a  decree-holdw 
is  not  sufficient  evidence  of  a  bond-fide  intention  on  his 
part  to  execute  his  decree. 

Kempt  J, — The  judgment-debtors  are  the 
special  appellants  in  this  case.  It  appears 
that  the  decree  was  passed  on  ihe  30th  Sep- 
tember 1862.  The  present  application  to  exe- 
cute is  dated  the  25th  of  March  1868.  Ii  ap- 
pears, however,  that  on  the  20th  September 
1866  the  case  was  struck  off.  The  question, 
therefore,  is  whether  any  proceedings  were 
taken  within  a  period  of  three  years  prior 
to  the  last  application  in  March  1868.  The 
first  Court  held  that  a  bond-fide  application 
is  sufficient  to  keep  alive  a  decree,  and 
further  that  there  was  nothing  to  show  that 
the  decree-holcRr's  proceedings  were  other- 
wise than  bond  fide.  He  found  that  the  de- 
cree was  not  barred,  and  ordered  execution 
to  proceed.  On  appeal  by  the  judgment- 
debtors,  the  Judicial  Commissioner  of  Chota 


Nagpore  observes  that,  as  it  is  quite  clear 
that  the  decree-holder  caused  a  notice,  as 
required  by  Section  216  of  Act  VIII.  of 
1859,  ^o  ^^  issued  by  paying  tullubanah, 
he  had  done  all  that  was  necessary  to  show 
that  he  had  a  bond-fide  intention  of  execut- 
ing  his  decree;  the  appeal  was,   therefore, 

dismissed  with  costs. 

• 

The  judgment- debtors  appeal  specially. 
We  think  that,  looking  to  the  decision  of 
the  Full  Bench  published  in  Volume  VI.  of 
the  Weekly  Reporter,  page  loi,  and  to  the 
instances  laid  down  in  that  decision,  that  the 
decision  of  the  Judicial  Commissioner  is  not 
sufficient  in  law.  The  judgment-debtors  had 
distinctly  stated  in  the  grounds  of  appeal  that 
no  service  of  notice  had  been  made  upon  them 
— and  upon  this  point  there  has  been  no  en- 
quiry whatever.  If  this  is  the  case,  it  would 
be  a  matter  of  evidence  a-j  to  whether  the 
application  of  the  decree-holder  was  bond-fide 
or  not.  The  Full  Bench,  in  their  decision 
quoted  above,  observe  that,  if  a  party,  who 
makes  an  application  to  the  Court  for  exe- 
cution, should  neglect  to  lodge  the  necessary 
tullubanah,  his  neglect  would  be  evidence 
from  which  the  Court,  on  a  subsequent  appli- 
cation for  execution,  would  haye  to  decide 
whether  the  former  application  was  a  bond- 
fide  one  or  merely  colourable  for  the  purpose 
of  keeping  the  decree  alive.  This  is  only  one 
instance  given.  Another  instance  may  be 
given,  namely,  that,  when  a  parly  makes 
an  application  to  the  Court  for  execution, 
and  lodges  the  necessary  tullubanah,  but 
neglects  to  serve  the  notice,  such  neg- 
lect would  be  evidence  from  which  the 
Court,  upon  a  subsequent  application  for 
execution,  would  have  to  decide  whether 
the  former  application  was  a  bond-fide  one, 
or,  as  observed  bv  the  Full  Bench,  "  merely 
colourable  for  the  purpose  of  keeping  the 
decree  alive."  Again,  the  Full  Bench  lar 
down  that  in  all  cases  the  Courts  must  de- 
cide whether  the  former  application  which 
is  relied  on  was  bond  fide  or  not.  The 
judicial  Commissioner  appears  to  us  to 
have  decide«i  this  case  simply  upon  the  faci 
that  the  tullubanah  was  paid,  without  de- 
cidinij  whether  the  application,  looking  to 
all  the  circumstances  of  the  case  and  to  the 
objection  of  the  judgment-debtors  as  to  the 
non- service  of  notice,  was  a  bond-fide  one 
or  not.  The  case  must,  therefore,  go  back 
for  a  fresh  decision  on  this  point. 

Jackson^  J. — 1  quite  concur  with  Mr. 
Justice  Kemp.  I  think  that  neither  the 
decision  of  the  first  Court  nor  that  of  the 
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Appellate  Court  are  right  in  law.     The  ques- 
tion was  whether  a  certain  decree  was  bar- 
red  execution  on  the  ground  of  limitation 
or  not.     The  judgment-debtors  urged  that 
it  was  barred  by  limitation,  and  it  was  for 
the  decree-holder  to  show  that  he  had  ap- 
plied   within  the   time  allowed   by  the  law 
of   limitaiiop.     It    has    been   held    by   this 
Court  that  he  must  show  that,  within  three 
years  next  before  his  application  for  execu- 
tion, he  had  taken  bond- fide  proceedings  to 
enforce  his  decree  or  to  keep  it  in  force. 
The  first  Court  here  held,  that  as  the  judg- 
ment-debtor had  not  been  able  to  show  that 
the  application  on  the  former  occasion  was 
not  in  good  faith,  therefore  it  must  be  held 
to  be  in  good  faiih.     That  is,  in  short,  what 
the  decision  of  the  first  Court  amounts  to. 
The  decision  of  the  Appellate  Court  is  that 
as  the  decree-holder  paid  lullubanah  for  the 
service  of  a  summons  on  the  former  appli- 
cation,  therefore  it   must   be   held  that  his 
application  to  serve  such  summons  was  bonch- 
fidCf  and  that  it  was  not  necessary  to  ascer- 
tain whether  the  summons  was  served  or  not. 
It  seems  to  me  that  the  mere  fact  that  the 
decree-holder  paid  a  certain  amount  of  money 
into   Court  in  .order  to  serve  a   summons, 
is  not  sufficient  evidence  that  he  was  bond- 
fide   attempting  to  execute  his  decree ;  for, 
if  so,  it  might  be  said  that  the  mere  making 
of  an   application   would   be  sufficient,    for 
then    also   there    would    be   a    payment   of 
money  in  purchasing  the  stamps  upon  which 
the  application  is  made.     It  seems  to  me  that 
nnder  the  decisions  of  this  Court,  the  ques- 
tion is  not  as  to  what  formal  proceeding  the 
party  took,  but  whether  he  can  show  that, 
on  the  former  occasion,  he  was  really  taking 
steps  to  enforce  the  judgment,  and  whether 
these   steps   were   bond-fide    steps   to   carry 
out  his  decree,  or  whether  they  were  merely 
nondinal  without  any  intention  of  carrying  out 
his  decree.     Of  course,  a  person  may  make 
an  application,  and  may  afterwards  show  that 
certain  circumstances  happened  which  ren- 
dered it  unnecessary  for  him  to  proceed  fur- 
ther   to    serve     his    ju  Igment-debtor    with 
notice  ;or  even  after  paying  tullubanah  he  may 
show  that  certain   circumstances  happened 
which  furnished  good  reasons  for  not  actually 
serving  the  notice,  and  even  after  serving  the 
notice  he  may  show  ihat  he  had  some  good 
and  sufficient  reasons  for  not  carrying  the 
execution  further  ;  but  it  seems  10  me  that  his 
proceedings  are  not  shown  to  be  bond-fiJe 
proceedings  to  carry  out  his  decree,  unless  he 
shows  some  good  reason  why  they  were  not 
carried  on  to  the  point  of  executipn. 


it  is  altogether  wrong  in  law,  as  was  ar- 
gued for  the  respondent  in  this  case,  to  say 
that  it  was  the  business  of  the  judgment- 
debtor  to  show  that  the  proceedings  were 
i  not  in  good  faith.  It  is  for  the  decree- 
'  hoMer  to  show  that  he  is  within  the  law  of 
limitation,  and  to  do  so  he  must  show  that 
his  proceedings  were  in  good  faith  to  carry 
out  his  decree. 

Neither  of  the  Lower  Courts  have  gone 
upon  this  view  of  the  law  ;  and  I,  therefore, 
concur  with  Mr.  Justice  Kemp  in  remand- 
ing the  case  for  further  trial. 


The  nth  July  1870, 

Present : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhouse,  Bari.,  Judges. 

Minor's  education— Collector's  powers— Turis* 
diction  —  Section  12,  Act  XL.  of  1858. 

Case  No.  92  of  1870. 

Miscellaneous  Appeal  /rom  an  order  passed 
by  the  Judge  of  Kajshahye,  dated  the 
i8th  February  i8yo. 

Ramendro  Bhuttacharjee  and  another 
(Petitioners),  Appellants, 

versus 

The  Collector  of  Rajshahye  (Opposite  Party). 

Respondent. 

B  a  bo  OS    Unnoda  Per  shad  Banerjee  and  Is- 
sur  Chunder  Chuckerbutty  for  Appellants. 

Baboos    Onookool    Chunder    Mookerjee    and 
Juggadanund  Mookerjee  for  Respondent. 

A  Collector  appointed  s^uardian  under  Section  12,  Act 
XL.  of  185S,  has  power  to  make  arrangements  for  a 
minor's  education,  and  is  not  so  far  amenable  to  the 
jurisdiction  of  the  Civil  Courts. 

Glover,  J . — We  cannot,  I  think,  interfere 
with  the  Judge's  order  in  this  case. 

It  appears  that  the  Collector  applied  under 
Section  4,  Act  XL.  of  1858,  forthe  appoint- 
ment of  a  fit  person  to  take  charge  of  the 
property  and  person  of  the  minor  on  the 
ground  of  a  will  executed  by  the  Rajah, 
Chunder  Seekhuressur  Roy,  and  the  Civil 
Court  on  the  26ih  of  September  1866  made 
an  order  under  Section  12  of  the  Act  ap- 
pointing the  Collector  to  that  charge. 
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It  may  be  that,  under  the  circumstances  of 
the  case,  the  Judge  ought  to  have  acted 
under  Section  7 ;  but  it  is  clear  from  the 
record  that  the  appointment  M^as  made 
under  Section  12;  and  that  being  so,  the 
Collector  was  competent  to  make  arrange- 
ments for  the  management  of  the  estate  and 
the  guardianship  of  the  minor,  *'  as  if  the 
property  and  person  of  the  minor  were  sub- 
ject to  the  jurisdiction  of  the  Court  of 
Wards,"  and  the  present  applicants  never 
appealed  against  that  order. 

Now,  it  has  been  ruled  in  the  case  of  the 
Collector  of  Beerbhoom,  appellant,  versus 
Mundakinee  Debee,  decided  on  the  8ih  July 
1864,  that  with  regard  to  such  a  minor's 
education,  the  Collector  acting  as  a  Court  of 
Wards  has  power  to  make  arrangements, 
9  and  is  not  so  far  amenable  to  the  jurisdiction 
of  the  Civil  Courts. 

I  agree,  therefore,  with  the  Judge  of  the 
Court  below  in  thinking  that,  so  long  as  the 
certificate  granted  to  the  Collector  under  Sec- 
tion 12  of  Act  XL.  of  1858  is  not  recalled,  the 
petitioners  cannot  interfere  with  his  discre- 
tion as  to  the  best  way  of  educating  the 
minor.  It  is  for  them  to  make  out.  if  they 
can,  a  case  under  Section  2 1  of  the  Act. 

The  appear  should,  I  think,  be  dismissed 
with  costs. 

Hohhouse^  J, — ^The  Collector  in  this  case 
is  said  to  be  conducting  the  education  of  the 
minor  otherwise  than  in  accordance  with  the 
will  of  the  minor's  father,  and  it  is  urged 
that  inasmuch  as  the  Collector  was  appoint- 
ed guardian  of  the  minor's  person  under 
the  terms  of  the  will,  so  we  have  jurisdiction 
to  direct  the  Collector  to  conduct  that 
guardianship  in  accordance  with  the  terms  of 
the  will. 

We  sent  for  the  record  appointing  the 
Collector  guardian,  and  we  find  that  the 
Judge  on  the  26th  September  1866  appoint- 
ed the  Collector  guardian,  not  under  the 
will,  nor  under  Section  7  of  the  Act,  but 
under  Section  12  of  the  Act. 

This  being  so,  it  is  clear  that  the  Collect- 
or qud  guardian  in  the  conduct  of  the 
education  of  the  minor  is  subject  to  the 
jurisdiction  of  the  Court  of  Wards,  and  not 
of  the  Civil  Court. 

In  this  view,  I  agree  in  dismissing  the 
appeal  with  costs. 


The  nth  July  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Seizure  and  attachment  of  the  property  of  rebels 
—  Procedure  —  Act  XXV.  of  1857— Act  IX.  of 
1859. 

Case  No.  223  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahahady  dated  the  jist  Decem- 
ber i86g,  affirming  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
2gth  April  i86g, 

Byjnath  Singh  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Messrs.  E.  R.  Solano  and  others  (Plaintiffs), 

Respondents, 

Baboos  Unnoda  Pershad  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs,  J,  T,  Woodroffe  and  Cr.  Gregory 
and  Baboos  Onookool  Chunder  Mookerfu 
and  Umernath  Bose  for  Respondents. 

The  procedure  in  regard  to  the  seizure  and  attach* 
ment  of  property  under  Art  X.XV.  of  1^57,  and  thead- 
judication  or  claims  to  such  property  under  Adt  IX.  of 
1^59,  pointed  out. 

Held  that  it  is  not  incumbent  on  a  party  agrifrieired 
by  acts  done  under  these  laws  to  bring  a  suit  at  all ;  bat 
if  he  brings  a  suit,  it  must  be  brought  within  a  year 
of  the  attachment  or  seizure  complained  of. 

A  seizure  within  the  meaning  of  Section  30,  Adl  IX. 
of  1*^59,  is  such  a  taking  possession  of  the  property 
forfeited  as  is  referred  to  in  S  -ction  7,  Acl  XXV.  of 
1857— not  merely  formal  but  actual. 

Markby,  J, — In  this  case  the  plaint  and 
written  statements  have  not  been  translated ; 
but  the  Lower  Appellate  Conrt  states  the 
suit  was  one  '*  for  possession  of  certain 
"villages,  which  were  sold  by  Government 
*Uo  plaintiffs  through  their  agents  as  the 
"  properly  of  certain  rebels  on  the  30ih 
''May  1839,  under  the  provisions  of  Ad 
"  XXV.  ot  1857  and  Ad  IX.  of  1859." 

The  plaintiffs  (as  we  are  told  by  the  Lower 
Appellate  Court)  alleged  that  the  defendants 
opposed  their  possession  in  Assin  1267, 
and  that  some  of  the  defendants  reuined 
possession  and  appropriated  the  produce ; 
the  plaintiffs,  therefore^  sued  for  possession 
and  mesno^profilft. 
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Amongst  other  issues,  which  are  not  now 
material,  the  Court  of  first  instance  raised  an 
issue :  "  VVheiher  Phulwan  Singh  and  defend- 
"  ants  Nos.  3  to  8  (that  is,  the  alleged  rebels) 
"  onhe  defendants  Nos.  9.10.  and  x  i  (that  is, 
*'  the  appellants  before  us)  and  their  ancestors 
**  were  in  possession  of  the  mouzahs  for  a 
•*  period  of  1 2  years  up  to  the  date  of  the  sale 
"to  plaintiffs— the  iQlh  April  1859;  and 
'*  by  what  mems,  1*.  e,,  which  party  had  the 
"  right  of  tnalik  (proprietor)  up  to  the  said 
"  date;  and  is  plaintiffs  claim  just  and  ad- 
•*  jttdgeable." 

This  i8su«,  though  not  very  clearly  ex- 
pressed, seems  to  me  to  raise  the  question 
who  was  the  owner  of  this  property  at  the 
date  named — the  rebels  or  the  present  ap- 
pellants and  their  ancestors. 

The   Subordinate  Judge   considered   that 
the  defendants  (by  which  he,  no  doubt,  means 
the  defendants  9.  10,  and  11,  the  appellants 
before    us)    wholly    failed    to    prove    their 
possession  prior  to  1 266,  i.  e.,  prior  to  plaint- 
iff's purchase  ;   and   he  also  expresses    an 
opinion  (though   the   District  Judge  thinks 
thit    he   did  ^not   decide  the   case    on   that 
ground)  that 'the   property   really   belonged 
to  the  rebels.     The  Subordinate  Judge  ex- 
presses an  opinion  (and  the  District  Judge 
thinks  this  is  the  ground   of  his  decision) 
that  the  defendants  are  barred  by  Section  20 
of  Act   IX.   of   1859  from    setting    up   any 
claim  to  this  property.     From  some  further 
observations    bearing    on    the    question    of 
wassilat,  I  gather  that  the  Subordinate  Judge 
also  considered  the  defendants  9,  10,  and  i  • 
to  have  been  in  receipt  of  the  rents  and  pro- 
fits of  the  property  from  the  30th  M^y  1859 
up  to  the  present  time,  though  he  considered 
that  pi)8session  to  be  illegal  and  to  be  held, 
not  in  their  own  behalf,  but  on  behalf  of  the 
rebels. 


The  Lower  Appellate  Conrt  finds  the 
facts  OD  this  part  of  the  case  as  follows: 
**  Not  only  was  there  rejrular  attachment  of 
♦•the  property  on  ihe  14th  July  1858,  but 
"after  the  plaintiff's  purchase  formal  pos- 
*•  session  was  given  of  the  property  under  the 
"  amul  dusiiick,  dated  30th  May  1859,  cor 
•*  responding  with  Jeyt  1 266.  Hence,  in  this 
•'  case,  it  can  hardly  be  said,  even  if  the  said 
**  defendants  had,  prior  to  the  said  attachment, 
^  been  in  possession,  that  they  have  had 
**  ondfsturbed  possession  for  the  1 1  years 
^  preceding  the  institution  of  the  suit.  In 
"fact,    from    the    time    the    properly    was 


*'  attached  by  Government,  it  must  be  held  to 

**  have  been  in  the  legal  possession  of   the 

'  Collector,     until     the     purchaser    at    the 

*'  Government  sale  was  put  in  possession." 

And    relying  on   a  decision  of   this   Court, 

the   District  Judge    holds  that  the  defend-* 

ants,    appellants,    "should     have    preferred 

'•  iheir   claims   and    brought   a  suit    to    set 

*'  aside  the  attachment  and  sale  within  one 

*'year  from  the  date  of  the  attachment  of 

*'the  property;"  and  that  **  no  claim,  how- 

'*  ever  just,  can  be  listened  to  if  not  brought 

*'  within  the  year." 

I  take  the  facts  as  found  by  both  Courts 
to  be  that  there  was  an  attachment  of  this 
property  on  the  14th  July  1858;  that  the 
defendants  were  then  in  possession,  and  have 
remained  in  possession  by  receiving  the  rents 
and  profits  since  that  date  until  now.  It  is 
not  found  that  there  was  any  adjudication^ 
of  forfeiture  after  or  siinultaneously  with  the 
attachment ;  nor  is  it  found  that  the  Govern- 
ment took  possession  or  attempted  to  take 
possession  otherwise  than  by  attachment ; 
nor  is  it  foun.i  that  the  purchaser  was  put 
in  possession  otherwise  than  ''formally* 
by  the  amul  dustuck,  which  i  take  to  be  a 
written  order  by  the  Collector  authorizing 
the  purchaser  to  take  possession. 

It  appears  to  me  that  the  judgment  of  the 
District  Judge  has  proceeded  on  a  miscon- 
ception of  the  law  in  more  than  one  parti- 
cular.    As   I    understand    the   law,    at    first 
forfeiture  onlv  took  place  on  a  conviction ; 
but  by  Act  XXV.  of   1867,  Section  2,  power 
is   given  to  the    Court   having  authority   to 
try  the  offender,  upon  the  application  of  the 
'proper  officer,  to  hold  an  inquiry,  and  upon 
proof    that    a    person   who   has   committed 
mutiny,  treason,  and  other  like  offences,  is 
dead  or  has  escaped,  or  after  diligent  search 
cannot  be  found,  to   adjudge   his   property 
liable  to  be  forfeited  to  Government.     There 
are,  therefore,  two  species  of  forfeiture :  one 
on  a  conviction,  and  the  other  on  an  adjudi- 
cation.    Sections  3  to  6   provide  in  detail 
what   shall    be   the   effect   of    forfeiture   on 
conviction    and     adjudication    respectively; 
and  Section  7  provides  that,  after  the  con- 
viction or  adjudication,  the   Collector  may 
seize   and   take    possession   of  the    forfeited 
property,  and  may  require  the  assistance  of 
the  Civil  Court  of  the  district  for  that  par- 
pose  ;  which  Court  is  to  hear  and  determine 
in   a   summaty    manner  upon   petition   any 
matter  in  dispute  in  relation  to  such  property. 
The  party  against  whom  the  order  is  made 
Boay  bring  a  suit  to  estabHsh  his  right  at 
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Babacf   ^hatn  Lull  AfitUr  and    Mohendro 
Lall  Seal  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjce^  Ro- 
mesh  Chunder  Miller,  Unnoda  Pershad 
Banerjee,  Hem  Chunder  Banerjee,  and 
Mohesh  Chunder  Choivdhry  for  Respond- 
ents. 

Sactkin5»Chapter  2oC  theMitalcshara,  was  not  intend* 
ed  to  be  an  exhaustive  enumeration  oi  the  gfotrajas 
(g^entiles),  but  only  a  statement  of  the  order  in  which 
they  would  inherit,  and  does  not,  therefore,  limit  the 
intwritanee  to  the  grandsons  of  the  paternal  grandfather 
and  paternal  great-grandfather. 

Couchy  C,  J^. — This  is  an  appeal  from  the 
decision  of  the  Deputy  Commissioner  of 
Lohardugga  dismissing  the  plaimiff's  suit 
with  costs.  The  suit  was  brought  to  obtain 
possession  of  the  Ramghur  estate  as  heir  lo 
Triloke  Nath  Singh,  deceased.  The  plaint- 
iff is  the  son  of  the  sister  of  Triloke  Nath*s 
father,  and  the  defendant  Brum  Narain  is 
the  great-grandson  of  the  great-grandfather 
of  the  graniifather  of  Triloke  Nath  ;  and  the 
main  question  which  has  been  raised  in  this 
appeal  is  whether  the  plaintiff  is,  under  the 
la^w  contained  in  the  Mitakshara,  the  heir  to 
thQ  deceased  Triloke  Naih  in  preference  to 
Brum  Narain,  it  being  assumed  that,  by  the 
custom  of  the  family,  the  defendant  Maha- 
raa^e  Heera  Nath  Koomaree,  the  mother  of 
the  deceased,  is  incapable  of  inheriting.  The 
argument  for  the  plaintiff  has  been  rested 
upon  the  interpretation  which,  it  is  contend- 
ed, should  be  put  on  the  5th  Section  of  the 
2nd  Chapter  of  the  Mitakshara;  and  it  is 
said  that  in  that  Section  the  author  refers 
to  the  text  in  Section  i,  Verse  2,  and  enu- 
merates the  heirs ;  and  that  only  those  are« 
gentiles  (gotrajas)  who  came  within  the 
scheme  of  Section  5,  by  which  it  is  said  the 
collateral  succession  is  iitnited  to  the  grand-* 
sou  of  the  common  ancestor,  the  degrees 
being  reckoned  in  the  direct  line,  and  on 
failure  of  these  the  cognates  succeed.  Thus 
Bram  Narain,  who  is  a  great-grandson  of 
the  common  ancestor,  would  be  excluded, 
and  the  plaintiff,  who  is  the  nearest  cognate, 
entitled  to  the  inheritance. 

Before  noticing?  the  decided  cases  upon 
the  point,  we  think  we  had  better  consider 
the  text  of  the  Mitakshara. 

In  Chapter  2,  Section  i,  Verse  2,  the  rule 
of  Yajnavalkya  is  given:  "The  wife,  and 
**  the  daughters  also,  both  parents,  brothers 
"  likewise,  and  their  sons,  gentiles,  cognates, 
'*  a  pupil,  and  fellow-student;  on  failure  of 
*'  the  first  among  these,  the  next  in  order  is 


"  in  leed  heir  to  the  estate  of  one  who  de- 
''  parted  for  heaven  leaving  no  male  issue. 
"  This  rule  extends  to  all  persons  and 
**  classes." 

In  Section  5,  the  author,  having  in  the 
previous  Sections  commented  on  the  right 
of  the  wife,  the  daughter,  and  the  daughter's 
sons,  the  parents,  and  the  brothers,  proceeds 
to  comment  on  the  succession  of  the  gotrajas 
or  gentiles.  In  the  first  place,  the  paternal 
grandmother  takes  the  inheritance,  and,  on 
failure  of  her,  the  paternal  grandfather,  the 
uncles,  and  their  sons — Section  4. 

"  On  failure  of  the  paternal  grandfather's 
"  line,  the  paternal  great-grandmother,  the 
*'  great-grandfather,  his  sons  and  their  issue, 
"  inherit" — Section  5. 

It  is  urged  that  the  author  thus  limits  the 
inheritance  to  the  grandsons  of  the  paternal 
grandfather  and  paternal  great-grandfather, 
and  that  the  words  which  follow — "  In  this 
*•  manner  up  to  the  seventh  degree  must  be 
"  understood  the  succession  of  kindred  be- 
'*  longing  to  the  same  general  family" — ap- 
ply the  same  rule  to  the  descendants  of 
remoter  ancestors.  If  this  l>«  the  Inter- 
pretation, the  author  of  the  MitaEshara  does 
not  expound  the  text  of  Yajnavalkya  by 
stating  the  order  in  which  the  gotrajas  or 
gentiles  are  to  succeed  ;  but  he  makes  a  dif- 
ferent rule  of  succession  by  which  some  of 
them  are  altogether  excluded  from  the  in- 
heritance, the  text  of  Yajnavalkya  being 
that,  on  failure  of  the  gentiles,  the  cog- 
nates (the  next  in  order)  are  to  succeed. 
It  is  reasonable  to  suppose  the  author  in- 
tended to  state  the  order  of  succession 
among  gotrajas  rather  than  to  introduce  a 
different  rule.  And  it  has  been  suggested 
in  the  argument  for  the  respondent  that  the 
making  the  enumeration  in  the  collateral 
line  cease  at  the  grandsons  is  explained 
by  the  offering  of  funeral  oblations.  It  is 
argued  for  the  respondent  that,  as  the  sapln- 
das  are  of  two  grades,  the  nearer  who  offer 
and  partake  of  pinda  (the  rice  ball)  entire, 
and  the  remoter  who  offer  and  partake  of 
merely  the  wipings  of  the  hands,  the  author 
keeping  in  mind  the  text  he  had  before 
cited  in  Section  3,  Verse  3,  and  Section  4, 
Verse  5,  *'  To  the  nearest  sapinda  the 
''  inheritarfcce  next  belongs,"  enumerates 
the  sapindas  in  the  order  of  propinquity, 
omitting  the  great-grandsons  of  the  father, 
of  the  paternal  grandfather,  and  of  the 
paternal  great-grandfather,  because  they 
are  remoter  than  the  kindred  he  mentknu*. 
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And  the  passage  in  Subadhinl  translated  in 
Uye  note  at  page  141,  West  and  Buhler,  is 
consistent   with  this.     It   is  ''  on  failure  of 
t  '*  the  father's   line,  the  line  of  th^   father 
[. "  (n^ust   be   qqderstood    to)   end   with   ihe 
"  broihers  and  their  sons,"  which  may  mean 
for  the  purpose  of  determining  who  are  the 
nearest   sapiudas.      It   cannot  be   supposed 
[that  it  was  intended  entirely  to  exclude  the 
*  father's  great-grandson,  and  that  the  inherit- 
ance should  go  to  another  family. 

That   the  5th   Section  was  not  intended 
to   be   an   exhaustive    enumeration    of   the 
gotr^jas,  but  only  a  statement  of  the  order 
in  which  thev  would  take,  seems  to  be  the 
interpretation  which   is  consistent  with  the 
text  which  was  being  expounded,  and  with 
the  ruling  principle  of  the  Hindoo  Law  of 
inheritance,  and  ought  to  be  preferred.     But 
the  question  is  really  settled  by  decisions. 
In    Rutchepuity   Dutt  J  ha  versus  Rajender 
Narain     Roy,    2    Moore's    Indian    Appeals, 
132,  it  was  held  that,  by  the  Hindoo  Law 
in  force  in  Mithila,  the  party  in  possession 
being  descended  in  the  sixth  degree  in  the 
paternal   line    was   to   be   preferred   to   the 
maternal  line.     At  the  close  of  the  judgment, 
it  is  said  ih^t'the  Mithila  law  was  against 
the   claim  of  any  relation  on  the  mother's 
side,  till  those  on  the  father's  side  to  the 
seventh  degree  have  bepn  exhausted.     Some 
of  the  authorities  quoted  in  that  case — the' 
Vivada  Chintamani  and  Vivada  Chandra  for 
instance — do   not    belong    to    the    Benares 
School,  by  the  law  of  which  the  case  before  us 
is   governed  ;  but  this  is  not  a  point  upon 
which  there  appears  to  have  been  a  difference 
between  the  Mithila  and  Benares  Schools.   In 
Mussamut  Di*^  Daye  versus  Bhuttun  Lall,  1 1 
Weekly   Reporter  5C0,  it  was  held  by  Mr. 
Justice  L.  S.  Jackson  and  Mr.  Justice  Mitier 
that  gentiles  must  be  exhausted  before  the 
cognates   can   succeed.     There   are  several 
decisions  in    the    North-Western   Provinces 
upon  the  law  according  to  the  Benares  School. 
In  Duroo  Singh  versus  Rai  Singh,  S.  D.  A. 
Reports,    1864,  page  521,   it  was  held  that 
though  the  great-grandsons  of  the  paternal 
great-grandfather   of   the   last   male  owners 
are    not   expressly   enumerated    by   Sir   W. 
Macnaghten  as  heirs  according  to  the  law  as 
current  in  Benares,  yet  they  are  entitled  to 
inherit. 

In  Agur  Singh  versus  Ram  Singh,  S.  D.  A. 
Reports.  N.-W.  P.,  July  1865,  page  4,  it 
was  also  held  that,  in  the  tracts  governed 
by  the  Benares  Law,  a  great-grandson  is 
included   among  near   J^irs^   and    several 


previous  decisions  to  the  same  effect  are 
quoted  at  page  11.  In  that  case  both  the 
claimants  and  the  deceased  appear  to  have 
been  in  the  fifth  degree  from  the  common 
ancestor.  There  is  another  decision  in  the 
same  Court,  Shoodhyan  versus  Mohun 
Pandey,  II.  Sucjder  Dewaijy  Adavlut  p.^- 
ports,  N.-W.  P.,  J 863,  page  134. 

In  the  Bombay  Presidency  the  same  con- 
struction has  been  put  on  the  Mitakshara; 
and  the  series  has  been  considered  by  the 
Shastris  as  not  exhaustive,  nor  intended  to 
exclude  others  than  those  named,  but  only  as 
an  exemplification  of  the  general  doctrine — 
Digest  of  Hindoo  Law  by  West  and  Buhler, 
Book  1.,  page  139.  It  was  alsp  recognized  as  the 
law  of  the  Mitaksharjt  in  Ranee  Sreemutty 
Debia  versus  Ranee  Koond  Luta,  4  Moore's 
Indian  Appeals,  page  29a.* 

We  are,  therefore,  clearly  0^  opinion  ^brt 
the  appellant  is  i).ot  ei>ulled  to  the  inherit- 
ance in  preference  to  the  respondent  Brum 
Narain,  and  that  the  decision  of  the  Lower 
Court  on  this  point  is  right.  As  regards 
that  part  of  the  case  which  is  described  in 
the  plaint  and  is  called  in  the  grounds  of 
appeal  the  constitution  of  an  bwr  by  ap- 
pointment, we  need  only  say  that,  taking  the 
evidence  of  Maharanee  Prem  Koomaree  to  be 
entirely  true,  there  was  no  adoption  nor  any 
thing  which  would  by  Hindoo  L^w  alt^  the 
status  of  the  plaintiff,  and  give  him  any 
other  right  of  succession  than  be  had  as  the 
father's  sister's  son.  The  question  betwe^ 
the  Maharanee  and  the  defendant  Brum 
Narain  is  the  subject  of  another  suit.  As 
between  the  plaintiff  and  Brum  Narain,  the 
decisioji  of  the  Lower  Court  is  right ;  and  the 
appeal  must  be  dismissed  with  po^  ♦s 
against  the  second  and  third  respondeni, 
but  without  costs  as  against  the  first  re- 
spondent, the  Court  of  Wards. 
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The  1 2th  July  1870. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Sale  of  moveable  property  not  the  judgement- 
debtor's — Decree-holder's  liability. 

Case  No.  526  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  i8th 
December  i86g,  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  jfth  December  1868, 

Kanaye  Pershad  Bose  and  another  (Plaintiffs), 

Appellants, 

versus 

Hur  Chand  Manoo  (one  of  the  Defendants), 

Respondent. 

Baboo  Grish  Chunder  (rA(?jtf  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee  and 
Ram  Churn  Mitter  for  Respondent. 

A  decree-holder  Who  his  caused  the  sale  of  moveable 
property  not  belonging  to  his  judgment-debtor,  though 
he  has  done  so  in  perfect  good  faith,  is  liable  to  make 
good  the  value  of  that  property  to  its  rightful  owner. 

Mitter,  J, — The  only  question  raised  in  this 
special  appeal  is  whether  a  decree-holder 
who  has  caused  the  sale  of  a  moveable  pro- 
perty not  belonging  to  his  debtor,  is  liable 
to  make  good  the  value  of  that  property  to 
its  rightful  owner,  supposing  that  he,  the 
decree-holder,  had  acted  in  perfect  good 
faith. 

I  am  of  opinion  that  this  question  ought 
to  be  answered  in  the  affirmative.  Whether 
the  decree-holder  had  acted  in  good  faith  or 
not,  does  not  seem  to  me  to  be  of  much 
importance  one  way  or  the  other.  It  is 
beyond  all  question  that  a  decree-holder 
has  no  right  to  seize  a  property  which  does 
not  belong  to  his  debtor,  and  he  is,  therefore, 
bound  to  satisfy  himself  beyond  the  possibi- 


lity of  a  mistake  that  the  property!  against 
which  he  intends  to  execute  his  decree  is 
really  the  property  of  his  debtor.  No  mistake 
on  this  point,  however  innocently  committed, 
can  relieve  him  from  the  consequences  of  his 
own  act,  which  is  certainly  an  act  of  trespedl 
so  far  as  the  rightful  owner  is  concerned ;  and 
I  see  no  reason  in  justice  or  equity  why  the 
latter  should  suffer  in  consequence  of  such 
a  mistake.  It  has  been  said  that  the  right- 
ful owner  may  follow  the  property  in  the 
hands  of  the  purchaser  who  purchased  it  at 
his  own  risk  and  peril.  But  there  is  no  law, 
that  I  am  aware  of,  which  says  that  this  is 
the  only  remedy  of  the  rightful  owner.  Sup- 
pose, for  instance,  that  the  purchaser  is  an  in- 
solvent, or  that  he  is  beyond  the  reach  of  the 
Court's  process,  or  that  the  rightful  owner  is 
unable  to  find  him  out.  Is  the  rightful  owner 
to  pocket  the  loss  because  the  decyee- 
holder  had  acted  under  a  mistake  ?  I  see  no 
reason  whatever  for  acceding  to  such  a  con- 
tention. 

Much  stress  has  been  laid  by  the  pleader 
for  the  respondent  upon  two  decisions  of 
this  Court — the  one  reported  in  page  119  of 
the  9th  Weekly  Reporter ;  the  other  in  page 
528  of  the  nth  Weekly  Reporter.  But 
neither  of  these  two  cases  appears  to  me  t9 
have  any  bearing  upon  the  point  now  under 
our  consideration.  All  that  was  decided  'th 
the  first  case  was  that  the  owner  of  a  mover 
able  property  sold  in  execution  of  a  decree 
is  at  liberty  to  follow  that  property  in  the 
hands  of  the  purchaser  ;  but  no  question 
relating  to  the  liability  of  the  decree-holder 
seems  to  have  been  raised  or  discussed 
before  the  learned  Judges  by  whom  that 
decision  was  passed.  In  the  second  case  it 
was  found  as  a  fact  that  the  judgment-debtor 
had  a  moiety  share  in  the  property  seized 
by  the  decree-holder;  so  that  if  anybody 
was  to  blame,  it  was  the  auction-purchaser 
who  had  taken  possession  of  the  entire 
property  notwithstanding  that  he  was  entitled 
to  one-half  of  it  only  as  the  purchaser  of 
the  right,  title,  and  interest  of  the  judgment? 
debtor.  There  is  a  case,  however,  in  page 
329  of  the  12th  Weekly  Reporter  which  direct- 
ly supports  my  view. 

For  the  above  reasons,  I  would  reverse  the 
decision  of  the  Judge  and  restore  that  of 
the  Court  of  first  instance.  The  costs  ot 
this  Court  and  of  the  Lower  Appellate 
Court  ought  to  be  borne  by  the  decree-holder, 
respondent. 

Lochy  J^ — I  concur. 
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The  13th  July  1870. 

Present : 

jThe  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges, 

Suit  for  measurement — Jurisdiction— Section  9, 
I    Act  VI.  (R  C.)  of  2862— Appeal— Section  337, 
Act VIII.  of  1859. 

Case  No.  291  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  22nd 
January  iSyo,  reversing  a  decision  0/  the 
Deputy  Collector  of  that  District,  dated 
the  6th  October  i86g. 

Doorga  Chunder  Doss  (Plaintiff),  Appellant, 

versus 

Mahomed  Abbas  Bhooyan  (Defendant), 

/Respondent. 

Baboos  Romesh    Chunder  Mitter  znd  A  nund 
Chunder  Ghossal  for  Appellant. 

« 

Baboos     Nuleet     Chunder     Sein,     Karoona 
Doss  Bose,   and    Kalee  Mohun  Doss  for 
-  Respondent.* 

Inasuit  under  Section  9,  Act  VI.  (B.  C.)  of  1S62,  for 
Sid  to  measure  his  ryot  s  land,  plaintiff  claimed  the 
proprietorship  as  purchaser  from  the  owner,  while  de- 
Koaants  denied  the  proprietary  ri^ht  of  either  plaint- 
iff or  his  vendor.  The  Deputy  Collector,  finding  that 
plaintiff's  vendor  had  been  proprietor,  and  had  received 
fsatsp  to  the  date  of  sale,  gave  plaintiff  a  decree  which 
was  reversed  by  the  Judge  in  appeal  as  made  without 
jorisdiction. 

Held  (Mitter,  ^.,  dissentiente)  that  the  Judge  was 
r^t,  and  that  it  was  not  enough  for  plaintiff  to  be  able 
to  prove  his  title,  he  having  been  bound  to  show  that 
ke  was  a  proprietor  in  possession  in  some  way  or  other. 

HsLD  (Mitter,  J.,  dubitante)  that,  as  the  Deputy 
Collector's  decision  proceeded  on  a  ground  common  to 
aU  the  defendants,  the  Jud^e  had  jurisdiction  under  Sec- 
tion 537  of  the  Code  of  Civil  Procedure  to  reverse  the 
decree  on  the  appeal  of  only  one  of  the  defendants. 

Glover,  J, — ^The  plaintiff  in  this  case  sued 
under  Section  9,  Act  VI.  of  1862,  B.  C,  for 
issistance  to  measure  his  ryot's,  the  defend- 
ant's, land.  He  claimed  the  proprietorship 
of  the  estate — the  half  of  a  small  talook — 
as  porchaser  from  the  owner,  one  Akbur 
All. 

Abbas  and  the  other  defendants  denied 
plaintiff's  right  as  proprietor,  and  averred 
that  Akbnr  Ali,  plaintiff's  vendor,  was  not 
owner  of  any  portion  of  the  talook.  Abbas 
appears  to  be  a  co-sharer  in  the  estate  as 
wdl  as  a  cultivating  ryot. 


The  Deputy  Collector  made  what  he  calls 
a  summary  enquiry  into  the  right  of  pro- 
prietorship, and  found  that  Akbur  Ali  was  a 
part-owner,  and  had  received  the  rent  of  the 
land  up  to  the  year  1275,  B.  S.,  the  date  of 
sale  to  the  plaintiff.  He,  therefore,  gave 
plaintiff  a  decree,  resening  all  question 
of  title. 

The  Judge  on  appeal  reversed  this 
decision,  thinking  that  the  Revenue  Courts 
had  no  jurisdiction  where  the  party  claiming 
the  right  to  measure  was  admittedly  out  of 
possession,  and  where  his  title  to  the  land 
was  disputed  by  third  parlies. 

In  special  appeal,  it  is  contended — 

(i)  That  the  Judge  ought  to  have  de- 
cided whether  plaintiff's  vendor,  Akbur  Ali, 
was  in  possession  and  in  receipt  of  rent  up  to 
the  date  of  sale ;  and 

(2)  That  the  decision  of  the  Deputy  Col- 
lector ought  not  to  have  been  reversed  in  its 
entirety  merely  on  the  appeal  of  Abbas 
alone. 

On  the  first  point,  I  think  that  the  Jndge 
was  rio:ht;  and  that  Section  9,  Act  VI.  of 
1862,  B.  C.,  cannot  be  employed  to  give  title 
by  a  side  wind,  or  to  virtually  decide  questions 
of  proprietary  right  under  cover  of  a  right  to 
measure.     A    plaintiff    coming    into    Court 
under  this  Section  as  proprietor  must  show 
that  he  is  a  proprietor  in  possession  ;  it  is  not 
enough  that  he  may  be  able  to  prove  his 
title.     He  must  be  in  possession  before  be 
can  claim  the  right  to  mes^sure,  and  the  only 
cjuestion  the  Revenue  Court  has  to  try  under 
Section  9  is  **  who  is  in  possession."  The  case 
of  Kalee  Dass  Nundee  versus  Ram  Gutty 
Sein,  VI.  Weekly  Reporter,  page   10,  lays 
down  the  same  ruling ;  and  Pureejan  Khatoon 
versus  Bykunt  Chunder  Chuckerbutty,  VII. 
Weekly  Reporter,  page  96,  is  exactly  in  point 
In  that  case,  as  in  the  present,  the  defendants, 
who  were  ryots  in  the  estate,  pleaded  that 
the  lands  did  not  belong  to  the  plaintiff,  but 
to  another  parly;  and  it  was  held  that  the 
act  contemplated  possession  by  the  receipt 
of  rents  for  those  lands  of  which  measure- 
ment was  required,   and   that,  where  such 
possession  was  not  proved,  the  suit  should 
be  dismissed. 

This  possession  is  explained  (and  I  think 
properly)  to  mean  possession,  not  only  by 
receipt  of  rent,  but  any  sort  of  bond-fide 
undoubted  possession  (in  the  case  of  Raj 
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Chunder  Roy,  IV.  Weekly  Reporter  16). 
But  the  result  of  all  the  cases  is  that  a  party 
seeking  to  measure  under  Act  VI.  of  1862, 
B.  C,  must  be  in  possession  of  the  estate  in 
some  way  or  other. 

Now»  the  plaintiff  in  this  suit  is  admit- 
tedly out  of  possession.  He  has  neither 
got  manual  possession  of  the  estate,  nor 
has  h6  ever  received  any  rent  from  it ; 
and  it  seems  to  me  immaterial  whether  his 
vendor  Akbur  Ali  had  possession,  and 
received  rent  or  not  so  far  as  a  suit  of  this 
kihd  is  concerned.  It  i$  clear  that  that  pos- 
session was  never  transferre'd  to  the  plaint- 
iff;  and  un^il  he  acquires  it,  he  cannot,  in 
my  opinion,  sue  for  measureijient. 

The  second  objection  is  not  taken  in  the 
petition  of  special  appeal ;  but  if  we  were  to 
allow  it,  I  do  not  think  that  it  mends  the 
plaintiff's  case.  Section  337  of  Act  VIII. 
el  1859  says  that,  where  there  are  two  or 
illbre  defendants  in  a  suit,  and  the  decision 
df  a  Lower  Court  proceeds  on  any  ground 
common  to  all,  any  one  of  the  defendants 
may  appeal  against  the  whole  decree,  and  the 
Appellate  Court  may  reverse  6t  modify  the 
decree. 

Now,  the  defence  of  Abbas  and  his  co-de- 
fendants, who  were  all  treated  as  ryots,  was. 
amongst  other  things,  that  the  plainiilT  had 
ho  title  ;  and  the  Deputy  Collector  decided 
that  point  adversely  to  all  the  defendants, 
80  that,  when  Abbas  appealed  on  the  same 
question,  he  was  appealing  against  a  judg- 
ment which  was  adverse  to  all  the  defend' 
iints  on  a  ground  common  to  ail  of  them ; 
knd  on  his  appeal  alone,  therefore,  it  seems 
to  me  that  the  Judge  had  jurisdiction  to 
reverse  the  Deputy  Collector's  decree  as 
against  all  the  defendants. 

I  wouM  reject  this  special  appeal  with 
dists. 

MitUr,  J, — This  was  a  suit  instituted  by 
^e  plaintiff,  now  special  appellant  before 
fM,  under  the  provisions  of  Section  9,  Act 
VI.  of  1862  of  the  Bengal  Council. 

The  material  averments  in  the  plaint 
•were  to  the  effect  that  the  talook  sought 
to  be  measured  was  the  properly  of  defend- 
ants I  and  2 ;  that  the  said  defendants 
were  in  possession  thereof,  partly  by  holding 
certain  lands  as  their  niz-joU,  and  partly 
by  receiving  rents  froita  the  other  defend- 
ants; that  the  share  of  the  said  talook  be- 
longing to  the  defendant  No.  i  was  sold  by 


him  to  the  plaintiff  on  the  6th  of  Cheyt 
1275;  that  on  the  J5th  Jeyt  1276,  the 
plaintiff  served  a  notice  on  all  the  defendants 
calling  upon  them  to  point  out  to  him  the 
lands  respectively  held  or  occupied  by  them, 
and  that,  on  their  failure  to  do  so,  the  plaintT 
iff  has  been  obliged  to  bring  this  action  for 
the  declaration  of  his  right  io  measare  the 
said  lands. 

Defendant  No.  i  admitted  the  claim  of  the 
plaintiff,  but  the  other  defendants  repudiated 
it  on  the  ground  that  neither  he  nor  his 
vendor  had  any  title  to,  or  possession  in,  the 
talook  in  question. 

The  Deputy  Collector,  who  tried  the  case 
in  the  first  instance,  gave  a  decree  to  the 
plaintiff,  holding  that  it  was  satisfactorily 
proved  by  the  evidence  on  the  record  that 
the  vendor  of  the  plaintiff  was  entitled  to  a 
certain  share  in  the  talook  in  question,  and 
that  he  was  in  possession  thereof  up  to  the 
date  of  the  plaintiff's  purchase. 

Against  this  decree  defendant  No.  2  alone 
appealed  to  the  Judge,  but  that  officer  has 
dismissed  the  entire  claim  of  the  plaintiff 
upon  two  grounds,  namely^  is(,  that  the 
rights  and  interests  of  the  pfaintiff's  ven- 
dor being  disputed  by  the  defendants,  the 
Revenue  Courts  have  no  jurisdiction  to  en- 
quire into  those  rights;  and,  andly,  that 
the  plaintiff  himself  has  never  been  in  pott*- 
session  since  the  date  of  his  purchase. 

I  am  of  opinion  that  neither  of  these 
grounds  is  sufficient  to  meet  the  require- 
ments of  this  case.  It  is  triie  that  the  title 
and  possession  of  the  plaintiff's  vendor  have 
been  repudiated  by  the  defendants ;  but  this 
circumstance  cannot,  in  my  opinion,  effect 
the  jurisdiction  of  the  Collector  to  try  whe* 
ther  that  repudiation  is  true  or  false.  Were 
it  otherwise,  the  jurisdiction  of  the  Collectoi^ 
would  be  absolutely  dependent  on  the  nature 
of  the  defence  set  up;  and  this  conclusion 
would  ht  certainly  contrary  to  all  the  recog- 
nized principles  by  which  questions  of  ju- 
risdiction are  determined.  The  law  saya 
*'  that  the  Collector  shall  proceed  to  enquire 
into  the  case  in  the  manner  provided  for 
suits  under  Act  X.  of  1859;"  and  he  i«^ 
therefore,  bound  to  decide  all  questions 
necessary  for  the  right  decision  of  the  case, 
whether  they  are  questions  of  disputed  title 
or  of  disputed  possession.  The  Judg6 
says :  "  It  may  be  that  the  rights  and  in- 
terests of  Akbur  Ali  are  contested  merelj 
to  oppose  the  plaintiff ;  but  if  such  is  tile 
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case,  he  must  ?eek  bis  remed}'  in  the  Civil 
Courts,  but  he  cannot  obtain  redress  by 
suing  for  assistance  to  measure  the"  lands." 
If  this  reasoning  is  correct,  all  that  a  ten- 
ant h>s  lo  do  is  to  deny  the  title  of  his 
landlord,  and  the  Collector  would  be  bound 
to  hold  his  hands  nouviihsianding  the  gross 
fraud  involved  in  ihe  denial.  Surely,  the 
jurisdiction  of  a  Court  of  justice  cannot 
depend  upon  the  honesty  of  the  defendant ; 
and  I  see  no  reason  for  making  any  distinc- 
tion in  this  respect  between  the  jurisdiction 
Of  the  Revenue  Couns  and  that  of  any 
other  Court  in  this  country. 

The  other  ground  upon  which  the  Judge's 
decision    is  based    requires  a  more   careful 
consideration.     I   do  net  wish  in   ihis  case 
lo  raise  the  question  as  to  whether  a  pro- 
prietor who  is  de  facto  out  of  possession  is 
competent  to  avail  himself  of  the  provisions 
of  Section  9   of  Act  VI.  of   1862.     But  as- 
suming that  this  question  ought  to  be  an- 
swered in  the  ne^^ative,  1  do  not  see  any  rea- 
son why  the  plaintiff  should  not  be  permit- 
ted to  maintain  this  suit,  merely  because  he 
hiniielf  has  not  received  any  rents  from  the 
defendants  sii^ce  the  date  of  his  purchase. 
The  first  Co*urt  has  distinctly  found  as  a  fact 
that  his  vendor  Akbur  Ali  was  in  possession 
of  the  talook  in  question  up   to  that  date  ; 
and  as  this  finding  has  not  been  reversed  on 
appeal   by  the  Judge,  the  plaintiff  is  fully 
entitled  to  assume  it  to  be  correct  for  the 
purposes   of   the   present   discussion.     Sup- 
pose, then,  that  there  had  been  no  sale  to  the 
plaintiff  and  th^  this  suit  had  been  brought 
by  Akbur  Ali  himself.     Could  it  have  been 
Contended   for  one  moment  that   the  mere 
fact  of  Akbur  All's  not  having  received  any 
rents   from   the  defendants   during   the   in- 
terval between  Cheyt  127$,  the  date  of  the 
plaintiff's  purchase,  and  Srabun    1276,   the 
date  of   the   institution  of  this   suit,   would 
have  been  a  sufficient  answer  to  his  claim  ? 
And  would  the  defendants  have  been  permit- 
ted   upon    that   ground    alone    to    say    that 
Akbur  Ali  was  not  a  proprietor  in  the  re- 
ceipt of  rents  within  the  meaning  of   Sec- 
tion 9,  Act  VI.  of  1862.?  If  Akbur  Ali  was 
ifi     the    receipt    of    rents    from    them    in 
CJheyi  1275,  there  can  be  no  doubt  whatever 
that  he  was  in  possession  through  them  up 
to  that  date.     How  then  could  it  have  been 
oontended  that  they  were  not  his  tenants  in 
Srabun  1276,  or  that  he  was  not  in  posses- 
sion   through    them    at    that    time,    merely 
t>ecaase  be  did  not  receive  any  rents  from 
Aetn  during  the  interval  in  question,  par- 


ticularlv  when  it  is  borne  in  mind  that  that 
interval  would  have  scarcely  sufficed  to  en- 
able him  to  make  his  poonia  for  1276  ?  It 
is  a  notorious  fact  that  rents  are  not  collect- 
ed from  the  ryots  in  this  country  every 
month  in  the  year ;  and  if  the  mere  fact  of 
the  non-receipt  of  rents  during  a  short  in- 
terval like  the  one  under  our  consideration, 
is  sufficient  to  convert  a  proprietor  in  posses^ 
sion  into  a  proprietor  out  of  possession,  no 
zemindar  in  this  country  would  ever  be 
able  to  maintain  an  action  under  Section  9, 
Act  VI.  of  1862.  Suppose,  again,  that  Akbur 
Ali  had  brought  a  suit  against  these  very 
defendants  for  arrears  of  rent ;  and  suppose 
also  that  the  period  for  which  those  arrears 
were  claimed  was  the  very  period  interven- 
ing between  Cheyt  1275  and  Srabun  1276. 
Could  it  have  been  contended  for  one  mo- 
ment that  Akbur  Ali  was  not  a  proprietor 
in  possession  merely  because  he  did  not 
receive  any  rents  from  the  defendants  during 
the  period  in  question  }  And  would  the  de- 
fendants have  been  permitted  upon  that 
ground  alone  to  say  that  they  were  not  his 
tenants  in  Srabun  1276.'*  Of  course,  it 
would  have  been  quite  open  to  the  defend- 
ants in  such  a  suit,  as  in  a  suit  for  measure- 
ment under  Section  9,  lo  prove  that  the  re- 
lation which  existed  between  them  ind 
Akbur  Ali  in  Cheyt  1275  had  been  subse- 
quently determined  in  due  course  of  law,  or 
even  that  they  had  been  paying  their  rents 
bond  fide  to  some  one  else  since  that  date; 
but  in  the  absence  of  such  proof  the  Collect- 
or would  have  been  bound,  in  my  opinion, 
to  decree  the  claim  of  Akbur  Ali,  whether 
that  claim  was  a  claim  for  arrears  of  rent 
or  for  measurement  under  the  Section  above 
referred  to. 

But  if  Akbur  Ali  could  have  maintained 
a  suit"  for  measurement  under  the  circum- 
stances stated  above,  I  do  not  see  any  reason 
why  the  plaintiff  should  not  be  permitted  to 
maintain  this  suit  under  the  Section  in  ques- 
tion. That  the  plaintiff  is  the  purchaser  of 
the  rights  and  interests  of  Akbur  Ali  is  not 
disputed  in  this  case,  either  by  Akbur  Ali 
himself  or  by  the  other  defendants ;  and  it 
is,  therefore,  clear  that  he  is  legally  entitled 
to  occupy  the  same  position  as  his  vendor. 
Why  then,  it  may  be  asked,  is  the  Collector 
to  decline  jurisdiction  in  the  one  case  and 
not  in  the  other  ?  It  has  been  said  that  the 
plaintiff  himself  has  not  received  any  rents 
from  the  defendants  since  the  date  of  his 
purchase.  But  the  argument  cannot,  in  my 
opinion,  affect  the  position  of  the  plaintiff 
in  the  slightest  degree ;  for  that  position  is  in 
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the  eye  of  the  law,  precisely  the  same  as  that 
of  his  vendor,  so  far  as  the  defendants  in  this 
case  are  concerned.  Suppose,  for  instance, 
that  a  zemindar  who  is  de  facto  in  possession 
^f  his  estate,  dies  and  a  suit  for  measurement 
under  Section  9  is  brought  by  his  heir  on 
the  very  next  day.  Would  the  tenants  of 
the  deceased  proprietor  be  permitted  to  get 
rid  of  the  suit  merely  by  urging  that  the 
plaintiff  himself  has  not  received  any  rents 
from  them,  and  that  they  were  not  the 
tenants  of  his  ancestor.  I  see  no  reason 
whatever  for  putting  such  a  narrow  construc- 
tion on  the  words  of  the  Section  in  question ; 
and  I  may  add  that  to  allow  such  a  defence 
would  be  to  countenance  a  gross  fraud. 

With  reference  to  the  decisions  relied 
upon  by  the  pleader  for  the  respondent,  I 
have  only  to  observe  that  they  do  not  seem 
to  me  to  have  any  direct  bearing  upon  the 
point  now  before  us.  Thare  is  nothing 
whatever  in  those  decisions  to  show  that  a 
suit  like  the  present  cannot  be  maintained 
in  the  Revenue  Courts ;  and  it  is,  therefore, 
unnecessary  for  me  to  go  into  them  in  detail. 

As  to  the  second  ground  urged  in  this 
special  appeal,  I  am  not  prepared  to  say 
that  the  provisions  of  Section  337,  Act  VIII. 
of  1859,  are  not  applicable  to  this  case. 

For  the  above  reasons,  I  would  remand 
this  case  to  the  Lower  Appellate  Court  to  be 
tried  on  the  merits. 


The  13th  July  1870. 

Present  : 

The  Hon'ble  J .  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

User— Ris:ht  of  way— Presumption. 
Case  No.  458  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Cachar, 
dated  the  i8th  December  t86g,  reversing 
a  decision  of  the  MoonsiJ^  of  that  Dis- 
trict, dated  the  yth  December  i86g, 

Mahomed   Ali     and  others    (some    of    the 
Plaintiffs),  Appellants, 

vtrsus 

Joogul  Ram  Chunder  (one  of  the 
Defendants),  Respondent, 

Baboo  Kalee  Prosunno  Roy  for  Appellants. 
Baboo    Tarucknath    Sein    for   Respondent. 


Where  a  claim  to  a  rls^ht  of  way  is  supported  by  evi* 
dence  oi  user  only,  the  Court  must  satisfy  itself  whether 
or  not  the  user  was  founded  on  actual  right;  the  euiding^ 
principle  being  that  open  user  of  another's  landfor  the 
purposes  of  a  road  or  pathway,  if  continued  without  in- 
terruption for  a  lon^r  time  and  not  attributable  to  permis- 
sion or  sufferance,  mduces  the  presumption  that  we  user 
was  of  right. 

Phear,  J, — We  think  that  there  is  no  error 
of  law  in  the  judgment  of  the  Lower  Ap- 
pellate Court.  That  Court  was  called  upon 
by  the  plaintiff  to  declare  that  he  had  a  right 
of  way  over  certain  lands  belonging  to  the 
defendant;  and  the  plaintiff  supported  his 
claim  of  right  by  certain  evidence  of  user. 

The  Court  below  has  refused  to  infer  from 
that  evidence  that  the  plaintiff  has  the  right 
which  he  claims.  It  does  not  appear  to  us 
that  the  Judge,  made  any  error  of  law  in 
refusing  to  draw  that  inference. 

As  far  as  we  can  see,  the  evidence  of 
user  was  in  its  character  very  Indefinite. 
There  was  very  little,  if  any  thing,  to  show 
that  it  was  user  as  of  right  against  the  de- 
fendant and  his  predecessors  in  the  posses^ 
sion  of  the  land.  Indeed,  according  to  the 
case  of  both  parties,  such  user,  as  had  taken 
place,  appears,  for  a  considersj^le  portion  of 
the  time  at  least,  to  have  been*^  an  user  by 
passing  and  re-passing  over  waste  and  jungle 
lands  which  no  body  had  any  interest  in  dis- 
puting. 

There  was  also  evidence  which  tended  to 
rebut  the  presumption  as  to  the  right 
which  might  possibly  be  justifiable  apon 
the  user  alone,  and  the  Lower  Appellate 
Court  drew  attention  to  that  evidence,  and 
argued  from  it  that  the  plaintiff  never  had, 
in  fact,  the  right  which  he  claims. 

We  do  not  in  dismissing  this  appeal  say 
that  had  the  Lower  Appellate  Court  in  its 
discretion  and  on  a  full  view  of  the  evidence 
on  the  record,  come  to  the  opposite  finding 
to  that  at  which  it  has  come,  that  finding 
would  necessarily  have  been  bad  in  law. 

Several  cases  have  been  cited  to  us  in 
which  this  Court  has  declined  to  interfere 
with  findings  of  fact  which  have  been  come 
to  by  Courts  of  regular  appeal  upon  certain 
evidence  of  user.  But  this  Court  has  never 
yet  undertaken  to  say  that  user  of  a  specified 
kind  must  necessarily  in  law  lead  to  the  in- 
ference that  the  party  who  has  enjoyed  that 
user  had  a  right  of  way.  In  all  cases  where 
a  right  of  way  comes  in  question  and  the 
party  claiming  the  right  supports  his  claim 
by  evidence  of  user  only,  the  Court  which  is 
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the  Judge  of  fact  must  satisfy  itself  as  best 
it  can  upon  that  evidence,  having  regard  to 
all  the  circumstances  under  which  the  user 
took  place,  whether  or  not  the  user  was 
founded  on  actual  right.  The  guiding  prin- 
ciple to  be  observed  is,  that  open  user  of  an- 
other person's  land  for  the  purposes  of  a  road 
or  pathway,  if  continued  without  interruption 
for  a  long  time,  and  not  shown  to  be  attri- 
butable to  permission  or  sufferance  on  the 
part  of  the  owner,  properly  induces  the 
presumption  that  the  user  was  of  right. 
The  only  other  alternative  would  be  that 
each  passing  and  re-passing  was  a  trespass, 
and  the  law  will  rather  presume  that  acts 
such  as  these  constantly  repeated  for  a  con- 
siderable length  of  time  before  all  the  world 
are  rightful  than  that  they  ace  wrongful. 

The  sooner  it  is  understood  that  these 
questions  are  substantially  questions  of  fact 
to  be  determined  upon  the  evidence  furnish- 
ed by  the  litigants,  the  better  it  will  be  for 
the  interests  of  the  parties  to  these  suits. 
We  dismiss  this  appeal  with  costs. 


Tffe  13th  July  1870. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mahomedan  Law— Marriage — Zina  or  fomica- 
tioa — lUe^timacy — Nussub  or  consang^uinity 
•  '*~Ad]iiission8. 

Case  No.  9  of  1870. 

Application  for  review  of  judgment  passed 
by  ike  Hon'ble  Justices  F.  B.  Kemp  and 
F.  A.  Glover^  on  the  ijth  December  iS6pf 
in  Regular  Appeal  No.  ij  of  i86g* 

Mirza  Himmut  Bahadoor,  Plaintiff 
(Respondent),  Petitioner^ 

versus 

Mossamut  Sahebzadee   Begum,    Defendant 
(Appellant),  Opposite  Party, 

Mr.  y.  T.  Woodroffe  and  Baboos  Romesh 
Chunder  Mitter^  Chunder  Madhub  GhosCy 
and  Boodh  Sein  Singh  for  Petitioner. 

Jkfessrs.  J.  Kennedy,  R.  E.  Twidale  and  C. 
Gregory   and    Baboo    Onookool    C hunter 

Mookerjee  for  Opposite  Party. 

—    — 

•  12  W.  R.,  p.  512. 


Under  the  Shiah,  as  well  as  the  Soonee  Law,  any  con* 
nection  between  the  sexes  which  is  not  sanctioned  by 
some  relation  founded  upon  contract  or  upon  slavery 
is  denounced  as  '*  zina  '*  or  fornication. 

Both  schools  prohibit  sexual  intercourse  between  a  ^-^ 
Mooslnah,  i.  e.,  a  Mahomedan  woman,  and  a  man  who 
is  not  of  her  religfion. 

According^  to  the  Shiah  Law,  marriage  must  in  all 
cases  be  lawful,  except  when  there  is  error  on  the  part 
of  both  or  either  of  the  parents. 

"  Nussub  "  or  consangfuinity  is  established  by  a  valid 
marriag^e  or  the  semblance  of  it,  and  is  not  established 
by  "  zina  "  or  illicit  intercourse.  A  walud-oo^aina  or 
child  of  fornication  has  no  nussub. 

The  admission  of  nussub  on  the  part  of  an  illegriti* 
mate  brother  does  not  operate  under  Mahomedan  Law, 
if  made  at  a  time  when  he  has  a  known  heir. 

Kemp,  J. — This  is  an  application  on  the 
part  of  Himmut  Bahadoor,  plaintiff  in  the 
Court  below  and  respondent  in  this  Court,  to 
review  our  judgment,  dated  the  13th  Decern* 
ber  1869. 

For  reasons  given  in  our  judgment,  we 
found  on  the  evidence,  as  also  on  the  pro- 
babilities of  the  case,  that  there  had  been 
no  legal  marriage  between  the  late  Rajah 
Mode  Narain  and  the  late  Buratee  Begum, 
the  latter  being  a  Mahomedan  woman  and 
the  kept  mistress  of  the  former,  who  was  a 
Hindoo  Rajah  of  rank,  married  to,  and  with 
issue  by  a  Hindoo  lady  who  is  still  living. 

The  plaintiff  Himmut  Bahadoor,  one  of 
the  illegitimate  sons  of  the  late  Rajah  Mode 
Narain  by  his  kept  mistress,  the  late  Buratee 
Begum,  claims  the  estate  of  his  late  brother, 
Ekbal  Bahadoor,  also  an  illegitimate  son  of 
the  Rajah  by  Buratee  Begum.  He  is  op- 
posed by  Sahebzadee  Begum,  the  widow  of 
Ekbal  Bahadoor. 

The  plaintiff  alleges  that  he  belonged  to 
the  Shiah  sect,  and  that  the  case  must  be 
governed  by  the  Imameea  Law.  We  ob- 
served, in  our  former  decision,  that  as  the 
plaintiff  in  his  examination  had  admitted 
that  he  had  not  been  circumcised,  it  was  not 
easy  to  conceive  how  he  could  claim  to  be  a 
Mahomedan  of  any  sect,  whether  Shiah  or 
Soonee,  but  as  it  is  laid  down  in  the  Digest 
of  the  Imameea  Law  compiled  by  Baillie, 
page  255,  from  translations  of  the  Shura- 
ool-Islam,  a  work  of  the  very  highest  au- 
thority on  the  Imameea  doctrines,  that  "  if 
one  of  the  parents  of  an  infant  be  a  believer, 
the  construction  of  the  law  is  in  favor  of 
the  Islam  of  the  child,"  we  gave  the  plaint- 
iff ihe  benefit  of  the  construction,  and  per- 
mitted him  to  carry  on  his  suit  as  the  illegU 
timate  son  of  Buratee  Begum,  who  was  ad- 
mittedly a  true  believer,  1'.  e,,  a  Mahomedan. 
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.  We  found  that  there  was  no  evidence  that 
the  late  Rajah  Mode  Narain  had  embraced 
the  Mahomedan  faith,  and  apostatized  from 
Hindooism. 

We  also  found  that  as  the  plaintiff  was 
a  child  of  fornication  or  walud-oo-zina,  he 
had  DO  "  nussub  "  or  parentage,  and  conse- 
quently neither  the  "  zanee  "  or  he  who  has 
unlawfully  begotten,  nor  she  who  bore  him, 
nor  any  of  their  relations,  can  be  his  heir, 
nor  has  he  any  title  to  their  succession.  The 
inheritance,  therefore,  is  only  for  his  own 
children  or  his  wife,  and  on  failure  of  them, 
it  goes  to  the  Imam.  See  Baillie's  Digest 
of  the  Imameea  Law,  part  II.,  page  305 ;  as 
also  the  Shura-ool- Islam  from  which  Baillie 
derives  his  authority. 

Further,  that  as  the  right  of  inheritance 
is  founded  on  "  nussub  *'  or  consanguinity, 
and  there  being  no  nussub  between  the  plaint- 
iff and  his  illegitimate  brother  Ekbal  Baha- 
door,  the  plaintiff  would  not  succeed  to  the 
estate  of  the  latter. 

With  reference  to  certain  alleged  admis- 
sions by  Ekbal  to  the  effect  that  Himmut 
was  hij5  brother,  we  found  that  even  admit- 
ting tbesQ  admissions  to  exist  and  to  be 
binding  upon  the  parties  making  them,  they 
were  invalid  inasmuch  as  the  acknowledger, 
Ekbal,  had  at  the  time  of  the  alleged  admis- 
sion a  known  heir  in  the  person  of  his  wife, 
the  defendant  Sahebzadee  Begum  ;  we,  there- 
fore, dismissed  the  plaintiff's  suit.  The  above 
is  a  brief  analysis  of  our  judgment. 

Mr.  Woodroffe  has  been  heard  at  great 
length  for  the  applicant  for  review.  Mr. 
Kennedy  and  Mr.  Gregory  have  been  heard 
for  the  opposite  party,  and  the  case  has  been 
thoroughly  argued. 

On  the  former  occasion  the  only  books  on 
Mahomedan  Law  referred  to  by  the  pleaders 
on  both  sides  were  these :  Shura-ool -Islam, 
Baillie's  Digest  of  the  Imameea  Law,  part  II., 
and  the  Hedaya, 


The  first  authority  is 
tedly  more  universally 
other  Shiah  law  book, 
l^ority  for  the  law  of 
of  All — vide  Morley's 
page  277.  This  great 
by  Shaikh  Muayyid, 
known  of  all  the  Shiah 
died  in  1277  A.  D. 

Mr.  Woodroffe  admits  that,  according  to 
^e  Shura-ooUIslam,  the  pUintiff  would  not 


one  which  is  admit- 
referred  to  than  any 
and  is  the  chief  au- 
the  Indian  followers 
Digest,  Introduction, 
work  was  composed 
the  most  generally 
lawvers.     The  author 


be  entiileil  to  inherit  the  estate  of  his  deceas* 
ed  illegitimate  brother.  But  he  contends 
that  there  are  other  authorities  on  the  Shiah 
law  which  were  not  brought  to  our  notice 
when  the  case  was  first  heard  by  us,  and 
which  take  a  different  view  of  the  status 
and  rights  of  an  illegitimate  son  to  that  taken 
by  the  author  of  the  Shura-ool- islam. 

As  the  case  was  a  novel  one  and  of  con- 
siderable importance,  we  served  notice  on 
the  opposite  party  and  permitted  the  case  to 
be  re-opened  on  the  law-point  as  well  as  to 
effect  of  the  alleged  admission  as  operating  to 
create  a  "  nussub"  between  the  plaintiff  and 
his  deceased  illegitimate  brother. 

Mr.  Woodroffe  called  our  attention  to  the 
position  of  the  defendant  Sahebzadee  Begum 
and  contended   that  inasmuch  as  she   was 
a  childless  widow,  she  would  not  be  entitled 
to  inherit  any  portion  of  the  estate  of  her 
late  husband  Ekbal  Bahadoor.  and  therefore 
she  was  not  in  a  position  to  question  either 
the  title  of  the  plaintiff  or  the  effect  to  be 
given  to  the  admissions  of  Ekbal  in  favor 
of   nussub   existing   between   him    and   the 
plaintiff.     In    reply    to    this    argument,    we 
would  remark  that  the  defenSatit  is  in  pos- 
session, and  the  plaintiff,  before  he  can  dis- 
place that  possession,  must  prove  a  better 
title.     Further,  it  is  noi  at  all  clear  whether 
the   law   is    as   laid    down    by   the  learned 
Counsel,   for  we   find   on   referring   to    Sir 
William    Macnaghten's    Mahomedan    Lair, 
page  39,  that  "  when  a  husband  dies  leaving 
no  other  heir  but  his  wife,  she  is  only  enti- 
tled to  one-fourth  of  his  property,  and  the 
rest   escheats   to   the    public  treasury."     Iq 
Baillie,   part    II.,    page    295, ,  we    find   that 
•*  when  a  wife  has  had  a  child  by  the  deceased, 
she  inherits  out  of  all  that  he  has  left;  and 
if  there  was  no  child,  she  takes  nothing  out 
of  the  deceased's  land,  but  her  share  of  the 
household  effects  and  buildings  is  to  be  given 
to  her."      It  has  been  said,  however,  that  she 
is  to  be  excluded  from  nothing  except  the 
mansions  and  the  dwellings  ;  while  a  third 
opinion  has  been  expressed  by  "  Moortaza  " 
that  the  land  should  be  valued  and  her  share 
of  the  value  assigned  to  her.      Baillie  adds 
that  the  first  opinion  appears  to  be  best  found- 
ed on  traditt07ial  authority. 

It  appears  to  us  that  the  plaintiff  must 
prove  his  own  title.  If  the  defendant  has 
none,  which  appears  to  us  to  be  anything  but 
certain,  it  is  for  the  Imam,  the  Government. 
to  claim  the  estate  of  Ekbal  which  is  in 
the  possession  of  his  widow,  the  defendant 
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in  the  suit.  The  plaintiff  cannot  be  per- 
mitted to  succeed  on  the  supposed  weakness 
of  the  defendant's  title,  but  must  establish 
his  own  as  a  better  title. 


Mr.  Woodroffe  then  contends  that,  before 
the  Court  can  say  that  the  plaintiff  is  a  wulud- 
00-zina  or  child  of  fornication,  there  must 
be  proof  that  fornication  was  committed  by 
the  Rajah  Mode  Narain  and  Buratee  Begum. 
Mr.     Woodroffe     referred    us    to     several 
passages  from  the  Shura-ooMslam.     They 
are  to  the  efiFect  that,  if  either  the  adulterer 
or  adulteress  pleads  ignorance,  the  plea  will 
be  accepted,   and   he  or   she   will   not   be 
charged    with    adultery;  that    if    either   of 
them  knows  that  the  act  is  illegal,  the  punish- 
ment of   adultery   will   be  inflicted  on   the 
party   who    knows    its    illegality,    and    not 
on  the   party   who   is   ignorant  of  it.     He 
referred  us  to  cases  quoted  from  the  above 
authority  of  a  man  having  sexual  intercourse 
with  his  mother,  foster  mother,  daughter-in- 
law,  in  which  there  would  be  no  punishment 
inflicted  for  the  act,  if  done  under  ignorance 
of  its  illegality. 

The  learned  Counsel  also  contended  that 
under  the  Mahcthiedan  Law  four  witnesses 
are  required  to  prove  the  offence  of  adultery. 

To  these  arguments,  we  would  reply  that, 
under  the  Shiah  as  well  as  the  Soonee  Law, 
any  connection  between  the  sexes  which  is 
not  sanctioned  by  some  relation  founded  upon 
contract  or  upon  slavery  is  denounced  as 
•*  zina  **  or  fornication.  (Page  1 5,  Baillie,  Part 
II.,  Introduction.) 

Both  schools,  Shiah  and  Soonee,  prohibit 
sexual  intercourse  between  a  Mooslnah,  /'.  e.y 
a  Mahomedan  woman,  and  a  man  who  is  not 
of  her  religion ;  and  according  to  the  Shiah  law, 
marriage  must  in  all  cases  be  lawful  except 
when  ibere  is  error  on  the  part  of  both,  or 
either  of  the  parents.  (Page  19,  Baillie,  Part 
II.,  Introduction.) 

At  page  373  of  Baillie's  Digest,  Part  II., 
in  regard  to  error  on  the  part  of  both  or 
either  of  the  parents,  it  is  stated  that,  sup- 
posing a  man  should  have  carnal  connection 
with  a  woman  through  error,  supposing  her 
to  be  his  wife,  which  proves  not  to  have  been 
the  case,  the  offspring  of  such  connection  is 
held  in  law  to  be  the  child  of  both  its 
parents,  if  both  were  alike  in  error,  or  of 
thai  one  alone  who  was  influenced  by  the 
misuke. 

Applying  these  passages  to  the  case  before 
OS,  can  it  be  for  a  moment  contended  with 
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any  show  of  reason  that  a  Hindoo  Rajah, 
who  was  married  to  a  Hindoo  wife,  and  had 
issue  by  her,  was  ignorant  that  he  was  com- 
mitting fornication,  in  having  connection 
with  his  Mahomedan  kept-mistress.  Could 
there  have  been  even  a  semblance  of  a  mar- 
riage between  the  two  ?  Is  it  possible  that  a 
Mahomedan  woman,  in  having  sexual  inter- 
course with  a  man  not  of  her  own  religion, 
a  man  of  high  rank,  could  for  a  moment 
have  entertained  any  doubt  on  the  subject? 
There  can  have  been  no  error  or  ignorance 
on  the  side  of  either. 

As  to  the  four  witnesses  referred  to  by 
Mr.  Woodroffe,  we  are  not  acting  as  a 
IMahomedan  Cazee  trying  either  the  Rajah 
or  his  mistress  for  the  offence  of  '*  zina." 

We,  therefore,  can  have  no  doubt  what- 
ever that  there  was  no  legal  marriage,  nor 
even  the  semblance  of  a  marriage  between  the 
late  Rajah  and  Buratee  Begum;  that  she 
was  his  concubine ;  and  that  neither  of  them 
were  under  error  or  ignorance  of  the  fact 
that  they  were  living  together  in  open 
adultery.  The  plaintiff,  who  is  the  offspring 
of  this  connection,  is  clearly  a  "  wulud-oo-s 
zina"  or  child  of  fornication. 

We  now  come  to  the  important  question 
in  the  case  for  the  plaintiff.  Mr.  Woodroffe 
contends  that,  even  admitting  that  the  plaint- 
iff is  a  "wulud-00-zina,"  this  Court  was 
wrong  in  law  in  holding  that  there  was  no 
nussub  between  the  plaintiff  and  his  illegi- 
timate brother,  the  late  Ekbal  Bahadoor, 
whose  estate  the  plaintiff  claims. 

We  shall  presently  refer  to  the  authorities 
which  have  been  quoted  by  Mr.  Woodroffe 
for  the  first  time  in  this  stage  of  the  case. 

But  first  as  to  how  "  nussub"  is  established. 
It  IS  established  by  a  valid  marriage  or  the 
semblance  of  it,  and  it  is  not  established 
by  "zina"  or  **  illicit  intercourse." 

This  passage  is  translated  from  the  Shura- 
ool-Islam.  The  right  to  inheritance  is  found- 
ed on  "  nussub  "  or  consanguinity,  and  on 
**  subub"  or  special  connection.  Under  nus- 
sub are  comprised  three  classes  or  series  of 
persons — first,  the  parents  and  the  children 
how  low  soever ;  second,  the  brethren  and 
their  children  how  low  soever,  and  the 
grand -parents  how  high  soever;  and  third, 
the  maternal  and  paternal  uncles  and  aunts. 
**Subab'  is  of  two  kinds — "zarjeent"  or 
the  relation  between  husband  and  wife ;  and 
"  wulla"  or  dominion,   of  which  there  are 
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three  kinds;  the  wulla  of  circumspection, 
the  wulla  of  responsibility  for  offences,  and 
the  wulla  of  Imamut  or  headship  of  the 
Mussulman  community."  (Baillie,  Part  II., 
Book  VII.,  page  261.) 

It  is  therefore  clear  that  the  plaintiff 
comes  under  the  second  class  of  parties 
claiming  under  the  right  of  nussub,  m.,  the 
brethren.  Is  there,  then,  any  "nussub" 
between  the  plaintiff  and  his  deceased  illegi- 
timate brother,  for,  unless  this  be  established, 
the  plaintiff's  suit  must  necessarily  fail. 

In  support  of  his  theory  that  there  is 
nussub  between  the  plaintiff  and  his  deceased 
illegitimate  brother,  even  though  they  are 
the  children  of  fornication,  Mr.  Woodroffe 
refers  to  authorities  of  a  more  modern  date 
than  the  "  Shura-ooI-Islam,"  and  contends 
that,  if  the  doctrine  laid  down  in  this,  the 
greatest  work  on  the  Shiah  law,  is  inconsist- 
ent with  the  general  principles  of  Mahomed- 
an  law  as  laid  down  in  other  authorities  on 
the  subject,  the  Court  is  not  bound  to  be 
guided  by  the  Shura-ool-Islam  alone. 

We  have  already  alluded  to  the  remarks 
by  Morley  on  the  authority  to  be  attributed 
to  the  Shura-ool-Islam.  Baillie  in  his  intro- 
duction to  Part  II.  of  his  Digest  of  the 
Mahomedan  Law,  page  26,  informs  us  that 
the  second  part  contains  the  doctrines  of  the 
Shiah  sect  on  the  most  important  of  the 
subjects  to  which  the  Mahomedan  Law  is 
applied  by  British  Courts  of  Justice  in  India, 
is  composed  entirely  of  translation  from  the 
Shura-ool-Islam,  a  work  of  the  highest 
authority  which  has  entered  largely  into  the 
Digest  of  the  Shiah  law,  compiled  under  the 
superintendence  of  Sir  William  Jones.  Sir 
William  Macnaghten,  an  authority  accepted 
by  the  Privy  Council  as  one  which  can  be 
relied  upon,  also  tells  us  in  his  prelimi- 
nary remarks  to  his  work  on  Mahomedan 
Law,  page  1 2,  that  the  Shura-ool-Islam  is  a 
work  of  the  highest  authority  amongst  the 
Shiah  sect. 

Now,  we  find  in  the  Shura-ool-Islam  that 
**  the  wulud-oo-zina  has  no  nussub." 

Mr.  Woodroffe  admits  that  this  authority 
is  against  his  client's  right.  What  then  has 
he  quoted  to  induce  us  to  hold  that  the  law 
is  not  correctly  laid  down  in  the  Shura-ool- 
Islam,  and  which  has  been  adopted  by  Mr. 
Baillie  as  correct  ? 

The  passage  on  which  Mr.  Woodroffe  has 
mainly  relied,  and  which  was  referred  to  by 


•  Note. — The  work 
is  therefore  modern 
in  comparison  to  the 
Shura-ool-Islam. 


him,  is  to  be  found  in  a  manuscript  which  the 
learned  Counsel  has  procured  from  the 
library  of  the  College  of  Fort  William  of  a 
work  or  a  portion  of  a  work  called  the 
"  Jamia-i-Abb^sf."  This  work  is  described 
by  Morley  in  his  introduction,  Volume  I.,  page 
278,   as  a  treatise  on  Shiah  law  in  twenty 

books ;  that  it  is  gentr- 
ally*  considered  to  be  the 
workof  Bahaad-deen  Ma- 
homed Amili,  who  died  in 
162 1,  A.  D.,  but  that  that 
lawyer  only  lived  to  complete  the  first  five 
books,  dedicating  his  work  to  the  Emperor 
Shah  Abbas  II.  The  remaining  books, 
as  far  as  Mr.  Moriey  was  able  to  ascertain, 
were  subsequently  added  by  Nizam  Ibu  Hos- 
sein  as  Sawai. 

Mr.  Woodroffe  quotes  from  a  manuscript. 
Mr.  Kennedy  quotes  the  same  passage  from 
a  copy  printed  at  Lucknow.  The  passage 
quoted  by  Mr.  Woodroffe  is  to  the  effect 
"  that  the  child  of  fornication  does  not  inherit 
"  from  his  father,  nor  does  his  father  or  his 
"  relations  inherit  from  him,  but  his  son  and 
"  his  wife,  and  the  Imam  inherit  from  himi" 
and  in  various  (  obijy  )  traditions,  it  has 
been  handed  down  that  his  •toother,  his  ma- 
ternal brethren^  and  his  maternal  relations 
do  inherit  from  him.  The  printed  copy  to 
which  I\Ir.  Kennedy  referred  has  the  nega- 
tive, and  the  passage  runs  thus  : — 

"  In  various  traditions  it  has  been  handed 
"  down  that  the  mother  and  maternal  bre- 
"  thren  and  the  maternal  relations  do  not 
"  inherit  from  him." 

Without  attempting  to  reconcile  the  differ- 
ence  between  the  manuscript  and  the  printed 
copy,  we  may  observe  that  at  page  630  of 
the  manuscript  referred  to  by  Mr.  Woodroffe, 
we  find  a  passage  which  is  altogether  opi 
posed  to  the  passage  on  which  he  so  strenu- 
ously relies.  It  is  to  this  effect ;  *'  The  estate 
of  a  wulud-oo-zina,  or  child  of  fornication, 
is  inherited  by  his  children  and  his  wife,  as 
also  by  his  father  and  his  mother,  but  not  by 
any  near  relation  of  his,  nekise  ke  hu  ayeshan 
nuzdeek  bashud  (t>wilj  «aIj^  c;Uj!  b  ^S  ^  4}  )  ^ 
but  if  he  have  no  children  or  wife,  the  Imam 
succeeds."  Here  the  brother  is  not  mention- 
ed as  entitled  to  succeed.  Looking,  there- 
fore, to  the  doubtful  authority  of  this  treatise, 
as  also  to  the  inconsistent  passages  on  the 
same  subject  to  be  met  with  in  it,  we  think 
we  ought  to  be  guided  by  the  more  reliable 
authority  of  the  Shura-ool-Islam  which  has 
been  adopted  by  both  Baillie  and  Mac 
naghten. 


I870.J 


Civil 


THE    WEEKLY    REPORTER. 


Rulings, 


129 


!  Tbe  next  passage  referred  to  by  Mr.  Wood- 
roffe  is  taken  from  the  "  Mufateh,"  page  468, 
lines  21  and  22,  which  is  to  this  effect: 
"  A  wuiud-oo-zina  neither  inherits  to,  nor  is 
"inherited  by,  either  of  the  parents  and 
"their  relatives  in  consequence  of  his  not 
"  being  recognized  by  the  Mahomedan  Law 
''  as  tbeir  son,  and  in  consequence  of  there 
"being  a  kind  of  Hadees  on  the  subject. 
"  None  inherits  to  him  or  to  her  except  his 
"  or  her  children  or  husband  or  wife.  Ac- 
"  cording  to  Saduk  and  Iskafa  (two  ancient 
"  iradi/ionis/s),  in  consequence  of  there  be- 
''  ing  two  Hadeeses,  the  wuIud-00-zina  is 
"  certainly  treated  like  the  child  of  a  woman 
"  separated  by  *  lian  '  or  imprecation." 

The  only  part  of  this  passage  which  can 
at  ail  be  made  use  of  by  Mr.  Woodroife  in 
support  of  his  argument  is  the  last  portion 
which,  on  some  tradition  or  other,  states  that 
there  is  some  analogy  between  a  child  of  a 
woman  separated  by  *'  lian"  and  a  child  of 
fornication.  The  rest  of  the  passage  is  en- 
tirely opposed  to  Mr.  Woodroffe's  theory. 

The  Mufateh  is  described  by  Morley  as  a 
modem  work  on  the  Shiah  Law  by  Mahomed 
Ben  Murtaza  surnamed  Muhson.  It  is  not 
considered  b/^lorley  to  be  a  work  of  any 
great  authority.  At  all  events,  he  does  not, 
as  in  the  case  of  the  Shura-ool-Islam,  say 
that  it  is  so. 

On  turning  to  the  Chapter  of  Lian,  Chap- 
ter VL,  Part  n.  of  Baillie's  Digest,  we  find 
that  there  must  be  theMoolain  or  imprecat- 
ing husband,  and  the  Moolainah  or  impre- 
cating wife.  A  legal  marriage  or  a  marriage 
by  permanent  contract  or  the  semblance  of 
such  is  required.  The  whole  Chapter  treats 
of  cases  of  a  husband,  or  vice  versd  a  wife. 
The  former  charging  his  chaste  wife  with 
aduherv :  a  child  before  it  can  be  denied,  it 
is  necessary  that  delivery  should  take  place  at 
six  months  or  more  from  the  time  of  con- 
jugal intercourse,  and  not  beyond  the  .ex- 
treme period  of  gestation.  It  is  further 
requisite  that  the  intercourse  should  have 
been  under  a  permanent  contract. 

In  the  case  of  the  wife,  it  is  required  of 
her  that  she  be  married  by  a  permanent 
contract. 

Now,  it  cannot  be  said  that  there  was  any 
marriage  legal  or  by  semblance  between  the 
Rajah  and  Buratee  Begum ;  therefore,  there 
can  be  no  analogy  whatever  between  the 
pluntiff  who  is  clearly  the  child  of  fornica- 
tion, and  an  imprecated  child,  or  a  child  of 
a  woman  separated  by  "  lian.  ** 


Mr.  WoodroflFe  has  referred  us  to  a  passage 
in  the  Shura-ool-Islam,  page  499,  Chapter 
IV.,  entitled  on  disputes  respecting  a  child. 

It  is  to  this  effect :  we  copy  from  the  trans- 
^  ^,        ^       .  .      lation.     "  When  two  per- 

•  Note.—Th^  oripi-  rohahit     with      «'  a 

nal    ran    thus:     "In      ^^"^     COnaOll     Wlin         a 

any    way  by   which     woman  in  any  way,  *  it 
nussub  would  be  cs-     would  establish  nussub, 

ferilfc'eis  .natlui"'-    "  whether  she  be  the  wife 

"  of  one  of  them,  and  the 
"  supposed  wife  of  the  other ;  or  she  be 
*'  the  supposed  wife  of  both ;  or  each 
"  of  them  tie  himself  with  her  by  an  illegal 
**  contract,  and .  then  she  brings  forth  a 
"  child  in  six  months  or  over  and  above  that 
"  period  not  exceeding  the  longest  period 
**  of  gestation.  In  such  a  case,  if  none  of 
"  them  have  any  proof,  a  lottery  will  be 
"  held  and  the  '  nussub  '  would  be  establish- 
"  ed  in  him  who  draws  the  prize,  no  matter 
**  whether  the  persons  cohabiting  with  the 
"  woman  be  both  moslems  or  infidels,  or 
"  slaves  or  free  men,  or  one  of  them  be  a 
"  moslem  and  the  other  an  infidel,  or  one  a 
"  free  man  and  the  other  a  slave,  or  one  of 
"  them  be  the  father  of  the  other,  and  the 
"  other  his  son,  and  the  nussub  would  be  es- 

"  tablished  by  reason  of 

bed  ^''^^'  ~  ^'^^'''"^     "  the  woman  being  under 

"the  furashf  or  enjoy- 
"  ment  of  a  single  person  and  by  reason  of  the 
"  claim  being  made  by  a  single  man.  It 
*'  would  also  be  established  by  reason  of 
"  her  being  under  the  common  enjoyment 
"  of  and  by  reason  of  a  joint  claim  being 
"  made  by  more  than  one  person,  and  then 
*'  the  dispute  would  be  settled  by  proof,  and, 
"  in  absence  thereof,  by  a  lottery." 

This  passage,  which  is  not  very  clear,  con- 
templates an  exceptional  case  where  two 
men  cohabit  with  the  same  woman,  suppos* 
ing  her  to  be  lawful  to  them.  The  nussub, 
as  observed  in  the  passage,  is  established  by 
reason  of  the  woman  being  under  the 
"  furash,"  which  means  "  wi/eJ*  {See  page 
155,  Baillie,  Part  II.) 

We  fail  to  see  how  this  passage,  with  the 
somewhat  ridiculous  ordeal  of  deciding  the 
paternity  of  the  child  by  lotter}',  can  be 
applied  to  the  case  of  the  Rajah  and  Bura- 
tee. The  latter  was  not  the  "furash"  of 
the  Rajah,  but  most  probably  a  prostitute, 
but  at  all  events  the  kept  mistress  of  the 
Rajah. 

No  other  passage  from  any  works  of 
known  authority  were  quoted,  and  In  some 
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of  ihosc  referred   to  we  have  had  to   rely 
upon  translations. 


The  13th  July  1870. 
Present : 


On  the  question,  therefore,  that  a  wulud- 
oo-zina  has  no  nussub,  and  that,  therefore, 
the  plaintiff  does  not  inherit  the  estate  of 
his  deceased  illegitimate  brother  Iilkbal,  we 
adhere  to  our  former  opinion,  which  is  sup- 
ported by  the  authority  of  the  Shura-ool- 
Islam — an  authority  which  we  can  safely 
accept  as  our  guide  in  the  matter. 

Lastly,  it  has  been  urged  that  the  admis- 
sions of  Ekbal,  as  also  of  the  defendant  her- 
self, are  sufficient  to  create  a  nussub  between 
the  plaintiff  and  Ekbal. 

These  admissions  in  the  form  of  petitions, 
some  through  mookhlears,  were  considered 
by  us  when  we  first  heard  the  case.  We 
have,  however,  considered  them  again,  and 
adhere  to  our  opinion  that  they  do  not  oper- 
ate to  create  a  *•  nussub"  even  if  they  were 
admissible  as  evidence,  of  which  we  enter- 
tain some  doubt. 

They  certainly  cannot  bind  the  defendant 
as  third  party,  who,  except  in  the  way  of 
argument  in  the  alternative  as  shown  in 
our  former  judgment,  has  in  no  way  ad- 
milted  the  existence  of  any  "nussub"  be- 
tween the  plaintiff  and  his  brother  Ekbal. 

We  also  find  that,  at  the  time  these  alleged 
admissions  were  made,  Ekbal  had  a  known 
heir  in  the  person  of  his  wife,  the  defendant 
Sahebzadee  Begum.  We  are  not  satisfied, 
for  reasons  stated  above,  that  she  is  not  the 
heir  of  any  portion  of  her  husband's  estate 
as  contended  by  Mr.  Woodroffe;  and  we, 
therefore,  hold  that  the  admissions,  even  if 
admissible,  do  not  operate  under  Mahomedan 
Law  to  create  nussub  between  the  plaintiff 
and  Ekbal. 

The  application  is  rejected  wiih  costs, 
payable  by  the  applicant. 

Note, — We  may  mention  that  Mr.  Wood- 
roffe asked  us  to  look  at  some  Futwas  which 
he  had  obtained  from  some  Moulvies.  These, 
if  worth  anything,  ought  to  have  been  pro- 
duced when  the  case  was  first  heard,  and 
we  cannot  receive  them  at  this  stage  of  the 
case ;  further,  they  do  not  appear  to  be  by 
any  well-known  Moulvies. 


The  Ilon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges, 

Appellate  Court— Section  337,  Code  of  Civil 

Procedure. 

Case  No.  2985  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  13th  August  iSSg,  reversing  a 
decision  of  the  Moonsiff  of  Kytee^  dated 
the  1 6th  February  186S, 

Protab  Chunder  Dull  (Plaintiff),  Appellant, 

versus 

Koorbanissa  Bibee  and  others  (Defend- 
ants), Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Section  337,  Civil  Procedure  Code,  does  not  empower 
an  Appellate  Court  to  exercise  the  power  with  which  it 
invests  such  Court  when  it  finds  <ihat  the  i^i-ound  on 
which  it  proposes  to  base  its  own  decision  is  common  to 
all  the  defendants,  but  only  when  it  finds  that  the  deci* 
sion  of  the  Lower  Court  has  proceeded  on  such  common 
ground. 

Mitler,  J. — Thk  plaintiff  in  the  Court 
below,  now  special  appellant  before  us, 
brought  this  suit  to  recover  possession  of 
certain  lands  on  the  allegation  that  he  had 
been  forcibly  ejected  therefrom  by  the  de- 
fendants I  to  5.  One  Abedoonissa  Bibee, 
the  alleged  vendor  of  the  plaintiff,  was 
made,  what  is  usually  called  in  the  Mofussil 
Courts,  a  pro-formd  defendant.  The  defend- 
ants I,  3,  4,  and  5  put  in  a  joint  written 
statement,  alleging  that  they  had  nothing 
whatever  to  do  with  the  lands  in  question, 
and  that  they  had  never  dispossessed  the 
plaintiff  of  the  same.  The  defendant  No.  2 
pleaded  that  he  was  entitled  to  the  posses- 
sion of  the  disputed  lands  under  a  lease 
granted  to  him  by  the  plaintiff.  The  de- 
fence set  up  by  Abedoonissa  Bibee  was  to 
the  effect  that  the  bill  of  sale  propounded 
by  the  plaintiff  was  a  spurious  instrument  ; 
that  she  had  never  sold  the  lands  in  question 
to  him  ;  and  that  she  had  been  wrongfully 
ejected  therefrom  by  him  after  he  had 
fraudulently  got  possession  of  her  title-deeds. 
In  this  state  of  the  pleadings,  the  Moonsifif, 
who  tried  this  case  in  the  first  instance, 
laid  down  the  following  issues,  namely  :— 
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;j/, —Whether  the  plainiiff  was  ousted 
by  the  principal  defendants  from  the  land 
claimed,  in  the  last  year  while  he  was  in 
possession  of  the  same,  by  setting  tenants 
after  purchasing  it  from  defendant  No.  6 
on  the  9th  Jeyt  1265. 

o,|</. — Who,  under  what  title,  and  for 
what  length  of  time,  is  in  enjoyment  of  the 
said  land. 

^rd.—D'xd.  the  defendant  No.  2  take  the 
plot  noted  under  No.  2  in  jumma  from  the 
plaintiff  in  Assar  1272. 

These  issues,  it  will  be  seen,  were  not 
dniwn  up  very  artistically,  but  they  resolve 
themselves  substantially  into  the  following 
points  : — 

isL — Is  the  bill  of  sale  propounded  by 
the  plaintiff  a  genuine  instrument? 

2nd, — Did  the  defendants  i  to  5  dispossess 
the  plaintiff  as  alleged  by  him  ? 

jrd, — Is  the  lease  set  up  by  defendant 
No.  2  true  or  false  ? 

All  these  points,  however,  were  found 
for  the  plaiptiff  by  the  Moonsiff,  and  a  decree 
was  accordingly  passed  in  his  favor  by  that 
officer. 

Against  this  decree  an  appeal  was  pre- 
ferred to  the  Subordinate  Judge  by  the  de- 
fendant Abedoonissa  Bibee  alone,  and  the 
Subordinate  Judge  has  reversed  it  in  toto  in 
favor  of  all  the  defendants,  upon  the  ground 
that  the  plaintiff  has  failed  to  prove  his 
alleged  purchase. 

I  am  of  opinion  that  the  decision  of  the 
Subordinate  Judge,  so  far  as  it  reverses 
the  decree  of  the  Moonsiflf  in  favor  of  the 
defendants  i  to  5,  ought  to  be  set  aside  as 
illegal.  Those  defendants  did  not  prefer 
any  appeal  to  the  Subordinate  Judge  ;  and 
the  Subordinate  Judge  had,  therefore,  no 
power  to  reverse  the  decree  passed  against 
them  by  the  Moonsiff.  Section  337  of  the 
Code  of  Civil  Procedure  says,  it  is  true, 
that  an  Appellate  Court  may,  on  the  appeal 
of  one  defendant  only,  reverse  the  entire  de- 
cree of  the  Lower  Court  in  favor  of  all  the 
defendants  ;  but  that  very  Section  says  that 
this  power  can  be  exercised  only  ''tvhefi 
the  decision  0/  the  Lower  Court  has  pro- 
ceeded upon  a  ground  common  to  all  the 
defendants y  In  the  present  case,  the  de- 
cision of  the  Moonsiff  did  not  and  could  not 
proceed  upon  a  ground  common  to  all  the 


defendants.     The  defences   set  up  by  them 
were  altogether  different  from  one  another; 
and  whilst  the  plaintiff  was  bound  to  prove 
his   bill   of   sale   as   against   the    defendant 
Abedoonissa,  he  was  under  no  such  obliga- 
tion so  far   as  the   other   defendants  wertf^ 
concerned.     The   issue  as  to   whether  that 
bill  of  sale  is  a  genuine  instrument  or  not 
was  laid  down  by  the  Moonsiff,  it  is  true, 
but  that  issue  had  been  raised  by  the  defend- 
ant Abedoonissa  alone,  and    she    was   the 
only    party    interested    in    its    adjudication. 
Defendant  No.   2   had   nothing  whatever  to 
do   with   it,    for  his   defence    was    that    he 
was    entitled    to    hold    possession    of    the 
lands    in    question     as     a    tenant    of    the 
plaintiff.    The    other    defendants   also    did 
not  dispute  the  title   of  the  plaintiff,   and 
the  only  point  which  the  Moonsiff  had  to 
decide  between  them  and  the  plaintiff  was 
whether   they    had    dispossessed    the    latter 
in  the  manner  alleged    in  the  plaint.     On 
the  other  hand,  the  defendant  Abedoonissa 
had   nothing  whatever   to   do   with   the  re- 
maining issues  in  the  case,   namely,  those 
relating  to  the  alleged  dispossession  of  the 
plaintiff  by  the  defendants  i  to  5,  and  the 
genuineness  of  the  case  set  up  by  the  defend- 
ant No.  2.     Neither  of  these  points  consti- 
tuted a  real  part  of  her  defence,  and  it  was 
all   the   same   to   her   whichever  way   they 
were   decided.     How   then  can   it  be  said 
that  the  decision  of  the  Moonsiff  ''  had  pro- 
ceeded  upon   a  ground  common  to  all  the 
defendants  ?'     And  if  it  did  not,  how  could 
the  Subordinate  Judge   reverse   the   decree 
of   the    Moonsiff    in   favor   of   parlies   who 
were  perfectly  satisfied  with  that  decree  ? 

It  has  been  said  that  the  plaintiff's  failure 
to  prove  his  purchase,  which  constitutes 
the  sole  foundation  of  his  title  to  the  lands 
in  question,  is  fatal  to  his  claim  against  all 
the  defendants.  I  am  by  no  means  prepared 
to  accede  to  the  correctness  of  this  con- 
clusion. In  the  first  place,  it  is  necessary  to 
bear  in  mind  that  the  plaintiff  was  under 
no  legal  obligation  to  prove  his  purchase  as 
against  the  defendants  i  to  5.  Those  de- 
fendants did  not,  as  I  have  already  observed, 
dispute  his  title  in  any  manner  whatever; 
and  one  of  them,  namely,  defendant  No.  2, 
distinctly  admitted  it  by  setting  up  a  tenancy 
under  him.  If  the  plaintiff  had  been  wrong- 
fully ejected  by  those  defendants,  as  it  was 
found  by  the  Moonsiff,  and  this  finding  has 
not  been  interfered  with  by  the  Subordinate 
Judge  on  appeal,  he  was  clearly  entitled  to 
the  decree  which  the  Moonsiff  had  passed 
against  those  defendants;  for  possession  itself 
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is  a  sufticient  title  against  a  mere  wrong- 
doer.  If  the  defendant  Khyroonissa  Bibee 
had  not  been  made  a  defendant  in  this  case, 
no  question  regarding  the  genuineness  or 
^)lherwise  of  the  plaintiff's  kobalah  could 
^lave  been  raised  or  determined  in  it;  and 
I  am  at  a  loss  to  perceive  why  the  decree 
passed  against  the  defendants  i  to  5  by  the 
Moonsiff  should  be  reversed  as  a  matter  of 
course,  merely  because  the  Subordinate 
Judge  has  found  on  the  appeal  of  Abedoonissa 
that  the  plaintiff  has  failed  to  prove  his 
alleged  purchase  from  her. 

In  the  next  place,  I  have  to  observe  that, 
even  if  it  were  true  that  the  finding  of  the 
Subordinate  Judge  against  the  genuineness  of 
the  plaintiff's  bill  of  sale  is  necessarily  incon- 
sistent with  the  decree  passed  in  his  favor  by 
the  Moonsiff  against  the  defendants  i  to  5,  it 
would  by  no  means  follow  that  the  Subor- 
dinate Judge  had  the  power  to  reverse  that 
decree  in  favor  of  those  defendants.  Section 
337  does  not  say  that  an  Appellate  Court 
may  exercise  the  power  vested  in  it  by  that 
Section,  when  it  finds  that  the  ground 
upon  which  it  proposes  to  base  its  own 
decision  is  common  to  all  the  defendants. 
But  it  says  that  that  power  is  to  be  exer- 
cised only  when  it  finds  that  the  decision 
of  Ihe  Lower  Courts  i.  e.,  of  the  Court  whose 
judgment  is  appealed  against,  has  proceeded 
upon  a  ground  common  to  all  the  defend- 
ants. In  this  particular  case,  I  am  sorry 
that  the  Subordinate  Judge  has  reversed  the 
finding  of  the  Moonsiff  on  the  genuineness 
of  the  plaintiff's  bill  of  sale;  and  I  am  still 
more  sorry  that  I  cannot  interfere  with  that 
reversal,  as  I  am  sitting  here  on  special  ap- 
peal. But  I  see  no  reason  for  holding  that 
the  Subordinate  Judge  had  any  power  to 
reverse  the  entire  decree  of  the  Moonsiff  in 
favor  of  all  the  defendants  on  the  appeal  of 
one  of  them  only.  The  defendant  Abed- 
oonissa Bibee  admitted  in  her  written  state- 
ment that  she  was  not  in  possession  of  the 
lands  in  question  at  the  time  when  this  suit 
was  brought.  So  that  it  is  perfectly  clear 
that  there  will  be  no  difficulty  in  the  plaint- 
iff's executing  his  decree  for  possession 
against  the  defendants  i  to  5,  if  that  decree 
is  allowed  to  stand.  Abedoonissa  cannot  re- 
cover possession  in  this  suit,  whichever  way 
it  may  be  decided  by  us;  for  the  only  course 
available  to  her  is  to  bring  a  separate  suit 
for  that  purpose  on  her  own  behalf.  Why 
then  should  we  dismiss  the  plaintiff's  suit  in 
toloy  when  we  find  that  the  only  persons  who 
will  benefit  by  such  a  dismissal  are  the  de- 
fendants I  to  5,  who,  of  all  the  parties  to 


this  litigation,  are  the  least  entitled  to  such 
a  benefit  ?  And  why  again  should  we  allow 
those  defendants  to  enjoy  the  profits  of  the 
lands  in  question,  when  it  is  beyond  all  dis- 
pute that  the  plaintiff  will  be  liable  to  make 
good  to  Abedoonissa  the  whole  of  those 
profits  in  the  shape  of  wassilat  or  damages. 

For  the  above  reasons,  I  would  sef  aside 
the  decision  of  the  Lower  Appellate  Court 
so  far  as  it  reverses  the  decree  passed  by  the 
Moonsiff  against  the  defendants  1  to  5. 

Glover,  J, — I  concur  generally  in  this 
decision.  The  special  appeal  is  allowed,  and 
the  decision  of  the  Lower  Appellate  Court 
reversed  as  against  the  non- appealing  de- 
fendants, with  costs. 


The  13th  July  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  fudges. 

Suit  for  dissolution  of  marriag^e — ^Jurisdiction. 

Case  No.  547  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  first  Subordinate  Judge  of  the  2^- 
Pergunnahsy  dated  the  28th  December 
i86(^j  reversing  a  decision  of  the  Moonsiff 
of  Satkhirahy  dated  the  jist  March 
i86g. 

Anjona  Dossee  (Plaintiff),  Appellant, 

versus 

Proladh  Chunder  Ghose  and  others 
(Defendants),  Respondents. 

Baboos  Jadub  Chunder  Seal'zxi^  Ashootosh 
Chatter] ee  for  Appellant. 

Baboos  Bhuggobutty  Churn  Ghose  and 
Sreenath  Doss  for  Respondents. 

Suit  by  a  Hindoo  mother,  as  the  guardian  of  her 
infant  daughter,  to  have  an  alleged  marriage  of  that 
daughter  with  the  defendant  set  aside  as  null  and  void. 

Hbld  {Mitter,  J.,  dissenting)  that  the  Civil  Courts 
have  no  power  to  declare  a  marnage  nuU  except  as  inci- 
dental to  some  right  to  property  involved  in  the  suit ; 
and  that  plaintiff's  remedy  was  to  bring  a  suit  as  guar- 
dian  to  recover  possession  of  her  minor  daughter,  or 
for  damages  for  loss  of  her  daughter's  services. 

Glover,  J. — I  think  that  we  should  fol- 
low the  ruling  laid  down  in  the  case  of  Ram 
Narain    Mitter    versus    Rakhai    Doss    and 
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Others,  11  Weekly  Reporter,  page  412  ;  and 
I  am  inclined  to  think  with  Mr.  Justice 
Markby  that  the  plaintiff's  remedy  was  to 
bring  a  suit  against  the  defendant  to  reco- 
ver, as  guardian,  possession  of  her  minor 
daughter ,  or  a  suit  for  damages  sustained  in 
consequence  of  the  injury  caused  by  the 
loss  of  her  daughter's  services. 

I  am  not  aware  of  any  power  in  this 
Court  to  declare  a  marriage  null,  except  as 
incidental  to  the.  decision  of  some  right  to 
property  involved  in  the  suit.  To  do  so  is 
the  general  way  asked  for  in  this  suit  would 
be  virtually  to  give  a  judgment  in  remedy 
which  1  conceive  we  have  no  power  to  do. 

I  would  dismiss  the  special  appeal  with 
costs. 

MiUer,  y. — I  am  extremely  sorry  to  differ 
from  my  learned  and  honorable  colleague  in 
this  case. 

The  plaintiff  in  the  Court  below,  now 
special  appellant  before  us,  is  a  follower  of 
the  Hindoo  religion ;  and  this  suit  was 
brought  by  her  as  the  guardian  of  her  infant 
daughter  Kirpa  for  the  purpose  of  having 
an  alleged  ^nirriage  of  the  said  Kirpa  with 
the  defendant  No.  i,  set  aside  as  null  and 
void  under  the  Hindoo  Law. 

The  Moonsiff,  who  tried  the  suit  in  the 
first  instance,  gave  a  decree  to  the  plaintiff, 
but  this  decree  has  been  reversed  by  the 
Subordinate  Judge  on  appeal  on  the  strength 
of  a  decision  passed  by  the  Division  Bench  of 
this  Court  reported  in  page  412  of  the  nth 
Volume  of  the  Weekly  Reporter. 

I  am  of  opinion  that  the  decision  relied 
upon  by  the  Lower  Appellate  Court  is  not 
sound.  I  see  no  reason  for  holding  that  the 
Civil  Courts  of  this  country  are  not  compe- 
tent to  entertain  a  suit  of  this  description, 
merely  because  no  question  of  property  is 
involved  in  it.  That  the  suit  is  a  suit  of  a 
"  civil  nature"  is  beyond  all  question;  and 
it  is  equally  clear  that  it  is  *'  not  barred  by 
any  Act  of  Parliament,  or  by  any  Regulation 
of  the  Bengal  Code,  or  by  any  Act  of  the 
Governor-General  in  Council."  How  then 
can  we  refuse  to  entertain  such  a  suit  when 
we  are  positively  enjoined  by  the  provisions 
of  Section  i.  Act  VllL  of  1859,  to  take  cog- 
nizance of  ail  suits  of  a  civil  nature  not 
barred  by  any  express  legislative  enact- 
ment. That  no  question  of  property  is 
involved  in  it  does  not  appear  to  me  to  be  of 
any    importance  whatever.     Rights  of   pro- 


perty are  not  the  only  civil  rights  recognized 
by  the  law ;  and  if  there  are  other  sorts  of 
civil  rights  besides  those  of  property,  the 
Civil  Courts  are  bound  to  protect  them  not- 
withstanding that  no  question  of  property  \%^ 
involved  in  the  case.  Thus,  for  instance, 
suits  for  the  restitution  of  conjugal  rights 
are  frequently  entertained  by  our  Courts, 
although  they  do  not  involve  any  question 
of  property;  and  we  have  got  the  authority 
of  the  Privy  Council  in  the  case  of  Buzloor 
Ruheem  versus  Shumsoonnissa,  8  Weekly . 
Reporter,  Privy  Council,  page  3,  to  show  that 
such  suits  are  clearly  maintainable  in  the  Civil 
Courts  of  this  country. 

Suppose,  for  instance,  that  the  validity  of 
the  marriage  set  up  by  the  plaintiff  in  such  a 
suit  is  disputed  by  the  defendant.  Can  the 
Court  refuse  to  declare  whether  that  marriage 
is  legal  or  not,  merely  because  no  question  of 
property,  real  or  personal,  is  involved  in  the 
litigation  ?  And  if  it  cannot,  how  can  it 
refuse  to  make  a  similar  declaration  in  a  suit 
like  the  present,  when  it  is  perfectly  clear 
that  the  conjugal  rights  of  parties  are  by  no 
means  of  less  importance  to  them  than  those 
of  property  1 

Considerable  light  is  thrown  upon  this 
question  by  the  provisions  of  Section  8,  Re- 
gulation in.  of  1793.  Thjit  Section  ran  as 
follows  : — 

"  The  Zillah  and  City  Courts  are  em- 
"  powered  to  lake  cognizance  of  all  suits  and 
"  complaints  respecting  the  succession  or 
"  right  to  real  or  personal  property,  land- 
"  rents,  revenues,  debts,  accounts,  contracts, 
"  partnerships,  marriage,  caste,  claims  to 
"  damages  for  injuries,  and  generally  of  all 
"  suits  and  complaints  of  a  civil  nature^ 
&c.,  &c. 

It  is  clear  from  the  above  that,  so  long  as 
the  provisions  of  this  Section  were  in  force, 
the  Civil  Courts  of  this  country  had  full  and 
ample  jurisdiction  to  take  cognizance  of  a 
suit  like  the  present,  inasmuch  as  it  is  a  *'suit 
or  complaint  respecting  marriage ;"  and  it  is 
also  clear  that  a  '•  suit  respecting  marriage" 
was  considered  by  the  framers  of  this  Sec- 
tion to  be  just  as  much  a  suit  of  a  civil 
nature  as  a  suit  for  the  recovery  of  pro- 
perty, real  or  personal.  Are  we  then  to  sup- 
pose that  the  power  which  the  Civil  Courts 
of  this  country  had  to  deal  with  *' suits  re- 
specting marriage"  has  been  taken  away 
from  them,  merely  because  the  provisions 
of  Section  8,  Regulation  IlL  of  1793,  have 
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been  repealed  by  Act  X.  of  1861  ?  I  am  by 
no  means  prepared  to  adopt  this  conclusion. 
I  have  already  shown  that  the  provisions 
of  Section  i,  Act  VIII.  of  1859,  are  suffi- 
ciently large  to  include  a  suit  like  the 
present ;  and  the  only  reason  I  can  find  for 
the  repeal  of  Section  8,  Regulation  III.  of 
1793,  is  that  that  Section  had  become  wholly 
superfluous  after  the  Legislature  had  already 
defined  the  jurisdiction  of  the  Civil  Courts  by 
Section  i,  Act  VIII.  of  1859. 

It  has  been  said  that  the  proper  course  for 
the  plaintiff  to  adopt  would  be  to  sue  for 
damages  for  the  loss  of  her  daughter's  servi- 
ces. How  far  such  a  course  would  be  con- 
genial to  the  ideas  and  feelings  of  a  native 
parent,  or  what  amount  of  damages  the 
plaintiff  can  recover  for  the  supposed  loss 
of  the  services  of  a  girl  of  five  or  six 
years  of  age,  I  need  not  pause  to  enquire. 
But  I  feel  no  hesitation  in  saying  that  the 
remedy  pointed  out  is  by  no  means  sufficient 
to  meet  the  requirements  of  the  case  set  up 
by  the  plaintiff.  If  the  defendant  is  really 
guilty  of  the  wrongful  act  for  which  this 
suit  has  been  brought  against  him,  there  can 
be  no  doubt  whatever  that  the  question  in- 
volved in  this  case  is  of  the  utmost  import- 
ance to  the  future  happiness  of  the  infant 
concerned  in  it.  So  long  as  her  so-called 
marriage  with  the  defendant  is  not  publicly 
set  aside  by  a  Court  of  competent  jurisdiction, 
no  man  with  a  grain  of  common  sense  in 
him  will  venture  to  take  her  in  marriage 
from  the  hands  of  the  plaintiff — her  lawful 
guardian — and  thereby  run  the  risk  of  being 
prosecuted  by  the  defendant  for  the  abet- 
ment of  bigamy  under  the  provisions  of  the 
Penal  Code.  But  if  the  plaintiff,  who  is 
fully  competent  by  the  laws  of  her  country 
to  marry  her  daughter  to  a  suitable  bride- 
groom, cannot  do  so  without  the  declaration 
she  has  asked  for  in  this  suit,  it  is  perfectly 
clear  that  the  interests  of  the  infant  are  in 
serious  danger.  No  amount  of  damages 
which  the  plaintiff  can  recover  for  the  loss 
of  her  daughter's  services  can  remove  this 
danger  ;  and  I  do  not  therefore  see  any  reason 
why  the  plaintiff  should  not  be  permitted  to 
maintain  this  suit,  merely  because  she  might 
kave  sued  for  damages  if  she  liked. 

It  has  been  said  that  spiritual  or  ecclesias- 
tical Courts  like  those  in  England  are  the 
proper  tribunals  for  the  determination  of 
matrimonial  causes ;  and  as  there  are  no  such 
Courts  in  the  mofussil,  suits  like  the  present 
cannot  be  maintained  in  the  Civil  Courts  un- 
less some  questions  of  properly  are  involved 


f  in  them.  I  confess  that  I  am  utterly  at  a 
i  loss  to  understand  the  force  of  this  argument. 
I  In  the  first  place,  I  afn  unable  to  see  why 
'  the  Civil  Courts  should  be  deemed  less  com- 
;  petent  to  deal  with  such  cases  than  the 
I  spiritual  Courts  referred  to  above,  or  why 
I  they  should  be  deemed  less  competent  to  deal 
with  them  when  they  do  not  involve  any 
questions  of  property,  when  it  is.  beyond  all 
dispute  that  they  are  fully  competent  to  deal 
with  them  when  such  questions  are  involved. 
The  additional  element  of  property  will  on- 
ly complicate  the  case  ;  and  if  the  Civil  Courts 
are  competent  to  deal  with  it  when  it  is  thus 
complicated,  there  seems  to  be  no  reason  for 
supposing  that  they  are  not  equally  competent 
to  deal  with  it  without  the  complication.  In 
the  next  place,  if  we  have  got  no  spiritual 
Courts  in  the  mofussil  for  the  determination 
of  matrimonial  causes,  it  is  but  just  and  pro- 
per that  those  causes  should  be  decided  by 
some  Court  or  other;  and  I  fail  to  perceive 
any  reason  why  the  Civil  Courts  should  re- 
fuse to  take  cognizance  of  such  causes  if 
they  find  that  they  are  causes  of  a  civil  na- 
ture not  barred  by  any  express  legist  alive 
enaclmeul.  The  institution  of  marriage 
among  the  Hindoos  is  not  oi^l)^  a  religious 
sacrament,  but  it  is  also  a  civil  contract ;  and 
important  civil  rights  arise  from  it  quite  in* 
dependent  of  any  right  of  property.  I  have 
already  shown  that  suit  for  the  restitution  of 
conjugal  rights  will  lie  in  the  Civil  Courts  of 
this  country,  even  though  no  question  of  pro- 
perty is  involved  in  it ;  and  it  follows,  there- 
fore, that  the  absence  of  such  a  question  is  no 
sufficient  ground  by  itself  for  refusing  juris- 
diction, if  the  suit  is  otherwise  maintain- 
able. 

For  the  above  reasons,  I  would  refer  this 
case  to  a  Full  Bench  of  this  Court  for  the 
determination  of  the  following  point  of  law, 
namely:  Whether  the  Civil  Courts  of  this 
country  are  competent  to  take  cognizance  of  a 
suit  for  the  declaration  of  the  invalidity  of  a 
Hindoo  marriage,  no  question  relating  to 
property  being  involved  in  the  case  ? 

Glover^  y. — By  the  rules  of  practice  of 
this  Court,  the  judgment  of  the  Senior  judge 
must  govern  the  appeal ;  and  we  have,  I  think, 
no  power  to  refer  the  question  to  a  Full 
Bench  as  my  learned  colleague  proposes. 
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The  13th  July  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges. 

Possession —Limitation — Onus  probandi. 

Case  No.  190  of  1870. 

!ipecial  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  i6th 
December  i86g,  reversing  a  decision  0/  the 
Subordinate  Judge  0/  that  District,  dated 
the  i'/th  December  1868. 

Basseeroonissa  Chowdhrain  and  others 
(Defendants),  Appellants, 

versus 

Rajah  Leelanund  Singh  and  others 
(Plintaiffs),  Respondents, 

Messrs,    C.   Pi  far d  and    C.    Gregory   and 
Baboo  Boodh  Sein  Singh  for  Appellants. 

Messrs.  G,  C.  Paul  and  R,  E,  Twidale 
for  Respondents. 

In  a  suit  for  possession,  it  is  always  for  the  plaintiff 
to  remove  the  bar  of  limitation,  whenever  that  bar  is  set 
up  by  the  defendant  in  possession,  although  the  latter's 
possession  is  not  admitted  to  have  existed  for  11 
years. 

Mitter  J  J, — The  plaintiff  in  this  case  sued 
for  the  possession  of  125  beegahs  of  land, 
on  the  allegation  that  he  had  been  dispossess- 
ed therefrom  by  the  defendants  on  the 
iSth  of  Cheyt  1374  F.  S.  The  defence 
set  up  was  that  the  plaintiff's  suit  was  bar- 
red by  the  statute  of  limitation,  and  that 
the  lands  in  question  belonged  to  the  defend- 
ants, and  not  to  the  plaintiff. 

The  Subordinate  Judge  of  Bhaugulpore, 
who  tried  this  case  in  the  first  instance,  dis- 
missed the  plaintiff's  claim  upon  the  ground 
that  he  had  completely  failed  to  prove  that 
the  lands  in  dispute  were  in  his  possession 
at  any  time  within  la  years  prior  to  the 
institution  of  the  suit.  But  the  Judge  of 
that  district  has  reversed  this  decision  on 
appeal,  and  remanded  the  case  to  the  Subor- 
dinate Judge  with  directions  to  re-try  the 
qaestton  of  limitation  after  taking  evidence 
from  the  defendants.  The  special  appeal  is 
against  this  order  of  remand  below. 

A  preliminary  objection  has  been  raised 
if^nst  the  hearing  of  this  special  appeal, 
open  the  ground  that  the  order  passed  bjr 

VoL  ZI V. 


the  Judge,  being  an  order  of  remand  not 
involving  any  final  adjudication  on  the  ques- 
tion of  limitation,  must  be  treated  as  a  mere 
interlocutory  order ;  and  that  the  special  ap- 
pellants have,  therefore,  no  right  to  appeal 
against  it  to  this  Court.  We  are  of  opinion 
that  this  objection  is  of  no  force  whatever. 
It  is  beyond  all  question  that  the  Judge 
has  reversed  the  decree,  which  was  passed 
in  favor  of  the  special  appellants  by  the 
Court  of  first  instance;  and  if  the  Judge 
has  committed  any  error  in  law  in  doing  so, 
the  special  appellants  are  fully  competent 
to  prefer  this  appeal  to  us. 

In  respect  to  the  case  of  the  special  ap- 
pellants, we  are  of  opinion  that  the  Judge 
has  committed  two  errors  in  law  in  dealing 
with  the  question  of  limitation;  and  we  are 
further  of  opinion  that  these  errors  are  like- 
ly to  have  produced  an  error  in  his  decision 
upon  that  point.  The  Judge  says  :  "  There 
'*  can  be  no  doubt  plaintiff  exhibits  a  very 
"strong  primd'facie  title  to  these  lands. 
"  The  former  suits  were  between  the  ances- 
"  tors  of  the  present  litigants  regarding 
"  these  very  lands.  The  Judge's  decision 
"of  the  9th  August  1821,  the  Provincial 
"Court's  judgment  of  the  12th  February 
"  1824,  and  the  proceedings  of  Mr.  Drum- 
"  mond,  Khas  Mehal  Deputy  Collector  of 
"  Pergunnah  Furkea,  of  the  26th  January 
"1837;  all  show  that  these  disputed  lands 
"  were  clearly  decreed  in  plaintiff's  favor. 
"The  mere  survey-map  is,  in  my  opinion, 
"  insufficient  to  set  aside  the  above  strong 
^^  primd'/acie  evidence  of  possession.  The 
"  letter  filed  indicates  that  the  survey  of 
"21st  August  1869,  of  Pergunnah  Furkea, 
"  is  unreliable." 

With  reference  to  this  passage,  we  have 
to  remark  that  the  Judge  is  wrong  in  suppos- 
ing that  the  documents  referred  to  by  him 
afford  "  any  strong  primd-facie  proof  of 
"  possession."  Those  documents  may  be 
taken  as  good  proof  of  title;  but  the  only 
light  which  they  throw  on  the  question  of 
possession  is  that  the  ancestor  of  the  plaint- 
iff was  out  of  possession  on  the  dates 
to  which  those  documents  refer.  But  be 
this  as  it  may,  the  question  which  the  Judge 
had  to  try  was  whether  the  plaintiff's  cause 
of  action  had  accrued  within  12  years  prior 
10  the  institution  of  this  suit ;  and  we  are  un- 
able to  see  how  any  documents  of  1821,  or 
of  1824,  or  even  of  1837,  can  decide  that 
question. 

The  following  remarks  of  their  Lordships 
in  the  Privy  Council  in  the  case  of  Maharaj 
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Koonwar  Nitressur   Singh,*   reported  in   8  '  1869,    which   is   not    legally   admissible   in 

Moore,  page  220,  should,  it  appears  to  us,  be    evidence  in  this  case. 

our  guide  on  this  point.     "  The  appellant  is        por  the   above    reasons,   we    reverse  the 


-*  seeking  to  disturb  the  possession,  admitted 
"  to  have  existed  for  1 1  years,  of  defendants 
"  who  insist  on  a  possession  of  much  longer 
."  duration,  as  a  statutory  bar  to  the  suit.  It  remarks. 
''  clearly  lies  on  him  to  remove  that  bar  by 
"  the  satisfactory  proof  that  the  cause  of 
"  action  accrued  to  him  (for  that  is  the  way 
''  the  Regulation  puts  it)  on  a  dispossession 
**  within  12  years  next  before  the  institution 
''  of  the  suit,  and  therefore  that  he  or  some 
''  person  through  whom  he  claims  was  in 
"  possession  during  that  period.  No  proof 
"  of  anterior  title,  such  as  would  be  involved 
"  in  the  decision  of  the  boundary-question  in 
"  his  favor ^  can  relieve  him  from  this 
"  burden  or  shift  it  upon  his  adversaries 
by  compelling  them  to  prove  the  time  and 
manner    of  dispossession.     The    lands    in 


decision  of  the  Judge,  and  remand  this  case 
to  him  with  directions  to  re-try  the  question  of 
limitation  in  accordance  with  the  foregoing 
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The  13th  July  1870. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarka- 
nath  Mitter,  Judges. 


Insolvency— Fraud  on  creditors — Official 
signee's  functions — Creditor's  remedy. 

Case  No.  153  of  1870. 


mur.^.,    .J    u..^u......ur.      -;--«-    ":\  Special   Appeal  from  a  decision   passed   by 

^question  may   have  been   part  of  Mouzah      P^^^  First  Subordinate  Judge  of  the   24- 
^*  Gopalpore,    and  as  such    may   have   been  ^     «      •_  t 

"  enjoyed  by  his  ancestor^  and  yet  he   may 
"  have   lost  by   lapse  of  time  his    right  to 


*  recover  them.  Their  Lordships,  therefore, 
'*  propose  to  consider  in  the  first  place 
"  vohcU  evidence  there  is  that  the  appellant, 
"  or  any  person  through  whom  he  claims , 
*'  was  in  possession  of  the  lands  in  question 
"  at  any  time  within  12  years  next  before  the 
"  commencement  of  the  suit,*' 


PergunnahSy  dated  the  28th  December 
/S6p,  modifying  a  decision  of  the  Addi" 
tional  Moonsiff  of  Alipore^  dated  the  ^oth 
January  r86g, 

Mr.  D.  W.  Manly  (one  of  the -Defendants), 

Appellant, 

versus 


Mrs.  Sarah  Manly  (PlaintiflE),  Respondent. 
Mr.  R.  E.  Twidale  for  Appellant. 
Mr.  C,  Gregory  for  Respondent. 


The  only  distinction  between  the  case 
above  referred  to  and  the  present  is  that 
here  the  possession  of  the  defendants  is  not 
admitted  to  have  existed  for   1 1  years ;  but 

this  will  not  alter  the  principle  according  to        A  widow,  as  administratrix  of  her  husband's  estate, 

,..^,  .      ^u       J      •jjr-^'i  sued  to  recover  certain  articles  of  moveable  property 

which    the    case    is    to    be    decided,  for  it  is  1  belon^np  to  that  estate,  which  had  been  wrongfully  a,i. 

always    for   the  plaintiff  to  remove  the  bar  of  !  propnated  by  her  son.     Defendant  pleaded  that,  if  the 

limiution,    whenever    that    bar    is    set    up  i  ?^^4^^  **^'°"ff^^  ^^,^'f  i**^«^;«*^f'*^^^^ 

^   ,.  'i.    i_       1.1        J   c      J      .     •  fraudulently  kept  out  of  the  rather  s  schedule  when  the 

against  his  suit  by  the  defendant  in  pOS- ]  utter  had  passed  through  the  Insolvent  Court;  and  that 
session.  '  the  widow  could  not  claim  the  property,  as  she  would 

'  thereby  be  taking  advantage  of  her  husband's  fraud. 
-g^  ^  !_•   u   ^1       T    J  'He   also    pleaded  a  set-off  00    account  of  a  claim 

The  next  error  which  the  Judge  seems  to    against  his  father. 
have  committed  is  that  he  has  improperly  '      ,        ,  .    ^«,  .  .  .    .  ,      , 

•   ^*,^A    ♦u^    o......».r  «,o.^    ^,.r^A. -,,>«. A    K.,    ♦kl  ,      Held  that,  as  the  Official  Assignee  refused  to  make 

rejected   the   survey-map  produced    by    the  ^„y  ^^j^  ^^  J^e  property  in  dispute,  no  third  party  was 

special  appellants.  We  have  already  shown  |  competent  to  set  up  a  claim.  The  creditors  had  their  re- 
that    the    documents    relied     upon     by    him  i  '"^dy  against  the  Official   Assignee.     The   right  erf 

J .   ^a^^A    ««,„    «>..^^f    rxf    ..^^«^«c:««     ^-.  '  ownership    was  still   vested   m   the   plaintiti   notwitl)' 

do  not  afford    any    proof    of    possession    on  |  standing  the  alleged  fraud. 

the  part  of  the  plaintiff  s  ancestor ;  and  he 

was    therefore    wrong     in     savins     that     the      .  "^^°'  *^  regards  the   set-off,  that  defendant  was 
..  *        ca   •     \.    P        ^        '  y     i  rightly  referred  to  a  separate  suit. 

survey-map   "  was   insufncient    to  set  aside  , 

the  above  strong  primd-facie  proof  of  i  Glover,  J. — The  plaintiff  in  this  suit, 
possession."  He  is  also  wrong  in  throwing  |  the  widow  of  the  late  Mr.  R.  D.  Manly, 
discredit  upon  that  survey-map  on  the  •  sued  to  recover  certain  articles  of  moveable 
strength  of  the  letter   of  the   21st  January  .  property  belonging  to  the  estate  of  her  bus- 

— ■ — — '  band  (to  which  estate  she  was  administra- 

•  I  W.  R.,  P.  C,  p.  5J.  'tri.\)  from  the  hands  of  her  son,  Mr.  D.  W. 
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Manly,  who  is  alleged  to  have  wrongfully 
appropriated  them. 

The  son  denied  his  mother's  right  to  bring 
the  suit,  inasmuch  as,  if  the  articles  did 
belong  to  his  father's  estate,  they  had  been 
fraudulently  kept  out  of  his  schedule  to 
the  injury  of  creditors,  and  that  his  widow 
could  not,  therefore,  claim  them,  as  by  doing 
so,  she  would  be  taking  advantage  of  her 
deceased  husband's  fraud. 

On  the  merits,  the  son  alleged  that  the 
articles  were  partly  those  excepted  at  the 
time  of  the  insolvency,  and  afterwards  given 
to  him  by  his  father,  and  partly  things  pur- 
chased by  himself  with  his  own  money. 

The  son  lastly  claimed  a  set  off  against  his 
father's  estate  in  respect  of  food  and  lodging 
supplied  to  Mr.  R.  D.  Manly  between  the 
time  of  his  insolvency  and  his  death. 

Both  Courts  below  found  that  part  of  the 
property  had  been  given  by  the  deceased  R. 
D.  Manly  to  the  plaintiff,  and  that  the  other 
part  was  in  his  possession  as  of  right  at  the 
time  of  bis  death,  and  that  the  defendant  had 
failed  to  prove  that  any  portion  of  it  had 
been  bought jKJth  his  own  money.  On  the 
question  of  set-off,  the  defendant  was  referred 
to  a  separate  action. 

The  points  taken  in  special  appeal  are — 

(i.) — That  the  plaintiff  cannot  be  allowed 
to  profit  by  her  husband's  fraud. 

(2.) — That,  in  any  case,  the  property 
belongs  to  the  Official  Assignee,  and  that 
plaintiff  cannot  claim  it. 

(3.) — ^That  the  onus  of  proving  that  the 
property  belonged  to  the  father  was  on  the 
plaintiff,  whereas  the  Lower  Appellate  Court 
made  the  defendant  prove  his  ownership. 

And  lastly. — ^That  the  question  of  set-off 
was  wrongly  decided. 

The  last  point  is  not  seriously  contested 
before  us,  and  may  be  at  once  disposed  of 
adversely  to  the  special  appellant.  He  has 
his  remedy  as  pointed  out  by  the  Court 
below. 

The  first  two  objections  are,  to  my  mind, 
disposed  of  by  the  fact  that  ihe  Official  Assig- 
nee himself,  who  by  the  way  gave  evidence 
in  this  case,  refused  to  make  any  claim  to 
the  property  now  in  dispute  ;  and  no  third 
party  is  competent  to  set  up  a  claim  which 
the  Assignee  does  not  insist  on.  (Fyson  versus 
Cbambers,  9  Meeson  and  Welsby,  Exchequer, 


460.)  The  property  has  been  held  to  have 
belonged  to  the  plaintiff's  husband,  and  to 
have  been  in  his  possession  at  the  time  of  his 
death  ;  and  I  do  not  think  that  the  defendant, 
who  is  proved  to  have  no  right  to  the  pro- 
perty, can  come  into  Court  and  allege  fraud  on 
the  part  of  his  father,  as  a  reason  for  prevent* 
ing  his  mother  from  instituting  the  suit. 
If  the  Official  Assignee  has  done  wrong  in 
not  making  a  claim,  the  creditors  of  R.  D; 
Manly  have  their  remedy  against  him ;  but 
the  defendant,  as  it  seems  to  me,  cannot  evade 
a  trial  on  the  merits  by  pleading  his  father's 
fraudulent  conduct.  Besides,  if  his  mother, 
in  seeking  to  get  back  the  property,  is  profit- 
ing by  her  husband's  fraud,  the  defendant, 
who  is  seeking  to  retain  it,  is  equally  profit- 
ing by  his  father's  fraud ;  for,  if  he  succeeds 
in  this  objection,  he  will  retain  property 
proved  to  have  been  his  father's,  and  to 
which  property  he  has  no  shadow  of  a  claim. 

The  objection  regarding  the  onus  appears 
to  be  founded  on  a  mistake  of  fact.  1 
do  not  find  that  the  Subordinate  Judge 
acted  merely  on  presumption,  but  on  the 
whole  evidence  adduced.  There  was  evi- 
dence to  show  that  the  articles  were  the  pro- 
perty of  the  father,  and  the  finding  of  the 
Lower  Appellate  Court  is,  therefore,  one  of 
fact  with  which  we  are  not  competent  to 
interfere  in  special  appeal. 

It  is  much  to  be  regretted  that  the  parties 
to  this  suit  did  not  settle  their  differences 
out  of  Court ;  but  as  we  have  to  decide  the 
case,  I  think  we  must  say  that  the  judg- 
ment of  the  Court  below  was  right,  and 
that  this  special  appeal  must  be  dismissed 
with  costs. 

Mitier,  J. — I  am  of  the  same  opinion. 

The  plaintiff  avers  that  the  property  in 
dispute  belongs  to  the  estate  of  her  deceased 
husband ;  and  she  has  accordingly  brought 
this  action,  as  his  legal  representative,  10  re- 
cover it  from  the  hands  of  the  special  ap- 
pellant who  has,  as  she  alleges,  unjustly 
taken  possession  of  it  without  any  title 
whatever.  If  these  averments  are  correct, 
it  would  follow,  as  a  matter  of  course,  that 
the  special  appellant  has  no  right  whatever 
to  retain  that  property.  That  the  husband 
of  the  plaintiff  had  committed  a  gross  fraud, 
by  excluding  it  from  the  schedule  filed  by 
him  in  the  Insolvent  Court,  is  perfectly 
clear.  But  that  fraud  did  not  divest  him  of 
the  right  of  ownership,  which  was  admitted- 
ly vested  in  him  at  the  time ;  nor  did  it  vest 
that  right  in  the  special  appellant  who  had 
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nothing  whatever  to  do  with  the  proceed- 
ings in  the  Insolvent  Court.  There  is  no 
law  that  I  am  aware  of  which  declares  that 
parties  guilty  of  such  a  fraud  shall  lose 
their  rights  in  the  property  for  the  preser- 
vation of  which  the  fraud  was  committed ; 
and  in  the  absence  of  such  a  law,  it  is  im- 
possible to  contend  that  there  has  been  any 
loss  or  forfeiture  of  right  in  the  present 
case.  Suppose,  for  instance,  that  the  very 
parties  against  whom  the  fraud  was  com- 
mitted were  to  bring  an  action  against  the 
special  appellant  for  the  recovery  of  this 
property.  It  is  beyond  all  question  that  the 
fraud  now  relied  upon  by  him  would  be  no 
answer  to  such  a  suit,  and  the  Court  would 
be  bound  to  decree  it  in  spite  of  such  a  de- 
fence. But  upon  what  ground  would  this 
decision  stand }  Surely  upon  the  ground 
that  the  property  is  still  the  property  of  the 
debtor^  and  that  it  is,  therefore,  liable  to  be 
seized  and  sold  by  his  creditors  for  the 
realization  of  their  just  dues.  Suppose, 
again,  that  the  property  is  sold  at  the  in- 
stance of  these  creditors,  and  a  large  surplus 
left  after  their  demands  are  satisfied  in  full. 
To  whom  would  this  surplus  belong?  Sure- 
ly to  the  plaintiff  as  the  representative  of 
the  debtor,  and  not  to  the  special  appellant 
who  has  not  even  a  shadow  of  title  to  it. 
These  arguments  conclusively  prove  to  my 
mind  that  the  right  of  ownership  is  still 
vested  in  the  plaintiff,  notwithstanding  that 
the  person  through  whom  that  right  is  de- 
rived had  committed  a  gross  fraud  in  order 
to  preserve  it  from  the  hands  of  his  credit- 
ors. 

But  if  it  is  once  conceded  that  the  plaint- 
iff, and  not  the  special  appellant,  is  the  law- 
ful owner  of  the  property  in  question,  it  is 
impossible  to  understand  how  this  Court  can 
refuse  to  make  a  decree  in  her  favor,  merely 
on  the  ground  of  the  fraud  under  our  con- 
sideration. This  fraud,  it  is  perfectly  clear, 
was  not  committed  against  the  special  ap- 
pellant ;  nor  is  he  in  a  position  to  show  that 
his  own  status  has  been  affected  by  it  in 
any  manner  whatever.  The  parties  intend- 
ed to  be  defrauded  were  the  creditors  of  the 
plaintiff's  husband,  but  the  special  appellant 
has  nothing  to  do  with  those  creditors,  nor 
they  wiih  him.  Why  then  are  we  to  allow 
him  to  set  up  this  fraud  as  a  bar  to  the 
maintenance  of  the  present  suit?  And 
what  power  have  we  to  dismiss  the  suit 
when  we  find  that,  as  between  him  and  the 
plaintiff,  the  latter  is  the  only  person  to 
whom  the  disputed  property  lawfully  be- 
longs ? 


It  has  been  said  that  to  allow  the  plaints 
iff  to  succeed  in  this  suit  would  be  to  vio* 
late  the  maxim  of  law  which  says 
that  no  one  ought  to  be  permitted  to  take 
advantage  of  his  own  wrong.  I  confess 
that  I  am  utterly  unable  to  understand  the 
force  of  this  argument.  That  the  plaintiff 
is  not  seeking  to  take  any  advantage  of  the 
fraud  in  question,  so  far  as  the  special  appeU 
lant  is  concerned,  is  a  proposition  beyond 
all  dispute.  Fraud  or  no  fraud,  the  posittoa 
of  the  special  appellant  will  remain  the  same, 
namely,  that  of  a  person  who  has  wrongfully 
taken  possession  of  property  which  does 
not  belong  to  him.  Nor  can  it  be  said  that 
the  plaintiff  is  endeavouring  in  this  suit  to 
take  any  advantage  against  the  creditors  of 
her  husband.  Whatever  injury  has  been 
done  to  them  was  done  before  this  suit  was 
instituted  ;  and  the  question  whether  they 
are  still  to  suffer  that  injury  or  not  cannot 
arise  in  this  case,  for  they  are  not  represented 
before  us — certainly  not  by  the  special 
appellant.  On  the  other  hand,  there  can  be 
no  doubt  whatever  that  it  would  be  con* 
siderably  to  their  benefit  if  the  plaintiff  is 
allowed  to  recover  the  property  in  question 
from  the  hands  of  the  special  appellant,  for 
they  would  then  be  able  to  avfil  themselves 
of  it  immediately  without  any  farther  litiga- 
tion. It  is  the  special  appellant,  therefore, 
who  is  really  trying  to  take  advantage  of 
the  fraud  committed  by  the  husband  of  the 
plaintiff ;  and  I  do  not  see  any  reason  in 
justice  or  equity  why  he  should  be  allowed 
to  do  so,  when  it  is  perfectly  clear  that  his 
interests  have  been  in  no  way  prejudiced 
by  it. 

It  has  been  further  urged  that  it  would 
be  contrary  to  public  policy,  if  this  Court, 
sitting  here  as  a  Court  of  equity  and  good 
conscience,  were  to  decree  a  claim  of  this 
description.  This  argument  also  does  not 
appear  to  me  to  be  of  any  force  whatever. 
That  the  husband  of  the  plaintiff  had  com- 
mitted a  highly  criminal  act  is  beyond  all 
dispute.  But  the  Legislature  has  fixed 
certain  definite  penalties  for  such  acts,  and 
it  is  not  for  this  Court  to  add  to  those  penal- 
ties upon  any  notions  of  public  policy,  leal  or 
imaginary,  of  its  own,  for  to  do  so  would  be 
to  arrogate  to  itself  the  functions  of  the 
Legislature,  which  it  has  no  right  to  do. 
The  Penal  Code  contains  ample  provisions 
for  the  punishment  of  such  frauds.  But 
whether  those  provisiions  are  sufficient  or 
not,  it  is  not  for  the  Civil  Court,  whose  daty 
it  is  to  deal  with  the  civil  rights  of  parties. 
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to  repudiate  those  rights  merely  because  it 
seems  to  think  that  such  a  repudiation  ought 
to  be  used  as  an  additional  instrument  for 
^  the  suppression  of  fraud.  How  ofien  does 
it  happen  in  this  country  that  a  really  good 
case  is  attempted  to  be  supported  by  per- 
jury and  forgery?  But  odious  as  both  these 
offences  are,  there  can  be  no  doubt  what- 
ever that  the  Civil  Courts  have  no  power 
to  reject  such  a  case,  merely  on  the  ground 
that  the  party  interested  in  it  has  been 
guilty  of  those  offences.  This  point  has 
been  set  at  rest  by  the  decision  of  the  Privy 
Council  in  the  case  of  Rajah  Suttesh  Ch under 
Roy  versus  Samasoondery  Debia*  reported 
in  Sutherland's  Privy  Council  judgments, 
page  553 ;  and  I  do  not  see  the  slightest 
reason  why  the  principle  involved  in  that 
decision  should  not  be  applied  to  the  present 
case.  Undoubtedlyi  it  is  quite  open  to  the 
Legislature  to  lay  down  expressly  that  par- 
ties guilty  of  such  frauds  shall  forfeit  their 
rights  in  the  property  for  the  preservation 
of  which  those  frauds  were  committed,  in 
addition  to  the  penalties  already  prescribed 
by  the  Penal  Code,  or  that  the  Civil  Court 
shall  refuse  to  entertain  suits  based  upon 
rights  tainted  with  such  frauds,  as,  for 
instance,  in  (Se  case  of  benamee  purchases 
made  at  public  sales.  But  so  long  as  this 
has  not  been  done,  I  am  utterly  at  a  loss  to  see 
how  we  can  dismiss  this  suit,  when  we  find 
that  the  plaintiff,  and  not  the  special  ap- 
pellant, is  the  lawful  owner  of  the  pro- 
perty in  dispute.  Whether  such  a  law 
would  be  conducive  to  the  public  welfare 
or  not.  is  a  question  upon  which  I  do 
not  wish  to  express  any  opinion.  But  it  is 
beyond  all  dispute  that  no  such  law  is  to  be 
found  in  our  Statute  Book ;  and  I  am,  there- 
fore, unable  to  see  how  the  special  appellant 
can  resist  the  present  claim.  The  special 
appellant  himself  has  committed  an  improper 
act,  by  dispossessing  the  plaintiff  of  a  proper- 
ty which  did  not  belong  to  him.  This  act 
gave  to  the  plaintiff,  in  my  opinion,  a  good 
and  valid  cause  of  .action  as  against  the  spe- 
cial appellant ;  and  I  see  no  reason  whatever, 
either  in  justice  or  equity,  why  we  should 
allow  him  to  set  off  that  act  against  the  fraud 
committed  by  the  plaintiff's  husband — a 
fraud  with  which,  as  1  have  repeatedly 
observed,  he  had  nothing  whatever  to  do.  If 
we  dismiss  this  suit  upon  the  ground  of  this 
fraud,  it  would  be  merely  by  way  of  a  pe- 
nalty; but  what  right  have  we  to  inflict  such 
a  penalty  when  it  is  nowhere  prescribed  by 

•3  W.  R.,  P.  C,  p.48. 


the  law  ?  If  we  are  at  all  at  liberty  to  go  upon 
grounds  of  pu.ilic  jx)llcy,  we  must  look  tq 
that  policy  as  it  has  been  established  by  the 
Legislature  itself;  and  if  we  are  really 
anxious  for  the  interests  of  the  only  innocent 
persons  who  have  suffered  from  the  fraud  in 
question,  we  should  not  overlook  what  has 
been  already  remarked  by  me,  namely,  that 
the  success  of  the  plaintiff  in  this  case  would 
be  much  more  conducive  to  those  interests 
than  that  of  the  special  appellant. 

The  above  view  appears  to  me  to  be 
fully  corroborated  by  the  following  remarks 
of  Mr.  Taylor.     (See  pages  105  and  106.) 

"  It  seems  now  clearly  settled  that  a  party 
'^  is  not  estopped  from  avoiding  his  deed  by 
''  proving  that  it  was  executed  for  a  fraudu- 
^^  lent,  illegal,  or  immoral  purpose.  In  one 
"  case  (Doe  dem  Roberts  versus  Roberts*)  in- 
**  deed,  where  a  man  in  order  to  give  his  brother 
'*'  a  colorable  qualification  to  kill  game  convey- 
*'  ed  some  lands  to  him,  the  Court  held  that 
•'  his  widow  could  not  avoid  this  conveyance 
''  in  an  action  of  ejectment  brought  against 
"  her  by  the  brother;  and  in  the  subsequent 
**  case  of  Prole  versus  Wiggins,t  Sir  Nicho- 
'*  las  Tindal  observed  that  this  decision 
*'  rested  on  the  fact  that  the  defence  set  up 
**  was  inconsistent  with  the  deed.  The 
"  case,  however,  can  scarcely  be  supported 
'*  by  this  circumstance,  for  in  an  action  of 
*'eje(:tment  by  the  grantee  of  an  annuity  to 
**  recover  premises  on  which  it  was  secured, 
*'  the  grantor  was  allowed  to  show  that  the 
^'  premises  were  of  less  value  than  the  an- 
'*  nuity ;  and  consequently  that  the  deed  re- 
*'  quired  enrolment,  although  he  had  express- 
''  ly  covenanted  in  the  deed  that  the  pre* 
'^  mises  were  of  greater  value.  So  also 
''  where  a  bond  has  been  given  or  covenant 
'*  made  for  an  illegal  consideration,  the  ob- 
**  ligor  or  covenantor  is  not  debarred  from 
'*  avoiding  the  instrument  by  pleading  and 
'*  proving  the  illegality ;  and  this  too,  though 
*'  a  legal,  but  untrue,  consideration,  is  stated 
"  on  the  face  of  a  deed.  Indeed,  the  better 
"  opinion  seems  to  be  that  where  both  par- 
*'  ties  to  an  indenture  either  know  or  have 
**  the  means  of  knowing  that  it  was  exccut- 
'^  ed  for  an  immoral  purpose,  or  in  contra- 
**  vention  of  a  statute  or  of  public  policy, 
'*  neither  of  them  will  be  estopped  from 
'^  proving  those  facts  which  render  the  in- 
"  strument  void  ab  initio.  For,  although  a 
''  party  will  thus  in  certain  cases  be  enabled 
*'  to  take  advantage  of  his  own  wrong,  yet 


*  2  B  and  A,  p.  367. 
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"  this  evil  is  of  a  trifling  nature  in  com- 
"  parison  with  the  flagrant  evasion  of  the 
'Maw  that  would  result  from  the  adoption 
"  of  an  opposite  rule." 

The  cases  referred  to  here  are  not  directly 
in  point,  but  the  principle  involved  appears  to 
me  to  be  the  same.  It  is  true  that  the  special 
appellant  was  not  a  pariiceps  criminis  in  the 
fraud  committed  by  the  husband  of  the  plaint- 
ifif,  but  there  is  no  reason  why  he  should  be 
allowed  to  screen  himself  from  the  conse- 
quences of  his  own  wrongful  act  by  setting 
up  that  fraud  as  an  estoppel  in  the  present 
case.  It  may  also  be  observed  that  the 
plaintiff  is  not  seeking  in  this  case  to  get 
rid  of  any  instrument  executed  by  her  hus- 
band, but  that  ihe  special  appellant  is  en- 
deavouring to  use  the  schedule  filed  in  the 
Insolvent  Court  as  an  estoppel,  when  he  is 
competent  to  use  it  merely  as  a  matter  of 

» 

evidence. 

With  reference  to  the  second  objection,  I 
have  but  very  little  to  say.  I  do  not  think 
that  the  special  appellant  has  any  right  to 
take  this  objection,  for  it  is  one  which,  in  my 
opinion,  can  come  from  the  Official  Assignee 
only.  Whether  the  property  is  recovered 
by  the  plaintiff  or  by  the  Official  Assignee, 
the  creditors  of  her  husband  can  equally 
avail  themselves  of  it,  and  it  is,  therefore, 
for  the  benefit  of  those  creditors  that  this 
suit  should  be  allowed  to  proceed.  But 
whether  this  is  so  or  not,  the  disclaimer 
put  in  by  the  Official  Assignee,  who  was 
made  a  party  to  this  suit,  appears  to  be 
conclusive  on  the  point.  The  creditors  of 
the  plaintiff's  husband  may  sue  the  Official 
Assignee  for  this  disclaimer  if  they  like, 
but  a  mere  wrong-doer  like  the  special  ap- 
pellant has  no  right  to  rest  his  defence  upon 
such  a  ground. 

The  third  objection  is  equally  untenable. 
There  is  no  reason  for  supposing  that  the 
Lower  Courts  have  decided  this  case  without 


going  into  all  the  evidence  filed  by  the  par- 
ties, and  the  question  of  onus  does  not 
therefore  arise. 

The   special   appeal   ought,   therefore,  to  ' 
be  dismissed  with  costs. 


The  13th  July  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitler,  Judges. 

Sections  229  and  230,  Act  VIII.  of  1859. 

Case  No.  11 19  of  1869. 

Special  Appeal  from   a   decision  passed  by 
the   Judge   of  Tirhoot^    dated   the    2$th 
February    i86g,   reversing   a  decision    of 
the  Subordinate  Judge   of  that  District, 
dated  the  2§th  August  1868, 

Meer  Abdoos  Sobhan  (Defendant), 
Appellant, 

versus 

Brahma  Deo  Narain  (VWxTkWil^ Respondent, 

Mr,  C,  Gregory  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bhotua- 
nee  Churn  Dutt  for  Respondent. 

Held  that  the  principle  of  the  Full  Bench  ruling, 
that  a  suit  under  Section  330  of  the  Code  of  Civil  Proce- 
dure must  be  treated  as  an  ordinary  suit  for  the  recovery 
of  property,  and  that  the  whole  question  of  title  between 
the  parties  ought  to  be  ^one  intd,  is  equally  applicable 
to  a  case  under  Section  229. 

Mittery  J, — Wb  are  of  opinion  that  this 
case  has  not  been  properly  tried  by  either  of 
the  Courts  below. 

In  the  first  place,  we  are  at  a  loss  to 
understand  why  the  Lower  Courts  have 
treated  this  suit  as  a  suit  under  Section  230 
of  the  Code  of  Civil  Procedure,  and  not  as  a 
suit  under  the  239ih  Section  of  that  Code. 
The  allegation  with  which  the  special  re- 
spondent came  into  Court  was,  that  the  spe- 
cial appellant  was  about  to  dispossess  him  of 
the  village  in  question  in  execution  of  a  de* 
cree  to  which  he  was  no  party.  If  this  allega- 
tion is  correct,  the  special  respondent  is 
clearly  entitled  to  occupy  the  position  of  a 
defendant  under  Section  239,  and  the  Lower 
Courts  have  been,  therefore,  in  error  in  treat- 
ing him  as  a  plaintiff  under  Section  230. 
It  is  of  the  utmost  importance  to  the  right 
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determination  of  a  cause  to  assign  to  the 
parties  litigant  the  precise  positions  which 
they  are  entitled  to  hold  under  the  law ;  and 
every  error  on  such  a  point  is  almost 
always  likely  to  cause  a  serious  error  in  the 
decision  of  the  case  upon  the  merits.  The 
Lower  Courts  ought,  therefore,  to  enquire 
whether  the  special  respondent  was  or  was 
not  in  possession  at  the  time  when  he  pre- 
ferred his  complaint,  and  then  to  treat  him 
as  a  plaintiff  or  as  a  defendant,  according  as 
the  case  will  fall  under  the  one  or  the  'other 

k 

of  the  two  Sections  above  referred  to. 

In  the  next  place,  we  find  that  the  Lower 
Appellate  Court  has  given  a  decree  to  the 
special  respondent,  simply  upon  the  ground 
that  the  special  appellant  had  failed  to  show 
that  the  village  in  question  was  included  in 
the  decree  obtained  against  him  by  Meher 
Chand  Roy.      This  finding  is  not  sufficient, 
in  our  opinion^  to  meet  the  requirements  of 
this  case.     The  Court  of  first  instance  had 
distinctly  found  that  Meher  Chand  had  ob- 
tained possession  of  the  village  in  question 
in  execution  of  his  decree ;  and  if  this  find- 
ing was  correct,  the  special  respondent  was 
clearly    entitled    to    restitution,   that   decree 
having  been  set  aside  by  a  Court  of  compe- 
tent jurisdiction.     But  be  this  as  it  may,  a 
suit  like  the  present  cannot  be  disposed  of 
upon  such  a  narrow  ground  as  that  upon 
which  the  Judg^e's  decision  is  based.     It  has 
been  recently  decided  by  a  Full  Bench*  of 
this   Court  that   a  suit  under  Section    230 
must  be  treated  as  an  ordinary  suit  for  re- 
covery of  property,  and  that  the  whole  ques- 
tion of  title  between  the  parties  ought  to  be 
g^one  into  before  it  can  be  disposed  of  satis- 
factorily.     The  principle  of   this  ruling   is 
equally  applicable  to   cases   under  Section 
«29,  and  the  Ix)wer  Appellate  Court  was, 
therefore,  wrong  in    reserving   the  question 
of  title  for  a  future  litigation. 


The  case  is,  accordingly,  remanded  to  the 
Lower  Appellate  Court  for  a  fresh  depision, 
with  reference  to  the  above  remarks. 


•  13  W.  R.,  Full  Bench,  p.  80. 


The  13th  July  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges, 

Error-~Section  350,  Code  of  Ctvil  Procedure. 

Case  No.  94  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnaport^ 
dated  the  2gth  September  i86g^  affirming 
a  decision  of  the  Moonsiff  of  Gurbetta, 
dated  the  nth  August  t86g. 

Ram  Chunder  Chatterjee  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Ram  Jeebun  Dass  (Plaintiff),  Respondent, 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellants. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

In  a  suit  for  possession  of  a  quantity  of  land,  where 
the  first  Court  ^ave  plaintiff  a  decree  on  the  g^round  that 
he  had  proved  title  by  purchase,  and  the  Lower  Appellate 
Court,  in  confirming  the  decision  on  the  substantial  issue 
raised,  went  further  and  found  that  one  of  the  defend- 
ants was  plaintiff's  ryot,  contrary  to  the  allegation  set 
up  by  the  plaintiff  himself. 

Held,  in  special  appeal  that  the  error  did  not  affect 
the  merits  of  the  case  or  the  jurisdiction  of  the  Lower 
Court,  and  the  High  Court  could  not,  therefore,inter{ere 
under  Section  350  of  the  Code  of  Civil  Procedure. 

Kemp,  J, — This  is  a  suit  by  Ram  Jeebun 
Dass  against  several  parties.  It  is  necessary 
to  enter  into  some  detail  as  to  the  position 
of  the  parties.  The  grounds  of  special 
appeal  refer  only  to  the  finding  of  the  Lower 
Appellate  Court  that  Khurgeshur  Mytee  was 
the  tenant  of  the  land  in  dispute ;  whereas 
the  plaintiff  had  alleged  in  his  plaint  that 
Nobin  Patro  was  his  tenant,  and  that  Khur- 
geshur was  a  trespasser ;  ^nd  it  is  aaid  that 
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this  Court  ought  to  reverse  the  decision  of 
the  Lower  Court,  inasmuch  as  the  Lower 
Court's  decree  is  founded  upon  an  allegation 
not  to  be  found  upon  the  plaint.  We  now 
turn  to  the  plaint,  and  find  that  the  first  party 
made  a  defendant  is  Khurgeshur  ;  the  second 
party  are  the  special  appellants  before  us, 
Ram  Chunder  Chatter jee  and  others ;  the 
third  Nobin  Patro,  the  plaintiff's  tenant ;  and 
the  fourth  Sreedhur,  who  is  the  under-tenant 
of  Nobin  Patro.  The  allegation  in  the  plaint 
is  that  the  plaintiff  is  entitled  to  the  disputed 
1 1  beegahs  4  cottahs  of  land  under  a  pur- 
chase from  Juggernath  Ghose ;  that  the 
defendant  No.  i,  Khurgeshur  My  tee,  plun- 
dered the  crops  of  the  plaintiff's  ryot,  the 
defendant  No.  4 ;  that  the  defendant  No.  4 
brought  a  suit  for  damages  against  Khurge- 
shur; that  the  plaintiff  intervened  in  that 
suit,  which  being  dismissed  the  plaintiff 
brings  this  suit  for  possession  of  these  11 
beegahs  4  cottahs  of  land,  alleging  that  his 
title  has  been  prejudiced  by  the  dismissal  of 
that  suit.  We  may  mention  that  as  between 
the  plaintiff  Ram  Jeebun,  and  the  special 
appellants  before  us,  the  only  issue  which 
was  raised  in  the  pleadings  both  of  the 
plaintiff  and  of  the  special  appellants  was, 
whether  the  jote  of  1 1  beegahs  was  pur- 
chased by  the  plaintiff,  or  whether  it  was 
purchased  by  the  special  appellants.  The 
special  appellants  in  their  written  statement 
in  the  Court  below  distinctly  stated  that  the 
land  was  comprised  within  their  purchase ; 
that  the  plaintiff  had  given  only  one  of  the 
boundaries  correctly;  and  that  the  three 
other  boundaries  of  the  disputed  lands  were 
given  incorrectly. 

The  first  Court  laid  down  one  issue,  name- 
ly, whether  the  land  in  dispute  had  been 
purchased  by  the  plaintiff  or  by  the  spe- 
cial appellants  before  us.  On  that  issue, 
the  first  Court  found  distinctly  that 
the  plaintiff  had  proved  his  purchase,  and 
that  he  was  entitled  to  a  decree.  The 
decree  of  the  first  Court  was  to  the  effect 
that  the  plaintiff  should  get  possession  of  the 
disputed  land,  and  recover  from  the  defend- 
ant No.  2,  and  the  defendant  No.  i,  Khur- 
geshur Mytee,  his  costs  with  interest.  The 
Subordinate  Judge  has  confirmed  this  deci- 
sion, but  unfortunately,  although  he  has,  on 
the  substantial  issue  between  the  plaintiff 
and  the  special  appellants,  found  that  the 
plaintiff  is  entitled  to  possession  of  the 
disputed  land,  inasmuch  as  he  has  distinctly 
proved  that  the  land  was  purchased  by  him, 
he  went  further  and  found  that  Khurgeshur 
was  the  ryot  of  the  plaintiff,  contrary  to  the 


allegation    set    up    by    the     plaintiff    him- 
self. 

In  special  appeal,  this  mistake  of  the  Sub- 
ordinate Judge  has  been  made  much  use  of 
to  induce  this  Court  to  shut  its  eyes  to  the 
real  issue  in  this  case ;  and  it  is  because  that 
mistake  has  been  made,  although  Khurgeshur 
has  not  appealed,  that  this  Court  is  asked  to 
\set  aside   the  decision  of  the  Subordinate 
Judge  on  the  merits.     A  decision  of   their 
Lordships  of  the  Privy  Council  in  the  case 
of    Ishan    Chunder     Singh    versus    Shama 
Churn    Bhutto,    published    in   the   Weekly 
Reporter,  Volume  VL,  page  57,  has  been 
quoted  in  support  of  this  contention.     Now, 
there  can  be  no  doubt  that  the  plaintiff  in 
this  case  did  not  sue,  alleging  Khurgeshur 
Mytee  to  be  his  tenant.     On  the  contrary,  he 
sued  on  an  averment  that  Khurgeshur  Mytee 
was  a  trespasser  and  a  wrong-doer,  inasmuch 
as  he  had  looted  the  crops  of  the  plaintiff's 
ryot  Nobin  Patro.     What  their  Lordships  of 
the    Privy   Council   disapproved   of   in    the 
decision  referred  to  was,  that  the  decision  of 
this  Court  had  been  come  to  upon  a  stale  of 
facts  which  had  not  been  alleged  or  pleaded 
by  the  plaintiff ;  and  what  they  insisted  upon 
as  a  rule  to  be  observed  was,  ^t  the  state  of 
facts  and  the  equities  and  ground  of  relief 
originally  alleged  and  pleaded  by  the  plaintiff 
shall  not  be  departed  from.     Now,  in  the 
special  appeal  now  before  us,  the  allegations 
of  the  plaintiff  were  not  substantially  depart- 
ed from  by  the  Court  of  first  instance.     The 
substantial  issues  between  the  plaintiff  and 
the  special  appellants  as  to  whose  was  the 
land   were   tried,  although  the   Subordinate 
Judge,  as  already  observed,  has,  by  surplusage, 
entered  into  the  question  of  whether  Khur- 
geshur Mytee  was  the  tenant  of  the  plaintiff, 
notwithstanding    that    the    plaintiff    himself 
did  not  allege  this  in  his  plaint,  and  found 
that  he  was  so.     Still,  Khurgeshur  has  not 
appealed  against  this  finding,  and  the  sub- 
stantial issue,  as  above  specified  between  the 
plaintiff  and   the  special  appellants  having 
been   decided  in  favor  of  the  plaintiff,  we 
cannot   interfere   with  the   decision   of  the 
Lower  Court  under  Section  350  of  the  Code 
of  Civil  Procedure,  as  this  error  of  the  Lower 
(Jourt,  if  it  is  an  error,  does  not  affect  the 
merits  of  the  case  or  the  jurisdiction  of  the 
Court.     The  merits  of  the  case  as  between 
the  parties  really  in  conflict  have  been,  as 
above  shown,  decided,  and  the  conflict  itself 
has  been   fully  adjudicated   upon   by  both 
Courts. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 
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The  14th  July  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges, 

Contribution— Joint-decree— Procedure. 

Case  No.  582  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Mymensinghy  dated 
the  joth  December  iS6p,  affirming  a  deci- 
sion of  the  Moonsiff  of  GhosegaoUy  dated 
the  28th  May  i86g. 

Kristo  Monee  Debia  (one  of  the" Defendants), 

Appellant, 

versus 

Buroda  Dassia  Chowdhrain  (Plaintiff), 

Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  a^Moc  co-tenants  to  recover  rent  paid  by 
pla.iotiff  on  their  behalf,  a  joint-decree  declaring  the  de- 
fendants collectively  liable  oug^ht  not  to  be  passed.  The 
Court  should  determine  what  portion  of  the  whole  rent 
oug'ht  to  be  re-paid  by  each  one  of  the  defendants,  and 
whether  each  defendant  is  under  any  liability  to  pay  the 
plaintiff  at  all. 

Phear,  J. — The  judgment  of  the  Lower 
Courts  is  manifestly  founded  upon  a  false 
view  of  the  rights  of  the  parties.  The  de- 
cree in  the  rent-suit  merely  had  the  effect  of 
judicially  declaring  that  all  the  defendants 
in  that  suit  against  whom  it  was  passed 
were  jointly  bound  to  pay  the  rent  which  the 
plaintiff  in  that  suit  claimed  of  them. 

In  this  suit  the  question  is,  not  whether 
all  the  defendants  together  with  the  plaintiff 
were  bound  to  pay  the  zemindar  the  whole 
amount  of  rent  due  to  him,  but  what  may 
be  the  portions,  as  between  themseTves.  in 
which  they  are  bound  to  pay  it ;  and  tnis  is 
a  matter  depending  entirely  nn  th^ir  Qgypj-pl 
inJfilfiaL^  in  the  property  and  their  relations  to 
one  another  with  regard  to  it. 

Perhaps,  it  would  have  been  more  regular 
if  the  plaintiff  had  brought  a  separate  suit 
against  each  defendant.  But  whether  this 
would  be  so  or  not,  the  Courts  in  this  suit 
ought  to  determine  what  are  the  shares  of  the 
whole  rent  which  the  present  defendants 
ought  respectively  to  recoup  the  plaintiff. 
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The  effect  of  the  joint-decree  which  has 
been  given  by  the  Lower  Courts  will  lie, 
that  any  one  of  the  defendants  who  pays  the 
amount  of  that  decree  will  have  a  right  of 
suit  against  the  others  collectively,  -and  so 
on  ad' infinitum  (at  least  so  long  as  the  de- 
fendants will  last),  if  the  principle  on  which 
the  Lower  Courts  have  gone  is  correct.  We 
need  hardly  say  that  the  law  is  not  so 
unreasonable  as  to  force  the  parties  to 
such  a  gradual  elimination  as  this. 

This  case  has  not  yet  been  tried  on  its  pro- 
per merits.  The  decrees  of  both  the  Lower 
Courts  must,  therefore,  be  reversed,  and  the 
case  must  be  sent  back  for  re-trial  in  the  Court 
of  first  in3tance;  and  the  Court  must  de- 
termine on  such  evidence  as  the  parties  may 
produce  in  support  of  their  respective  cases, 
what  portion  of  the  whole  rent  which  has 
been  paid  by  the  plaintiff  ought  to  be  re -paid 
to  her  by  each  one  of  the  defendants ;  and 
in  considering  this  general  question,  the 
Court  will,  of  course, -have  to  determine,  with 
regard  to  each  defendant,  whether  he  is  under  | 
any  liability  to  pay  the  plaintiff  at  all. 


The  costs  of  the  suit  will  abide  the  event. 


The  14th  July  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  P2.  Jackson, 

Judges, 

Execution — Costs—Fees. 

Case  No.  190  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  2Sth  March  i8yo. 

Madhub  Chunder  Bera  (Judgment-debtor), 

Appellant, 

versus 

Ram  Lochun  Bera  (Decree- holder). 
Respondent, 

Baboos  Mohinee  Mohun  Roy  and  Ashootosh 
Mookerjee  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondent. 

Where  a  suit  was  decided  after  trial,  and  the  decision 
bems^  reversed  by  the  High  Court  on  appeal,  the  case 
was  remanded  with  orders  allowing  the  plaintiff  to 
amend  his  plaint,  but  requiring  him  to  pay  all  the  costs 
of  the  first  two  hearings. 
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H|£LD  that  the  stamp  for  the  plaint  was  properly 
included  in  the  costs  of  the  second  hearing  in  the  Court 
below,  and  that,  as  the  case  was  sent  back  for  re-trial 
and  not  as  a  mere  remand,  the  whole  of  the  pleader's 
fees  should  be  paid  for  the  second  trial. 

Jackson^  J, — This  is  an  appeal  in  execu- 
tion of  a  decree  from  the  Subordinate  Judge 
of  Hooghly.  In  executing  a  decree  of  this 
Court,  he  found  that  the  High  Court  had 
given  to  the  plaintiff  all  the  costs  in 
the  High  Court,  detailing  distinctly  their 
amount,  and  that  it  had  also  given  the  costs 
of  the  Lower  Court,  but  had  not  distinctly 
detailed  their  amount.  In  executing  this  de- 
cree, the  Subordinate  Judge  has  ascertained 
what  that  amount  was,  and  has  allowed  execu- 
tion to  proceed  upon  that  amount.  The  con- 
tention before  us  is  that  it  was  for  the  High 
Court  to  have  slated  that  amount ;  that  it  was 
not  for  the  Subordinate  Judge  to  ascertain 
what  it  was ;  and  as  it  was  not  stated  in  the 
High  Court's  decree,  it  could  not  now  be 
executed  at  all.  In  support  of  this  view  of  the 
law,  one  case  is  quoted,  in  which  it  appears  that 
there  was  some  doubt  as  to  what  the  High 
Court  did  intend  to  give  as  costs,  and  in 
which,  accordingly,  in  consequence  of  that 
doubt,  the  Court  afterwards  declared  that  it 
could  not  be  ascertained  in  execution.  Other 
cases  are  quoted  to  the  effect  that  only  what 
is  stated  in  the  decree  is  to  be  awarded,  and 
nothing  beyond  that. 

We  think  that  it  is  sufficiently  stated  in 
the  decree  what  costs  are  given  by  the  High 
Court ;  they  are  the  costs  of  the  High  Court 
itself  and  the  costs  in  the  Lower  Court,  of 
the  hearing  from  which  the  appeal  was 
heard  by  the  High  Court. 

There  are  two  points  on  which  it  is  con- 
tended that  the  Lower  Court  has  been  wrong 
in  estimating  these  costs;  first,  in  giving  the 
amount  of  the  stamp  for  the  plaint;  and 
secondly,  in  awarding  more  than  half  pleader's 
fees.  It  appears  that  this  was  an  exceptional 
case  in  one  way,  that  after  the  plaint  was  put 
in  the  parties  went  to  trial,  and  a  decision 
was  passed  upon  the  claim,  and  on  appeal 
to  the  High  Court  the  decision  of  the  Lower 
Court  was  reversed,  and  the  case  remanded 
to  the  first  Court  with  orders  that  the  plaint- 
iff might  be  allowed  to  amend  his  plaint,  but 
at  the  same  time  the  plaintiff  was  required 
to  pay  in  all  the  costs  of  these  first  two 
hearings. 

It  is  admitted  now  by  the  plaintiff  that 
the  defendant  is  entitled  to  all  these  costs. 
We   think  that  the  stamp   for  the   plaint, 


which  it  is  denied  ought  to  have  been  put 
in  amongst  the  costs  of  the  second  hearing 
in  the  Court  below,  has  been  properly  in- 
cluded in  these  costs;  and  as  the  case  was 
sent  back  for  a  re-trial,  and  not  as  a  mere  re- 
mand, the  whole  of  the  pleader's  fees  should 
be  paid  for  the  second  trial.  There  being, 
therefore,  no  doubt,  in  our  minds,  as  to  what 
amount  of  money  ought  to  be  paid  under 
the  decree  of  the  High  Court  on  account 
of  costs,  we  see  no  objection  to  the  Lower 
Court  drawing  up  an  account  of  these  costs, 
and  making  the  defendants  reimburse  these 
costs  to  the  plaintiff.  We  dismiss  this  appeal 
with  costs. 


The  14th  July  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Section  246,  Act  VIII.  of  1850— Jurisdiction- 
Title. 

In  the  Matter  of 
Khelat  Chunder  Ghose,  ^/i/ioner, 

versus 

Bhuggobutty  Churn  Mookerjee,  Opposite 

Party, 

Bahoos  Romesh  Chunder  Mitter  and  Motet 
Lall  Mookerjee  for  Petitioner. 

Bah 00  Oopendro  Chunder  Base  for  Opposite 

Partv. 

A  Judge  has  no  jurisdiction  to  try  the  same  objector^s 
claim  under  Section  246,  Act  VIII.  of  1S59,  ^  second  time 
as  against  the  same  attachment,  or  to  re-open  a  ques- 
!  tion  finally  decided  on  the  former  occasion. 

The  title  of  the  objector,  as  compared  with  that  of  the 
debtor  in  possession,  is  not  a  point  for  adjudication  un- 
.  der  Section  246. 

Jackson,  J, — Wk  think  that  the  cnrders 
of  the  Officiating  Judge  of  Nuddea  on  the 
second  enquiry  as  regards  the  objections  of 
Bhuggobutty  must  be  set  aside.  Those  or- 
ders were  passed  under  Section  246,  Act 
VIII.  of  1859.  The  law  on  the  point  is, 
that  the  enquiry  into  the  objection  must 
refer  to  the  possession  of  the  judgment- 
debtor  or  of  the  person  claiming  to  remove 
the  attachment,  and  that  possession  refers 
specially  to  the  time  when  the  property  was 
attached.  The  Judge  in  the  first  instance, 
when  the  first  enquiry  was  made,  acted  dis- 
tinctly according  to  law  ;  and  finding  that 
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the  jadgmenudebtor  was  in  possession  at 
the  time  the  attachment  was  made,  rejected 
the  claim  of  the  objector.  Mr.  Brown,  who 
has  since  become  Judge  of  Nuddea,  on  a 
subsequent  objection  as  regards  the  same 
attachment  by  the  same  objector,  has  set 
aside  the  attachment,  and  released  the  pro- 
perty without  any  enquiry  at  all  on  the 
point  of  possession. 

We  think  that  the  Judge's  order  is 
wrong  on  two  points;  first,  that  he  had 
no  jurisdiction  in  law  to  try  the  same 
objector's  claim  a  second  time,  as  against 
the  same  attachment.  The  question  of 
the  possession  of  the  objector  at  the  time 
of  the  attachment  had  been  finally  decided 
by  the  Judge  on  the  former  occasion,  and 
Mr.  Brown  could  not  re- open  that  question, 
the  more  especially  as  the  objector  had  him- 
self admitted  in  the  course  of  the  proceedings 
that  he  was  not  in  possession.  We  think 
Mr.  Brown's  decision  is  also  contrary  to 
law,  inasmuch  as  he  does  not  decide  that 
which  under  Section  246  of  Act  VIII.  of 
1859  he  was  bound  to  decide.  He  seems  to 
have  decided  that  the  objector's  title  was  a 
better  title  than  the  title  of  the  debtor's. 
This  is  not  s^oint  upon  which  any  adjudi- 
cation should  have  been  come  to  under  the 
law,  as  laid  down  in  Section  246  of  Act 
VIII.  of  1859. 

The  orders  of  Mr.  Brown  of  the  loth  of 
January  1870  are  set  aside  ;  and  the  result 
of  this  order  will  be  that  that  property 
still  remains  under  attachment,  and  further 
proceedings  in  execution  can  be  carried  on. 


The  15th  July  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Sir  Charles 
Hobhouse,  Bari,,  Judges, 

High  Conrt'Jttrisdiction— Section  362,  Code  of 

Civil  Procedure. 

Case  No.  185  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  ike  Judge  of  Rajshahye,  dated  the 
24th  February  iS'jo, 

Kalee  Doss  Sandyal  and  others  (Opposite 
Party),  Appellants, 

versus 

Roy  Luchmeeput  Doogur  (Petitioner), 
Respondents 


M outvie  Syud  Murhumut  Hossein  for 
AppeHants. 

Bahoos  Roniesh  Chunder  Mitler,  Sreenath 
Doss  and  Rash  Beharee  Ghose  for  Re- 
spondent. 

The  High  Court  has  jurisdiction  to  direct  a  Lower 
Court  in  what  manner  its  own  (the  High  Court's) '  de- 
cree or  order  shall  be  carried  into  effect  by  that  Court, 
and  to  see  that  the  Lower  Court  does  not  pervert  the 
order,  or  do  that  which  was  not  intended  to  be  done, 
even  when  such  order  constitutes  a  part  of  the  order  in 
execution  of  a  decree  which  the  Lower  Court  ought  to 
have  passed. 

Phear t  J, — We  think  that  we  clearly 
have  jurisdiction  to  direct  the  Lower  Court 
in  what  manner  our  own  decree  or  order 
should  be  carried  into  effect  by  that  Court. 
When  the  case  came  up  to  this  Court  on 
appeal  under  Section  257,  the  order  made 
by  this  Court  constituted,  no  doubt,  part  of 
the  order  in  execution  of  the  decree  which 
ought  to  have  been  passed  by  the  Lower 
Appellate  Court ;  but  it  was  an  order  made 
under  and  by  virtue  of  the  authority  of  this 
Court;  the  Lower  Appellate  Court  is  by 
Section  362  charged  with  the  duty  of  carry- 
ing out  this  order.  It  is  very  possible  that 
so  far  as  the  direction  to  pay  interest  affected 
the  purchaser,  who  was  not  originally  a 
party  to  the  suit,  it  did  not  constitute  matter 
upon  which  an  appeal  properly  speaking 
would,  under  any  circumstances,  lie  to  this 
Court.  But  we  have  no  sort  of  doubt  that 
if  this  Court  had  authority,  as  it  undoubt- 
edly had,  to  make  that  order,  and  that  it 
devolved  upon  a  Court  subordinate  to  this  to 
carry  that  order  into  effect,  it  must  be  com- 
petent to  us  and  within  our  power  to  take 
care  that  that  subordinate  Court  does  not 
pervert  our  order,  or  do  that  under  it  which 
the  order  did  not  intend  should  be  done. 
On  the  whole,  we  feel  convinced  that  we 
have  jurisdiction  to  set  the  Lower  Appellate 
Court  right,  if  it  has  gone  wrong  in  the 
interpretation  of  the  order  of  this  Court 
which  it  was  charged  with  carrying  into 
execution  ;  and  on  considering  the  judgment 
which  has  been  given  by  the  Lower  Appel- 
late Court,  we  are  of  opinion  that  it  has 
misconstrued  the  order  that  this  Court  made 
with  regard  to  the  payment  of  interest  so 
far  as  regards  the  period  of  time  for  which 
interest  was  to  be  paid.  We  think  it  very 
clear  that  by  the  order  it  was  intended  that 
the  judgment-debtor  should  pay  the  interest ; 
and  we  also  are  of  opinion  that  the  interest 
so  to  be  paid  was  not  intended  to  go 
beyond  the  day  at  which  the  purchaser 
might  with  due  diligence  have  obtained  his 
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money  from  the  Lower  Court.  Having  re- 
gard to  the  facts  of  the  case  and  the  consti- 
tution of  the  Court  which  effected  the  sale,  it 
seems  to  us  that  the  purchaser  might  reason- 
ably have  taken  his  money  out  by  the  end 
of  April  1868.  The  order,  no  doubt,  was 
passed  earlier  in  the  month,  but  some  days 
certainly  were  necessary  to  enable  him  to 
get  that  order  carried  into  effect.  Up  to 
the  end  of  April,  then,  we  think  that  it  was 
intended  by  the  order  of  this  Court  that 
interest  should  be  paid  to  the  purchaser  by 
the  judgment-debtor. 

The  Lower  Appellate  Court  has  under- 
stood the  order  of  this  Court  to  give  in- 
terest down  to  a  date  so  late  as  September, 
and  in  this  respect  we  think  the  mistake 
was  made.  We  shall,  therefore,  direct  the 
Judge  that  interest  should  run  to  the  end 
of  April  and  no  further. 

The  question  of  costs  has  given  us  occa- 
sion for  some  consideration.  We  think  the 
right  order  will  be  that  each  party  should 
bear  his  own  costs.  Obviously,  much  cause 
for  error  in  this  matter  was  occasioned  by 
reason  of  the  purchaser  not  getting  the 
order  of  this  Cour^t  formally  drawn  up. 
On  the  other  hand,  the  present  appellant, 
or  rather  applicant,  has  asked  for  a  great 
deal  more  than  we  have  thought  it  right  to 
give  him.  Under  these  circumstances,  our 
order  will  be  that  each  party  will  bear  his 
own  costs  both  in  this  Court  and  in  the 
Lower  Court. 


The  1 8th  July  1870. 

Present : 

The    iion'bic    G.    Loch   and    Dwarkanath 

Mitter,  Judges, 

Decree— Compromise— Alienation— Hindoo  wi- 
dow—Reversioners. 

Case  No.  434  of  1870 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  20th  January  rSyo,  affirming 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict ^  dated  the  gth  July  iS6g, 

Mussamut  Indro  Kooer  and  others 
(Defendants),  Appellants, 

versus 

Shaikh  Abool  Barkat  and  others  (Plaintiffs), 

Respondents, 


Baboos  Unnoda  Per  shad  Banerjee  and  Romesh 
Chunder  Mitter  for  Appellants. 

Mr,  C.  Gregory  and  Baboo  Onookool  Chunder 
Mookerjee  for  Respondents. 

It  is  not  in  the  power  of  either  of  the  parties  to  fall 
back  upon  a  decree  the  effect  of  which  has  been  nullified 
by  mutual  consent  of  those  parties. 

A  compromise  by  which  a  Hindoo  widow  g^ives  up  all 
her  rights  in  her  husband's  estate,  reserving  only  a 
life-interest  in  a  part  of  it,  cannot  but  be  regarded  as  an 
alienation,  and  is  not  binding  against  the  reversioners. 

Mitter,  J, — I  am  of  opinion  that  the 
decree  of  the  24th  July  1839,  relied  upon 
by  the  Lower  Appellate  Court,  is  no  way 
binding  against  the  special  appellants  in  this 
case.  It  is  admitted  on  all  sides  that  a 
special  appeal  had  been  preferred  against 
that  decree  to  the  late  Sudder  Dewanny 
Adawlut;  and  it  is  also  admitted  that  the 
case  was  ultimately  settled  between  the  par- 
ties by  a  solehnamah  which  was  duly  notified 
to  that  Court.  Under  such  circumstances, 
it  is  clear  that  the  effect  of  that  decree  has 
been  nullified  by  the  mutual  consent  of  the 
parties  themselves,  and  it  does^t,  therefore, 
lie  in  the  powsr  of  either  oTthem  or  of 
their  legal  representatives  to  fall  back  upon 
it  in  the  present  litigation. 

It  has  been  said  that  if  the  special  appel- 
lants are  not  bound  by  the  decree  in  question, 
they  are  at  least  bound  by  the  compromise 
by  which  it  was  superseded.  I  am  of  opinion 
that  this  argument  has  no  force  whatever.  A 
compromise  like  the  present,  by  which  a 
Hindoo  widow  gives  up  all  her  rights  in  the 
estate  of  her  deceased  husband,  reserving 
only  a  life-interest  for  herself  in  some  of  the 
villages  belonging  to  that  estate,  cannot  but  be 
regarded  as  an  alienation  ;  and  I  am  aware  of 
no  provision  in  the  Hindoo  Law  which  would 
make  such  a  compromise  binding  against  the 
reversioner.  It  has  been  urged  that  a 
bond  fide  decree  obtained  against  the  widow 
would  be  binding  against  the  reversioner ; 
but  the  decree  of  a  competent  Court  of 
justice  stands  on  a  quite  different  footing 
from  a  compromise  effected  by  the  parties 
themselves. 

For  the  above  reasons,  I  would  reverse 
the  decision  of  the  Lower  Appellate  Court,  and 
remand  this  case  to  that  CJourt  for  a  fresh 
decision  upon  the  merits.  The  costs  of  this 
appeal  ought  to  abide  the  final  result. 

Lochy  J, — I  concur. 
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The  19th  July  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley 
and  Dwarkanath  Miller,  Judges, 

Religions  endowment—Bond  by  manas^er— 
Legal  necessity. 

Case  No.  64  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  yth  February  i8jo. 

Ram  Churn  Pooree  (Defendant),  Appellant, 

versus 

Nanboo  Mundual  (Plainiiff),  Respondent, 

Air.  C,  Gregory  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

A  suit  to  recover  on  a  bond  g^ven  by  the  de  facto 
manager  of  a  muth  as  a  charge  on  the  muth  having 
been  decreed  bjb^e  Subordinate  Judge : 

Held  that,  as  the  obligor  had  turned  the  previous 
manager  out  of  possession,  and  as  his  own  right  to  pos- 
session was  contested  at  the  time  he  executed  the  bond, 
he  was  in  no  better  position  than  a  trespasser  and 
wrong-doer. 

Held  that,  as  the  bond  was  given  for  antecedent 
claims  against  the  muth  of  which  a  portion  at  least  would, 
but  for  the  fresh  ri^ht  of  suit  given  by  the  bond,  have 
been  barred  by  limitation  ;  and  as  no  proceedings  had 
been  taken  for  sequestration  or  attachment  of  the  pro- 
perty, there  was  no  necessity  for  giving  the  bond,  and 
the  suit  could  not  succeed. 

Couch y  C.  J. — This  suit  is  brought  upon 
a  bond  which  is  dated  the  K4th  July  1865  ) 
and  unless  the  plaintiff  can  establish  his  right 
to  recover  on  ihe«bond,  he  must  fail  in  the 
suit ;  because  if  he  were  to  fall  back  upon  the 
money-claims  in  respect  of  which  the  bond 
is  alleged  to  have  been  given,  the  suit  would 
be  barred  by  limitation.  The  question  then 
comes  to  this — whether  Sheo  Churn  had 
authority  to  give  the  bond  so  as  to  charge 
the  muth. 

The  Subordinate  Judge  has  decided  in 
the  plainti£E*8  favor,  on  the  ground  that  Sheo 
Churn  was  the  de  facto  manager  of  the 
muthy  and  that  the  charge  was  one  which  he 
bad  power  to  make.  He  says,  "  that  Sheo 
"  Cbiu-n  was  in  possession  of  the  muth  at 
'Mhe  lime  when  the  charge  was  created,'' 
viz,y  at  the  time  when  he  gave  this  bond' 


"is  admitted."  It  appears  to  me  that  the 
judgment  of  the  Privy  Council  in  the  case 
of  Hunooman  Pershad  Pandey,  upon  which 
the  Subordinate  Judge  has  based  his  deci- 
sion, does  not  go  to  the  extent  of  showing 
that  Sheo  Churn  was  a  de  facto  manager 
having  such  power.  In  order  to  understand 
what  their  Lordships  in  the  Judicial  Com- 
mittee meant  to  lay  down  in  that  case,  it  is 
necessary  to  see  what  the  facts  were.  In 
the  statement  of  facts,  it  is  said  that  upon 
the  death  of  the  Rajah  leaving  an  only  son, 
his  widow  "assumed  the  proprietorship  of 
"  the  estates  of  her  late  husband  and  the 
"  guardianship  of  his  infant  son.  Her  name 
"  was  registered  with  that  of  her  minor  son 
"  on  the  records  until  he  attained  his  major- 
"  ity,  when  a  deed  of  gift  having  been  exe- 
"  cuted  by  the  Ranee  in  his  favor,  her  name 
"  was  removed  from  the  Government  regis- 
"  ter  of  land-owners  hy  a  petition  for  muta- 
"  tion  in  the  ordinary  way ; "  and  that  during 
her  incumbency  the  Ranee  dealt  with  the 
property  in  various  ways,  and  acted  as  mana- 
ger of  the  property.  Then  it  is  stated  that 
one  of  the  principal  points  submitted  to  the 
Court  in  the  argument  was  "  whether 
"  it  was  competent  by  the  Hindoo  Law  to  the 
"  Ranee,  as  the  registered  proprietor  of  the 
"  family  estate  and  curator  of  the  infant's 
"  property,  to  charge  ancestral  estates  by 
"  way  of  mortgage  in  consideration  of  the 
"  advances  made  for  the  benefit  of  the 
"  minor's  estate  to  prevent  a  sequestration 
"  and  probable  confiscation ; "  and  in  the 
judgment  which  was  delivered  by  Lord 
Justice  Knight  Bruce,  he  states  as  the  third 
point  which  was  to  be  determined :  "  Did 
"  the  Lower  Court  consider  the  point  whether 
"  the  rights  of  these  parties  could  wholly 
"  depend  upon  the  question  whether  that 
"  relation  was  duly  or  unduly  constituted?' 
That  is,  whether  the  rights  of  the  parties, 
derived  under  the  deeds  executed  by  the 
Ranee  charging  the  estate  for  the  purpose 
of  raising  money  to  prevent  sequestration, 
could  depend  wholly  upon  the  question  as 
to  whether  the  relation  in  which  the  Ranee 
assumed  to  stand  with  regard  to  her  son's 
estate  was  duly  constituted.  It  is  with  re- 
ference to  this  point  that  His  Lordship  says : 
"  It  is  to  be  observed  that  under  the  Hin- 
"  doo  Law,  the  right  of  a  bond-fide  incum- 
"  brancer  who  has  taken  from  a  de  facto 
"  manager  a  charge  on  lands  created  honest- 
"ly,  for  the  purpose  of  saving  the  estate 
"or  for  the  benefit  of  the  estate,  is 
"not  (provided  the  circumstance  would 
"  support  the  charge  had  it  emanated  from  a 
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"  de  /ado  and  de  jure  manager)  affected  by  plaintiff  might  have  sought  any  remedy 
*'the  want  of  union  of  the  de  /ado  with  the  which  he  had  against  the  muih  ;  but  it  does 
"  dejure  title.  Therefore,  had  the  Ranee  in-  ,  not  appear  that  any  proceedings  were  taken 
*'  truded  into  the  estate  wrongfully,  and  even  '  for  sequestration  or  attachment  of  the  pro- 
"  practised  a  deception  upon  the  Court  of  perty ;  and  there  was  not,  therefore,  any 
•  *•  Wards,  or  the  Collector  exercising  the  pow-  necessity  for  giving  this  bond,  and  thus  really 
"eis  of  a  Court  of  Wards,  by  putting  forth  giving  a  fresh  right  of  suit  when,  as  regards 
"  a  case  of  joint  proprietorship  in  order  to  at  least  a  portion  of  the  claim,  a  suit  for  it 
*'  defeat  the  claim  of  a  Court  of  Wards  to  would  have  i)een  barred  by  the  law  of 
"  the  Wardship,  which  is  the  case  that  Mr.  ^  limitation.  )L 
"  Wigram  supposed,  it  would  not  follow  that        t    1 .  t    .      1  ,     ,  ^  1 

"  those  acts,  however  wrong,  would  defeat    ^  ^  ^^'^^  'I  ^^i^  ^'^^^  doubtful  on  the  evi- 
**  the  claim  of  the  incumbrancer.''  ^^"^^  M\i^x  the  transaction  was  an  honest 

one,   and  that  the  plamliff   was   not  aware 

That  case  is  very  different  from  the  pre-  ,  of  the  circumstances  with  regard  to  Sheo 
sent.  The  facts  of  this  case  are  that  Poorun  '  Churn's  position  ;  that  he  honestly  believed 
Pooree  having  died.  Ram  Churn  Pooree  ap-  1  that  Sheo  Churn  was  the  de  /ado  manager 
pears  in  the  first  instance  to  have  obtained  of  the  miilh  having  power  to  charge  it. 
possession  of  the  muth,  and  to  have  been  in  Qn  these  grounds  I  have  come  to  the  con- 
possession  for  some  lime.  Then  he  appears  elusion  that  the  plaintiff  cannot  succeed  in 
to  have  been  dispossessed  by  Sheo  Churn  ;  ^his  case ;  and  were  it  not  that  the  Subordinate 
and  according  to  evidence  which  there  is  no  j^dge  has  found  that  the  bond  was  executed 
reason  to  disbelieve,  and  which  is  not  in  any  1  by  Poorun  Pooree,  I  should  have  been  In- 
way  contradicted,  11  months  after  the  death  <  dined  to  hold  that  it  was  not.  It  is  true 
of  Poorun  Pooree.  Sheo  Churn,  therefore,  |  that  the  writer  of  the  bond  and  other  wit- 
instead  of  being  m  the  management  of  the  ,  messes  have  been  called  to  speak  to  the  exe- 
properly  as  the  Ranee  was,  was  a  trespasser  1  cution  of  it,  but  the  absence  of  a  regular 
turning  out  another  person  who  was  in  pos-  :  account,  which  might  naturally  be  expected 
session.  His  right  to  the  possession  was  dis- ,  to  exist  (and  had  the  bonJTbeen  re.Uly 
puted  and  proceedings  were  taken  against  executed,  the  accounts  would  have  shown 
him,  if  not  immediately,  without  much  delay,  consideration  for  it),  is  to  mv  mind  a 
At  the  time  when  he  executed  this  bond,  suspicious  circumstance.  I  cannot  believe 
his  right  to  the  possession  was  contested,  jh^t  there  was  no  other  account  than  that 
He  was,  therefore,  in  no  better  position  than  ^hich  has  been  produced.  But  I  abstain 
a  trespasser  and  a  wrong-doer.  .  from  disposing  of  the  case  on  this  question 

It  may,  however,  be  said  it  was  possible  ■  ^^  ^^^^'  because  the  Lower  Court  so  decided- 
that  he  had  a  right;  but  still  the  possession  ^  \  ^"^^s  that  the  bond  had  been  executed  by 
that  he  had  was  wrongfully  taken,  and  dur-  I  P^or^n  Pooree. 

ing  the  time  that  he  thus  remained  in  pos-  With  regard  to  the  expenses  of  the  shradhj 
session,  his  right  \vas  very  different  from  that  there  is  conflicting  evidence  as  to  by  whom 
with  reference  to  which  the  judgment  of  1  it  was  performed  or  to  whom  the  goods  were 
the  Privy  Council  was  given ;  and  I  think  supplied  by  the  plaintiff.  It  is  probable  that 
there  is  nothing  to  support  the  position  that  both  the  rival  claimants  performed  the  shradh^ 
Sheo  Churn  could  be  treated  as  a  de  /ado  and  it  may  be  that  Ram  Churn  got  part  of 
manager  of  the  estate,  and  able  to  create  a  the  goods  and  Sheo  Churn  the  other  part, 
charge  upon  it.  Possibly,   if  the  plaintiff  had   brought  a 

Another  objection   relates   to    the   power  ,  suit  on  that  ground  and  brought  it  in  proper 
which  a  de/ado  manager  has  of  dealing  with    time,  he  might  have  been  able  to  show  that 
the  estate,  that  is,  a  power  of  creating  honest- .  he  had  some  claim  on  the  property  of  the 
ly,  for  the  saving  of  the  estate  or  for  its  be-    muth,  and  then  it  would  have  been  necessary 
.  nefit,  a  charge  upon  it.  for  us  to  determine  to  what  extent  goods 

"^  In  this  case,  however,  the  bond  was  not  ^^^^e  supplied  and  to  whom— questions  on 
given  as  a  mortgage  for  advances  made  at  ^^'^^^^^  ^^^  "^«^  ^^^^  ^^w  pass  any  opinion. 
the  time.  It^  was  given  in  respect  of  antece-  ,  The  present  suit  is  on  the  bond,  and  un- 
dent transactions,  and  there  was  no  necessity  \  less   the   plaintiff  can    establish   that   Sheo 


for  Sheo  Churn  giving  such  a  bond.  There 
was  no  danger  to  the  estate  which  the  money 
was  advanced  for  the  sake  of  averting.    The 


Churn  had  power,  under  the  circumstances, 
to  charge  the  muth^  he  is  not  entitled,  to  the 
decree  which  is  appealed  against. 
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1  think,  therefore,  that  that  part  of  the 
decree  of  the  Lower  Court,  which  makes  the 
properly  in  the  possession  of  Ram  Churn 
liable,  must  be  reversed,  and  the  plaintiff's 
suit  dismissed  as  against  Ram  Churn,  with 
costs  of  this  Court  and  of  the  Lower  Court. 

Bayley,  y.— 1  am  of  the  same  opinion. 

Miiter,  J, — I  concur. 


The  19th  July  1870. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

fudges. 

Rent-suit— Pleas— Issues. 
Case  No.  410  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  igth 
January  i8yOy  modifying  a  decision  of 
the  Moonsiff  of  that  District,  dated  the 
i6th  July  1868, 

Parbooddeen  MuUick  and  others 
(Defendants),  Appellants, 

versus 

Molaem  Bibee  and  another  (Plaintiffs), 
Respondents, 

Baboo  Taruclinath  Sein  for  Appellants. 

Baboo    Ubinash    Chunder  Bantrjee  for 
Respondents. 

fn  a  suit  by  putneedars  for  rent  where  the  defend- 
ants plead  a  lalcheraj  title  set  up  longf  before  the  plaint* 
iffis  acquired  their  putnee,  the  issue  to  be  tried  is  not 
whether  the  lakheraj  title  is  valid  or  not,  but  whether 
plaintiffs  have  at  any  time  received  rent  for  the  lands 
in  dispute. 

Kenip^  J. — In  this  case,  I  think  it  neces- 
sary to  enter  into  some  detail.  The  plaint- 
iffs, special  respondents,  appear  to  have 
obtained  a  putnee  in  1261.  It  is  alleged  in 
the  plaint  that  after  taking  the  putnee  they 
received  rent  from  the  defendants,  special 
appellants,  up  to  1 262 ;  that  then  a  dispute 
arose  between  the  plaintiff  and  his  co-sharers 
which  led  to  an  attachment  by  the  Civil 
Court,  pending  a  decision  of  their  dispute; 
that  the  Collector  in  1263  appointed  a  Seza- 
wal;  that  the  Sezawal  failed  to  receive  any 
rents  from  the  defendants,  special  appellants, 


pellants,  set  up  a  lakheraj  title  for  these  very 
8 1  beegahs  odd  cotiahs  which  are  now  the 
subject  of   this   appeal.     It   is   further    ad- 
mitted in   the  plaint  that  the  Collector  on 
the  report  of  the  Sezawal  enquired  into  the 
case ;  that  is  to  say,  the  case  of  the  non- 
payment of  rent  by  the  defendants,  special 
appellants;  and  on  the   15th  August  1859, 
the  Collector  finding  that  he  was  unable  to 
collect  rent  from  these  lands,  because  they 
were    lakheraj,     directed    the    Sezawal    to 
withdraw  the  attachment  with  reference  to 
these   lands.     All    this   is    admitted    in   the 
plaint.     The   suit  was   brought  in  1273,  or 
nearly   twelve  years  after  the  plaintiffs  ob- 
tained the  putnee;  and  therefore  from  1261 
to  1273  with  the  exception  of  the  allegation 
of  having  received  rent  in  1262,  it  is  clear 
that   the   plaintiffs  have  never  received  rent 
from  these  lands.      When  the  case  was  be- 
fore the  first  Court  on  the  first  occasion,  the 
first  Court  dismissed  the  plaintiffs'  suit  hold- 
ing that  they  had  failed  to  set  up  even  a 
primdfacie    case    of    receipt   of    rent,   and 
that,  therefore,  it  was  unnecessary  to  go  into 
the    defendant's    case.     On    appeal    to    the 
Judge,  the  same  Judge  who  has  now  decided 
the    case,    Mr.    Bright,  without   going    into 
the  defendant's  case  found  on  the  kubooleut 
of  1258,  which,  it  appears,  was  produced  by 
the  naib  of  the  former  zemindar,  that  the  de- 
fendant had   been  paying  rent,  and  there- 
fore  without    looking   into   the    defendant's 
case,  he  sent  back  the  case  to  the  first  Court 
to   try   it   on    the   merits.     Both   the  Lower 
Courts,  the  first  Court,    and   the    Appellate 
Court  have  now  found  against  the  detend- 
ant. 

It  appears  to  me  that  this  decision  of 
the  Judge  is  wrong  in  law.  The  case  that 
he  had  to  decide  was  whether  the  plaint- 
iffs had  proved  that  these  were  lands  that 
had  paid  rent  to  them  at  any  time.  He 
had  not  to  decide,  as  we  pointed  out  to 
him  in  a  similar  case  the  other  day,  whether 
the  lakheraj  title  set  up  by  the  defendant 
was  valid  or  not;  there  will  be  time  enough 
for  him  to  decide  that  question  when  a  suit 
for  resumption  is  filed.  All  he  had  to  de- 
cide was  whether  the  lands  had  paid  rent  to 
the  plaintiffs  or  not.  Now,  in  the  face  of 
the  admission  on  the  plaint  that  between 
1 26 1,  when  the  plaintiffs'  title  was  created, 
and  1273,  there  has  been  admittedly  no  re- 
ceipt of  rent  by  the  plaintiffs  except  for  the 
year  1262;  and  that  the  Collector  had  failed, 
when  the  estate  was  under  attachment,  to 
collect   rents   from   the  .defendant,  who  al- 


who  from  that  time  or  from  1262,  set  up  a 
lakheraj  title.  In  the  plaint,  it  is  clearly 
recited  that  the  defendants,  the  special  ap-    leged  before  the  Collector,  and  successfully 
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alleged,  that  the  lands  in  dispute  were  la- 
kheraj,  and  obtained  from  the  Collector  an 
order  of  release  from  the  attachment.  In 
the  face  of  all  this,  it  is  difficult  to  understand 
how  the  Judge  could  have  satisfied  himself 
that  the  plaintiffs  had  at  any  time  received 
rent  for  these  lands.  The  lakheraj  title  of 
the  defendant,  be  it  a  good  title  or  a  bad 
title,  was  set  up  long  before  the  plaintiffs 
acquired  their  putnee.  Under  Section  ii, 
Regulation  III.  of  1827,  the  defendant  Ba- 
jaree  Bibee  applied  to  have  her  name  mu- 
tated in  the  room  of  the  lakheraj dar,  her 
father,  whose  name  was  on  the  CoUectorate 
register;  and  this  she  obtained  so  far  back 
as  in  1849.  Therefore,  all  along  and  before 
the  creation  of  the  plaintiffs'  right  in  the 
putnee,  this  claim  to  hold  these  lands  rent- 
free  was  set  up  by  the  defendants.  They 
have  also  in  this  case  filed  a  hibbanamah, 
the  proceedings  of  the  Collector  in  the  mu- 
tation-case, the  proceeding  of  the  Collector 
releasing  the  lands  from  attachment,  and  also 
a  list  of  documents  including  sunnuds  and 
chars-if^ich  were  filed  in  a  former  case ;  and 
ey  explain  the  reason  why  they  could  not 
file  the  documents  in  the  present  case,  by 
stating  that  they  have  been  lost  by  their 
mookhtear;  but  the  fact  that  they  were 
filed  is  patent  on  the  record  from  the  copy  of 
the  list  filed  by  them.  In  the  face  of  all  this, 
the  Judge,  instead  of  deciding  the  simple 
issue  before  him,  whether  the  plaintiffs  had 
received  rent  or  not,  goes  into  the  question 
of  the  validity  of  the  lakheraj  title,  which, 
I  hold,  he  was  not  justified  in  doing  in  this 
case. 

I  am  of  opinion  that  there  is  sufficient 
evidence  on  the  part  of  the  defendants  to 
show  that  these  lands  are  lakheraj  lands, 
and  that  the  plaintiffs  have  never  at  any 
time  received  rent  from  these  lands.  I, 
therefore,  dismiss  the  plaintiffs'  case,  reverse 
the  Judge's  decision,  and  decree  this  appeal ' 


with  all  costs.  The  plaintiffs,  if  so  advised, 
may  bring  a  suit  for  resumption  against 
the  defendants. 

Jackson,  y, — I  concur  in  this  judgment. 


The  19th  July  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Arbitration— Difference  of  opinion. 
Case  No.  416  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Hoogh- 
h'y  dated  the  20th  December  /S6p,  affirm^ 
ing  a  decision  of  the  Moonsiff  of  GhattaU 
dated  the  28th  August  t86g. 

Thakoor  Dass  Chuckerbmty  (Plaintiff), 

Appellant,  •• 

versus 

Ram  Jeebun  Chuckerbutty  (Defendant), 
Respondent, 

Bahoos  Ashootosh  Dhur  and  Luckhee  Churn 
Rose  for  Appellant. 

Baboo  Tarucknath   Sein  for  Respondent. 

A  case  having  been  referred  to  arbitration  without 
provision  being  made  for  a  difference  of  opinion,  and 
the  arbitrators  having  given  in  differing  awards,  the 
Court  of  first  instance  tried  the  case  anew  and  dismissed 
the  suit.  This  decision  was  confirmed  on  appeal.  In 
special  appeal  the  plaintiff  asked  that  the  case  might 
be  sent  back  to  the  arbitrators  with  a  provision  for 
difference  of  opinion,  and  that  they  might  submit  their 
award  a  second  time  :  Held  that  it  was  too  late  at 
this  stage  to  allow  such  a  course. 

Jackson,  ^.— In  this  case,  while  the  trial 
was  pending  before  the  Court  of  the 
Moonsiff,  a  reference  was  made  to  arbitration. 
The  reference  was  made  to  three  arbitrators, 
who  apparently  differed  in  their  judgments  • 
two  decreeing  the  case  for  the  plaintiff,  and 
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one  giving  in  his  award  several  days  later, 
and    decreeing    the    case   in   favor  of    the 
defendant.     It  tamed  out  then  that  no  pro- 
vision had  been  made  according  to  law  for  a 
difference  of  opinion  amongst  the  arbitrators. 
The  MoonsifF,  thereupon,  finding  that   the 
award  was,  in  fact,  no  award,  fixed  issues  in 
the  case,  called  for  evidence,  and  tried  the 
suit  anew.     In  the  course  of  his  judgment 
in  the  case,  he  alludes   to  the  arbitrators' 
award,  and  states  that  there  were   grounds 
for  doubting  whether  the  arbitrators  could 
give  -a  fair  and  impartial  judgment  in  the 
case,  as  they  were  mixed  up  in  the  dispute 
between  the  parties.     He  went  on  to  decide 
the  case  himself,  and  dismissed  the  plaint- 
iff's  suit.     An   appeal   was   preferred   from 
that  judgment    to    the     Judge,    who    also 
concurred    with    the    Moonsiff   in  disniiss- 
ing  the   plaintiff's   suit  on   the   ground    of 
limitation.     The   plaintiff    now    appeals    to 
this  Court,  and  his  vakeel  has  urged  upon 
OS  that  the  Lower  Appellate  Court  ought  to 
have  sent  back  the  case  to  the  Moonsiff,  in 
order  that  the  Moonsiff  might  send  back  the 
case  to  the  arbitrators  making  a  provision 
for  a  difference  of  opinion,  and  order  them 
to  submit  their  award  a  second  lime.     The 
vakeel  for  th^*Sppellant  has  shown  us  that 
this  was  the  course  pursued  by  this  Court 
in  another  case,  but  there  are  some  differ- 
ences between  this  case  and  that  case.    In 
that  case,  the    arbitration-award    being   set 
aside,  the  Court  acted  on  the  evidence  given 
before  the  arbitrators  ;  while  in  this  case  the 
Court  has  not  acted  upon  the  evidence  given 
before  the  arbitrators,  but  on  evidence  given 
before  itself.     1   have    no    doubt    that  the 
Court  would  have  the  power  to  remand  the 
case,   with  an  order  such  as  was  passed  in 
the  case  alluded  to,  but  in  this  case,  we  think, 
it   is  not  right  to  pass  any  such  order.     If 
the  special  appellant  wished  the  case  to  be 
referred  again  to  arbitrators,  he  should  have 
asked  the  Lower  Appellate  Court  to  have 
pursued  that  course.     He  did  not  do  so,  and 
now   at  this   late   stage   of  the    case,  after 
both  the  Lower  Courts  have  decided  against 
the  plaintiff,  we  think  we  ought  not  to  allow 
him   to  adopt  a  course   which   he  has  not 
thought  of  till  the  last  moment.     Upon  the 
meriis  between    the  parties,  no   ground  of 
special  appeal  is  preferred. 

We  think  there  ought  to  be  an  end  of 
this  litigation,  and  we,  therefore,  dismiss  the 
special  appeal  with  costs. 

Kempt  y. — I  am  of  the  same  opinion. 
TtoLXIV. 


The  20th  July  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch;  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge, 

Mesne-profits —  I  nterest — Damages. 
Case  No.  48  of  1870. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Gowalparah^  dat- 
ed the  23rd  December  iS6g. 

Protap  Chunder  Borooah  (Plaintiff), 
Appellant^ 

versus 

Raiiee  Surno  Moyee  (Defendant), 
Respondent, 

.  Mr,  R,  T,  Allan  for  Appellant. 

Baboos  Sreenath  Doss  and  Motee  Lall 
Mookerjee  for  Respondent. 

Although  interest  as  such  strictly  cannot  be  allowed 
upon  mesne-proHts  previously  to  the  institution  of  the 
suit,  tne  Court,  in  estimating  what  lass  has  been  sustain- 
ed by  the  plaintiff  in  being  kept  out  of  possession,  may 
take  into  consideration  that^  it  he  had  received  the  rents 
year  by  year,  he  vrould  have  been  able  to  make  use  of 
the  same,  and  may  thus  calculate  the  interest  in  the 
damages  to  be  awarded.' 

Couch,  C,  J, — ^1'he  principle  upon  which 
the  mesne- profits  are  to  be  awarded  is,  I 
think,  very  correctly  stated  by  Mr.  Justice 
Bayley  in  a  case  in  the  i  iih  Volume,  Weekly 
Reporter,  page  25,  and  there  he  says  that 
"  a  party  is  entitled  to  receive  what  he  could 
'*  have  realized  but  for  the  wrongful  act  of 
"  the  opposite  party;  he  has  to  receive  da- 
'*  mages  in  such  a  shape  and  of  such  an  ex- 
"  tent  as  to  cover  his  loss."  Now  to  apply 
that,  first,  to  the  question  of  the  allowance  of 
interest.  It  is  true  that  interest  cannot 
ordinarily  be  allowed  upon  damages  until 
the  damages  are  ascertained.  Act  XXIII. 
of  1 86 1,  Section  10,  authorizes  the  award 
of  interest  when  the  suit  is  for  a  sum  of 
money  due,  but  does  not  extend  to  the  award 
of  interest  upon  damages.  But  although 
interest  cannot  be  allowed  upon  the  mesne- 
profits  previously  to  the  institution  of  the 
suit  as  interest  strictly,  the  Court,  in  estimai- 
ing  what  loss  the  plaintiff  has  sustained  by 
being  kept  out  of  possession  of  the  property, 
may  take  into  consideration  that)  if  he  had 
received  the  rents  year  by  year,  he  would 
have  been  able  to  make  use  of  the  money  so 
received,  and  that  he  is  injured  not  to  the 
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extent  merely  of  the  amount  of  ihe  rents, 
but  of  the  benefit  ihat  he  could  have  receiv- 
ed from  using  the  money  if  he  had  got  it  in 
proper  time.      Therefore,   although  tl:^  in- 
terest could   not  be  awarded  from  year  to 
year  as  interest,  it  might  very  properly  have 
been  calculated  in  the  amount  of  damages 
awarded  to  the  plaintiflF.    Thae,  we  think,  is 
the  correct  principle.       tn   estimating   the 
amount  of  loss  so  incurred,  it  is  convenient 
fpr  (he  Court  to  allow  it  m  the  shape  of  in- 
terest year  by  year  upon  the  anmot  of  mes»e- 
profits  for  that  year,  \w,  the  result  is  the 
same ;  and  on  that  ground  we  concur  in  the 
case*  that  have  been  cited  where  interest  has 
been  awarded  upon  the  mesne- profits  year 
by  year.     If  that  mode  had  been  adopted  in 
the  present  case,  the  plaintiff  would  have  re- 
covered a  greater  amount  as  interest  than  has 
been  awarded  to  him,  because  the  Judge  has 
awarded  interest  from  the  date  of  suit  only 
upon  the  mesne-profits  which  accrued  during 
the  six  previous  years,  and  has  not  given 
interest  upon  the  mesne- profits  yeajr  by  year 
from  the  time  that  the  plaintiflf  ought  and 
^Ottki  have  received  them  but  fof  the  wrong- 
f^  act  of  the  defendant.    As  the  plaintiff 
did  not  claim  this,  there  is  no  ground  for 
dtefcurbing  that   part  of  ihe  decree  of  the 
Court  below,  although  the  plaintiff  has  not 
got  as  much  as   he  might  otherwise  h^ye 
obtained. 

Tl^e  other  question  is  as  regards  the^  rate 
oi  allowance  and  how  the  amount  i&  to.  be 
e^ifliat;ed  per  beesh.  Now,  the  plaintiff  is.  to 
b^  compensated  for  the  loss  that  he  suatakied: 
The  evidence  shows  that  before  the  dis- 
possession  by  the  defendant,  be  was  letting 
this  land  at  the  rate  of  9  rupees  z  annas 
per  beesh  of  ao  beegahs;  and  we  have  no 
evidence  that  during  the  period  for  which 
thft  mesne-profiis  have  been  awarded,  he 
cpi^d,  have  obtained  a  larger  sum.  It  is 
possible  that  he  might  have  done  so,  but 
h^  h^a  not  shown  that  by  hi&  witness.  The 
witness  ^ys  that  now,  that  is,  at  the  tdme  he 
\yas  giving  his  evidence,  he  paid  15,  rupees 
per  beeeh.  The  question  might  have,  been 
put  to  him :  "  How  long  have  you  been 
paying  that  ?'* ;  but  through  some  misfortiine 
«:  some  mistake  of  the  plaintiff  that  queadoa 
waft  pot  put,  and  the  plaintiff  has  not  showiv 
for  what  period  rent  has  been  pwd  at  a 
higjier  rate  than  Rupees  9^2  per  beesh  of 
^Q;  beegahs, 

Then,  with  regard  to  the  quantity  of*  land 
«pon  which  this  is  to  be  estimated,  the 
J«dg^  seems  not  to  have  been  justified  upon 


the  evidence  in  making  a  deduction  of 
fourth  for  unculturabie  lands.  The  evidence 
certainly  shows  that  more  than  three-fourths 
of  the  lands  was  culturable,  and  apparently 
had  been  so  for  a  considerable  time.  The 
only  deduction,  therefore,  that  ought  to  have 
been  made  was  on  account  of  the  bheel  and 
the  other  insignificant  matter  ;  and  a  fair 
allowance  for  that  would  be  one-eighth  in* 
stead  of  one-fourth.  It  may  be  that  this  n 
not  precisely  the  quantity,  but  we  think  we 
may  take  it  upon  ourselves  to  dispose  of  this 
matter,  rather  than  to  allow  the  case  to 
be  further  litigated. 

The  decree  must  be  modified  in  that  way; 
the  albwance  must  be  for  the  time  and  ait 
the  rate  fixed  in  his  decree  by  the  Jadge^ 
and  the  deductions  for  unculturabfe  lands 
must  be  calculated  at  one-eighth  instead  of 
one-fourth. 

There  is  another  paint  aboat  coUecdpn^ 
pharges,  which  has  been  already  disposed  of 
in  the  course  of  the  argument.  U  it  han^ 
been  shown  to  the  Court  tjbat  there  bad 
been  any  actual  ei^penses  incurred  by  the 
defend^t  for  collections,  a  deduction  might 
have  been  made  on  that  account ;  but  there 
is  nothing  to  show  that  any  coikction  charts 
have  actually  been  incurred,  and  we  are 
without  any  evidence  that  would  enajble  us 
to  make  any  deduction  for  collecLion3. 

We  think  each  party  should  pay  W»  oirA 
costs  of  this  appeal. 


The  20th  July  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  Chuf 
JusUcSy  and  the  Uo&'ble  F.  B.  Kemp^ 
jMdge. 

Right  of  suit— Attachment 
Case  Nb.  234  of  18^. 

Regular  Appeal  from  a  dtcisvm  passedr  fy 
the-  Judge  0/  Hooghlys  dated  thtt  i^h 
June  i86g, 

jArratoon  Ca^;apiet,  Special  Assignee,  repre* 
sentative  of  John  Cochrane,  Ofi^iaJ 
Assignee  to  the  estate  of  Joy  Gopal  Chat- 
terjise.  Insolvent  i^XaXxAx^^.  AppUlaniy 

versus 

Panna  Lall  Seal  and  others  (Defendants), 
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Bm^t  Unnoda  Ptrshad  Banerjee,  Hem 
Chunder  Banerjn,  and  Poorno  Chunder 
Shmnt  for  Appellant. 

Mr,  /?.  T,  Allan  and  Baboo  Ashootosh 
Dhur  for  Respondents. 

A  rigrht  to  bring  a  suit  cannot  be  attached  under  the 
Code  of  Civil  Procedure. 

C&ucky  C,  y. — ^Thk  cause  of  action  set 
forth  in  the  plaint  is  that  Joy  Gopal  Chat- 
terjee  had  obtained  a  decree  against  Mothoora- 
nath  Mollick  and  Sreenath  Mullick ;  and  the 
decree  having  been  confirmed  on  appeal,  it 
was  executed  by  the  District  Court,  and  the 
property  of  the  debtors  was  attached.  The 
plaint  then  goes  on  to  say  that  subsequently 
the  decree-holder,  Joy  Gopal,  became  insol- 
vent; and  the  present  plaintiff  took  posses- 
ion of  his  estate  under  an  order  of  the  Su- 
preme Court,  and  proceeded  with  theexecution 


Another  case  was  made  which  is  not  veiy 
distinctly  put  forward  in  the  plaint,  and  if 
is  this — that  the  defendant's  father,   when 
the  property  was  put  up  for  sale  under  the 
decree  which  was  obtained  upon  the  mort- 
gage, purchased  it  himself ;  and  it  is  alleged 
that  this  purchase  was  invalid,  and  that  the 
defendants    could   acquire    no  title   by  it. 
Now,  there  are   two  answers  to  that  \  one  is, 
that     supposing     the     defendant's     father 
did    improperly     purchase    on    that    occa* 
sion,   being  the   mortgagee  and  the  party 
who   had  brought  the  suit,  it   would   only 
amount  to  this — that  the  persons  who  were 
beneficially  interested,  or  who  were  in  the 
position  of  Sreenath's  heirs,  could  hive  com« 
plained  of  that,  and  could  have  applied  to  the 
Court  to  set  aside  the  sale ;  and  the  Court,  if 
satisfied  that  a  proper  case  had  been  made  out, 

.,..-.w^w«-    —   .^w^^v.^^    ww-.^,^«.,^..    might  have  set  aside  the  sale,  and,  probably, 

irthe^  decreV wh^r j o7gof^^^^^  I  !^  ^^®  ^^"'"^  .^^^  ^^^^  ^*  ^^ould  have  done 


ed^aod  caased  an  attachment  of  the  debtor's 
property  as  specified  at  the  foot  of  th^  plaint. 

It  then  states  that  the  defendants  in  this 
^it  intervened,  alleging   that   the  property 
which  had  been  attached  was  mortgaged  by 
Sreenath  Mullj^k,  one  of  the  debtors,  to  the 
father  of  the  defendants.  Baboo  Mutty  Lall 
Seal;  and  proceeds  to  allege  that  the  allega- 
tion of  a  mortgage  was  fraudulent,  and  that 
this  false  plea  of  a  mortgage  having  been  set 
up  and  a  collusive  decree  obtained,  the  pro- 
perty was  sold  under  that  decree;    and  it 
prays  for  a  declaration  of  the  debtor's  rights 
to  the  property,  and  that  its  liability  for  the 
decree  obtained  by    Toy   Gopal   Chatterjee 
may  be  declared.    Now,  the  plaint  alleges 
that  the  cause  of  action  arose  at  the  date  of 
certain  summary  orders,  namely,  on  the  7th 
of  September  and  23rd  Of  November  1867 
and  1st  of  August  1068;  but  this  is  not  so; 
for,  in  reality,  this  is  a  suit  to  set  aside  the 
mortgage  as  being  fraudulent.     The  suit  is 
founded  on  fraud,  because  unless  the  mort- 
gage can  be  set  aside,  the  plaintiff  cannot 
esiabltsh  his  right  to  attach  the  property  as 
tikat  of  his  judgment-^debtors  and  to  sell  it 
(m  of  die  mcmgaga.     The  mortgage  was 
made  00  ^e  14th  of  October  1841 ;  and  it 
m^pears  that  tt  must  have  come  to  the  know- 
i^ge  of  Joy  Gopal  Chatterjee,  or  of  the 
plaintiff  who  is  his  Assignee,  so  far  back  as 
the  16th  of  March  1848;  because  there  was 
then  a  suit  against  Mutty  Lall  Seal,  and  the 
mortgage  was  set  up  by  the  answer  filed  in 
thai  suit.    Therefore,  as  regards  this  cause 
of  action,  the  aoit  is  clearly  barred  by  Sec- 
Uonxo,AaXiV.  of  1859. 


it  upon  certain  terms,  such  as  that  the  de* 
fendant  should  get  back  the  money  which 
he  had  paid.  But  that  would  only  be  a 
right  to  bring  a  suit  to  set  aside  the  sale. 
Now,  a  right  to  bring  a  suit  was  not  a  thing 
which  could  be  taken  in  execution  of  the  de- 
cree which  had  been  obtained  against  Sree« 
nath  and  MothOoi-anath  Mullick.  The  Code 
of  Procedure  does  not  anywhere  allow  or 
provide  for  the  attachment  of  a  right  to 
bring  a  suit.  The  plaintiff,  as  Official  As'- 
signee,  has  only  the  same  rights  as  Joy  Gopal 
Chatterjee  had  as  execution-creditor,  and  he 
cannot  claim  to  have  that  property  sold  in 
execution  of  the  decree ;  because  at  the  time 
of  the  execution  there  might  have  been  a 
right  to  bring  a  suit  to  set  aside  the  sale. 
There  is  another  answer  which  goes  entire- 
ly to  the  merits  of  the  case.  It  appears 
that  liberty  for  the  mortgagee  to  bid  at  this 
sale  was  given  by  the  Court,  and  the  purchase 
was  sanctioned  by  the  Court.  After  that, 
the  Court  would  not  entertain  a  suit  to  set 
aside  the  sale,  because  the  mortgagee  was 
the  purchaser.  The  giving  of  this  permis- 
sion to  bid  and  the  sanctioning  the  sale, 
were  in  accordance  with  the  practice  of  the 
Court. 

Then,  with  regard  to  another  portion  of 
the  property,  namely,  that  which  originally 
belonged  to  Mothooranath,  and  which  itas 
left  by  him  upon  trust  for  the  benefit 
of  his  family,  it  is  said  that  Sreenath  had  no 
power  to  mortgage  this ;  that  he  may  have 
had  the  power  to  sell  but  not  to  mortgage  it ; 
and,  therefore,  his  mortgage  of  it  to  Mutty 
Lall  Seal  was  invalid.    On  that  ground  the 
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plaintiff  says  that  he  is  entitled  to  a  decree 
for  that  portion  of  the  property.  Here, 
again,  there  is  only  a  right  on  the  part  of  the 
family  of  Mothooranath  to  complain  that,  as 
Sreenath  had  no  power  to  mortgage,  it  was 
a  breach  of  trust  on  his  part  to  do  so.  The 
mortgage  might  possibly  have  been  set  aside 
if  a  suit  had  been  brought  at  the  time  by  the 
parties  entided  to  do  so,  but  it  could  only 
have  been  set  aside  by  a  suit.  The  property 
being  in  the  hands  of  Sreenath,  and  he  be- 
ing the  person  who  had  the  dominion  over 
it»  he  could  by  mortgaging  it  pass  a  title  to 
Mutty  Lall  Seal,  although  it  might  be  impro- 
per on  his  part  to  mortgage  instead  of  sell- 
ing it.  There  might  also  be  circumstances 
which  might  make  the  Court  think  that,  on 
the  whole,  the  mortgage  was  not  improper. 
In  any  way,  it  was  a  matter  for  enquiry  in 
a  suit  by  the  parties  who  had  the  right  to 
complain,  and  the  remarks  already  made 
as  regards  the  right  of  suit  to  set  aside 
the  sal'e  also  apply  here ;  it  is  not  a  right 
which  could  be  taken  in  execution  of  a  de- 
cree. The  suit  of  the  plaintiff,  therefore, 
entirely  fails.  The  only  real  ground  of 
complaint  which  he  could  have  had,  viz.y  to 
set  aside  the  mortgage  on  account  of  its  being 
a  fraudulent  one,  is  barred  by  the  law  of 
limitation,  as  he  had  notice  of  the  circum- 
stances regarding  that  mortgage  in  1848, 
and  did  not  bring  the  present  suit  till  1868. 
The  suit  in  which  notice  was  given  of  the 
mortgage  was  a  contested  suit,  and  there 
could  be  no  doubt  that  there  was  abundant 
notice  of  this  cause  of  action  if  this  was 
really  a  fraudulent  mortgage. 

.  This    appeal    must    be     dismissed    with 
costs. 


The  2otb  July  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

yudges. 

Suit— Contract  for  marriag'e. 

Reference  to  the  Hi^h  Court  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court 
at  Ranaghat,  dated  the  2yth  June  i8';>o, 

Juggessur  Chuckerbutty,  Plaintiff, 

versus 
PanChcowree  Chuckerbutty,  Defendant, 


Where  plaintiff  had  paid  defendant  a  sum  of  money 
in  consideration  uf  a  promise  made  by  the  latter  to  eive 
the  former  his  sister  in  marriage,  which  contract  nad 
been  broken  and  the  ^irl  was  married  to  another :  HsfLO 
that  an  action  would  lie  to  recover  the  money. 

Reference. — Plaintiff  sues  defendant  for 
Rupees  59  paid  to  him  in  consideration  of  a 
promise  made  by  defendant,  that  the  latter 
would  give  plaintiff  his  sister  in  marriage* 
which  contract  has  been  broken,  and  the 
girl  married  to  another.  Defendant  was  not 
the  legal  guardian  of  his  sister — her  mother 
being  still  alive.  Defendant's  pleader  has 
taken  an  objection  on  the  ground  that  the 
consideration  being  an  immoral  one,  no  ac- 
tion can  lie  for  the  breach  of  the  contract, 
nor  (both  parties  being  equally  in  fault)  to 
recover  money  paid  on  account  of  it.  I  con- 
sider part  of  the  alleged  payments  proved, 
and  refer  the  case  for  the  High  Court's 
decision  as  to  whether  the  contract  is  a 
valid  one. 

Under  the  English  Law,  it  would  appear 
that  the  contract  would  be  regarded  as  in- 
valid, on  the  ground  of  its  being  contrary  to 
public  policy  to  permit  marriage  to  be  made 
the  subject  of  mercenary  speculation.  Addi- 
son on  Contracts,  page  741,  5th  Edition. 

It  may.  however,  be  doubted  whether  the 
English  Law  on  this  subject  can  be  con- 
sidered applicable  to  this  country,  and  it 
appears  to  be  a  common  practice  not  only  to 
remunerate  match- makers  or  ghu/tucks  for 
their  services,  but  also  for  the  husband  to 
pay  a  certain  sum  called  pun  to  the  relatives 
of  the  wife  previous  to  the  marriage.  At 
the  same  time,  the  reasons  for  discouraging 
such  practices  would  seem  at  least  equally 
strong  in  this  country  as  in  England.  The 
pracdce  of  demanding  from  the  suitor  a  pun^ 
the  amount  of  which  goes  entirely  to  the 
parent's  benefit,  none  of  it  being  in  the  na- 
ture of  a  settlement  on  the  wife,  must  nn- 
;  doubtedly  tend  to  induce  the  exercise  of 
1  parental  influence  from  corrupt  motives  and 
encourage  the  buying  and  selling  of  women. 

As  I  am  not  aware  that  the  point  has 
been  as  yet  decided,  and  as  the  principle 
involved  is  one  of  considerable  importance, 
I  have  referred  it  for  the  decision  of  the 
High  Court  wiih  an  expression  of  my  own 
opinion  that  the  suit  cannot  be  maintained. 

Judgment  of  the  High  Court, 

JacksoHy  J, — It  appears  to  us  that,  In  the 
circumstances  of  this  case,  an  action  to  reco- 
ver back  the  money  paid  to  the  defendant 

will  lie. 
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The  20th  July  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Sections  2x6  and  217,  Civil  Procedure  Code- 
Execution— Procedure. 


Case  No.  158  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24-Pergunnahs,  dated 
the  26th  April  1870, 

Raj  BuUub  Shaha  (Judgment-debtor), 

Appellant^ 

versus 

Ram  Sadoy  Ghose  and  others  (Decree- 
holders),  Respondents, 
Baboo  Romanath  Bose  for  Appellant. 

Mr.  R,  E,  Twidaie  for  Respondents 

Wh«n  an  application  is  made  to  execute  a  decree  and 
notice  is  issued  under  Section  216,  Civil  Procedure  Code, 
and  the  opposite  party  presents  a  petition  containing 
pounds  of  objection,  the  Judge  is  bound,  whether  a  day 
for  hearing  is  fixed  or  not,  and  even  if  the  petitioner  is 
not  present,  to  consider  the  objections  and  pass  such 
order  as  may  appear  just  and  proper. 

Jackson,  J,— 'la  this  case  application  was 
made  to  execute  a  decree,  and  notice  was 
issued  under  Section  216  of  the  Code  of 
Civil  Procedure  to  the  party  against  whom 
execution  was  applied  for,  to  show  cause 
why  the  decree  should  not  be  executed. 
He  came  and  presented  by  his  pleader  a 
petition  containing  certain  grounds  of  objec- 
tion, and  on  that  petition,  the  Judge  made 
the  order  that  it  was  to  be  placed  before 
him  with  the  record. 

It  does  not  appear  that  any  day  was  fixed 
for  hearing  the  petition,  but  on  a  subse- 
quent day  the  Judge  states  that  the  case 
called  on,  and  was  repeatedly  placed 


before  him,  but  the  pleader  did  not  attend, 
and  therefore  the  objections  were  dis- 
allowed. 

The  judgment-debtor  afterwards  applied 
to  the  Judge  to  re-consider  this  order,  and 
the  Judge  there  expressly  slates  that  the 
objection  had  been  disallowed  in  consequence 
of  the  absence  of  the  pleader. 

It  appears  by  an  order  subsequently  made 
on  the  petition  of  the  decree-holder  that 
the  arrest  of  the  judgment-debtor  has  been 
ordered  in  execution. 

By  Section  217  of  the  Code,  it  is  pro- 
vided that,  "  when  such  notice  is  issued, 
**  if  the  party  shall  not  attend  in  person  or 
"by  a  pleader,  or  shall  not  show  sufficient 
"  cause  to  the  satisfaction  of  the  Court  why 
'*the  decree  should  not  be  forthwith  exe- 
"  cuted,  the  Court  shall  order  it  to  be  exe- 
"cuted  accordingly.  If  the  party  shall 
"attend  in  person  or  by  a  pleader,  and  shall 
"  offer  any  objection  to  the  enforcement  of 
"  the  decree,  the  Court  shall  pass  such  order 
"  as,  in  the  circumstances  of  the  case,  may 
"  appear  to  be  just  and  proper." 

It  seems  that  in  this  case  the  party  had 
atteniled  by  pleader,  and  had  offered  objec- 
tion, in  the  shape  of  a  written  petition,  to  the 
enforcement  of  the  decree.  The  proper 
course  would  have  been  for  the  Judge  to 
have  fixed  a  day  on  which  the  petitioner 
was  to  be  heard  ;  but  whether  such  day  was 
fixed  or  not,  and  even  if  the  petitioner  was 
not  present,  still  1  think  the  Judge  would  be 
bound  to  consider  the  objection  which  he  had 
filed,  and  to  pass,  as  required  by  the  Act, 
such  order  as,  in  the  circumstances  of  the  case, 
appeared  to  be  just  and  proper.  It  might 
be  that  the  ground  of  objection  raised  in  the 
petition  would  be  of  such  a  nature  as  that 
the  Judge  might  primd  facie  and  without 
going  further  into  the  case  see  reason  for  not 
proceeding  with  the  execution. 

I  think  the  Judge's  order  must  be  set  aside, 
and  he  must  be  desired  to  take  into  considera- 
tion the  objection  of  the  judgment-debtor, 
and  pass  such  order  as  he  thinks  proper. 

Glover,  J.— I  concur  generally  with  Mr. 
Justice  Jackson.  I  think  the  case  should 
be  remanded  to  the  Judge  to  try  the  nature 
of  the  objections  taken  by  the  judgment- 
(iebtor.  I  also  think  that,  if  a  day  had  been 
fixed  and  the  party  had  not  then  appeared, 
the  Judge  would  have  been  justified  in  not 
going  further  into  the  case,  but  might  have 
disposed  of  it  at  once# 
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The  30th  July  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Small  Cause  Court— Jurisdiction — Section  X3, 
Act  XI.  of  x865->Sectton  4»  Act  XXIII.  of 
x86i. 

Reference  to  the  High  Court  by  the  Judge 
of  the  2^^Pergunnahs,  dated  the  yth 
June  i8jo. 

Khoda  Buksh  Mistree,  Plaintiff, 

versus 

Banee  Mundul  and  another,  Defendants, 

In  a  suit  upon  one  cause  of  action  cognizable  by  a 
Court  of  Small  Causes,  ag-ainst  two  defendants,  one  of 
whom  resided  in  the  local  jurisdiction  of  such  Court, 
and  the  other  within  that  of  a  neighbouring  MoonsifiF : 

Held  that,under Section  1 2,  Act  XI.  of  f S65,the Small 
Cause  Court  had  jurisdiction  to  try  the  suit,  and  that  the 
Moonsiff  was  debarred  from  entertaining  it;  but  before 
proceeding  to  try  it,the  Small  Cause  Court  should  apply 
to  the  Hi^  Court  for  authority  to  do  so. 

This  case  was  referred  for  the  opinion 
of  the  Judge  by  the  Moonsiff  of  AliporCy 
with  the  foliotving  remarks : — 

In  reference  to  the  case  noted  above,  I 
bave  the  honor  to  state  that  the  suit  is 
brought  on  a  bond  jointly  executed  by  the 
defendants,  one  of  whom  is  a  resident  of  the 
town  of  Calcutta,  and  the  other  lives  within 
the  jurisdiction  of  this  Court.  •  The  cause  of 
action  is  said  to  have  arisen  in  Calcutta. 
The  plaint  was  originally  filed  in  the  Small 
Cause  Court  at  Sealdah,  and  registered. 
Even  the  plaintifT's  fee  was  taken,  but 
afterwards  the  plaint  was  returned  under 
an  order  of  the  14th  April,  on  the  ground, 
not  endorsed  on  the  plaint,  but  alleged  by 
the  pleader,  that  the  Small  Cause  Court 
had  no  jurisdiction.  But  I  am  of  opinion 
that  that  Court  bad  jurisdiction  to  entertain 
this  suit,  and  I  have  it  not. 

Section  47  of  Act  XI.  of  1865  (the  Small 
Cause  Court  Act)  runs  thus :  "  ♦  *  *  * 
and  except  as  hereinbefore  provided,  the 
provisions  of  the  Code  of  Civil  Procedure 
shalU  so  far  as  the  same  are  or  may  be  appli- 
cable, extend  to  all  suits  and  proceedings 
under  this  Act."  Section  42  of  Act  XXIII. 
of  186 1  provides:  **Act  VIII.  of  1859  shall 
"  be  called  the  Code  of  Civil  Procedure." 
Section  44  provides  that  '*  this  Act  (meaning 
"  Act  XXIIL  of  186 1)  shall  be  read   and 

taken  as  part   of   Act  VIIL   of    1859." 


«( 


N.iw,  Section  4  of  Act  XXIIL  of  1861  pro- 
vides: ''If  in  any  suit  there  are  more 
defendants  than  one,  and  at  the  date  of 
the  institution  of  the  suit  all  the  defendants 
shall  not  reside  within  the  jurisdiction  of 
the  Court  in  which  the  suit  is  brought,  but 
one  or  more  of  the  defendants  shall  reside 
within  such  jurisdiction,  the  suit  shall  not 
be  rejected  by  reason  of  all  the  defendant 
not  residing  within  the  jurisdiction  of  the 
Court  in  which  the  suit  is  brought;  but  the 
District  Court,  if  the  suit  is  pending  in  any 
Court  subordinate  to  such  Court,  or  the 
Sudder  Court,  may  order  that  the  suit  be 
heard  in  any  Court  subordinate  to  such 
Sudder  or  District  Court,  and  competent  in 
respect  of  the  value  of  the  suit  to  try  ike 
same!'  The  Small  Cause  Court  being  subor- 
dinate to  the  Sudder,  now  the  High  Court, 
could  have  taken  the  permission  of  that  Court 
to  try  the  suit  It  had  no  power  to  rejecl 
the  plaint. 

Section  12  of  Act  XI.   of  1865  provides: 
"Wherever   a  Court    of    Small    Causes    fs 
constituted    under    this    Act,    no   suit   cog- 
nizable  by  such    Court  shall   be   heard    or 
determined  in  any  other  Court  having  juris- 
diction within  the  local  limit^^of  the  juris- 
diction of  such   Court  of   Small   Causes.'^ 
The  word  cognizable  here  does   not   mean 
triable  on   bare  presentation ;   for  that  liis 
case  was  not,    as   the   Small  Cause  Conrt 
could  try  it  only  upon  a  contingency,  name- 
ly, the  High  Court's  permission.    We  must 
look  to  other  Sections  of  Act  XI.  for  the 
meaning  of  the  word  "  cognizable."     Now, 
Section  6  goes  to  say :  **  The  following  are 
the  suits  which   shall   be  cognizable  by  the 
Courts  of  Small  Causes,  namely,  claims  for 
money  due  on  bond,  or  other  contract,  Ac.'* 
But  such  suits  are   not   triable  by  a  Small 
Cause    Court    on    bare   presentation:    they 
are    triable    only    upon   the    happening   of 
a  contingency,  namely,  the  defendant's  re- 
sidence,  &c.,    within    its    local    jurisdiction 
as  provided  in  Section  8,  in  which  the  vvfo 
words  try  and  cognizable  coming  together 
set  forth  by  contrast  their  respective  mean- 
ings in  clearest  light,  namely,  "  The  Court 
of  Small  Causes  may  try  ail  such  suits  as 
are  described  in  the  sixth  Section,  and  there- 
by   made   cognizable    by   Courts   of   Small 
Causes,  if  the  defendant,  at  the  time  of  the 
commencement  of  the  suit,   shall  dwell  or 
personally  work  for  gain,  or  carry  on  bust* 
ness  within  the  local  limits  of  the  jurisdic- 
tion of  such  Court ;  or  if  the  ca$tst  cf  ac 
tion  arose  within  the  said  local  UmUSf  audi 
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the  defendant,  at  the  time  of  the  commence- 
meot  of  the  suit,  shall,  by  his  servacu  or 
agent,  carry  oq  business  or  work  for  gain 
wiihin  those  limits.*'  There  is  no  concurrent 
jurisdiction  between  a  Small  Cause  Court 
and  an  Ordinary  Civil  Court,  established  at 
one  and  the  same  locality.  The  suit  is  tria- 
ble either  by  me  or  by  th  it  Court,  and  not 
by  both.  The  High  Court  cannM,  as  I 
understand  it,  give  me  the  power  to  try  it, 
for  the  Subordinate  Court  must  be  '^  com- 
petent in  respect  of  the  value  of  the  suit  to 
%MJ  the  same,"  bat  the  claim  being  below 
590  n^iees^  th«^  Small  Cause  Court  alone  is 
cooapeient  to  try  it  under  Sections  6  and  12, 
and  that  takes  away  my  jurisdiction. 

The  pleader  contends  that,  as  the  Section 
8  of  the  subsequent  Act  Xi.  of  1865  in  its 
provision,  "  if  the  defendant  •  •  •  ♦ 
shall  dwell,"  &c.,  clashes  with  Section  4  of 
lUc  parevious  Act  XXIil.  of  1861,  thie  subse- 
quent Act  must  prevail.  But  I  do  not  see 
this  supposed  clashing.  Section  8  of  Act 
XI.  does  not  say  "  if  atl  the  defendants 
'^  shall  dwell,"  so  tlkat,  if  the  Section  4  ot 
Act  XXUI.  were  passed  after  the  passing  of 
Section  8  of  Act  XL,  there  would  have  been 
no  necessity  Jpr  repealin;^  any  part  of  Sec- 
tion 8  of  Act'Xl.  In  fact,  that  Section  4 
of  Act  XXllI.  of  i8(>i  was  passed  to 
sapply  the  defective  phraseology  of  the 
last  part  of  Section  5  of  Act  VIII.  of 
1859  ^^^  ^^  Section  4  of  Act  XLII.  of 
i860  (the  formec  Small  Cause  Court 
Act),  similar  to  that  used  in  Section  8  of 
Act  XI.  Can  we  suppose  that  the  Legis- 
lature meant  to  set  aside  an  obvious  improve- 
ment, when  that  very  Section  8,  in  its 
latter  provisions  *'  or  it  the  cause  of  action," 
Ac,,  is  an  improvement  upon  the  similar 
Section  4  of  Act  XLII.  of  i860  .?  There 
being^  already  ishat  provisioa  in  anotiier  law 
expressly  applicable  to  suits  under  Act 
XL,  it  was  tliought  unnecessary  to  repeat 
it  here. 

AMdbec  ease  noted   in  the     margin*  is 

•  Sr«»mottya    Bi-     similar  to  the  first,  except 

Old*  Dossce  -oersus    that  the  cause  of  action 

lUiUickbee  Dossee     ^^^^^  .^^  Chakurbare  wiih- 

oF  Chakartiare,  and      .       ^,  _  .... 

MoUiod  Doflsea  of  "»  ^l^e  common  jurisdic- 
Caicvctj^  laid  at  Ru-  tion  of  both  the  Courts. 
i?aes.7ft-7-3  But  it  makes   no   differ- 

ence, so  long  as  the  defendants  or  one  of  the 
defendants  lives  within  the  jurisdiction  of  ttie 
Small  Cause  Court. 

The  pleader  says  that  his  client  is  already 
hovaand;  and!  that  the  Small  Cause  Court 
\%  not  likely  to  Ua(e»  w  toy  ruling.    But  I 


have  no  power  to  refer  this  matter  to  the 
High  Court.  You  alone  can  do  so  under 
Section  38  of  Act  XXIII.  of  i86i.  I 
know  I  have  no  power  to  move  you  to  take 
that  step.  But  then  I  can  do  it  in  this 
shape.  If  I  am  wrong  in  my  interpretation, 
I  must  take  your  permission  under  Section 
4  of  Act  XXIII.  of  1861  before  I  can  go 
on  with  these  suits.  If  I  am  wrong,  I  beg 
hereby  to  have  the  necessary  permission. 
It  is  desirable,  as  the  pleader  asks,  to  have 
the  authoritative  ruling  on  the  point,  for  he 
says  that  such  a  contingency  daily  occurs. 

In  referring  the  case  to  the  High  Courty  ike 
Judge  expreM$d  th$  following  opinion  : — 

I  have  the  honor  to  enclose  in  original  two 
letters  from  the  MoonsiS  of  Alipore^  dated 
tbe  nth  and  30th  ultimo,  in  which  he 
contends  that  he  has  no  jurisdiction  to  en* 
tertain  a  suit,  which  the  Court  of  SmaU 
Causes  at  Sealdah  is  precluded  from  tryla^ 
by  reason  of  the  non-residence  of  one  ci 
the  defendants  within  its  local*  jurist 
diction. 

In  the  first  case  to  which  he  refers,  one 
defendant  is,  and  the  other  defendant  b  not, 
subject  to  the  Small  Cause  Court  jurisdic^: 
tion.  Both  are  generally  subject  to  the  juris^ 
diction  of  the  Moonsiff,  and  the  suit  is  m 
its  nature  cognizable  by  the  Small  Cause 
Court.  The  Moonsiff  says  that  the  Judge 
of  the  Small  Cause  Court  might  obtain  the 
sanction  of  the  High  Court  to  the  tcial  of 
the  suit  in  his  Court  under  the  provisions 
of  Section  4,  Act  XXUI.  of  1861 ;  and  c(x»- 
sequently  that  the  Moonsiff  has  no  jurisdic- 
tion because  the  suit  might  be  cognizable  by 
the  Small  Cause  Court  under  certain  cou- 
t-mgency. 

It  appears  to  me  that  the  Moonsiff's  view 
of  the  law  is  incorrect.  The  Section  4.  Act 
XXUI.  of  1 86 1,  was  not  intended  to  refer  to 
Small  Cause  Courts.  Section  la.  Act  XL 
of  1865,  refers  to  cases  which  are  cognizable, 
and  not  those  which  might  be  cognizable  if 
the  High  Court  sanctioned,  in  the  exercise  of 
its  authority,  an  enlargement  of  the  jurisdic* 
lion  of  the  Court.  Moreover,  even  if  the 
Judge  of  the  Small  Cause  Court  is  empower- 
ed to  ask  for  sanction  to  his  entertain-* 
ment  of  the  suit,  it  appears  that  he  is  not 
bound  to  do  so.  Consequendy,  the  jurisdic* 
tiou  of  the  Moonsiff  is  not,  in  my  opinion, 
barred  by  the  provisions  of  the  Small  Cause 
Court  Act;  and,  if  it  be  not  barred,  he  is 
hound  to  entertain  it. 
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Certainly,  the  District  Judge  has  no  juris- 
diction in  the  matter,  because  the  Small 
Cause  Court  is  not  subordinate  to  him. 

In  the  matter  of  expediency,  I  am  of 
opinion  that  the  jurisdiction  of  ihe  Small 
Cause  Court  ought  not  to  be  extended  to  per- 
sons not  subject  to  it  by  place  of  residence, 
except  on  very  strong  grounds. 

I  solicit,  therefore,  the  order  of  the  High 
Court  on  the  questi')n  whether  Section  12, 
Act  XI.  of  1865,  is  applicable  to  suits  to  which 
the  jurisdiction  of  the  Small  Cause  Court 
may  be  extended  by  a  special  order  of  the 
High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  y. — In  this  case,  the  plaintiff  sued 
upon  one  cau^e  of  action  two  defendants,  one 
of  whom  resided  in  the  local  jurisdiction  of 
the  Small  Cause  Court  at  Sealdah,  and  the 
other  within  that  of  the  Moonsiff  of  Alipore. 
Both  defendants,  indeed,  are  stated  to  have 
been  generally  subject  to  the  last-mentioned 
jurisdiction. 

The  plaint  was,  in  the  first  instance,  pre- 
sented in  the  Small  Cause  Court  at  Sealdah, 
and  after  being  registered  there  was  returned 
to  the  plaintiff.  It  was  then  presented  in  the 
Court  of  the  Moonsiff  of  Alipore  ;  and  as  a 
difference  of  opinion  has  arisen  between  the 
Moonsiff  and  the  Judge  of  the  24-Pergun- 
nahs,  he  has  referred  the  matter  to  this 
Court,  the  Moonsiff  being  of  opinion  that  he 
has  no  jurisdiction,  and  the  Judge  consider- 
ing that  he  has.  The  Judge's  view  is  that 
this  case  is  not  directly  cognizable  by  the 
Court  of  Small  Causes  at  Sealdah,  but  it 
might  become  so  in  the  event  of  the  High 
Court  granting  permission  to  that  Court  to 
try  it. 

It  has  been  held  in  a  previous  case,  on  a 
reference  from  the  Judge  of  the  Small  Cause 
Court  at  Sealdah,  as  shown  by  a  letter  from 
the  Registrar  of  this  Court  to  the  Judge  of 
that  Court,  dated  13th  July  1863,  that  the 
provisions  of  Section  4,  Act  XXIII.  of 
1 86 1,  applied  to  Courts  of  Small  Causes  in 
the  Mofussil,  and  consequently  the  Small 
Cause  Court  ought  not  to  have  rejected  the 
plaint  in  this  case,  by  reason  of  all  the  defend- 
ants not  residing  within  the  jurisdiction  of 
that  Court. 

The  Judge  appears  to  have  lost  sight  of 
the  distinction  between  a  suit  being  cogniz- 
able in  a  particular  Court,  and  a  Court  hav- 
ing power  to  try  a  suit  under  the  particular 


circumstance  of  one  of  the  defendants  not 
residing  within  the  jurisdiction  of  the  Court. 
It  is  clear  that  this  was  a  suit  cognizable  by 
the  Court  of  Small  Causes  at  Sealdah,  bat 
that,  before  proceeding  to  try  it  in  the  parti- 
cular circumstance  stated,  namely,  of  one 
of  the  defendants  being  beyond  the  juris- 
diction of  that  Court,  that  Court,  would  have 
to  apply  to  the  High  Court  for  authority  to 
proceed  to  try  the  case.  The  suit,  therefore, 
being  cognizable  in  that  Court,  it  seems  to 
me  that,  under  the  12th  Section  of  Act  XL 
of  1865,  the  Moonsiff  was  debarred  from  en- 
tertaining it,  and  that  consequently  his  opi- 
nion is  the  correct  one. 

I  should  mention  that  the  Madras  High 
Court  appear  to  have  come  to  a  similar  con- 
clusion in  the  case  reported  in  the  ist 
Volume  of  the  Madras  High  Court  Reports, 
page  103,  in  the  case  of  Subhaputi  Mudah 
versus  Mutta  Soonni  Mudah  and  others. 

Glover,  y. — I  concur. 


The  20th  July  1870. 

Present : 

The  Hon'ble  W.  Markby  and  Dwarkanath 

Mitter,  yudges. 

Revenue  Courts— Fraud— Jurisdiction. 

Case  No.  2355  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  yudge   of  Hooghly,   dated  the 
tjth  August   iS6g,  affirming  a  decision  of 
the  Subordinate   Judge  of  that  District, 
dated  the  i8th  February  1S69. 

Shibo  Soonduree  Dossee  and  others  (Defend- 
ants), Appellants, 

versus 

Panchcowree  Chundra  and  others  (Plaintiffs), 

Hespondents. 
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The  Advocate-General  and  Baboo  Taruck- 
nath  Sein  for  Appellants. 

Bahoos   Chunder   Madhuh    Ghose  and    Mo- 
hendro  Lall  Shome  for  Respondents. 


An  ex'Parte  decree  for  an  arrear  of  rent  having  been 
passed  by  a  Revenue  Court  aj^ainst  certain  tenants,  and 
their  land  having  been  put  up  for  sale  in  execution  and 
bous^ht  by  the  decree-holders,  the  tenants  brought  a 
civil  suit  to  get  rid  of  the  sale  as  well  as  of  the  decree. 
The  Lower  Courts,  finding  that  the  whole  of  the  pro- 
ceeding had  been  conducted  without  the  knowledge  of 
the  plaintiffs,  and  that  a  fraud  had  been  intended,  gave 
them  a  decree  setting  aside  the  sale,  and  affirming  plaint- 
iffs' title  in  the  disputed  land. 


Hbld  in  special  appeal  that,  as  the  parties  came  up 
on  a  ground  of  equity,  the  High  Court  could  interfere 
without  prejudice  to  the  jurisdiction  of  the  Revenue 
Courts.  Accordingly,  on  the  principle  that  the  de- 
fendants should  not  be  allowed  to  take  advantage  of 
their  own  fraud,  it  was  decreed  (the  purchase-money 
being  still  in  deposit  in  the  Collectorate)  that  the 
defendants  should  re-convey  the  property  to  the  plaint- 
iffs. 


Markbyy  J. — In  this  case,  it  appears  that 
the  defend ai^^s  are  owners  of  a  talook 
which  is  standing  in  the  name  of  one  of 
them,  namely,  Ishan  Chunder,  that  the  de- 
fendants are  the  owners  of  the  property, 
and  that  the  plaintiffs  were  the  holders  of 
certain  lands  included  within  the  limits  of 
that  talook. 

In  the  year  1862^  there  was  a  dispute  be- 
tween the  plaintiffs  and  defendants  as  to  their 
respective  rights. 

The  now  defendants  brought  a  suit  to 
resume  part  of  the  lands  as  lakheraj ;  and 
they  also  brought  a  suit  to  enhance  the  rent 
of  another  portion,  of  which  the  plaintiffs 
held  a  mowrosee  lease. 

They  failed  in  the  resumption-suit,  and 
only  succeeded  in  enhancing  the  rent  of  a 
very  small  portion  of  the  land ;  and  the  result 
was  that  the  plaintiffs  in  this  suit  had  a  claim 
against  the  defendants  in  this  suit  tor  Rupees 
225. 
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Now,  in  the  year  1866,  the  now  defendants 
brought  a  suit  in  the  Court  of  the  Deputy 
Collector  of  Howrah  against  the  now  plaint- 
iffs for  Rupees  13  as  due  for  rent  in  arrear; 
and,  on  the  17th  of  August  1866,  the 
Deputy  Collector  gave  a  decree  ex  parte 
against  the  present  plaintiffs  for  that  amount. 
The  amount  not  having  been  liquidated,  that 
portion  of  the  above-mentioned  lands  in  the 
defendant's  talook  which  was  held  by  the 
plaintiffs  under  a  mowrosee  lease  was  put 
for  sale  and  bought  by  the  defendants. 

In  1868  the  plaintiff  brought  the  present 
suit,  the  object  of  which  was  to  get  rid 
altogether  of  that  sale,  and  of  the  decree  in 
the  suit  under  the  deed  of  conditional  sale 
by  which  the  rent  was  declared  to  be  due, 
and  to  have  their  title  declared. 

They  allege  as  to  the  13  rupees  in  arrear 
for  rent  that  an  agreement  was  entered  into 
between  the  plaintiffs  and  the  defendants 
that  that  amount  should  be  set  off  against 
the  costs  due  to  the  plaintiff  from  the  de- 
fendants for  costs  of  the  litigation  of  1862; 
and  they  say  they  were  never  aware  of  the 
proceedings  in  the  Deputy  Collector's  Court ; 
that  the  whole  of  the  proceedings  pending 
the  suit,  and  up  to  the  time  of  the  sale,  were 
conducted  without  their  knowledge,  and  that 
they  were  advisedly  so  conducted  by  the 
defendants,  and  thai  it  was  a  fraud  intended 
by  them  against  the  property. 

The  facts,  as  now  finally  found  by  the 
Courts  below,  are  these — that  the  agree- 
ment for  the  set-off  which  they  allege  never 
really  did  take  place;  but  that  the  other 
allegations  of  the  plaintiffs  are  true,  and 
that  the  fraud  charged  to  the  defendants 
is  true;  and  on  that  a  decree  was  given 
to  set  aside  the  sale,  and  to  affirm  the  plaint- 
iff's title  in  the  disputed  lands. 

On  special  appeal  before  us,  the  objec- 
tion taken  has  been  that,  inasmuch  as  the 
sale-proceeding  were  founded  upon  a  judg- 
ment of  a  competent  Court,  and  they  were 
carried  on  and  directed  by  a  competent 
Court,  that  Court,  and  that  Court  alone^  can 
set  aside  those  proceedings. 

It  appears  that  the  plaintiffs  in  this  suit 
did  go  before  the  Deputy  Collector  to  have 
the  sale  set  aside ;  but  they  dM  so  after  the 
expiration  of  the  time  pointed'  out  by  Sec- 
tion 58,  and  on  that  ground  the  Deputy 
Collector  refused  10  entertain  the  applica- 
tion. 
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Now,  it  is  not  necessary  for  us  in  this 
case  to  express  any  opinion  whatever  as  to 
what  would  have  been  the  position  of  the 
party  who  had  purchased  this  property  at  a 
$ale  for  arrears  of  rent,  who  had  bought 
bond  fidgy  although  the  landlord  had  acted 
fraudulently  towards  the  tenant.  Probably 
in  such  a  case  this  Court  would  not  inter- 
fere, because  the  usual  rule  would  apply  that 
a  Court  of  equity  cannot  interfere  where 
the  rights  of  a  third  party,  who  is  not  before 
the  Court,  are  afiFected.  Nor  is  it  necessary 
for  us  to  say  what  would  have  been  the  result 
if  such  party  had  gone  before  the  Deputy 
Collector,  and  alleged  the  fraud.  Probably 
it  would  have  been  contended  that  that  Court 
was  a  competent  Court,  and  that  its  decision 
was  final.  The  Revenue  Courts  in  this 
country  have  a  jurisdiction  which  is  distinct 
from  that  of  the  Civil  Courts ;  but  in  this  case 
the  parties  came  before  us,  on  a  ground  of 
equity,  on  the  facts  on  which  this  Court  can, 
I  think,  interfere  without  any  prejudice  to 
the  jurisdiction  of  the  Revenue  Courts. 

The  plaintiffs  allege  that  the  defendants 
are  in  possession  of  property  which  they 
have  obtained  from  the  plaintiffs  by  means 
of  {raud,  and  all  the  plaintiffs  ask  is,  in 
substance,  that  we  should  prevent  the  defend- 
ants from  benefiting  by  this  transaction ; 
and  this,  as  it  appears  to  me,  is  a  question 
with  which  this  Court  can  deal  without 
touching  or  interfering  wiih  the  jurisdiction 
of  any  other  Court.  I  mention  this  because 
it  seems  to  me  very  desirable  that  there 
should  not  be  any  conflict  of  jurisdiction 
between  the  Civil  Courts  and  the  Revenue 
Courts;  and  what  I  propose  to  do  will  not,  in 
my  opinion,  in  any  way  infringe  upon  the 
authority  and  jurisdiction  of  the  latter. 

The  /or}n  of  the  decree  which  has  been 
passed  must  be  slightly  altered,  so  as  to  give 
the  plaintiffs  what  they  ask  for  while  it  keeps 
the  action  of  the  Court  perfectly  clear. 

I  do  not  think  it  is  necessary  to  set  aside 
ftie  sale ;  but  the  principle  on  which  I  would 
act  is  that  the  defendants  should  not  be  allow- 
ed lb  take  advantage  of  their  own  fraud. 
I  think  we  can  do  this  without  going  the 
length  of  setting  aside  the  sale,  by  directing 
that  the  defendants  should  re-convey  to  the 
plaintiffs  the  property  which  is  the  subject 
of  this  suit.  Had  the  purchase- money  been 
paid  to  the  plaintiffs,  I  should  have  directed 
that  money  to  be  refunded ;  but  as  the  pur- 
chase-money is  in  deposit  in  the  Collectorate, 
and  has  not  been  paid  over  to  the  plaintiffs,  the 


decree  will  simply  be  that  the  defendants  do 
re-convey  the  aforesaid  property  to  the  plaint- 
iffs; and  this  will  be  an  alteration,  not  in 
substance,  but  only  in  form  as  I  have  already 
said. 

The  defendants  will  pay  the  plaintiffs 
their  costs  both  in  this  Court  and  in  the 
Courts  below. 

Miiter^  J, — -I  am  of  the  same  opinion. 


The  2 1  St  July  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Ezecution—Wassilat— Jurisdiction. 

Case  No.  i8i  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  fy 
the  Judge  of  the  2^'PergunnahSy  dated  the 
loth  March  i8jOy  reversing  an  order  of  ih^ 
Officiating  Stibordinate  Judge  of  that  Dis- 
trict,  dated  the  13th  August  i86g, 

Punchanun  Bose  and  another  (Decree-holders), 

Appellants^ 

versus 

Oomanath  Roy  Chowdhry  (Judgment-debtor), 

Respondent, 

Baboo  Romanath  Bose  for  Appellants. 

Mr,  R,  T,  Allan  for  Respondent. 

After  obtaining  a  judgement  for  possession,  the  judff. 
ment-creditor  sued  for  wassiiat.  After  decree,  an  en- 
quiry was  made  into  the  amount  of  wassiiat,  and  on 
the  report  of  an  Ameen,  the  decree-holder  being  pre- 
sent and  the  opposite  party  not  appearing,  the  Court 
made  an  order  for  the  payment  of  the  sum  therein  men- 
tioned. Subsequently  the  judgment-debtor  appeared 
and  petitioned  that  the  award  might  be  corrected  by 
deductions  to  which  he  was  entitled.  On  his  appIieAton 
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bdogr  refused,  he  appealed  to  the  Judge  who  remanded 
the  case  with  a  view  to  its  being  ascertained  whether 
any  and  what  amount  should  be  deducted. 

Hbld  that  the  Judge  should  not  have  interfered 
widi  tile  award  of  wassilat  which  was  a  final  award  so 
far  as  the  Appellate  Court  was  concerned* 

yackson,  y. — It  appears  to  me  that  the 

order  of  the  Judge  in  this  matter  is  without 

sanction  of  law. 

I 

This  was  a  case  of  execution  of  decree. 
The  special  appellant,  having  obtained  judg- 
ment for  possession,  sued  the  opposite  party 
to  recover  wassilat  of  some  land  from  which 
he  had  been  wrongfully  dispossessed. 

After  decree  an  enquiry  was  made  into 
the  amoun[t  of  wassilat,  and  ^n  Ameen  hav- 
ing made  his  enquiry  and  report  on  the  21st 
May  1869,  the  decree-holder  being  present 
and  the  judgment- debtor  not  appearing,  the 
Subordinate  Judge,  reciting  that  the  decree- 
holder  acquiesced  in  the  report  and  was 
willing  to  take  the  amount  therein  assess^ed, 
made  his  order  that  the  judgment-debtor 
should  pay  the  decree-holder  the  sum  therein 
stated,  p/>..  Rupees  1,715-2-11. 

A&erwards,  in  the  month  of  June  the 
judgment-debtor  appeared  and  made  a  peti- 
tion, called  %. petition  for  review  of  judg- 
ment in  which  it  was  set  forth  that  the 
Ameen  had  improperly  made  a  report  to  the 
effect  that  the  plaintifF  was  entitled  to  so 
much  wassilat,  without  making  deductions 
to  which  defendant  was  entitled,  first,  for 
rent  due;  and,  secondly,  for  colleclion-ex- 
penses;  that  the  Court  had  unfortunately 
sanctioned  that  erroneous  report,  and  there- 
fore prayed  that  the  award  of  wassiUt 
might  be  corrected  accordingly. 

The  Subordinate  Judge,  who  was  not  the 
Judge  who  had  passed  the  previous  order, 
refused  to  comply  with  this  petition;  and 
thereupon  the  judgment- debtor  appealed  to 
the  Zillah  Judge,  and  the  Judge  recorded 
this  decision  :  "  In  this  case,  it  has  been  de- 
clared that  the  decree- holder,  who  is  the 
tenant,  is  entitled  to  recover  from  the  judg- 
ment-debtor, who  is  the  landlord,  the  net 
profits  realize  J  by  the  latter  while  he  kept 
the  former  out  of  possession.  The  amount  of 
profits  was  ascertained  and  declared  by  the 
Court  between  the  two  parties.  After  an 
interval,  the  landlord,  debtor,  pointed  out  to 
the  Court  that  it  had  not  deducted  from  the 
profits  realized  from  the  land  the  rent  due 
to  himself,  but  the  Acting  Subordinate  Judge 
keld  that  he  could  not  review  the  order.  It 
is  obvious,  however,  that  it  is  not  a  question 
<rf  review.    The  decree  is  under  .execution 


and  the  debtor  points  out  that  although  he 
is  liable  for  the  amount  found  by  the  Court, 
yet  a  portion  of  that  amount  would  be  due 
to  himself  as  landlord.  The  Court  is  bound 
to  ascertain  whether  any  and  what  amount 
is  payable  to  the  landlord,  and  that  amount 
must  be  deducted  in  calculating  the  mesne 
net  profits  of  the  land.  The  c^e  will  go 
back  to  the  Lower  Court  for  disposal.'* 

It  appears  to  me  that  this  was  not  a  ques- 
tion which  could  properly  be  determined  by 
the  Appellate  Court,  and  that  the  order  of 
the  2ist  May  constituted  a  final  decision,  so 
far  as  that  Court  was  concerned,  as  to  the 
amount  due  from  the  defendant  to  the  pl^nt- 
iff  as  wassilat,  which,  whether  rightly  or 
wrongly,  the  Subordinate  Judge  had  so  de- 
termined. The  defendant  evidently  thought 
so,  because  he  applied  to  the  then  Subordi- 
nate Judge  to  rectify  the  order  made. 

A  view  has  been  pressed  upon  us  which 
the  Judge  appears  to  have  taken  b,e)ow,  that 
what  the  order  of  the  21st  May  determined 
was  not  the  amount  of  wassilat  payable  by 
the  one  party  to  the  other,  bc^t  merely  the 
amount  of  the  profits  of  the  land ;  and  that  it 
was  open  to  the  defendant,  at  any  time,  to 
come  in  and  show  that  a  portion  of  that 
amount  was  due  to  himself  upon  some  other 
ground. 

J  think  it  was  not.  I  think  that  the  time 
was  fixed  for  ascertaining  what  was  due  £rom 
the  defendant  to  the  plaintiff  upon  the  decree, 
and  that  it  was  the  business  of  the  defendant 
to  attend  upon  that  occasion  and  make  out 
whatever  set-off  or  claim  he  had  against  th^ 
amount  of  wassilat. 

I,  therefore,  think  the  Judge  ought  /lot 
to  have  interfered  with  the  order  made,  and 
that  his  own  order  should  be  set  aside. 

I  do  not  wish  to  express  any  final  opinion 
upon  the  question ;  but  I  may  observe  that  it 
is  not  so  clear  that  equity  demanded  that  the 
defendant  who  was  the  landlord  should  have 
the  set-off  of  rent  allowed  to  him  on  this 
occasion.  At  any  rate,  the  officer  to  whom 
the  application  was  made,  who  was  not  the 
Judge  who  made  the  order  of  the  21st  May, 
nor  the  Judge  who  passed  the  decree,  was 
not  the  best  person  to  decide  upon  the  justice 
of  that  matter.  However  this  may  be,  I 
think  that  in  the  legal  aspect  of  the  case, 
the  Judge  had  no  authority  whatever  to 
interfere. 

Glover y  y. — I  concur  in  reversing  ^he 
Judge's  decision  upon  the  point  of  law  raised 
in  this  appeal. 
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The  2 1  St  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Decree  on  behalf  of  a  minor— Execution. 

Case  No.  183  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed hy  the  Judge  of  the  2^-PergunnahSy  dated 
the  12th  March  iS'^o,  reversing  an  order 
of  the  Officiating  Moonsiff  of  Alipore, 
dated  the  6th  December  186 p. 

Hulodhur  Roy  Chowdhry  (one  of  the 
Judgment-debtors),  Appellant, 

versus 

Jadoonath  Mookerjee  (Decree-holder), 

Respondent, 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

When  a  party  applies  to  execute  a  decree  on  behalf 
ci  a  minor,  his  representative  capacity  comes  to  an 
end  by  the  death  of  that  minor,  and  further  steps  in 
execution,  or  otherwise,  must  be  taken  by  the  legal 
representative  of  the  deceased,  whoever  that  may  be. 

Jackson,  J, — In  this  case  the  decree- 
holder,  respondent  before  us,  claimed  to 
execute  a  decree  that  he  had  obtained  as 
next  friend  and  guardian  of  his  minor  son. 
The  decree  was  one  for  contribution  on  ac- 
count of  the  joint-debt  of  the  plaintiff  and 
the  defendants,  which  had  been  satisfied  by 
the  plaintiff. 

After  decree  the  minor  plaintiff  died  ; 
and  on  further  execution  being  asked  for, 
this  circumstance  was  brought  to  the  notice 
of  the  Moonsiff.  The  Moonsiff,  thereupon, 
ordered  that  the  execution  could  not  proceed, 
unless  and  until  Judoonath  obtained  the 
certificate  as  representative  of  his  deceased 
son. 

Thereupon  an  appeal  was  made  to  the 
Zillah  Judge.  The  Judge  held  in  these 
words :  ''  I  think  that  the  death  of  the  son 
made  no  difference  in  regard  to  the  autho< 
rity  of  the  person  who  recovered  the  decree. 
He  is  empowered  to  execute  the  decree, 


unless  it  be  shown  that  some  other  person 
has  been  declared  to  be  the  representative 
of  Kalachand.  Judoonath  would  have  to 
account  to  such  representative  for  money 
realized  in  the  execution  of  the  decree  ;  but 
it  is  certainly  open  to  such  representative 
not  to  interfere  in  the  matter,  but  to  leave 
it  to  Judoonath  to  continue  the  execution." 
He,  therefore,  reversed  the  judgment  of  the 
Lower  Court  and  ordered  execution  to  pro* 
ceed. 

I  am  not  able  to  concur  in  the  view  of 
the  law  taken  by  the  Judge.  It  appears  to 
me  that  when  a  party  brings  a  suit  to  re- 
cover his  decree  on  behalf  of  his  minor  son, 
or  any  minor,  by  the  death  of  that  minor, 
his  representative  capacity  comes  to  an  end  ; 
and  further  steps  in  execution,  or  otherwise, 
must  be  taken  by  the  legal  representative 
of  the  deceased  plaintiff,  whoever  that  may 
be. 

It  is  said  (but  there  is  no  evidence  on 
the  point  before  us)  that  the  representative 
of  tiie  minor  is  his  widow,  who  is  also  an 
infant ;  and  that  all  necessar}'  purposes 
would  be  answered  by  our  ordering  Judoo- 
nath to  give  security  to  account  to  the 
widow  or  other  representative  ^f  his  deceas- 
ed son. 

In  the  first  place,  it  seems  to  me  that  we 
have  no  authority  to  make  any  such  order  ; 
but  in  the  next  place,  there  is  another  cir- 
cumstance which  absolutely  forbids  oar 
permitting  execution  to  go  on  as  proposed  ; 
because  it  appears  that  Judoonath  has,  by 
his  petition  upon  the  record,  set  up  his  own 
independent  right  to  execute  this  decree, 
upon  the  ground  that  the  payment  on  which 
the  suit  was  based  was  made  by  him  out  of 
his  own  money,  though  in  the  name  of  his 
son.  He,  therefore,  sets  up  an  independent 
right  of  his  own  adverse  to  that  of  the 
ostensible  plaintiff. 

In  such  a  slate  of  things,  it  is  impossible 
for  us,  I  think,  to  allow  that  execution 
should  be  carried  on  by  him.  I  think, 
therefore,  that  the  Moonsiff  is  right,  and 
that  the  execution  must  be  stayed  until 
either  some  person  comes  in  with  a  certifi- 
cate to  represent  the  estate  of  the  deceased 
son,  or  until  Judoonath  has  caused  himself 
to  be  placed  upon  the  record  as  plaintiff 
after  due  notice  to  the  representative  of  the 
minor. 

I  think,  therefore,  that  the  order  of  the 
Judge  must  be  set  aside  with  costs. 

Glover,  J, — I  concur. 
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The  2ist  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Section  sao,  Criminal  Procednre  Code — Right  of 

snit — Jarisdiction. 

Case  No.  539  of  1870. 

Special  Appealfrom  a  decision  passed  hy  the 
Additional  Judge  ofjessorey  dated  the  30th 
December  i86g,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  ^th 
August  i86g, 

Mohesh  Chunder  Mookerjee  (Plaintiff), 

Appellant, 

versus 

Ramoottum  Palit  and  others  (Defendants), 

Respondents, 

Baboo  Bhoyrub  Chunder  Banerjee  for 

Appellant. 

Bahoo  Rash  Beharee  Ghose  for  Respondents. 

On  a  complaint  being  made  in  respect  of  the  ri^ht 
of  use  of  a  piece  of  land,  the  Vlasfistrate.  after  inquiry 
under  Section  320,  Criminal  Procedure  Code,  forbade 
the  opposite  party  to  retain  exclusive  possession  until  he 
obtained  the  decision  of  a  competent  Court  adjudginjr 
Jhs  title  to  do  so^  Upon  this,  he  brought  a  civil  suit,  and 
his  title  was  decreed. 

Hbld  that  the  Magistrate's  order  was  not  a  final  ad- 
judication, and  that  the  plaintiff's  right  of  suit  thereafter 
was  one  expressly  reserved  by  law. 

Jackson,  J. — This  suit  is  brought  by  the 
plaintiff  against  Ramoottum  Palit  and  others 
to  recover  possession  of  a  small  piece  of 
land  belonging  to  the  lakheraj  homestead  of 

the  plaintiff. 

It  appears  that  the  defendant  had  com- 
plained in  the  Magistrate's  Court  against 
this  plaintiff  in  respect  of  the  right  of  use  of 
this  piece  of  land ;  and  the  Magistrate  hav- 
ing enquired  into  the  matter  under  the  pro- 
visions of  Section  320,  Code  of  Criminal 
Procedure,  made  an  order  forbidding  the 
plaintiff  to  retain  possession  thereof  to  the 
exclusion  of  the  public,  until  he  should  have 
obtained  the  decision  of  a  competent  Court 
adjudging  him  to  be  entitled  to  such  exclu- 
ave  possession. 

The  plaintiff  being  dissatisfied  with  that 
order  brought  his  suit  in  the  Moonsiff's 
Court.  The  Moonsiff  took  evidence  and 
focuid  that  the  land  formed  part  of  the  plaint- 
iff's homestead.  He  aUo  found  that  a  pri- 
vate path  (over  that  land  I  suppose)  had 
been  used  by  the  members  of  the  family 
only,  but  he  observed  that  *'  it  could  not, 
therefore,  be  admitted  that  it  was  a  public 
road.''    He  was,  therefore,  of  opinion  that 


the  plaintiff  was  entitled  to  his  land  but  not 
to  damages,  and  gave  him  a  decree  for  pos- 
session of  this  land  accordingly. 

The  defendant  appealed  to  the  Zillah 
Court,  and  the  Additional  Judge  observed 
that  the  Moonsiff  had  based  his  decision 
upon  a  wrong  ground.  He  says  :  "  I  do  not 
"  think  it  was  competent  for  him  to  reverse 
"  a  decision  of  the  Fouzdaree  Court  on  a 
•*  point  of  fact  which  was  not  appealable  to 
"  his  Court.  If  plaintiff  was  dissatisfied 
"  with  the  Fouzdaree  decision,  and  wished 
'^  to  test  further  the  fact  of  the  path  being 
"  a  private  and  not  a  public  one,  he  should 
•*  have  appealed  to  the  proper  Court ;  but 
''  if  he  laid  his  claim  to  close  the  path  and 
"  take  possession  of  the  land  on  the  ground 
"of  his  right  to  it  as  his  private x property, 
"  then  he  was  right  in  applying  to  the  Civil 
"  Court;  but  there  also  he  must  prove  his 
"  right  to  close  the  road  whether  it  be  pub- 
"  lie  or  private,  and  the  Moonsiff  should 
"  only  have  decided  in  issue,  whether  plaint- 
"  iff  had  a  right  to  close  a  path  decided  by 
"  competent  authority  to  be  a  public  path. 
•*  He  had,  I  conceive,  no  power  to  re-open 
"  the  question  of  publicity,  and  give  it  a 
"  second  trial  and  investigation,  when  it  was 
"  a  point  decided  by  a  Court  whose  decision 
'^  was  not  appealable,  and  not  on  appeal  to 
"  him." 

It  is  extremely  difficult  to  follow  the 
reasoning  of  this  judgment,  because  in  one 
place  it  points  out  that  the  plaintiff  could 
have  contested  the  Magistrate's  decision  by  ap- 
peal to  the  proper  Court,  and  in  another 
place  states  that  the  decision  was  not  ap- 
pealable. 

In  point  of  fact  there  is  no  appeal  from 
a  decision  of  the  Magistrate  under  Section 
320  of  the  Code  of  Criminal  Procedure,  and 
the  decision  of  the  Additional  Judge  appears 
to  have  been  passed  without  considering 
what  the  real  nature  of  the  Magistrate's  de- 
cision was. 

By  the  provisions  of  Section  320,  the 
Magistrate  did  not  adjudicate  upon  the  ques- 
tion of  this  being  a  public  road,  but  he  tried 
the  issue  whether  it  appeared,  or  did  not, 
that  the  subject  of  dispute  was  open  to  the 
use  of  the  public  ;  and  upon  that  he  made  the 
only  order  he  was  competent  to  make,  namely, 
that  the  party  claiming  the  exclusive  use  of 
it  should  not  retain  exclusive  possession 
until  he  obtained  the  decision  of  a  compe- 
tent Court  adjudging  him  to  be  entitled  there- 
to. There  was,  therefore,  no  final  adjudi- 
cation by  the  Magistrate;  and  the  law,  as 
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well  as  the  Magistrale's  decision,  expressly 
reserved  to  this  plaintiff  the  right  of  bring- 
ing the  suit  in  order  to  establish  his  right 
to  exclusive  possession.  The  Moonsiff  does 
not  in  this  case,  I  think,  pretend  to  reverse 
or  set  aside  the  decision  of  the  Magistrate. 
There  was  no  occasion  for  him  to  do  so. 

This  case  is  quite  distinct  from  the  case 
in  III.  Bengal  Law  Reports,  of  which  the 
first  judgment  is  given  at  page  43,*  and  the 
judgment  in  review  at  page  305  of  the 
same  Volume.f  Th?re  the  decree  of  the 
Civil  Court  was  of  a  very  different  character 
from  that  which  the  plaintiff  applied  for  or 
the  Moonsiff  has  g^iven  in  this  case. 

I  think,  therefore,  that  the  decision  of 
the  Judge  must  be  set  aside,  and  the  case 
must  go  back  to  him  in  order  that  he  may 
try  the  issue  which  arises,  and  which  the 
Courts  were  bound  to  try  in  the  case,  namely, 
whether  the  plaintiff  was,  as  he  alleged, 
entitled  to  the  exclusive  use  of  this  piece 
of  land.  If  he  was  so,  the  plaintiff  was 
entitled  to  a  decree,  the  Magistra.te's  order 
notwithstanding. 

Glover^  J. — I  am  of  the  same  opinion. 


The  2! St  July  1870. 
Present : 
The  Hon'ble   G.   Loch  and   Sir  Charles 
Hobhouse,  Bart.^  Judges, 

Snbmeraion  of  land--lliparian  rights— Posses- 
sion—Title. 

Case  No.  709  of  1870. 
Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gyay  dated  the  t^th  January 
iSyOy  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District^  dated  the  20th 
January  i86g, 

Maharanee  Indurjeet  Kooer  (Defendant), 

Appellant, 

versus 

Mohunt  Jumna  Doss  (Plaintiff),  Respondent, 

Mr,  R.  T.  Allan  and  Moonshee  Mahomed 

VusufioT  Appellant. 

Babaos  Onookool  Chunder  Mookerjee  and  Mo- 

hah  Chunder  Chowdhry  for  Respondent. 

In  a  suit  for  possession  where  it  was  found  that  a  rivu- 
let had  come  in  from  a  river  and  formed  a  disjunction 
between  the  disputed  land  and  plaintiff's  property,  hut 
that  the. rivulet  was  closed  up,  and  that  the  river  hadre- 


♦  1 1  W.  R.,  p.  434. 
t  12  W.  R.f  p.  199. 


turned  to  its  proper  channel,  and  on  the  surface  of  the 
disputed  land  there  still  remained  marks  of  its  having 
belon<>ed  to  the  plaintiff : 

Held  that  the  finding^  sufficiently  identified  the 
land  in  suit  as  the  property  of  the  plaintiff,  within  the 
meanin?  of  the  Full  Bench  Ruling  at  page  61,  Volume 
III.  of  the  Weekly  Reporter. 

Held  tliat  as  the  last  person  found  to  have  had  land 
in  occupation  was  the  plaintiff,  and  as  his  possession 
had  never  been  disturbed  (the  lands  having  ever  since 
been  submerged),  there  was  a  sufficient  finding  of  pos- 
session to  entitle  plaintiff  to  a  decree  for  confirmation 
of  title. 

Hobhouse,  J, — The  two  points  which  are 
particularly  urged  upon  us  in  special  appeal, 
and  on  which  it  seems  to  be  necessary  for 
us  to  give  our  judgment  are  these — first 
of  all,  whether  the  lands  in  dispute  are  not, 
upon  the  finding  of  tbe  Court  below,  an 
accretion  to  the  defendant's  estate ;  and, 
secondly,  when  the  plaintiff  sues  to  have 
his  possession  confirmed,  whether  there  is 
a  sufficient  finding  of  his  possession  to  en- 
title the  Court  to  give  him  a  decree  in  con- 
firmation of  such  possession  and  of  his 
title. 

On  the  first  point,  we  think,  on  a  proper 
interpretation  of  the  Full  Bench  Ruling  to 
be  found  at  page  51,  Volume  111.,  Weekly 
Reporter,  that  there  has  been  a  sufficient 
finding  of  tbe  Court  that  the  lands  in  dis- 
pute are  not  in  reality  accretions  to  the  de- 
fendant's estate,  but  that  they  are,  ifi  reality, 
lands  which  have  been  submerged,  and 
which  have  now,  when  the  waters  have 
disappeared  from  them,  re-appeared  upon 
the  same  surface. 

The  learned  Judges  of  the  Full  Bench 
quoted  so  much  of  the  decision  of  a  Division 
Bench  of  this  Court  as  was  at  that  time 
before  them  for  consideration.  They  say 
that  the  following  is  the  passage  in  the 
judgment  which  refers  to  the  case  then 
before  them,  viz, :  "  It  never  could  have  been 
intended  that,  when  the  surface  of  an  estate 
is  washed  away  and  the  lower  portion  of  it 
is  covered  with  water  and  formed  into  a 
portion  of  the  bed  of  a  river,  the  ownership 
of  that  portion  of  the  estate,  which  has  be- 
come inaccessible  in  consequence  of  its  be- 
ing covered  with  water,  should  be  lost  ;  and 
that,  when  the  surface  is  re-formed,  it  should 
become  the  property  of  an  entirely  different 
owner,  because  he  may  happen  to  be  the 
owner  of  the  estate  adjoining."  After  quot- 
ing the  finding  in  this  passage,  the  learned 
Judges  go  on  to  say  with  reference  to  it— 
''  So,  in  the  case  supposed  in  the  passage 
of  the  judgment  under  consideration  which 
we  have  quoted,  the  surface  stratum  may  be 
swept  away  and  lost  without  disturbing  the 
old  ownership  in  the  lands  or  mines  beneath 
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[.'(subject  perhaps  to  some  limitation  or  quali- 
'  fication  when  what  is  left  forms  the  bed  of  a 
navigable  river).  Where  the  remaining  land 
can  be  sufficiently  identified,  no  change  takes 
place  in  its  proprietorship,  and  whatever  be- 
comes annexed  to  it  belongs  to  the  old  owner 
if  he  is  known/' 

So  that,  in  this  part  of  the  judgment,  the 
learned  Judges  seem  to  have  found  a  case 
which  seems  to  us  to  apply  exactly  to  the 
finding  of  the  Court  whicb  is  now  before 

08. 

The  Court  finds  that  khitta  A  (plot  1) 
is  and  has  been  the  property  of  the  plaint- 
iff, and  there  is  no  dispute  before  us  but  that 
it  IS  so.  It  then  finds  that  on  khitta  B 
(plot  2)  there  was  originally  a  house  and  a 
well — ^the  property  of  the  present  plainiiflF. 
It  then  finds  that  what  is  called  a  pyne  or 
rivulet  came  in  from  the  river  and  formed 
a  disjunction  between  khitta  A  and  khitta 
h,  sweeping  at  the  time  the  surface  of  khitta 
B;  but  the  pyne  is  now  closed  up,  and  the 
I  tiver  has  returned  to  its  proper  channel ;  and 
on  the  surface  of  khitta  B  there  still  remain 
the  foundation  of  the  house  and  the  well 
which  are  the  marks  that  the  lands  unmistake- 
ably  belonged  to  the  plaintiff.  So  that,  in 
kct,  the  Court  seems  to  us  to  have  found  that 
the  substratum  of  the  land  has  never  been 
diluviated  and  is  still  traceable,  subject  only 
to  a  certain  surface  of  sand  which  has  been 
deposited  apon  it.  This  seems  to  us  to  be 
a  decision  on  the  question  of  fact  which  suffi- 
ciently identified  khitta  B  as  the  property 
of  plaintiff,  within  the  meaning  of  the  Full 
Bench  Ruling  we  have  just  quoted. 

Then  upon  the  second  point,  we  think 
there  has  been  a  sufficient  finding  of  fact 
of  the  plaintiff's  possession. 

What  the  Jadge  finds  is,  in  reality,  this, 
namely,  that  the  last  person  who  had  this 
particular  land  in  occupation  was  the  plaint- 
i£E ;  and  that,  inasmuch  as  no  one  else  has 
ever  been  in  possession,  and  no  one  could 
have  been  because  the  lands  have  been  sub- 
merged ever  since  their  last  occupation  by 
the  plaintiff,  so  he  must  hold  that  the  plaint- 
iff is  in  possession  now  of  the  disputed 
land;  and  that,  in  fact,  his  possession  has 
oever  in  any  way  been  disturbed  by  the  de- 
fendant. 

In  this  view  of  the  case,  we  think  that 
there  has  been  a  sufficient  finding  of  pos- 
session to  entitle  the  plaintiff  to  a  decree  in 
^onftrmation  of  his  title,  and  we  dismiss 
4he  appeal  with  costs. 


The  2i8t  July  1870. 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  ^^r/.,  Judges, 

Findingfs— Admissions— Evidence, 
Case  No.  715  of  1850. 

Special  Appeal  from  a  decision  passtd  by 
the  Judge  of  Shahahad,  dated  the  2jrd 
February  i8yo,  reversing  a  decision  of 
the  Moonsiff  of  Arrahy  dated  the  12th 
July  18  6g, 

Sheo  Surn  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Ram  Khelawun  Singh  (Defendant), 
Respondent, 

Baboos    Mohesh    Chunder     Chowdhry    and 

Chunder  Madhub  Ghose  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Ubinash 

Chunder  Banerjee  for  Respondent. 

In  a  former  suit  by  A  against  his  agent  for  ao  account 
of  the  collections  of  a  certain  share  in  land,  B  inter- 
vened, and  was  made  a  party.  In  that  suit  the  Court 
declared  A  to  be  the  zemindar,  and  as  such  CDtitled 
to  the  rents  and  to  an  account :  Hrld  that  that  finding 
was  binding  against  ^  in  a  subsequent  siiit  against  him 
by  A  for  recovery  of  the  same  share. 

Similarly,  an  admission  made  by  B  in  the  former  suit 
IS  evidence  agamst  him,  quantum  valeat,  in  the  subse- 
quent suit. 

Hobhouse,  J,— We  think  this  case  must 
go  back  to  the  Lower  Appellate  Court. 

We  think,  in  reality,  that  the  Court  has 
committed  a  substantial  error  of  law  in  the 
investigation  of  the  case  on  the  merits,  zn'g 
in    its    treatment    of    evidence   which    was' 
before  it  on  the  part  of  the  plaintiff. 

The  plaintiff  averred  that  he  was  a  4- 
pie  sharer  of  a  certain  estate,  and  he  sued 
to  recover  possession  of  that  estate. 

The  defendant  admitted  that  the  pJaint- 
iff's  ancestor  had  been  a .  4.pie  shaeer 
of  the  estate,  but  averred  that  that  ancestor 
had  sold  that  share  to  him,  the  defendant 
on  account  of  certain  dues.  The  defendant 
also  averred  that  the  plaintiff  had  not  been 
in  possession  of  the  share  claimed  at  any 
time  within  12  years  previous  to  the  suit. 

The  Court  found  that  the  defendant  had 
failed  to  prove  that  the  plaintiff's  amestor 
had  conveyed  to  him,  the  defendant,  the 
share  m  question.  But  the  Court  found 
that  the    plaintiff's  suit  was  barred  by  the 
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application  of  the  statute  of  limitation, 
because  the  plaintiff  had  not  proved  that  he 
had  been  in  possession  of  the  share  at  any 
time  within  12  years  of  suit. 

The  evidence  before  the  Court  was  that 
of  a  decree  of  a  Deputy  Collector  of  the 
lyih  of  October  1863,  a  statement  made  by 
the  defendant  of  date  the  29th  April  1867, 
certain  account-papers  of  the  years  1264 
to  1270,  and  the  evidence  of  witnesses. 

The  Judge  begins  his  judgment  by  stating 
that  there  is  ^'  not  one  particle  of  proof  of 
'*  the  plaintiff's  possession  within  12  years  ;" 
and  then  he  goes  on  to  say  that  the  defend- 
ant's admission,  that  is,  the  admission  of  the 
29th  April  1867,  is  no  proof;  that  the  mere 
fact  of  the  plaintiff's  having  got  a  decree, 
that  is,  the  decree  of  the  17th  October  1863, 
is  no  proof.  And  in  the  matter  of  the  oral 
evidence,  the  Court  remarks  that  the  plaintiff 
has  failed  to  prove  his  case  *'  except  by  oral 
**  evidence  on  which  the  Lower  Court  relies 
"  implicitly.*' 

So  that  it  seems  to  us  that  the  Court  has 
substantially  said  that  the  decree  of  the 
17th  of  October  1863  is  no  proof;  that  the 
admission  of  the  29th  April  1867  is  no 
proof ;  and  that  the  oral  evidence  on  which 
the  Lower  Court  has  relied  implicitly  is  no 
proof  of  plaintiff's  case. 

If  this  is  the  meaning  of  the  Court,  and 
we  can  attach  no  other  meaning  to  the  words 
used  by  the  Court,  then  there  are  errors 
of  law  in  the  Court's  finding  on  the  investi- 
gation  of  the  case  on  its  merits. 

The  decree  of  the  17th  of  October  1863 
was  obtained  in  this  wise.  The  present  plaint- 
iff, who  was  then  also  the  plaintiff,  and 
became  the  decree-holder,  sued  a  certain 
person  as  an  agent  employed  by  him  in  the 
management  of  this  land  and  in  the  collec- 
tion of  the  rents  of  this  land,  for  the 
accounts  kept  by  such  agent  in  the  course 
of  such  employment.  The  present  de- 
fendant intervened  in  the  case  and  was 
treated,  rightly  or  wrongly,  as  a  defendant  and 
a  party  to  the  case.  And  in  the  presence  of 
such  defendant,  the  Deputy  Collector  found, 
in  the  words  of  the  law  (Section  24,  Act  X.  of 
1859),  that  the  plaintiff  was  the  zemindar 
in  receipt  of  the  rents  of  this  land  ;  that  the 
defendant  Narain,  that  is,  the  agent-defendant 
in  that  case,  was  an  agent  employed  by  the 
plaintiff  in  the  collection  of  the  rents,  and 
kept  accounts  in  the  course  of  such  employ- 
ment. And  therefore  in  the  presence  of, 
and  notwithstanding  the  opposition  of,  the 


present  defendant,  the  Court  found  that  the 
plaintiff  was  entitled  to  receive  the  accounts 
which  were  kept  by  the  agent-defendant, 
the  manager  Narain. 

It  seems  to  us  that  it  is  impossible  to  say 
that,  when  a  competent  Court  has  found, 
and  that  in  the  presence  of  the  present 
defendant,  who  himself,  however  illegally 
it  might  have  been,  was  the  person  who 
made  himself  a  party  to  the  suit,  when  such 
Court  has  found  that  the  plaintiff  was  the 
zemindar  in  receipt  of  the  rents  of  these 
lands,  and  therefore  entitled  to  call  for  an 
account  of  those  rents,  that  this  is  not  evi- 
dence against  defendant  for  whatever  it 
may  be  worth ;  for  it  surely  is  evidence  that 
plaintiff,  in  the  presence  of  the  defendant, 
was  in  the  year  1863  exercising  an  act 
of  ownership  over  these  lands  as  the  zemin- 
dar receiving  the  rents  of  them. 

Then  again  as  to  the  admission  of  the 
29th  April  1867.  That  admission,  no  doubt, 
is  not  a  distinct  admission  of  the  plaintiff's 
right  to  the  share  in  question;  but  it  is  an  '| 
admission  entitling  it  to  be  properly  consider- 
ed as  evidence  by  the  Court. 

The  plaintiff  in  the  case,  in  which  that 
admission  was  made,  was  suiitg  for  moneys  '1 
in  the  hands  of  the  manager  of  the  zemin* 
daree  collected  as  rents  due  to  the  zemin- 
dar.   The   present   defendant   again    inter- 
vened, and  again,   rightly  or  wrongly,  was 
made  a   party   to   the   suit.     And   on   that 
occasion   the   present   defendant   seems   to 
have    admitted    that   the    ancestor    of    the 
present    plaintiff   had   been  a  4-pie  sharer 
in    the    estate.      He     also    admitted    the 
accuracy  of  certain  accounts  which  showed 
that  he,  the  defendant,  through  a  common 
manager,  had  been  collecting  rents  of  the 
estate  up  to  so  late  as  the  year  1270,  in  the 
name,  not  oniv  of  the  defendant's  own  ances- 
tor,  but  also  of  the  plaintiff's  ancestor.     And 
although  the  defendant  did  in  that  petition 
deny  that  any  of  the  rents  collected   from 
the  estate  had  been  paid  to  the  plaintiff,  yet 
he  did  not  deny  in  so  many  terras,  as  he  had 
denied  in  the  previous  suit,  that  the  plaint- 
iff had  no  right  to  the  share  in  question.     On 
the  contrary,  he  seems  to  have  said  that,  if 
the  plaintiff  had  any  right,  that  right  was  to 
be  obtained  by  application  made  to  him,  the 
defendant,  and  not  by  the  suit  which  was  be- 
fore the  Court. 

So  that  it  seems  to  us  that  here  again,  in 
the  statement  made  by  the  defendant  in  the 
litigation  of  the  year  1867,  and  in  the  ac- 
counts from  1264  to  1270,  there  was  evidence ^ 
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whatever  it  might  be  worth,  to  the  fact  th^t 
the  plaintiff  had  some  sort  of  right  as  owner 
to  a  part  of  the  lands  in  question. 

And,  finally,  as  regards  the  oral  evidence 
given  on  the  part  of  the  plaintiff — evidence 
which,  in  the  words  of  the  Lower  Appellate 
Court,  the  first  Court  •*  relied  upon,"  that  is, 
believed  "imphcitly,"  there  is  in  that  evi- 
dence, unless  the  Court  which  tried  the  case 
had  reasons  to  disbelieve  it — and  if  it  had,  it 
should  have  expressed  those  reasons— direct 
proof  in  the  matter  of  the  share  of  the  lands 
dalncd. 

We  do  not  at  all  wish  to  interfere  with  the 
jndgmenl  of  the  Court  below  in  coming  to  a 
decision  upon  the  evidence  upon  the  record ; 
but  we  wish  to  point  out  to  the  Court  that 
the  evidence  we  have  specified,  and  more  espe- 
cially the  oral  evidence,  when  relied  upon  by 
the  6r9t  Court  which  heard  it,  as  in  this  case, 
is  evidence;  ajjd  we  remand  the  case  that 
the  Court  may  treat  it  as  such,  giving  it  its 
due  weight,  and  then  come  to  a  decision  upon 
the  evidence  on  the  record  before  it  on  the 
merits. 

The  decision  of  the  Lower  Appellate  Court 
i«  leversed,  and  the  case  remanded  for  deci- 
sioB  upon  the  evidence  on  the  record  on  it> 
merits. 

The  costs  will  follow  the  ultimate  decision 
o(  the  case. 


The  2ist  July  1870. 
Preseni  : 


The  Hoo'ble  Sir  Charles  Hobhouse,  Bari,. 

Judge. 

Coot  of  a  decree— Old  stamp  law— Court 

Fees'  Act 

In  the  Matter  of 

Horeehar  Mahtoon  (Respondent  in  Special 
Appeal  No.  1794  of  1869),  Petitioner, 

Bai^  Bama  Ckum  Baturjee  for  Potitionei. 
^oX.  XIV. 


Where  a  decree  had  beco  prepared  while  the  old 
stamp  laws  were  in  operation,  and  6  rupees  were 
awarded  in  it  as  the  value  of  the  stamps  for  a  copy  there- 
of, the  Court  allowed  a  copy  to  be  taken  for  4  rupees  by  . 
a  party  applying  after  Ad^  VIl.  of  1S70  came  into  opera- 
tion. 

Note  by  the  Deputy  Registrar, — ^Tmis  is 
an  application  for  a  copy  of  a  decree  of  this 
Court,  dated  the  7th  of  March  last,  herewith 
submitted  for  reference. 

The  applicant  has,  with  his  application, 
filed  a  stamp  of  the  value  of  4  rupees  for 
the  copy,  and  urges  that  he  is  entitled  to  the 
copy  on  a  stamp  of  that  value  under  the 
Court  Fees'  Aft  (VII.  of  1870),  which  came 
into  operation  from  the  ist  of  April  last. 

The  decree,  it  will  be  observed  from  the 
date  it  bears,  was  prepared  when  the  old 
stamp  laws  were  in  operation ;  and  in  accord^ 
ance  with  its  provisions,  6  rupees  have  been 
allowed  {vide  schedule  of  costs  in  the  decree) 
for  the  stamps  for  the  copy  now  applied  for, 
and  which  may  be  recovered  in  execution  of 
the  decree  from  the  parly  cast. 

This  application,  it  will  also  be  observed, 
has  been  filed  subsequent  to  the  date  of  pro- 
mulgation of  the  Court  Fees'  Act,  which  Sfti- 
persedes  the  old  stamp  laws;  and  does  not 
re-enact  the  **  general  rule "  at  foot  of 
Schedule  B  of  those  laws,  according  to 
which  the  additional  stamp  of  the  value  0I 
2  rupees  (which  made  up  the  value  of 
stamps  required  ordinarily  for  a  copy  of  a 
decree  under  the  old  laws  to  6  rupees) 
were  required  to  be  used  when  Ihe  subject- 
matter  of  a  decree,  &c.,  could  not  be  wnttei^ 
on  one  stamp. 

The  point  which  I  would  refer  for  the  or- 
ders of  ihe  Court  is — Whether,  as  the  decree 
was  prepared  while  the  old  stamp  laws  were 
in  operation,  and  the  sum  also  of  6  rupeea  19 
awarded  in  it  for  the  stamps  for  a  copy  there- 
:  of,  which  may  be  recovered  in  execution,  th^ 
applicant  is  entitled  to  the  copy  on  a  stamp 
of  the  value  of  4  rupees,  simply  because 
this  application  happens  to  be  filed  after 
the  new  law  came  into  operation. 

Hobhouse,  J, — Let  4  rupees  be  taken  for 
a  copy. 


rtJB 


Civil 


TR&  VSttLT   KBPOIttER. 


l^ulings. 


[Vol.  XIV. 


The  3ist  July  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Appeal  by  Vakeel— Certificate  by  himself. 

In  the  Matter  of 
Thakoor  Doss  Mookerjee,  Appellant, 

versus 

Ameer  Mundul  and  others,  Respondents, 

The  Appellant  in  person. 

No  one  for  Respondents. 

Where  a  party  appealinjr  to  the  Hifrh  Court  is  him- 
self a  vakeel  of  the  Court,  he  is  not  at  liberty  to  certify 
his  own  grounds  of  appeal. 

Note  by  the  Deputy  Registrar. — The 
appellant  in  this  appeal,  Baboo  Thakoor  D<iss 
Mookerjee,  is  a  vakeel  of  this  Court.  He 
has,  as  appellant,  executed  a  vakaluinamah 
in  his  own  favor,  and  coupled  with  his  own 
name  the  names  of  two  other  vakeels,*  who, 
though  they  have  accepted  the  vakalutnamah. 
have  not  signed  the  certificate  prescribed  by 
the  Resolution  of  the  Court,  dated  the  loth 
of  May  1 866,  the  appellant,  as  vakeel,  having 
alone  signed  it. 

I  beg  the  orders  of  the  Court,  this  being 
the  first  instance  of  the  kind,  on  the  point 
whether  a  pleader  of  this  Court  (an  api>ellapt) 
may  certify  the  grounds  of  his  own  appeal. 

Jackson,  J. — We  are  of  opinion  that  the 
party  in  this  case,  Thakoor  Doss  Mookerjee, 
is  not  at  libeny  to  file  his  appeal  in  Court 
upon  his  certificate. 

The  rule  of  the  Court  is  that  such  grounds 
of  appeal  must  be  certified  by  the  vakeel 
of  the  party.  It  is  not  intended  that 
where  the  party  is  himself  a  vakeel  by 
profession,  he  should  himself  certify  his 
grounds  of  appeal  under  a  vakalutnamah 
granted  by  himself.  We  think  the  g^ound^ 
of  that  rule,  and  the  reason  why  it  does 
not  apply,  are  very  manifest.  A  par.y  is  not 
usually  in  a  position  to  judge  of  the  sound- 
ness of  the  grounds  of  appeal  in  his  own 
case,  even  if  he  ordinarily  possesses  ih- 
requisite  knowledge,  or  of  the  justice  <»f  hi- 
own  cause.  The  Court  requires  the  certific  ae 
of  a  pleader  who  regards  the  matter  from 
the   point  of   view   of  his  responsibility  to 

*  5  W.  R.,  Rules,  p.  15. 


this  Court,  and  not  from  the  point  of  view 
of  his  own  interest  as  a  party.  We  think, 
therefore,  that  this  petition  must  be  presented 
in  Court  by  the  party  in  person. 


The  22nd  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Rights  of  a  zemindar— Plaintiff's  rights. 

Case  No.  180  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  0/ Lohardugga^ 
dated  the  rgth  May  /86g. 

Lalljeenaih  Sahee  and  others  (Plaintiffs), 

Appellants, 

versus 

Luchmun  Christian  and  others  (Defendants}^ 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Moheth 
Chunder  Chowdhry  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

The  right  of  a  zemindar  to  hold  lands  in  his  own 
hands,  and  his  right  to  grant  them  out  to  ryots  or  in 
putnee,  ijarah  or  other  tenure,  are  different  modes  of 
enjoying  the  right  of  ownership. 

In  a  suit  for  possession  where  defendants  claim  to 
hold  under  a  spccifird  tenure,  plaintiffs  have  a  right  to 
rais»e  the  question  of  the  existence  of  that  tenure  in  any 
way  which  they  think  proper  and  the  law  permits. 
They  cannot  be  compelled  to  ask  for  more  than  they 
choose. 

Markby,  J.—\^  this  case,  the  plaintiff 
sues  for  possession  of  7i  powas  of  doon 
mujhus  land,  alleging  that  he  was  dispossess- 
ed therefrom  by  an  order  passed  in  a  Criminal 
proceeding  under  Section  318  of  the  Code  of 
Criminal  Procedure,  dated  the  ^6th  August 
1868. 

The  defendants  admit  that  the  plaintiffs 
are  the  propiietoTS  of  these  lands,  but  they 
ailrge  that  ihey  hold  under  the  plaintiffs  a 
tenure  which  they  describe  as  a  khoon:- 
ruitee  tenure. 

What  the  precise  nature  of  that  tenure  is 
ha>  not  beei»  siaie'.l ;  but  we  will  assume  for 
itie  purpose-*  of  the  prt-sent  case  that,  if 
ttiai  tenure^  were  established,  the  present 
suit  would  fail. 

The  defendants  say  that  there  are  several 
Khoonis,   and  that   the   disputed   landg    1m 
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within  the  Khoonts  of  defendants  Nos.  i,  3,  4, 
and  5.  who,  with  other  shareholders  in  the 
9atd  Khonnts,  have  ail  along  been  cultivating 
and  paying  rent  for  the  same. 

Two    i<?sues    were    fix*d    for    tri^l  ;    ist. 
whether  the  74  powas  of  lind  in  H  uooi.i'Tiee. 


right  of  a  zimindir  to  hold  lands  in  hrs  own 
hands,  and  the  right  to  grant  them  out  to 
ryots  or  in  putnee  or  in  ijarah  or  on  any  other 
tenure,  are  not  different  rights,  but  different 
modes  of  enjoying  the  same  right,  namely, 
the  right  of  ownership.  It  may,  inde  d,  well 
>e  the  c-iss  that  sometimes  a  person  who 


subject  of    suit,    are    plim'iff's    muihus   or    ^   ,    ^  ,  i_    .    r     - ,  . 

defendant's  khoont-roUee ;  2nd,  whether  de-    ^*'/'  '°  P'*'"'^  *  '*""^*  *'^"='»  ''«  <:'»'™s  may 
fendants  dispossessed  plaintiffs  or  not.  ''«'  P'°^*  *  "»'"  °f  occupancy  in  himself, 


dispossessed  plai 

We  have  some  little  difficultv  in  under- 
standing  the  decision  of  the  Deputy  Commis- 
sioner.    He   savs :'    **  The  whole   evidence 

« 

*•  leaves,  I  think,  no  doubt  that  the  defendanrs 
"  have  been  holding  this  mouzah  for  some 
*'  time  and  the  lands  in  question  as  khoont- 
*'  ruttee.  Whether  their  title  to  Hatoodamee  as 
'*  khoint-ruitee  is  a  vatid  one  or  nil,  cannot. 
"  I  think,  be  gone  into  in  this  suit,  as  it  is  a 
"  question  which  affects  plaintiff's  right  as  to 
"  the  whole  mouzih.  and  wnich,  if  he  wish  to 
"  test,  he  can  only  do  in  a  suit  for  the  whole 
"  lands  of  the  village." 

It  appears  to  us  that  the  issue  which  was 
to  be  tried  between  the  parties  in  this  case 
was  that  laid  down  by  the  Judge,  namcfly, 
whether  or  no  the  defendants  had  the  khoont- 
rattee  tenure  '^vhich  they  claimed.  The  de- 
fendants were  in  actual  possession  of  the 
land  and  were  cultivating  it.  They  based 
their  right  to  the  possession  on  a  certain 
tenure.  If  that  tenure  does  not  exist,  they 
must  surrender  possession  to  the  plaintiffs, 
whom  they  admit  to  be  the  zemindars. 

It  is  true  that  the  plaintiffs  allege  facts 
which  have  been  found  to  be  false.  Tney 
allege  that  they  were  in  possession  of  the 
whole  moazah,  and  enjoyed  the  profits  till 
the  year  1924  S.  This  is  found  not  to  have 
been  the  case,  and  the  defendants  are  foun  i 
Id  have  been  for  some  time  in  possession 
daimini;  a  khoont-ruttee  tenure.  Bat  there 
i$  no  pretence  that  this  occupation  by  the  de- 
feodants  has  lasted  long  enough  to  give  them 
a  title  to  hold  such  a  tenure.  And  the  false 
allegation  of  the  plaintiffs  upon  a  point  which 
is  immaterial  will  not  justify  the  Court  in  dis- 
mts^ing  the  plainiiff's  suit,  if  the  other  facts 
proved  are  sufficient  to  establish  their  case. 

It  was  argued  for  the  defendants  that  the 
lemindars  seek  to  have  a  special  right  declar- 
ed, namely,  a  right  to  hold  these  lands  in 
their  own  hands;  and  that  they  cannot  have 
fliat  right  declared,  unless  they  prove  that 
pdor  to  the  suit  they  were  so  holdmg  these 
hnis.  But  as  now  pointed  out  by  Biboo 
Mohesh  Chunder  Chowdhry  in  his  reply, 
1tere  Is  a  fallacy  in  this  argument.    Tne 


or  some  other  person,  which  would  defeat  a 
suit  by  the  zemindar  for  the  recovery  of 
immediate  possession.  But  the  defendants 
in  this  case  have  set  up  no  such  right  in  them- 
selves or  any  one  else. 

The  ground  given  by  the  Deputy  Com- 
missioner for  refusinjj  to  go  into  the  question 
of  the  khoont-ruttee  tenure  fails,  we  think, 
entirely.  The  plaintiffs  have  a  right  to 
raise  the  question  of  the  existence  of  that 
tenure  in  any  way  they  think  proper  and 
which  the  law  permits.  No  law  compels 
them  to  ask  for  more  than  they  choose  ;  and 
if  the  shape  in  which  this  suit  is  brought 
is  prejudicial  to  them  in  any  future  litiga* 
tion,  rhey  will,  of  course,  have  to  take  the  con- 
sequences. 

In  this  view  of  the  case,  therefore,  the 
Deputy  Commissioner  ought  to  have  tried 
the  question  whether  or  no  the  defendants 
nold  under  a  knoont  ruttee  tenure  ;  and  if 
he  f.)und  that  they  did  not,  he  ought  to  have 
given  the  plaintiffs  a  decree  for  possession. 
It  is  clear,  however,  that  the  defendants 
have  not  had  a  full  opportunity  of  going 
into  their  case  upon  this  point,  and  there- 
fore we  think  the  plaintiffs  are  not  entitled 
at  present  to  a  decree  ;  but  the  case  must  be 
remitted,  under  Section  354  of  the  Code  of 
Civil  ProceJure.  to  the  Deputy  Commission- 
er  with  a  direction  to  try  now  the  issue 
which  he  ought  to  have  tried  before,  and 
return  his  4n  ling  with  the  evidence  adduced 
by  the  parties  to  this  Court. 

There  is  no  reason,  as  far  as  we  can  see, 
to  suppose  that  the  defendants  are  trespass- 
ers ;  and  if  ihey  have  paid  rent  for  their 
lands,  they  are,  of  course,  not  liable  for 
mesne-profits  ;  and  it  would  appear  to  be 
only  equitable,  should  the  plaintiffs  ultimate- 
ly succeed,  that  the  defendants  should 
remain  in  possession  until  the  end  of  the 
current  season.  Indeed,  the  plaintiffs'  de- 
cree for  possession  (should  they  succeed) 
will,  in  all  respects,  be  subject  to  such 
equitable  considerations  as  may  eventually 
appear  to  arise  when  the  case  shall  have 
oeen  fully  tri^d,  and  on  this  point  our  judg- 
ment must,  of  coarse,  be  reserved. 
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The  22nd  July  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

JudgCi, 

Settiemeat— 'Limitation — Rights. 

Case  No.  268  of  1870. 

Special  Appeal  from  a  decision  passed  hv  the 

Subordinate  Judge  of  Mymensingh,   dated 

the  ^ist  January  iSyo,  affirming  a  decision 

'  ef  the  Moonsiff  of  that  District,  dated  the 

^ist  March  i86g, 

Rughoonath  Surmah  and  others  (Plaintiffs), 

Appellants, 

versus 

Gobind  Chunder  Roy  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboos  Mohinee  Mohun 
Roy  and  Kalee  Mohun  Dass  for  Ap- 
pellants. 

Baboos  Sreenath  Dass  and  Romesh  Chunder 
Mitter  for  Respondents. 

Certain  land  havingf  been  settled  by  Government  for 
ft  period  of  ten  yeai^,  one  S  boug^ht  the  beneHt  of  that 
•etetcnitent  at  an  auction-sale  for  arrears  of  rent,  and 
aftarwards  sold  his  rigrhts  to  one  M  On  the  expi- 
ration of  the  temporary  settlement,  Government  effected 
tf  permanent  2emindary  settlement  with  M.  In  the 
iDUDWing;  year  (1U65)  the  zemindary  title  was  sold, 
and  the  purchaser  now  ( 1869)  sues  to  recover  posses- 
ion of  certain  specified  land.  The  Lower  Appellate 
Court,  finding  that  none  of  the  persons  above-mentioned 
fiad  possession  within  13  years  immediately  preceding 
the  bling  of  the  plaint,  considered  the  suit  barred. 

Hbld  that  the  question  was  one  solely  of  a  private 
right,  and  that  the  plaintiff  did  not  stand  in  the  posi- 
tion of  Government  in  regard  to  the  Statute  of  Limi- 
iatfoii. 

Held  thai  plaintiff's  claim  was  traceable  solely 
Ihceiigh  M  from  whom  he  bought ;  that  at  the  time  of 
settlement  Government  had  itself  nothin?  more  than 
a/ight  of  action  with  rejjard  to  the  land  in  dispute,  by 
virtue  of  its  being  proprietor,  and  not  the  rijjht  of  action 
which  S  had  as  auction-purchaser;  and  that  it  was  only 
the  former  right  which  was  passed  by  the  settlement. 

Phear^  J, — The  Lower  Appellate  Court 
has  dismissed  the  plai  miff's  suit  on  the  ground 
that  it  is  barred  by  the  operation  of  the  Li- 
mitation Act. 

It  appears  that  the  land,  which  is  the  sub- 
ject  €k  suit,  together  with  some  other  land, 
waft»  in  ihe  year  1853,  settled  by  the  Govern- 
nwnt  kr  a  period  of  ten  years  {  and  in  April 
2861,  ooe  Sree  Narain  bought  the  benefit  of 
Ihat  temporary  seitlement  at  an  aiiciion-sale 
held  to  recover  arrears  of  rents.  I.i  Aiig^ni 
of  the  same  year,  &e<  Naraio  sold  ^^  ri|ai» 


to  one  Mohessuree  Dossia.  Ib  1864,  the 
temporary  settlement  having  come  to  an  eiid» 
Government  effected  a  permanent  siemino  4 
daree  setilemeni  with  Mohessuree.  In  the 
following  year,  namely,  in  April  1865,  the 
present  plaintiff  bought  Mohessuree's  zemin« 
daree  title.  He  now  sues  to  recover  pos- 
session of  certain  specified  land,  amounting 
to  upwards  of  2,000  beegahs. 

The  Lower  Appellate  Court  finds  as  a 
fact  on  the  evidence  that  no  one  of  these 
persons,  whom  I  have  mentioned  as  follow- 
ing one  another  in  the  chain  of  tide,  have 
had  possession  and  enjoyment  of  the  lands 
which  are  the  subject  of  suit  during  the 
period  of  12  years  immediately  preceding 
the  filing  of  the  plaint,  and  on  this  ground 
the  Lower  Appellate  Court  has  come  to 
the  conclusion  that  the  plaintiff's  suit  is 
barred. 

Two  grounds  of  special  appeal  have  been 
insisted  upon  before  us< 

The  first,  I  may  take  it,  is  that  the 
plaintiff,  in  reference  to  this  his  present 
right  of  action,  stands  in  the  same  position 
as  the  Government  would  stand  in  regard 
to  the  operation  of  the  Statutcrof  Limitation, 
and  therefore  has  the  benefit  of  60  years 
limitation,  instead  of  12  years. 

I  think  that  clearly  this  is  not  so.  The 
question  between  the  contending  parties 
is  a  question  solely  of  a  private  right.  The 
plaintiff  is  not  asseriin:^  any  right  on  be- 
half of  Government,  and  Government  will 
not  be  affected  by  the  results  of  his  suit. 

The  second  ground  of  special  appeal 
is  certainly  much  more  substantial  than 
that  which  I  have  just  mentioned. 

It  is  urged  that  the  present  plaintiff  is 
suing  upon  the  cause  of  action  which  Sree 
Narain  obtained  by  reason  of  his  purchase 
in  1861,  and  that  that  cause  of  action,  by 
the  operation  of  the  Acts  of  the  Legisla- 
ture, dated  from  the  day  of  his  purchase. 
In  other  words,  that  Sree  Narain  boagbt 
a  tenure  which  comprehended  the  land^ 
the  subject  of  suit,  at  the  auction-sale  for 
arrears  of  rent,  under  such  circumstances 
that  he  was  entitled  by  the  statute  to  reco- 
ver the  tenure  free  of  all  incumbrances. 

It  appears  to  me  that  there  are  two 
insuperable  obstacles  to  the  plaintiff's  suc- 
cess on  this  ground.  The  Erst  is  that  he 
is  unable  to  show  to  the  Court  what  were 
the  term^  on  which  the  tenure  bought  1^ 
^t%    Narain    was  held ;    and   it   is'  nowv 
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I  iWnk,  made  clear  by  a  succession  of 
<leciskyfi»  in  this  Court  that  it  is  only 
tenares  which  involve  certain  special  terms 
which  can  be  sold  by  the  zemindar  free 
of  iricambrances  for  Jlrrears  of  rent. 

It  lies  upon  the  plaintiff  to  make  out  that 
his  cause  of  action  did  accrue  within  the 
I  a  years.  The  burthen  is,  therefore,  on 
him  of  proving  that  the  lenure  which  Sree 
■  Narain  bought  was,  in  fact,  by  ihe  opera- 
tion of  law,  sold  to  him  free  of  incumbrances, 
and  that  he  thereby  obtained  a  statuteable 
ri«^t  of  action  asfainst  all  trespassers  upon 
the  lenure,  dating  from  the  day  of  his  pur- 
chase. 

The  plaintiff  having  failed  to  discharge 
the  onus,  must  suffer  the  disadvantage  Which 
the  Statute  of  Limitation  puts  upon  him. 

The  second  obstacle  is,  that  even  if  Sree 
Nslratii  by  his  purchase  obtained  Ihe  cause 
of  action'  which  dated  from  that  time  only, 
th«  plaintiff  has  failed  to  make  out  that  the 
cause  of  action  on  which  ho  sues,  is  the  spe^ 
cial  cause  of  action  ort  which  Sree  Narain 
might  have  come  into  Court. 

The  plaintiff  does  not  claim  through  Sree 
Narain ;  he  has  not  bought  any  thing  of 
Sree  Narain ;  his  title  is  traceable  solely 
through  Mohessuree,  from  whom  he  bought ; 
and  as  far  as  we  can  see  from  the  evidence 
her  title  commenced  in  1864.  After  the  ex- 
piration of  the  temporary  settlement  under 
which  Sree  Narain  for  a  time  held,  the  Go- 
vernment made  an  entirely  new  settlement 
with  Mohessuree. 

If  then  the  finding  of  the  Lower  Appellate 
Court  is  correct  as  to  the  facts  at  the  time 
of  this  settlement,  the  Government  had  it- 
self nothing  more  thati  a  right  of  action  with 
regard  to  the  lands  which  are  now  the  sub- 
ject of  suit.  This  settlement  could  only 
pass  this  right  of  action,  and  it  was  not  the 
right  of  action  which  Sree  Narain  had  as 
aA  aucti6n- purchaser.  It  was  nothing  more 
or  less  than  the  right  of  action  which  the 
Government  had  by  virtue  of  being  the  pro- 
prietor of  the  land. 

In  this  view  of  the  resuft  of  the  facts 
found  by  the  Lower  Appelate  Court,  it 
seems  to  me  that  we  cannot  possibly  here, 
00  special  appeal,  say  that  the  decision  of 
the  Lower  Appellate  Court  is  wrong. 

I  think,  therefore,  that  the  special  appeal 
should  be  dismissed  with  costs. 


Jackson,  T'.-^I  also  think  that  the  appeal 
should  be  dismissed. 

The  Lower  Appellate  Court  has  found 
distinctly  on  the  facts,  which  the  defendant 
had  no  opportunity  of  answering,  that  the 
cause  of  action  alleged  in  the  plaint  was 
not  proved ;  that  the  plaintiff  was  iiot 
dispossessed  at  the  time  when  he  states  he 
was ;  and  that  for  i  i  years  previous  to  suit, 
neither  the  plaintiff  nor  those  through 
whom  he  claims  were  in  possession  of  this 
disputed  land. 

Baboo  Kalee  Mohun  Dass,  who  appears 
for  the  plaintiffs,  appellants,  now  claims  a 
new  cause  of  action,  but  he  does  not  state  at 
what  date  this  cause  of  action  accrued. 

His  argument,  as  I  understand  it,  is  that 
more  than  30  years  ago  the  Government 
was  in  possession  of  the  land,  and  that  since 
then  the  Government  had  let  it  out  in  tem- 
porary settlements ;  that  the  plaintiff  pur- 
chased the  right  Of  ohe  of  the  temporary 
holders,  and  that  he  has  subsequently 
bought  the  rights  of  Government.  These 
are  the  facts  alleged  by  Baboo  Kalee  Mphun, 
and  his  allegation  is  that  while  the  tetbpo- 
rary  settlement  lasted,  the  defendants  man- 
aged to  dispossess  his  clients.  He  does  not 
state  at  what  date  they  were  dispossessed ; 
but  his  argument  is  that,  if  at  any  time  since 
the  Government  gave  possession  to  its  under- 
tenants, the  dispossession  took  place,  the 
plaintiffs  are  entitled  to  recover. 

It  seems  to  me  impossible  to  decide  this 
point  of  limitation  without  specific  proof  of 
the  facts  alleged.    These  facts,  if  relied  on, 
should  have  been  alleged  in  the  plaint,  and 
the  defendants  should  have  had  an  opportunity 
of  answering  them.     But  there  has  be«n  fto 
such  allegation,  and  there  has  been  nO  an- 
swer to  it,  therefore,  from  the  defendants; 
and  the  result  is  that  Baboo  Kalee  Mohun 
upon  being  now  asked  to  show  that  these 
facts  had  been  specifically  proved,  is  unable 
to  do  so.     There  is  no  proof  that  the  Govern- 
ment were  formally  in  possession.     There  is 
no  proof  when  the  under-tenants  were  dis- 
possessed. 

Even  the  settlement  und^r  which  Sree 
Narain  purchased  is  not  on  the  record ; 
none  of  the  d«eds  of  settlement  ar4  tfh  the 
record.  The  Lower  Court  was  right  to 
decide  on  the  cause  of  action  raised  before  it, 
and  its  decision  on  that  point  was  quite 
correct.  I  would  also  dismiss  the  appeal 
Wttb  costar. 
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The  32nd  July  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Enhancement  of  rent— Procedure— Section  13, 

Act  X.  of  Z859. 

Case  No.  627  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  OfficicUing  Judge  of  Chittagong, 
dated  the  2ist  January  i8yo^  reversing 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  2*jth  September 
i86g. 

Zinnut  Bibee  (Defendant),  Appellant, 

versus 
Jaffur  All  (Plaintiff).  Respondent. 

Baboo  Okhil  Chunder  Sein  for  Appellant. 

Baboos  Bykuntnath  Paul  and  Grish  Chun- 
der Ghose  for  Respondent. 

In  a  suit  for  a  kubooleut  at  enhanced  rates  to  corre- 
spond with  the  terms  of  a  pottah  which  had  been  tender- 
ed at  some  date  preceding  the  suit,  where  the  Lower 
Court  decreed  the  plaintiff's  appeal : 

Held  that  the  decree  was  defective,  inasmuch  as  it 
did  not  declare  what  the  kubooleut  was  to  which  the 
plaintiff  was  entitled,  and  that  the  claim  of  the  plaint- 
iff could  not  succeed,  inasmuch  as  it  demanded  higher 
rent  for  a  period  which  had  already  elapsed  when  the 
suit  was  instituted— a  right  forbidden  by  Section  13, 
Act  X.  of  1859,  without  giving  such  notice  as  therein 
prescribed,  which  notice  the  plaintiff  had  failed  to  give 
in  this  case. 

Phear,  J, — This  is  a  suit  brought  by 
the  plaintiff  to  obtain  from  the  defendant, 
what  is  sometimes  called,  "  a  kubooleut  at 
"  enhanced  rates  of  rent." 

The  Lower  Appellate  Court  gives  its  deci- 
sion in  these  words  : — 

**  There  is  sufficient  evidence  in  the  record 
*'  to  show  that  Rs.  4  a  kanee  upon  2  kanees 


''  15  g.  id.  is  in  the  present  case  a  reasonable 
''  demand,  and  the  plaintiff's  appeal  must  be 
"  decreed  accordingly  with  costs." 

There  is  no  specific  decree  drawn  up 
upon  this  decision.  There  is  no  decretal 
order  of  the  Court  declaring  what  is  the 
kubooleut  which  the  plaintiff  is  entitled  to 
obtain  from  the  defendant,  and  we  have 
not  the  means  of  supplying  this  defect 
ourselves.  We  do  not  find  any  thing  in 
the  judgment  of  the  Lower  Appellate  Court, 
or  on  the  record,  which  would  entitle  us 
to  say  specifically  what  is  the  kubooleut 
which  the  defendant  ought  to  be  decreed 
to  execute.  And  when  we  look  at  the 
plaint,  we  find  a  reason  for  this  want  of 
definiteness  with  regard  to  this  kubooleut. 
For  it  seems  to  us,  from  the  plaint,  that 
the  plaintiff  did  not  sue  for  a  kabooleut 
to  take  effect  at  a  future  period,  but  he 
sued  on  the  allegation  that  he  had  tendered 
a  pottah  at  some  date  preceding  the  suit, 
and  that  he  was  entitled  to  recover  from 
the  defendant  a  kubooleut  corresponding 
with  the  terms  of  that  pottah. 

If  this  claim  of  the  plaintiff  were  decreed, 
the  effect  would  be  that  the  plaintiff  would 
become  entitled  to  demand  rent  from  the 
defendant,  in  respect  of  a  period  which  had 
already  elapsed  when  the  suit  was  instituted, 
at  a  higher  rate  than  the  defendant  iiad 
paid  in  the  year  preceding. 

But  Section  13,  Act  X.  of  1859  forbids, 
or  rather  prevents,  the  plaintiff  from  acquir- 
ing such  a  right  as  this,  unless  he  had  serv- 
ed on  the  defendant  the  notice  prescribed 
by  that  Section. 

Now,  it  is,  we  think,  admitted  by  the 
plaintiff  that  he  has  not  served  on  the  de- 
fendant a  notice  confirming  to  the  condi- 
tions of  Section  13. 

It  seem*?,  therefore,  that  not  only  is  the 
decree  of  ihe  Lower  Appellate  Court  defec- 
tive, as  we  have  already  pointed  out,  but 
also  that  the  plaint  on  which  the  plaintiff 
came  into  Court  is  one  on  which  he  ought 
not  to  succeed. 

Under  these  circumstances,  we  think  that 
the  decree  of  the  Lower  Appellate  Court 
should  be  reversed,  and  plaintiff's  suit 
should  be  dismissed  with  costs  in  all  the 
Courts. 
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The  a3rd  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  £.  Jackson, 

yudges. 

PabUc  obstrttction— Right  of  suit 

Case  No.  777  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye^ 
dated  the  ijth  February  i8yo,  affirming 
a  decision  of  the  Moonsiff  of  Nattore^ 
dated  the  28th  August  j86g. 

Raj  Luckhee  Debia  (Defendant),  Appellant, 

versus 

Chander  Kant  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboos  Romtsh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Appellant. 

Bab<H>  Mohinee  Mohun  Roy  for  Respondents. 

Held,  in  concurrence  with  a  former  decision  that  no 
one  has  a  ri);ht  to  institute  a  civil  suit  for  the  removal  of 
an  obstruction  to  a  public  road,  without  showing^  that 
he  has  sustained  somi  particular  inconvenience 
beyond  that  which  is  sustained  by  any  other  member 
of  the  public  in  consequence  of  that  obstruction. 


Lochy  y, — ^This  was  a  suit  to  remove  an 
obstruction  from  a  public  thoroughfare. 
The  defendant,  it  appears,  has  built  up  a 
small  door-way  across  the  public  road,  and 
its  dimensions  are  such  that  a  man  can 
scarcely  squeeze  through  the  passage  left 
open,  and  the  progress  of  cattle,  processions, 
Ac,  by  that  road  is  altogether  stopped, 
there  being  no  possibility  of  these  being 
able  to  pass  through  the  door-way,  which  is 
described  to  us  as  being  about  three  feet 
high  and  two  feet  broad. 

The  Lower  Courts  have  found  for  the 
plaintiff,  and  a  special  appeal  is  preferred 
on  the  grounds — ist,  that  this  being  a  suit 
for  the  removal  of  an  obstruction  from  a 
public  thoroughfare,  it  will  not  lie  ;  and,  2nd, 
It  being  established  that  there  was  formerly 
a  gate- way  on  the  identical  spot,  the  order 
for  the  removal  of  the  present  gate-way  is 
erroneous. 

In  the  course  of  the  argument,  we  were 
referred  to  a  judgment  of  a  Division  Bench 
of  this  Court  (the  Chief  Justice  and  Mr. 
Justice  Mitter)  reported  at  page  160,  12 
Weekly  Reporter,  in  the  case  of  Buroda 
Pershad   Moosiofee,  in  which  it  was  held 


that — **No  one  has  a  right  to  sue  for  ob- 
'^structing  a  public  road,  even  if  he  gave 
''the  road  to  the  public,  without  showing 
''that  he  has  sustained  some  particular  in- 
"  convenience  beyond  that  which  is  sustain- 
"ed  by  any  other  member  of  the  public  in 
"consequence  of  that  obstruction."  And 
the  reason  given  for  this  opinion  is  that,  if 
such  a  suit  were  maintainable,  the  defendant 
might  be  ruined  by  innumerable  actions  by 
persons  who  have  not  sustained  any  damage ; 
that  the  Legislature  appears  to  have  made 
such  cases  cognizable  by  the  Magistrate 
alone,  who  is  required  to  proceed  under 
the  provisions  of  Section  308  of  the  Cri- 
minal Procedure  Code,  and,  if  demanded  by 
the  party  charged,  to  summon  a  Jury  to  try 
whether  the  order  is  reasonable  and  proper; 
that  as  there  is  no  such  thing  as  a  Jury 
in  a  civil  case  in  this  country,  if  the  juris- 
diction were  to  be  taken  from  the  Magistrate 
and  given  to  the  Civil  Court,  parties  would 
be  deprived  of  a  right  which  the  law  has 
intended  to  give  them  of  having  a  Jury  ap- 
pointed to  decide  whether  an  order  in  such 
a  case  is  reasonable  or  not. 

It  does  not  appear  from  any  thing  that  has 
been  shown  us,  that  plaintiffs  have  sus- 
tained any  peculiar  inconvenience  beyond 
that  which  is  sustained  by  the  public  in 
general ;  and  concurring  in  the  view  expressed 
by  the  learned  Judges  who  passed  the  deci- 
sion referred  to  above,  we  think  this  case 
must  be  dismissed  with  costs,  though  without 
prejudice  to  any  application  for  the  removal 
of  the  alleged  obstruction  which  the  plaint- 
iff, if  so  advised,  may  think  fit  to  present  to 
the  Magistrate. 

The  special  appeal  is  decreed,  and  the 
plaintiff's  suit  is  dismissed  with  costs  in  all 
Courts. 


The  23rd  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 

Judges, 

Agency— Breach  of  Contract— Cause  of  action. 

Case  No.  817  of  1870. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  Rajshahye,   dated  the   2Sth 
February   r8yo,    reversing   a  decision   of 
the  Subordinate  Judge  of  Pubna^   dated 
the  nth  August  i86g, 
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Bhogeenith  Adhikaree  (Plainiiff),  Appellant^ 

versus 

Tarinee  Chunder  Pakrassee  (Defendant), 

Respondent. 

Baboo  Mohimee  Mohun  Roy  for  Appellant. 

Baboo  Umbika  Churn  Banerjee  for 
Respondent. 

Defendant  havinflr  required  his  affent  to  procure  cer- 
h^io  articles,  the  Utter  borrowed  nooney  for  the  purpose, 
giving  a  bond  to  which  plaintiff],  as  a  pleader  employed 
by  defendants,  also  put  his  name.  The  articles  were 
purchased  with  the  money  and  sent  to  dsfeodant* 
The  lender  subsequently  obtained  a  decree*  with  in- 
terest, against  the  agent  and  his  principal ;  but  (in  spite 
of  plaintiff's  applications  to  defendant)  realized  the 
whole  amount  from  the  plaintiff  who  now  sues  defend* 
ant  to  recover  the  money. 

Hbld  (*y  hocK  J'f  whose  opinion  prevailed)  th^t 
there  was  an  implied  contract  between  the  parties,  the 
breach  of  which  took  place  when  defendant  refused  to 
pay  the  amount  on  plaintiff's  applying  to  him  for  it. 

Held  {by  Jackson,  y.)  that  plaintiff's  cause  of  ac- 
tion aivwe  when  he  was  forced  to  pay  up  the  money 
which  h^  had  borrowed  for  defendant. 

Lock,  y. — Thk  plaintiff's  statement  is  this. 
The  defendant,  who  is  a  zemindar  in  the 
Rajshahye  district,  required  certain  articles 
for  his  daughter's  marriage,  and  required 
bis  agent  Kalee  Chunder  Bhuttacharjee  to 
procure  them.  Kalee  Chunder  not  having 
any  ready  cash,  borrowed  the  sum  of  Rupees 
700  from  Tara  Chand  Moitro,  for  which 
Kalee  Chuuder  gave  a  bond,  to  which  also 
the  plaintiff,  at  the  request  of  Kalee  Chunder 
aad  as  a  pleader  employed  by  the  zemindar, 
put  his  name.  The  bond  is  dated  the  27th 
Assar  ia68  (loth  July  1861).  The  articles 
required  were  purchased,  with  the  money  so 
borrowed  and  sent  by  Kalee  Chunder  to  his 
master. 

On  30th  August  1864,  the  creditor  Tara 
Chand  Moitro  obtained  a  decree  for  the 
amount  of  the  loan,  with  interest,  against 
Kalee  Chunder  and  Bhogeeruth  Adhikaree, 
the  plaintiff  in  the  present  suit ;  and  in  spite 
of  plaintiff's  applications  to  the  defendant  for 
whose  benefit  the  money  had  been  borrowed, 
the  plaintiff  had  to  pay  the  whole  amount  of 
the  decree,  which  he  did  in  two  instalments, 
viz,,  Rupees  281  on  4th  July  1866,  and 
Rupees  390  on  30tb  June  1868;  that  beu^g 
unable  to  obtain  the  money  from  the  defend- 
ant notwithstanding  his  promises  to  pay, 
the  plaintiQ  brings  the  present  action  to 
recover  it. 

The  suit  was  brought  on  amd  June  1869, 
eight  yeaFs  i^fter  the  money  was  borrowed 
and  made  over  in  th^  shape  ol  artkies  pur- 


chased to  the  zemindar,  aqd  about  five  years 
after  the  decree  was  passed  against  the 
plaintiff  and  Kalee  Chunder,  who  died  in 
1867  ^nd  withip  a  year  of  the  Uqaidation  of 
the  sum  decreed. 

The  Judg^i  in  appeal,  has  held  that  the 
suit  is  barred  by  limitation ;  that  it  is,  in  fact, 
a  suit  to  recover  money  advanced  by  plaint- 
iff for  defendant's  accommodation  ;  that 
when  plaintiff  advanced  that  money,  he  en* 
tered  into  a  quasi-contract  with  defendant 
that  the  latter  would  repay  him  ;  and  that  in 
the  absence  of  any  promise  in  writing  from 
the  defendant  promising  to  pay  the  debt,  the 
plaintiff  was  out  of  Court. 

It  appears  to  me  that  the  Judge  is  right, 
as  between  the  defendant  and  the  original 
money-lender,  Tara  Chand  Moitro,  there  is 
no  privity.  The  defendant  has  nothing  to 
do  with  the  money-lender.  The  plaintiff  is 
in  the  position  of  a  party  who  has  adviacad 
his  own  money  to  purchase  the  articles  re- 
quired by  defendant,  and  looks  to  the  latter 
to  recoup  him ;  and  if  this  be  the  case,  there 
is  an  implied  contract  between  the  parties, 
and  the  breach  of  it  took  place  when  the 
defendant  refused  to  pay  the  amount  on  the 
plaintiff  applying  to  him  for  it,  and  this  oc- 
curred according  to  the  plaintiff's  own  show- 
ing between  the  years  1270  to  Assar  1275, 
during  which  period  he  says  he  addressed 
several  letters  to  the  defendant  asking  for 
payment.  Now,  the  end  of  1270,  to  take 
the  demand  no  further  back,  corresponds 
with  April  1863,  and  this  suit  was  not  in- 
stituted till  June  1869,  or  more  than  six 
years  after  the  first  demand,  supposing  that 
to  have  been  made  on  the  last  day  of  1270. 
Concurring,  therefore,  with  the  view  taken 
by  the  Judge,  I  think  the  special  appeal 
should  be  dismissed  with  costs. 

Jackson,  y, — I  regret  to  differ  from  my 
learned  colleague ;  but  I  am  of  opinion  tbat, 
if  the  plaintiff  can  prove  all  the  facts  alleg- 
ed by  him  in  his  plaint  and  written  state- 
ment, his  stiit  is  not  barred  by  limitation, 
and  that  he  has  a  cause  of  action  against 
the  defendant.  His  allegation  is  that  the 
defendant's  agent  at  Tirboot  purchased  for 
the  defendant  a  quantity  of  necessary  arti- 
cles for  the  defendant's  daughter's  marrmge, 
and  that  to  enable  him  to  do  so  the  defend- 
ant's agent  borrowed  money  from  a  money* 
lender,  and  that  the  plaintiff  stood  security 
for  the  re-payment  of  that  money;  that  th^ 
money-lender  has  since,  by  decree  of  Court, 
oBcoyereA  that  money  iroai  tta  plaintiffs  voA 
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thai  the  defendant  has,  on  repeated  ap- 
pllcauona  made  to  him  by  the  plaintiff,  ad- 
mitted his  liability  to  repay  that  money,  and 
bai  agreed  to  repay  it.  The  plaintiff  has, 
I  think»  on  such  a  state  of  facts,  a  cause  of 
action  sgainst  the  defendant,  and  his  cause 
of  action,  in  my  opinion,  arose  at  the  time 
when  he  was  forced  to  pay  up  the  money 
which  had  been  borrowed  for  the  defendant. 
If  I  am  ri^ht  in  this  view,  it  is  admitted 
that  the  plaintiff  is  within  time. 

I  think  it  is  clear,  upon  the  facts  stated 
by  the  plaintiff,  that  he  was  in  the  position 
of  a  security.  He  lent  his  name  as  security 
to  the  money-lender.  It  may  be  that  on 
trial  the  plaintiff  will  not  be  able  to  make  out 
all  the  facts  he  alleges,  and  it  will  depend 
on  what  he  can  prove  and  what  the  defend* 
ant  can  disprove  whether  the  plaintiff  can 
obtain  any  decree  against  the  defendant. 
All  1  would  decide  now  is  that,  on  the  facts 
alleged  by  the  plaintiff,  he  is  not  barred 
by  limitation,  and  that  the  Lower  Appellate 
Court  should  go  into  the  merits  of  the  case. 


The  asth  July  1870. 

Present: 

The  Hon'ble  G.  Loch,  F.  B.  Kemp,  and 
F.  A.  Glover,  Judges, 

Joial  and  stTeral  decrte--Me8iie-profito— -Jodg- 

ment-debtor. 

Case  No.  165  of  1869. 

Miuiflan40us  Appeal  from  An  order  passed 
by  the  Uficiating  SubordtnaU  Judge  of 
lirhooi^  dated  the  2jrd  March  iS6g, 

Gonesh  Dutt,  and  on  bis  decease,  Hureehur 
Pershad  (Judgment-debtor),  Appellant^ 

versus 

Bolwunt  Stngh  (Decree-holder),  Respomient. 

Mr.  Cn  Gregory  and  Baboos  Unnoda  Per* 
shad  Bemerju  and  Mohesh  Chumder  Chow- 
dhry  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
Kishen  Sein  for  Respondent. 

Qn  an  appeat  from  an  order  passed  in  execution  of  a 
fccw  for  paMtasiow  aiid  mtsnt  profits,  the  Hig^h  C<mt\ 
1iUdo«pa  tha  principte  tbat,  thoash  tlic  decrr«  wai  in 
vovds  a  joint  and  several  decree  tor  meane-profits,  vet 
thne  it  cunlct  be  proved  incontestabty  that  out  of  a 
anaibtr  nf  fclandaiito  any  one  had  been  hk  possession  | 
•dy  of  partkaUr  laoda  or  a  disttast  moeaaa  or  kase,  / 
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his  liability  to  satisfy  the  decree  would  in  equity  extend 
no  further  than  to  such  particular  land,  mouzah,  or  tease; 
and  for  such  land  the  decree-holdet-  could  take  out 
execution  as  ajralnst  lessor  and  le»seft ;  the  princlpio 
was  then  applied  to  the  case  under  appeal. 

•Held,  in  explanation  of  that  opinioni  that,  as  the 
appellant  was  the  lessee  of  one  village,  he  could  be 
held  jointly  and  severally  liable  with  the  proprietors 
(co-defendants),  and  the  decree-holder  could  proceed 
against  him  either  severally  or  itiintly  with  those 
defendants!  and  realize  the  wassilat  due  on  that  village. 

Loch,  J^^^It  appears  that,  on  the  30th 
Jane  1855,  a  decree  for  possession  with 
mesne-profits  was  passed  against  Sheo  Sha* 
bye  Singh  and  others,  defendants  Nos.  1  to 
4 ;  against  one  Mr.  8mith,  defendant  No.  5  ; 
against  two  claimants  of  the  property,  defend* 
ants  Nos.  6  and  7  ;  and  against  Gunesh 
Dutt,  defendant  No.  8,  appellant  before  us. 
The  decree  was  a  joint  and  several  decree, 
and  it  declared  that  the  plaintiff  was  eniltlcd 
to  recover  mesne«proflts  from  the  defendants 
generally  This  decree  was  confirmed  by 
the  late  Sudsier  Court,  and  the  Subordinate 
Judge  in  executing  the  decree  held  that,  with 
regard  to  the  principal  defendants  1  to  4 
and  their  lessee  Smith,  who  held  the  village 
of  Hurisinghpore,  and  Ounesh  Dutt,  who 
held  the  village  of  Allumpore,  the  proper 
mode  of  assessing  the  mesne^profits  was  by 
a  certain  proportion  to  be  paid  by  the  lessors, 
and  the  other  proportion  to  be  paid  by  the 
lessees.  This  order  was  passed  on  the  soih 
August  1864. 

An  appeal  was  preferred  to  diis  Court, 
which  was  disposed  of  on  the  aoth  April  L865 ; 
see  a  Weekly  Reporter,  p.  51,  Miscellaneous 
Rulings.  Tne  decree- holder,  who  was  the  ap- 
pellant, urged  that  he  was  entitled  to  carry 
out  his  decree  for  mesne-profits  against  each 
and  all  the  defendant*)  jointly  or  severally,  as 
he  pleased ;  while,  on  the  other  hand,  it  was 
pleaded  that,  as  Smith,  one  of  the  lessees, 
and   Gunesh   Duti,  another  of  the  lessees, 
held  a  very  limited  interest  in  the  property, 
it  would  be  very  hard  to  make  them  liable 
for  the  whole  amount  of  noesne- profits  due 
from  the  estate,  and  subject  them  10  the  dif- 
ficttlty  and  the  harassment  of  bringing  a 
fresh  suit  to  recover  by  contribution  from 
their  co-defendants.     And  the  Court  laid 
down  this  principle,  that  though  the  decree 
was  in  words  a  )oini  and  several  decree  for 
mesne- profits,  yet  where  it  could  be  proved 
incontestably  that,  out  of  a  number  of  de- 
fendants, any  one  defendant  had  been  In  pos* 
session  only  of  particular  lands  or  a  distinct 
mouzah  or  lease,  his  liability  to  satisfy  the 
joint  and  common  decree  would  in  eiqulty 
eatesd  no  further  than  to  aucb  pailiculaf 
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land,  m  uizah,  or  lea*^e ;  and  for  such  land 
the  decree-holder  could  take  out  his  execu- 
tion both  as  against  lessor  and  the  lessee. 

The  Court  then  proceeded  to  apply  thiis 
principle  to  the  case  of  Smiih  and  Gunesh 
Dutt.  With  the  case  of  the  former  we  have 
nothing  to  do.  With  regard  to  the  latter, 
the  Court  found  that  he,  Gunesh  Dutt,  de- 
fendant Ni>  8,  had  a  lease  of  the  Mouzah 
Allumpore  from  the  defendants  Nos.  i  to  4, 
and  thev  siid  that,  such  being  the  case,  he 
was  jointly  liable  with  the  lessors  under  the 
terms  of  the  decree  f  »r  the  amount  of  mesne- 
profits,  and  therefore  the  order  of  the  Subor- 
dinate Judge  ap:)oriioning  a  certain  sum  to 
be  paid  bv  the  lessee  and  a  certain  sum  to  be 
paid  by  the  les-or  was  erroneous,  and  must 
he  molified,  and  that  the  decree-holder  was 
at  liberty  to  nroceed  against  the  defendant 
No.  8,  Gunesh  Dutt,  severally  or  jointly  with 
tne  defendants  Nos.  i  to  4,  his  lessors. 

On  the  case  going  back  to  the  Lower  Court, 
the  Subordinate  Jud^e,  on  the  29th  January 
1867,  drew  up  a  proceeding  in  which  he  re- 
ferred to  an  account  prepared  by  an  order 
of  the  loih  January  1867:  in  that  proceed- 
ing he  inserted  what  he  con>idered  to  be  the 
meining  of  the  Court's  order  of  the  20ih 
April  1863. 

The  order  is  written  somewhat  confusedly, 
and  of  course  has  given  rise  to  question. 
In  it,  the  Subordinate  Judge  said  that  the 
decree- holder  might  proceed  against  defend- 
ants N.»s.  5  to  8  either  severally  or  jointly 
with  the  proprietors,  defendants  Nos.  1 
to  4. 

But  in  a  proceeding  of  the  30th  January 
1867,  which  has  been  shown  to  us  to-day, 
it  appears  that  the  Subordinate  Judge  under- 
stood what  the  Court's  judgment  really  was; 
for  in  his  proceeding  of  that  date  which  re- 
lated to  Smiins  liability,  the  amount  due  from 
Smith  is  specially  mentioned  as  being  about 
12,000  and  odd  rupees,  and  the  Subordi- 
nate Judge  allows  a  sum  due  to  Smith  to  be 
set-off  against  the  decree-holder's  claim,  ani 
directs  the  decree- holder  to  proceed  for  the 
balance  due  by  Smith  either  against  him  or 
against  him  and  the  proprietors,  /.  e,  defend- 
ants Nos.  I  to  4. 


An  appeal  was  preferred  by  Gunesh  Dutt 
from  the  order  of  the  29th  Januiry  i8'^7,  to 
the  effect  that  he,  as  lessee,  having  a  limited 
toterest  in  one  village  only,    should  not  be 


made  liable  witti  his  lessor  for  the  whole  of 
the  mesne-profits  due  f  om  that  village.  B  it 
the  Court  rejecte  1  the  appeal  on  the  ground 
that  the  question  ha  1  already  been  disp  .sed 
of  by  this  Court's  proceeding  of  the  20ih 
April  1865. 

The  case  agVin  came  before  the  Lower 
Court  in  execu  ion,  and  on  the  23rd  March 
1869,  the  present  Subordinate  Ju  ige,  B  ibxi 
Bnooputiy  Roy,  entirely  overlooking  the 
opinion  that  had  already  been  expressed  by 
this  Court  in  its  judgment  of  the  20ih  April 
1865,  held  that,  as  the  original  decree  wa^  a 
joint  and  several  decree,  therefore  each  one 
of  the  ju  Igment-debiors  was  li  ible  for  the 
whole  amou'it  of  mesne-profits,  and  that  the 
decree- holder  might  proceed  against  any  one 
of  them  for  the  whole  amount. 

From   ths  order  the   present  appeal  by 
Gunesh    Dutt    has    been    preferred.      The 
case  was  before  a  Division   Bench  of  this 
Court  on  the  26th  June  1869,  and  the  further 
hearing  of  it  was  postponed  till  Mr.  Jus  ice 
Loch,  one  of  the  Judges   who   passed   the 
juilgment  of  the  20th  April  1865,  could  sit 
with    the   Judges    then    hearing    the    case, 
because  a  difficulty  was  said  10  have  arisen 
with  regard  to  the  meanin;a:  of  The  judgment 
passed  on  the  20th  April   1865.     The  case 
has  been  before  us  this  day,  and  the  ext>la- 
nation  of  that  judgment  is  as  follows  :  The 
Court,  first  of  all,  laid  down  the  principle 
that,  where  it  could  be  proved  that  out  of 
a  number  of  defendants,  one  defendant  had 
been  in  possession  only  of  a  particular  land 
or  of  a  distinct  mouzah  or  lease,  his  liahilitj 
to  satisfy  the  joint    and    common    decree 
would  in  equity  extend  no  further  than  10 
such  particular  land  or  mouzah  or  lease,  and 
for  such  land  the  decree-holder  might  take 
out   execution   against    the    lessee,    or    the 
le-sor,  or  both.      The  Court  then,  applying 
this  principle  in  the  case  of  Gunesh   Dult« 
held  that,  as  he  was  the  lessee  of  one  village, 
Allumpore.   he   could   be   held   joinily  and 
several  I V  liable  with  the  proprietors,  defend* 
ants  No?.   I,  2,  3,  a-id  4»  and  the  decree^ 
holder   could    proceed    against   him    either 
severally    or   jointly    with    the    defendania, 
Nos.  1,2,  3,  and  4,  and  realize  the  amount 
of  wassilat  which  *.vas  found  due  U!>on  that 
village  which   he  heid  in  lease.     This  prin* 
ciple  was  also  applied  to  the  case  of  Smitii. 
And  it  was  further  held  that,  if  applicable  to 
the  other  defendants   Nos.  6  and   7,   »itb 
regard    to    whom    a    further    enquiry    was 
ordered  to  be  made  by  the  Lower  Court, 
it  should  be  applied. 
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Such  bein^  ihe  meaning  of  the  judgmeni 
of  this  Court  of  the  20th  April  1865,  it  is 
cicir  that  the  order  passed  by  the  Piincipal 
Sudler  Ameen  on  the  23rd  March  1669, 
miking  Gunesh  Duit  liable  for  the  whole 
amount  of  mesne-profiis,  Is  erroneous,  and 
muat  be  set  aside.  He  can  only  be  made 
Hable  for  the  amount  of  inesne-profits  due 
from  the  village  of  which  he  is  the  lessee 
Trie  order  of  the  S  ibordmate  Judge  will  be 
revcrseii.  and  this  appeal  decreed  with  costs 
in  this  Court  and  in  the  L>wer  Court.  Five 
gold-mohurs  are  allowed  for  pleader's  fees. 


The  25ih  July  1870. 

Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart ,  Judges. 

Section  308,  Criminal  Procedure  Code— Nui- 
sance by  the  public. 

Case  No.  145  of  18/0. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  nf  Midnapore^  dated 
the  2Sfh»  November  tSdg^  reversing  a 
decision  0/  the  Monnsiff  of  that  District^ 
dated  the  6th  March  i86g, 

Becharam  Ghorooee  (Plaintiff),  Appellant, 

versus 

Boistubnath  Bhooyan  and  another  (Defend- 
ants), Respondents. 

Baboo  Prosunno  Coomar  Roy  for  Appellant. 

Baboo  Anund  Chunder  Ghossa!  for 
Respondents. 

Section  30S  of  the  Code  of  Criminal  Procedure  is  not 
applicable  where  a  private  individual  charges  the  public 
With  Committing  a  nuisance  in  the  exercise  of  an  admit- 
ted right. 

Loch,  y, — Plaintiff  sues  in  ihis  case  to 
estabiiftti  his  right  to  make  use  of  a  certain 
piece  of  land  situated  on  the  bank  of  the 
B4«iOomut  tank  as  a  place  of  cremation, 
and  he  alleges  that  his  right  to  do  so  has 
been  interrupted  by  the  defendants  who,  on 
the  occasion  of  his  (pliintilTs)  taking  his 
wiie*s  corpse  to  be  burnt  at  the  UNual  place, 
prevented  the  plaintiff  from  making  use  of 
it.  and  plaintiff  had  in  consequence  to  take 
away  the  body  and  burn  it  elsewhere. 

The  defendant  adinits  that  the  ban]^  of 
tl^e  Basooinut  tank  was  used  as  a  place  oi 


cremation  by  the  villagers,  but  that,  on  his 
application  :o  the  Magistrate,  that  function- 
ary had  issued  a  proclamation,  forbidding 
the  villau'ers  from  burning  their  dead  at  the 
said  ghdc.  and  directing  them  to  make  use  of 
the  Moysha  tank  for  that  purpose. 

The  Subordinate  Judge  reverses  the  deci- 
5(ion  of  the  Moonsiff.  on  the  ground  that  the 
Magistrate's  proceedings  were  taken  for 
saitiiarv  purposes;  and  the  Magistrate  had 
authority  t*)  make  such  an  order  under  the 
provisions  of  Section  30S  of  the  Criminal 
Procedure  Code ;  and  further  he  held  that 
the  decision  of  a  Division  Bench  of  the 
High  Court  in  the  case  of  Buroda  Pcrshad 
Moosiotee,  reported  in  12  Weekly  Re- 
porter, page  1 60,  was  anpl'cable  to  this  case, 
and  he  found  aUo  thai  plaintiff  had  suffered 
no  injury. 

We  have  the  Migistrate's  order  before  us ; 
but  we  are  not  shown  un  ler  what  law  he 
acted  when  he  issued  the  proclamaiion  for- 
bidding, not  the  plaintiff  or  any  one  spe- 
cially, but  the  villagers  generally,  from  mak- 
ing use  of  the  ghsli  at  the  Ba<oomut  tank 
for  the  purposes  of  c  emaiion.  He  m  \y  have 
acted  under  some  Municipal  Act,  but  the 
provisions  of  Section  308  of  tbe  Criminal 
Procedure  Code  do  not  appear  to  bi  apolica- 
ble  to  such  a  case.  By  hi-*  order,  the  .Magis- 
trate has  restricted  the  people  of  certain 
villages  from  the  enjoyment  of  an  admitted 
right  ;  and  that,  on  the  application  of  the  de- 
fendant who  appears  to  have  recently  built  a 
house  near  the  burning  gh^i,  and  found  it  a 
nuisance.  It  is  difficult  to  see  how  the  Ma- 
gi>trate  could  have  proceeded  under  the  pro- 
visions of  S-ctiim  30S,  which  relate  rather  to 
nuisances  caused  by  individuals  upon  which 
iioiice  can  be  served,  and  the  question  tried 
by  a  Jury  if  the  party  charged  with  causing 
the  nuisance  demand  a  Jury  ;  but  here  the 
public  were  charged  with  tommiiiiiig  a  nui- 
sance by  a  private  individual  in  the  exercise 
of  an  adiniiled  ri-^ht,  and  we  are  not  shown 
under  what  law  the  Magistrate  proceeded 
when  he  prohibited  the  public  from  making 
use  of  this  right. 

Tne  case  is  not  one  which  is  govern- 
ed by  the  decision  quoted  by  the  Subordi- 
nate Judge.  Here,  no  doubt,  the  plaint- 
iff was  put  to  special  inconvenience  by 
the  act  of  the  defendant  acting  under  an  or- 
der  passed  by  the  Magibtrate  on  the  defend- 
ant's application,  of  the  existence  of  whicb 
the  plaintiff  pleads  toul  ignorance.  In.  th^ 
Absence  cd  any  proof  ibai  the  Magi^Uate  bad 
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authority  to  make  the  order  he  dl  i,  we  think 
the  plaintiff  is  entitled  to  a  decree  declaring 
that  he  has  a  right  to  use  the  place  in  ques- 
tion as  ft  burning  ghslt.  Whether  he  can 
cxerci<5e  It  in  the  face  of  the  order  passed  by 
the  Mac^istrate  \^  not  for  us  to  determine  in 
this  case.  All  that  we  can  say  is  that  such 
a  right  exists  to  the  plaimiff,  and  under  this 
view  of  the  case  we  reverse  the  judgment 
of  the  Lower  Appellate  Omrt,  and  affirm 
that  of  the  first  Court.  Plaintiff  will  get 
the  costs  of  this  and  the  Lower  Appellate 
Court. 


The  25th  July  1870. 

Preteni : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanaih 

Mitier,  Judges, 

Petltioa  for  lease— Registration^Section  17, 
Act  XX.  of  x866--Stamps— Section  78,  Act 
X.ofz85^ 

Case  No.  768  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  2nd 
March  tSyo,  reversing  a  decision  of  the 
Deputy  Colector  of  that  District,  dated 
the  6th  January  tSjO, 

Choonee  Mundur  and  another  (Defendants), 

Appellants^ 

versus 

Chundee  Lall  Dass  (Plaintiff),  Respondent. 

Baboo  Nil  Aladhub  Sein  for  Appellants. 

Mr,  R,  T.  A  Van  and  Baboo  Romesh  Chun- 
der  Mitter  for  Respondent. 

Section  If,  Act  XX.  of  1866,  does  not  provide  for  the 
registration  of  a  petition  asking  for  a  lease. 

Such  petitfoit,  when  used  as  evidence  of  a  contract  to 
be  enterrd  into  between  parlies,  is  Aot  subject  to  the 
payment  of  stamp-duty. 

Whare  a  judffment-df*btor  fails  to  invoice  the  protec 
tion  of  Sectifin  7S,  Act  X  of  iSjq.  against  a  decree-holder, 
he  cannot  afterwards  in  special  appeal  claim  the  15 
days'  time  allowed  under  that  Section. 

fiqvley,  J, — We  think  this  special  appeal 
should  be  dismissed  with  costs. 

The  suit  was  for  arrears  of  rent  and  for 
ejectment.  The  plaintiff's  allegation  was 
that  the  defendant  petitioned  his  (plaintiff's) 
agent  on  the  a8th  Chyet  1275,  P*  S.,  for  a 
lease  of  cenain  estates,  offering  to  execute 
'%  kabooI«ut  for  the  aame ;  ihai  the  plainiiff 


received  Rupees  t  ,308-4  annas  in  advance,  and 
granted  an  amulnamah  to  the  defendant 
under  which  be  obtained  possession  of  the 
estates  and  collected  the  rents,  but  that  de- 
fendant declined  to  execute  a  kubo^leut. 

The  defendant  denied  the  petition  relied 
on  by  the  plaintiff,  but  alleged  that  there 
was  another  petition  for  the  lease  which  was 
sfranted  by  the  plaintiff  at  an  annual  jumma 
of  Rupees  4,700,  of  which  Rupees  1,179  ^^^ 
paid  in  advance,  and  Rupees  1,300  at  various 
times  as  rent. 

The  first  Court  held  the  petition  to  be 
spurious,  and  dismissed  the  plaintiff's  suit. 

The  Lower  Appellate  Court  reversed  that 
decision,  and  ordered  that  the  ''plaintiff's 
'*  claim  be  decreed  with  interest  and  all  costs, 
''with  interest  at  the  usual  rate  of  12  per 
''  cent,  per  annum  till  the  date  of  payment, 
*'  and  the  defendants  are  to  be  ejectedi  pro- 
"  vided  the  plaintiff  pay  into  Court  Rupees 
"  48,  together  with  the  penalty  of  Rupees 
'*  960  prescribed  under  Clause  2,  Section 
"  15." 

There  are  four  grr.unds  of  special  appeal 
taken  on  the  part  of  the  defendants,  and  the 
plaintiff  has  taken  a  cross-appeal  under  Sec* 
lion  348,  Act  VIII.  of  1859, 

The  first  ground  taken  by  the  special  ap- 
pellant Is  that  the  petition  relied  on  by  the 
plaintiff  not  having  been  registered  is  not 
admissible  in  evidence. 

With  regard  to  this  objection,  we  have 
to  remark  that  Section  17,  Act  XX.  of  ib66, 
does  not  provide  for  the  registration  of  such 
a  document.  That  Section  says  that  regis- 
tration is  necessary  for  the  documents  therein 
specified  and  mentioned,  and  then  "  leases  " 
are  mentioned ;  but  a  petition  asking  for  a 
lease,  such  as  the  present  document  is,  is 
not  mentioned.  It  is,  however,  contended 
that,  as  the  plaintiff  sues  upon  this  document 
as  his  lease,  and  gave  an  amulnamah  under 
It,  it  should  have  been  registered  ,*  but,  in  fact. 
It  is  not  so.  It  is  only  an  evidence  of  a  con- 
tract for  a  lease  and  for  a  counterpart  to  be 
executed  at  a  future  time,  and  is  put  in,  not 
as  a  lease,  but  as  evidence  of  the  contract 
between  the  patties. 

It  is  secondly  urged  that  the  decree  for 
ejectment  is  inconsistent  with  the  terms  of 
Section  .78.  But  we  find  that  there  was  a 
clear  prayer  in  the  plaint  for  ejectment  under 
that  Section,  and  the  decree  of  the  Lower 
Appellate  Coim  Is  In  aceordaoce  wHh  it. 
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The  special  appellant  urines  that  he  ought  to 
have  been  allowed  15  days'  time  under  that 
Seciinn  wiihin  which  to  pay  the  money,  but 
it  las  quite  within  his  power  after  the  de- 
cree was  passed  to  pay  ihe  money,  and  in- 
voke ihe  protection  of  the  Section.  He  did 
not  Ao  so,  and  his  objection  at  this  late  stage 
of  the  case  cannot  be  allowed. 

Il  is  ihirdiy  argued  that,  as  the  petition 
operated  as  a  lease,  it  should  have  been 
stamped ;  and  on  this  point  the  I*ower  Ap- 
pellate Court  has  passed  an  order  in  the  de- 
fendant's favor,  and  made  the  decree  subject 
to  the  payment  of  the  stamp-duty,  from 
which  the  cross  appeal  on  the  plaintiff*B  pait 
arises. 

We  are  of  opinion  that  the  order  of  the 
Low«»r  Appellate  Court  on  this  point  is  wrong. 
The  petition  was  not,  as  the  Lower  Appellate 
Court  has  regarded  it,  a  lease.  It  was  sim- 
ply evidence  of  the  contract  which  was  to 
be  entered  into  between  the  parties,  and 
therefore  so  much  of  the  decree  of  the 
Lower  AppelUte  Court  as  directs  the  pay- 
ment of  the  stamp*duiy  is  reversed. 

The  fourth  and  last  point  taken  in  special 
appeal  is  that  interest  has  been  wrongly 
chailged  on  t&e  defendants,  as  there  was  no 
provision  for  payment  of  the  rents  by  instal- 
ment. It  appears  that  no  issue  was  raised 
by  the  defendants  on  this  point  and  no 
evidence  tendered ;  and  we  do  not  know 
what  would  have  been  the  result,  if  any 
such  issue  had  been  asked  for  by  defendant 
and  evidence  gone  into.  We  cannot,  there- 
fore, allow  this  objection  at  this  last  stage  of 
the  case. 

Thus  we  dismiss  this  special  appeal  with 
costs. 

MitUr^  y. — I  concur. 


The  a6th  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,,  Judges, 

Sectioa  a6o.  Act  VI IL,   1850— Riirht  of  suit— 
Fraud — Execution-sale— I  ncumbrances. 

Case  No.  503  of  1870. 

Spicial  Apptal  from  a  decision  passed  by  the 
Judge  €/  Gya,  dated  the  rst  December  i86g, 
^firming  a  decision  of  the  Subordinate 
Judgi  0/  thai  District,  dated  the  2Sth 
AngmsifM^.      •  ,      •        •        • 


Mussamut  Shama  Keshee  (one  of  the 
Defendants),  Appellant, 

versus 

Mussamut  Raj  Kissur  (I^laintiff), 
Respondent, 

Baboos  Romesh  Chunder  Mitter,  Chunder 
Madhub  Ghose,  and  Nuleet  Chunder  Setn 
for  Appellant. 

Mr,  C,  Gregory  and  Baboos  Mohe^h 
Chunder  Chowdhry  and  Kalee  Mohun 
Dass  for  Respondent. 

1  and  B  borrowed  a  sum  of  money  on  a  mort^ajfe  o£ 
property.  Shortly  after  this,  they  granted  a  m  ikurruree 
of  the  property  to  plaintiff,  and  afterwards  sold  their 
rights  as  proprietors  to  one  R  K«  Subsequently  to  this, 
the  mortgagee  brought  a  suit  agaiii>t  the  mortgagors, 
and  obtained  a  decree  declaring  the  property  liable  to  be 
sold  in  satisfaction  of  his  debt.  The  property  was  accord* 
ingly  sold  in  execution,  and  purchased  by  one  K  D,  and 
the  sale-proceeds  were  made  over  to  the  judj^ment  credi- 
tor. Plaintiff  as  makurrureedar  now  sues  tv>  obtain  pos- 
session on  the  ground  that  the  debt  beinor  paid  off,  the 
mortgage  is  n^  longer  in  existence.  The  Judtre  having 
found  that  the  purchase  by  K  D  was  ii<»c  bond  fide,  but 
for  and  on  the  part  of  R  R  who  was  to  actual  posses- 
sion I 

Held  that  Section  260  of  the  Code  of  Civil  Pro- 
cedure was  no  bar  to  the  suit,  the  ground  of  fraud 
alone  giving  plaintiff  sufficient  right  to  question 
the  legality  of  the  sale. 

HsLr»  that,  by  purchasing  the  property  in  the  name 
of  another,  R  R  simply  paid  the  debt  which,  as  repre- 
sentative of  the  mi>rtgatfor,  he  was  traund  to  pay,  a  id  by 
doin^  so  he  did  nut  alter  his  position  with  regard  to 
any  mcumbrance  created  on  the  estate  before  he  pur- 
chased. 

Loch,  J, — Thb  facts  as  given  by  the  plead- 
er for  the  special  appelUnt  are  these :  Mus" 
samut  Immamun  and  Mussamut  Bunnoo  in 
the  year  12^55  borrowed  the  sum  of  11,000 
rupees  from  une  Luchmee  Pershad,  and  mort- 
gaged the  property  in  suit  to  him.     Subse- 
quently, in  1856,  they  granted  a  mokurruree 
of  this  property  to  the  plaintiff ;  and  subse- 
quently, in   1 86 1,   they  sold  their  rights  as 
proprietors  to  one  Ram  Ruuon  Neoghy.     In 
1863  Luchmee    PershaJ    brought  a  suit  to 
recover  the  amount    of    his    debt    against 
the  mortgagors,  and  on  the  3i}>t  December 
1863  obtained  a  decree  declaring  that  the 
mortgaged  property  was  liable  to  be  sold  in 
satisfaction  of  me  debt.     He  took  out  exe- 
cution, and  on  the  itth  July  1865  the  pro- 
perty was  sold  and  purchased  by  one  Kally 
Dass    Biswas,   and    the  sale-proceeds   were 
made  over  to  the  juilgment-crediior  Luchmee 
Pershad.     The   plaintiff    as    mokurrureedar 
now    seeks   10    obtain    possession    on    the 
ground  that  the  mortgage  no  longer  being 
in  existence,  as  the  loan  had  been  paid  off, 
he  is  entitled   to  obtain   posses^ion   of   the 
property  for  which  he  got  a  mokurruree  lease 
*  in  itJ56. 
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The  Ju'ige,  in  appeal,  confirms  the  judg- 
ment of  the  Court  below  which  gave  a  de» 
cree  to  ine  plaintiiT,  and  in  his  judgment 
he  finds  that  the  purchase  in  the  name  of 
Kallv  Dass  Biswas  was  not  a  bond  fide 
ttansaction,  but  it  was  a  purcna^-e  made  for 
and  on  the  pan  of  Ram  Kuiion  Neoghy, 
the  former  proprietor  and  purchaser  from 
the  judgment-debtor,  \vh)  is  the  party  in 
ac:ual  pos-e>sion  of  the  property.  The 
Jud^e  finds  als*  tliat  tins  sale  was  made 
in  order  to  d:  frau  1  the  plaintiff,  and  to  en- 
able Ram  Ruiton  to  get  rid  of  the  mokur- 
ruree  held  by  the  plaintiff. 

In  special  appeal  it  is  urged — 

First,  that  this  suit  will  not  lie,  it  being 
a  suit  brought  against  the  certified  pur- 
chaser at  an  auction-sale. 

And,  secondly,  if  it  does  lie,  the  sale 
itself  has  swept  away  all  incumbrances 
created  subsequent  to  the  original  mortgage, 
and,  whether  K  lily  Dass  be  the  real  pur- 
chaser or  Ram  Rutton,  the  plaintiff  cannot 
recover. 

With  regard  to  the  first  objection,  we 
are  referred  to  Section  260  of  Act  VI 1 1, 
of  1B59.  and  more  paiticulatly  we  are 
relerred  to  the  words  "  another  person." 

The  words  of  the  law  run  thus  :  "  ♦** 
"  Any  Fuit  brought  against  the  certified 
"  purchaser  on  the  ground  that  the  purchase 
*'  was  made  on  behalf  of  another  person 
**  not  the  certified  purchaser,  though  by 
''agieement  the  name  of  the  certified  pui- 
'*  chaser  was  used,  shall  be  dismissed  with 
*'  co-ts." 

It  is  argued  that  the  words  "  any  suit" 
and  **  another  person"  show  that  the  suit 
contemplated  by  the  Section  is  not  one 
simply  between  parties  each  claiming  to 
be  the  real  purchaser,  but  it  is  a  suit  brought 
by  any  person  whatever  to  declare  that  the 
certified  purchaser  is  not  the  real  purchaser. 
In  support  of  this  argument,  a  judgment 
of  the  Full  Bench,  reported  in  XI.  Weekly 
Reporter,  page  16,  has  been  quoted.  That, 
however,  does  not  appear  to  me  to  support 
the  case  put  to  us.  In  that  case,  the  dls* 
puie  was  between  the  one  party  claiming 
to  be  the  real  purchaser  and  the  other  party 
claiming  under  ihe  certificate.  It  does  not 
appear  to  me  that  the  law  ever  intended  to 
shut  out  a  thlM  pany,  who.  not  claiming*: 
to  be  the  real  purchaser,  but  having  an 
equity,  seeks  to  question  the  reality  of  the 
sale  on  the    ground  of  fraud   perpetiate4 


against  him  by  which  he  had  suffered  injury. 
The  ground  of  fraud  alone  appears  to  me 
to  give  him  a  sufficient  tight  to  qurstion 
the  legality  of  any  such  sale.  I  ibink, 
therefore,  the  objection  raised  to  this  suit 
on  the  ground  that  Section  360  is  a  bar  to  it 
falls  alt«»gether. 

With  regard  to  the  second  objection,  I 
think  the  pleader  for  the  special  appellant 
is  wrong  in  supposing  that  Ram  Ruiioa 
Neoghy  and  Kiliy  Diss  are  exactly  in  the 
same  position,  supposing  that  the  sale  had 
been  a  bond-fiie  sale.  Had  Kally  Dass 
purchased  bond  fide^  it  is  probable  that  he 
would  have  been  entitled  to  succeed  to  all 
that  is  covered  by  the  m  »rigage-bond  made 
in  1^55,  and  all  incumbrances  created  subse- 
quent to  that  would,  under  the  sale,  have 
been  set  aside.  But  it  is  a  very  different 
thing  when  Rim  Rutton,  who  is  the  pur- 
cha'^er  from  the  mortgagors  and  who  stands 
in  their  shoe,  comes  forward  and  under  a 
feigned  name  pretends  to  purchase  this  pro- 
perty in  the  name  of  another,  while  actually 
purchasing  it  himself.  He,  in  fact,  does 
ni)thing  more  by  that  act  but  simply  pay 
the  money,  which  he,  as  representative  of 
the  mortgagor,  is  bound  to  pa^^-if  he  wished 
to  preserve  the  estate,  and  by  paying  that 
monev  he  does  not  alter  his  position  with 
regard  to  any  incumbrance  created  on  the 
estate  before  he  purchased.  It  cannot  be 
said,  therefore,  even  supposing  that  Ram  Rut- 
ton had  come  forward  and  purchased  in  his 
own  name  at  the  auction-sale,  that  the  effect 
would  have  been  the  same  as  if  it  had  been 
purchased  by  a  stranger  bond  fide.  Ram 
Rution.  though  a  purchaser,  still  continued 
to  represent  the  original  mortgagors,  and  is 
subject  to  all  the  incumbrances  that  they 
created;  and  as  he  has  been  found  by  ihe 
Judge  to  be  the  party  in  possession,  and 
Kaily  Dass  has  been  found  no  purchaser  at 
all,  it  is  clear  that  K  dly  Dass  cannot  resist 
the  plaintiff's  claim.  We  think  that  the 
Judge  is  right,  under  the  circumstances,  in 
declaring  that  the  plaintiff  is  entitled  to 
enter  upon  possession. 

In  this  view  of  the  case,  I  think  that 
the  special  appeal  must  be  dismissed  with 
costs. 

Hobhome^  J. — I  concur  in  the  judgment 
just  delivered  by  Mr.  Justice  Loch,  and  I 
have  aniither  reason  fi>r  thinking  that  the 
plaintiff  oetore  us  is  not  one  of  those  persons 
who  is  inten.ie  i  to  be  conclude  d  by  the  pro- 
visions ot  Section  260.^  Tiiosf  provisions  sajr 
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that  tnv  suit  brought  against   the  certified 
porchaser  on  the  groumi  that  the  purcha-e 
was  made  on  behalf  of  another  person  no' 
the  certified   purchas^^r  shill  be  dismissed. 
So  that  it  seems  to  me  ihat  the  provi«<ions  of 
the  Section  are  expressly  made  to  apply  to 
the  case  of  a  person  suing  upon  the  pani- 
cuiar  ground  mentioned,  and  upon  that  onlv. 
But  here,  as  I  understand  it,  the  plaintiff 
does  not  sue  on   the   ground   in  question. 
He  d''>es  not  say  that  the  purchase  was  made 
on  behalf  of  another,  but  he  siys  .hat  there 
was  no  purchase  at  a  I.     He  says  that  the 
person  who  was  the  proprietor  of  the  estate, 
and  who  was  also  tne  judgment-debtor,  was 
in  posses<^ion  of  the  estate,  and  in«<tead  of, 
as  he  might  have  done,  paving  off  the  mo't- 
gage  by  a  direct  payment  of  the  money,  he 
in  fraud   of  the  plainuff  allowed  the  estate 
to  be  put  up  for  sale,  and  paid  the  money  off 
in  that  way;  an  I   thoigh    he  paid   it    him- 
self, yet  he  put  up  anomer  person  with  the 
same    object   in   view,   namely,   to   defraud 
the  plaintiff  to   pay   it.     So    that,    in   fact, 
the  ground  of  the  present  suit  is  the  fraud 
committed  by  the  defendant-appellant  c<»nniv- 
ing  with   the  ovner  of    the  estate;  and  it 
seems  to  me  that  this   is   very   much   like 
somo  of  those  exceptional  cases,  which  are 
specialty  mentioned  in  the  Full  Bench  Rul- 
ing alluded  to  as  not  cases  concluded  by  the 
provisions  of  Section  200. 


The  26ih  July  1870. 
Present : 


The  Hon'ble  Sir  Richard  Couch,  A7,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

PJaint^Issues— Procedure. 

Case  No.  51  of  187c. 

Xe(^tii4tr  Appeal  from  a  decision  passed  by 
the  i  officiating  Jud^e  of  Moofshedabady 
daitd  the  jtst  December  i86g, 

Arbuihnot  k  Co.,  of  M  idras  (Plaintiffs), 

AppeltantSy 

versus 

Mr.  C,  G.  D.  Dctts  and  other?,  proprietors 
of  the  Aurungabad  Concern  (Defendants), 
Mupondents. 

Mr.  G.  C.  PauiioT  Appellants. 

Bttia0S  Sreenath  Doss  and  Ashootosh  Dhur 
for  Respondents. 


A  |u  tjre  1^  n>t  biund  to  try  a  suit  in  the  manner  in 
which  thi  pla'nt  ie  franei.  Ths  object  of  the  plaint 
is  to  l)rin.r  the  whole  mitter  in  disoute  between  the 
parties  b-fore  the  Court  j  but  u'vm  the  settlement  of 
is<U'''«,  tht»  Ju  ijre  is  t<»  ascertain  what  is  the  real  (question 
to  bti  tried,  anil  at  the  hearin  *",  if  he  can  deiermme  that 
question,  he  ought  to  do  so. 

The  Procedure  Code  d  le^  not  limi^  parties  to  parti- 
cular f  >rm<  <»f  action.  Provided  the  f.icts  on  which  the 
pliintiff  relios  are  fully  disclosed  in  the  pliint  and 
written  statement,  it  rests  entirely  upon  the  C'>urts  to 
attach  the  lesral  coisequiices  to  th  »se  fact«»,  an  I  award 
the  relief  to  which  tho^c  facts  entitle  the  plaintiff. 

Both  parties  havin^;  been  heard  on  the 
preliminary  iioinl  as  to  whether  this  Court, 
if  It  were  of  opinion  that  the  decision  of 
the  lower  Court  could  not  be  supporteii, 
should  reman  i  the  ca-^e  under  SfCiion  354. 
CoJe  of  Civil  Procedure,  or  proceed  to  iry 
the  case  on  its  merits,  the  Cjurt  passed  the 
following  order: — 

Couch.  C.  y. — I  think,  looking  at  the 
letters  and  the  invoice  which  was  annexed 
to  one  of  them,  that  of  the  9th  May  1868, 
that  the  plaintiffs  were,  as  one  of  them 
stated,  aciing  as  agents  for  the  defendants 
in  miking  the  purchase.  The  first  letter  is 
ambiguous  in  this  respect,  because,  coming 
as  it  does  from  the  plaintiffs,  it  says:  "If 
you  send  us  an  order,  we  will  endeavour  to 
execute  it  to  the  best  of  your  interests.'* 
Tnat  might  be  an  order  to  ihem,  and  indi- 
cates  that  they  would  sell  the  seed  to  Mr. 
Betts;  but  then  from  the  following  letters, 
it  appears  that  this  is  not  what  was  intend- 
ed, because  the  letter  of  the  13th  Februiry 
i8f)S  says:  '*  I  have  this  da}  despatched  a 
•'telegram  to>ou,  requesting  you  to  secure 
''  at  once,  on  the  most  favorable  terms,  one 
•*  thousand  inaunds  best  fre.sh  indigo-seel  ;*' 
and  then  the  telegram  of  21st  Fenruary  is : 
*•  Bought  1, 00 J  mauniis  .««e»d,  ten  rupees 
**  per  tnaund :  do  yuu  want  more  Y*  Tne 
telegram  is  not  that  of  a  person  who  is  sell- 
ing heed  to  the  defendant,  but  cf  one  who 
was  acting  as  agent  or  broker  in  making 
purchases  of  seed.  And  the  invoice  which 
I  have  referred  to  makes  it  clear  that  it  was 
«n  that  character  thit  the  plaintiffs  were 
aiting;  because  I  find  that  they  include  in 
I  he  invoice  the  price  of  425  bags  of  indigo- 
seed  at  20  rupees  each  bag:  charges  lor 
freight,  shipping,  warehouse-rent,  fire  in- 
surance, telegrams,  and  petty  charge^ ;  and 
they  charge  a  commis.sion  at  5  per  cent, 
upon  those  sums,  making  out  their  claim,  not 
as  persons  selling  the  seed  to  the  defendant, 
but  as  agents  for  the  purchase  of  it. 


The  plaint,  therefore,   was  not  correctly 
framed ;  but  iben  the  question  arises,  whether, 
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n  Hwitbsiandmg   thai,   tne  Ju  ige  was  righi 
in  dismissing  the  suit. 

Now,  the  plaintifTs  having  acted  as  agents 
if  they  had  paid  for  this  seed^  as  I  think 
there  is  no  doubt  they  did,  they  would  have 
been  eniided  to  recover  trotn  the  defendants 
the  money  which  they  had  paid,  unless  there 
was  something  in  tneir  conduct  with  regard 
to  the  purchase  which  would  prevent  it. 
And  if  they  were  the  selleis,  they  would  be 
entitled  to  recover  the  price  of  the  seed,  if 
it  was  of  the  quality  and  description  which 
had  been  ordered,  and  which  the  defendants 
would  be  bound  to  take. 

As  regards  the  substantial  defence  in  this 
case,  the  form  of  the  plaint  made  no  differ- 
ence. If  the  seed  was  not  such  as  defend- 
ants had  ordered,  they  would  not  be  bound 
to  take  it  or  pay  for  it ;  and  if  it  was  not  such 
as  they  had  employed  the  plaintiffs  to  pur 
chase,  the  plaintiffs  would  not  have  acted  pro- 
perly  as  agents,  and  could  not  recover  any 
m'>ney  which  they  might  have  expended  in 
purchasing  seed  such  as  they  bad  not  been 
ordered  to  purchase.  I'hey  would  have  to  suf- 
fer the  consequences  of  their  own  negligence 
in  not  purchasing  seed  of  the  description 
which  had  been  ordered. 

So  that,  substantially,  the  question  to  be 
determined  was  whether  under  the  circum- 
stances the  defendants  were  liable  to  pay  the 
price  of  the  seed ;  and  the  issues  which  were 
raised  are  issues  which  admitted  of  that 
question  being  tried.  The  third  issue 
was — "  What  were  the  exact  terms  of  the 
contract  entered  into  between  plaintiff  and 
defendants."  Upon  that,  it  was  right  and 
proper  for  the  fudge  to  find  what  reall) 
was  the  contract  between  the  parties,  whether 
It  was  a  contract  for  purchase  or  of  employ 
ment  as  agent  to  purchase  from  other  persons 
Then  the  fourth  issue  was — "  Have  plaintiffs 
fulfilled  their  part  of  the  said  contract,"  that 
is  the  contract  which  would  be  found  upon 
the  third  is'^ue.  The  Judge  might  then 
have  enquired  and  determined  whether  the 
plaintiffs  had  put  themselves  in  a  position 
to  entitle  them  to  recover  this  money.  And 
the  fifth  issue  is — *•  Are  plaintiffs  entitled  to 
a  decree,  an-l,  if  so,  to  what  extent  r  So 
that,  In  reality,  no  amendment  of  the  issue 
wotild  have  been  necessary. 

Section  141  of  the  Code  of  Civil  Procedure 
says  that,  at  any  time  before  the  decision  of 
the  case,  the  Court  may  amend  the  issues  or 
frame  additional  issues,  and  all  such  amend- 
meots  as  may  be  necessary  for  the  purpose 


of  deiermming  the  real  question  or  con* 
iroversy  between  the  parties  shall  be  made. 
What  the  Act  directs,  and  what  the  who)^ 
procedure  of  the  Co  ie  requires,  is  that  the 
real  question  in  controversy  between  these 
partie^i  shall  be  determined,  and  in  order  to 
determine  that,  the  Court  is  authorized  to 
frame  such  issues  and  to  make  such  amend- 
ments as  may  be  necessary. 

The  Judge,  I  think,  was  wrong  in  saying 
that  he  was  bound  to  try  the  suit  in  the 
manner  in  which  the  plaintiffs  framed  their 
plaint.  The  object  of  the  plaint  is  to  bring  the 
matter  in  dispute  between  the  parties  before 
trie  Court,  but  upon  the  settlement  of  issues 
the  Judge  is  to  ascertain  what  is  the  real 
question  to  be  tried ;  and  at  the  hearing,  If 
he  can,  either  upon  the  issues  already 
framed,  or  upon  amended  issues,  determine 
that  que.nion,  he  ought  to  do  so.  Instead 
of  dismissing  the  plaintiff's  suit  on  an 
objection  taken  to  the  frame  of  the  plaint, 
the  Judge  ought  to  have  enquired  into  the 
merits  of  the  case.  I  think  we  must  now 
hear  the  case  upon  the  merits. 

Jackson^  ^.— I  am  of  the  same  opinion.  1 
think  that  the  Procedure  Code  does  not  pre- 
scribe or  even  encourage  parties  to  do  any- 
thing more  than  state  broadly  and  simpljr 
the  facts  upon  which  they  rely,  and  the  relief 
which  they  ask  for.  The  Procedure  Code, 
it  appears  to  me,  does  not  limit  the  parties 
to  particular  forms  of  action ;  and  provided 
that  the  facts  upon  which  the  plaintiff  relies 
are  fully  disclosed  In  the  plaint  and  written 
statement,  it  rests  entirely  upon  the  Courts 
to  attach  the  legal  consequences  to  those 
facts,  and  award  to  the  plaintiff  the  reli^ 
to  which  those  facts  entitle  him.  Section 
3a  points  out  that,  even  if  the  plaint  on  the 
face  of  it  should  not  disclose  a  cause  of 
action,  yet,  after  questioning  the  plaimiff, 
if  that  cause  of  action  appear,  the  Court 
may  proceed  with  the  trial ;  and  the  Court 
may,  in  any  case  where  there  is  a  deficxencf 
in  that  respect,  allow  the  pUint  to  be 
amended  so  as  to  disclose  a  sufficient  cause 
of  action.  It  is  quite  clear  thai  it  is  not 
because  one  of  the  plaintiffs  in  his  evidence 
made  a  statement  as  to  his  view  of  the 
relation  between  the  parties,  which  was  at 
variance  to  that  set  up  in  the  plaint,  that 
the  plaint  was  therefore  to  bo  thrown  out, 
and  the  suit  to  be  dismissed.  I  think  Uie 
Judi^e  ought  to  have  framed  SDd  tried  the 
issues  on  the  merits. 

I  think  also  that  in  this  case  it  is  better 
to  try  the  case  upon  the  evidence  which 
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has  been  recorded  by  the  Judge  than  send 
it  to  the  Judge  for  thai  purpose,  ihe  greater 
portion  of  the  evidence  being  documentary, 
and  the  depositions  of  witnesses  taken  on 
commission. 


The  27th  July  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
yustice^  and  the  Hon'ble  E.  Jackson,  Judge, 

•Declaration  of  title— Cause  of  action. 

Case  No.  504  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe   Subordinate    Judge    of    Midnapore^ 
dated  the  26th  January   i8yo,  reversing 
a    decision    of  the    Sudder    Moonsiff   of 
thai  District,  dated  the  28th  April  r86g, 

Radha  Madhub  Panda  and  others  (Defend- 
ants), Appellants^ 

versus 

JuggernathDooab  (Plaintiff),  Respondent, 

Baboos    Onookool    Chunder    Mookerjee   and 
Anund  Chunder  Ghossal  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

When  a  person  obliges  the  tenants  of  an  estate  to 
^y  rent  to  htm ,  his  act  may  be  treated  as  a  disposses- 
sioB  ol  the  party  wronged,  sufficient  to  entitle  the  latter 
to  sue  for  oeclaration  of  title. 

Couch,  C.  J, — The  question  raised  in 
this  appeal  is  one  of  fact  upon  which  the 
Court  below  had  to  decide.  If  it  was  proved, 
as  it  seems  to  me  it  was,  that  the  plaintiff 
and  his  ancestors  had  been  in  possession  of 
land  in  this  locality  from  generation  to 
generation,  that  fact  may  be  connected  with 
die  grant  which  was  only  a  grant  of  a  cer- 
l&hk  quantity  of  land  without  giving  any  fur- 
ther description  of  it.  These  two  facts 
Bust  be  put  together,  and  from  them  the 
Coart  may  infer  that  the  land  now  held  by 
the  plaintiff  was  the  land  included  in  this 
grant  to  their  ancestors.  In  many  cases, 
that  may  be  the  only  evidence  procurable  as  to 
tie  identity  of  lands  held  under  such  ancient 
documents,  and  it  would  be  impossible  to 
give  any  further  evidence  upon  it. 

Another  objection  has  been  taken,  which 
we    have  already  noticed,  namely,  that  the 

flint  does  not  show  any  cause  of   action. 
nnderstaod  this  plaint  as  stating  that  the 
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talookdar,  the  present  appellant,  has  got  the 
tenants  under  his  control,  and  obliged  them 
to  pay  rent  to  him.  When  a  person  obliges 
the  tenants  of  an  estate  to  pay  the  rents  to 
him,  it  may  be  treated  as  a  dispossession 
by  him  sufficient  to  entitle  the  party  wrong- 
ed by  his  act  to  bring  a  suit  to  have  his  title 
declared. 

The  appeal  must  be  dismissed  with  costs. 

Jackson,  J, — I  also  think  that  there  are 
no  grounds  for  interfering  with  the  decision, 
of  the  Lower  Court. 


The  27th  July  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 
Judge, 

Tenancy  under  a  part*owner — Ejectment  bj 

co-sharer« 

Case  No.  84  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  i8th  December  i86g,  affirm^ 
ing  a  decision  of  the  Moonsiff  of  that 
District,  dated  the  loth  December  1868. 

Bissessur  Kurmokar  (Plaintifif)^ 
Appellant, 

versus 

Juggobundoo  Kurmokar  and  others  (Defend- 
ants), Respondents, 

Baboo  Jadub  Chunder  Seal  for  Appellant. 

Baboos  Bhyrub  Chunder  Banerjee  and    Um- 
bica  Churn  Banerjee  for  Respondents, 

Where  land  is  held  jointly,  and  there  is  no  partition , 
one  part-owner  cannot  insist  on  the  ejectment  of  a  per- 
son who  has  been  holding  under  the  other  part-owner 
for  16  or  17  years. 

Couch,  C,  7— It  appears  to  me  that  the 
questions  that   have  been    attempted  to  be 
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raised  by  the  grounds  of  special  appeal  do 
not  arise  in  this  case. 

The  Subordinate  Judge  lays  down  two 
issues :  first,  whether  it  has  been  proved  that 
the  7  gundahs  of  lakheraj  land,  with  regard 
to  which  exception  has  been  taken  by  the 
defendants,  are  situated  within  the  bounda- 
ries of  the  land  purchased  at  auction  by  the 
plaintiff ;  secondly,  is  it  a  fact  that  the  defend- 
ant Ram  Doollubh,  having  taken  his  alleg- 
ed m!k\  land  in  dispute  in  jumma  from  the 
debtor  and  other  defendants  prior  to  the 
purchase  at  auction  by  the  plaintiff,  held  its 
possession  by  raising  a  house  thereupon. 

And  as  to  the  second  issue,  he  says  that 
the  pottah  produced  by  the  defendant  had 
clearly  been  recently  prepared,  and  there- 
fore he  finds  that  that  pottah  has  not  been 
proved  to  be  genuine.  He  then  goes  on  to 
say  that  it  has  been  proved  by  the  evidence 
of  the  witnesses  cited  by  both  parties  that  the 
said  defendant  Ram  Doollubh  got  2  beegahs 
I  chittack  i  gundah  of  m%\  land  in  dag  No. 
I  of  the  chittah  prepared  by  the  Sudder 
Moonsiff,  and  held  its  possession  under  the 
remaining  defendants  for  a  period  of  16  or 
1 7  years  by  raising  a  house  thereupon  ;  and 
that,  under  these  circumstances,  the  plaintiff 
is  not  entitled  **  to  obtain  khas^  possession  of 
'*  the  said  land  by  removing  the  said  thatch 
"  raised  by  the  said  defendant,  and  that  he 
^'  can  only  obtain  possession  as  a  pro- 
**  prietor."  That  is  not  a  decision  on  the 
ground  that  Ram  Doollubh  had  any  right  of 
occupancy  by  having  built  a  house  upon  the 
land  or  by  occupying  the  land  and  the 
house,  but  the  ground  of  it  is  this — that  he 
had  his  possession  under  the  remaining 
defendant,  the  other  part-owner  in  this  pro- 
perty, and  that  the  plaintiff,  who  had  pur-, 
chased  a  share  in  the  property  under  a  decree 
against  one  of  the  part-owners,  had  not  the 
right  to  turn  Ram  Doollubh  out  contrary  to 
the  wishes  of  the  other  part-owners.  I  do 
not  know  of  any  authority  which  says  that 
one  part-owner  can,  where  the  land  is  held 
jointly,  and  there  has  been  no  partition  of 
It,  insist  upon  a  person  who  has  been  hold- 
ing under  the  other  part-owner  for  16  or 
17  years  being  turned  out,  and  the  posses- 
sion of  the  land  being  given  up  to  him. 
The  authorities  quoted  do  not  touch  that 
question,  and  the  point  attempted  to  be 
raised  of  a  wrong  decision  come  to  with 
regard  to  the  right  of  occupancy  really  does 
not  arise  upon  this  case. 

The  appeal  must  be  dismissed  with  costs. 


The  27th  July  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,f  Judges. 

Canse  of  action— Mutual  dealings— Contract- 
Limitation— Section  8,  Act  XIV.  of  1859. 

Case  No.  703  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  First  Subordinate  Judge  of  Shaha* 
bad,  dated  the  20th  January  iS^o, 
modifying  a  decision  of  the  Moonsiff  of 
Buxar,  dated  the  2Sth  June  i86y, 

Luchmee  Narain  (Defendant),  Appellant, 

versus 

Choomun  Meah  and  another  (Plaintiffs), 

Respondents, 

Baboos  Mohesh  Chunder  Chowdhry  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  larucknath  Dutt  for  Respondents. 

The  parties  to  this  suit  had  had  mutual  dealiags*  each 
paying  to  the  other  money  and  receiving  from  the  other 
an  equivalent  in  bills.  In  a  former  litigation  the  pre- 
sent defendant  sued  the  present  plaintiff  upon  wteU 
he  averred  to  be  an  adjusted  account.  The  Court,  fMMl<> 
ing  that  the  account  had  not  been  adjusted,  dismissed 
the  suit,  but  incidentally  found  that  there  wasa  baUoce 
rather  to  the  present  plaintiff,  who  now  sues  for  that 
balance. 

Held  that  the  decree  of  the  Court  could  not  be  said 
to  be  any  adjustment  of  the  balance  which  it  found  to 
be  due,  so  as  that  plaintiff  could  date  his  cause  of  actioa 
from  such  adjustment. 

Held  that  the  present  suit,  although  for  balance  of 
account  between  merchants  and  traders  who  bad  matuaJ 
dealings,  under  the  description  in  Section  S,  Act  XIV. 
of  1859,  was  in  reality  founded  upon  a  contract;  and 
as  that  contract  was  not  in  wnttng,  the  plaintiff's 
cause  of  action  would  ordinarily  have  arisen  wneo  there 
was  a  breach  of  the  contract,  and  he  would  have  had  3 
years  from  such  breach.  But  in  this  particular  case  the 
law  gave  plaintiff  3  years  from  the  close  of  the  year  in 
the  accounts  of  which  the  last  item  occurred  snowiii^ 
the  continuance  of  the  mutual  dealings,  f .  «.,  of  the  000* 
tract. 

Hob  house,  J. — This  was  a  suit  for  a 
balance  of  accounts.  The  material  facts 
are  these : — 

The  plaintiff  and  the  defendant,  it  is 
admitted,  had  mutual  dealings  with  one  an- 
other of  this  kind.  The  plaintiff  would  some- 
times pay  in  money  to  the  defendant  and 
receive  from  the  defendant  the  equivalent 
for  the  same  in  the  shape  of  bills  upon 
Calcutta;  or  the  defendant  would  some- 
times pay  in  moneys  to  the  plaintiff  and  in 
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his  tarn  receive  bills  for  the  same  from  the 
plaintiff.  These  transactions  went  on  up 
to  the  Sumbut  or  mercantile  year  1921, 
which  it  is  admitted  closed,  for  the  purposes 
of  the  soit,  in  March  1865. 

After  the  last  transaction  between  the 
plaintiff  and  the  defendant,  there  was  some 
dispute  between  them  as  to  the  amount  of 
1. certain  bills  (hoondees)  which  had  been 
['dishonored ;  and  thereupon  the  defendant 
sntd  the  plaintiff  in  Court  for  a  balance  of 
account.  That  suit  was  dismissed  on  the 
3rd  April  1866. 

In  that  litigation,  the  present  defendant, 
who  was  then  the  plaintiff,  sued  upon  an 
adjusted  account,  as  he  averred  it  to  be. 
The  Court,  however,  found  as  a  fact  that 
the  account  had  not  been  adjusted,  and  for 
this  reason  it  dismissed  the  plaintiff *s  suit, 
bat  incidentally  the  Court  went  into  the 
question  of  the  accounts  between  the  parties, 
and  found  that  there  was  a  balance  rather 
to  the  present  plaintiff  than  to  the  present 
defendant.  The  present  plaintiff  then,  on 
the  29th  March  1869,  sued  the  defendant 
for  that  balance  of  account,  averring  that 
his  cause  o^  action  arose  when  the  Court 
discovered  for  him  on  the  3rd  April  1866 
that  the  said  balance  was  due  to  him. 

On  the  other  hand,  the  defendant  contends 
that  the  plaintiff's  cause  of  action  arose 
at  the  time  when  the  transactions  between 
the  two  terminated  bv  reason  of  their  dis- 
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agreement,  1.  e.,  in  December  1864,  and  he 
further  contends  that  the  transaction  between 
the  parties  was  a  transaction  of  the  nature 
of  a  contract ;  that  the  disagreement  between 
the  parties  constituted  a  breach  of  the 
contract;  and  that,  therefore,  inasmuch  as 
die  plaintiff  has  not  sued  within  three  years 
from  the  time  of  that  breach,  the  suit  is 
barred  by  the  application  of  the  Statute 
of  Limitation,  Clause  9,  Section  i  of  Act 
XIV.,  1859. 

On  the  other  hand,  the  plaintiff  contends 
that  the  dealings  between  the  parties  consti- 
tuted them  merchants  and  traders  with  mu- 
tual dealings,  as  defined  by  the  provisions 
of  Section  8  of  the  Act,  and  therefore  the 
plaintiff  contends  that  his  limitation  is  6 
jears  from  the  date  of  the  last  transaction, 
and  so  that  he  is  in  time. 

The  first  question  that  we  had  best  per- 
haps determine  is  whether  or  not  this  is  a 
mit  for  a  balance  of  accounts  between  mer- 


chants and  traders  who  have  had  mutual 
dealings.  We  think,  after  the  best  consi* 
deration  that  we  can  give  to  this  point,  that 
this  is  a  suit  of  that  nature.  The  plaintiff 
and  the  defendant  were  evidently  upon  their 
own  admissions  persons  who  were  mer- 
chants and  traders,  each  of  them,  in  the 
district  of  Shahabad,  and  who,  as  such,  had 
mutual  dealings  with  one  another,  the  plaint- 
iff being  sometimes  the  person  who  ad* 
vanced  money  and  received  bills  in  ex- 
change, and  the  defendant  being  at  other 
times  such  person.  But  still  it  remains  to 
be  seen  whether,  if  the  plaintiff  and  the  de« 
fendant  were  merchants  and  traders  within 
the  meaning  of  the  Section  quoted,  whether 
the  plaintiff  has  the  benefit  of  the  6  years' 
limitation  on  which  he  relies,  or  whether^ 
on  the  other  hand,  he  is  not  bound  by  the 
provisions  of  Clause  9,  Section  i  of  the  Act. 
The  decisions  of  this  Court  on  which  the 
plaintiff  relies  are  these : — 

First  of  all,  one  to  be  found  at  page  24 
of  the  3rd  Volume  of  the  Weekly  Reporter, 
Small  Cause  Court  References.  In  this 
case,  after  considering  it  carefully,  it  seems 
to  me  that  the  Judges  had  not  distinctly  be* 
fore  them  the  question  whether  the  provi* 
sions  of  Clause  8,  Section  i,  or  the  provisions 
of  Clause  9,  Section  i,  governed  the  matter 
which  was  before  them.  The  question 
which  they  seem  to  have  decided  was,  whe- 
ther, as  they  put  it  in  their  judgment,  the 
goods  sold  by  the  plaintiff  were  or  were  not 
sold  by  retail.  And  the  Judges  determined 
upon  the  facts  of  the  case  that  the  goods 
in  question  were  not  articles  sold  by  retail 
within  the  meaning  of  the  8th  Clause  of  the 
1st  Section  of  Act  XiV.  of  1859.  Then 
the  Judges,  without  stating  whether  or  not, 
in  their  judgment.  Clause  16  of  Section  i  of 
the  Act,  or  Clause  9  of  Section  i  of  the  Act, 
applied  to  the  case,  simply  remitted  the  case 
to  the  Small  Cause  Court  with  their  opinion 
that  "the  goods  sold  were  not  articles 
sold  by  retail;"  so  that  I  think  that  in  this 
particular  precedent  on  which  the  plaintiff 
relies  the  learned  Judges  did  not  give  any 
opinion  upon  the  question  which  is  now  be- 
fore us. 

The  next  case  is  that  to  be  found  in  page 
36,  VII.  Weekly  Reporter.  But  neither  does 
this,  in  my  judgment,  bear  at  all  upon  the 
question  which  is  before  us.  In  that  case, 
the  learned  Judges  seemed  to  have  held  that, 
when  the  suit  was  for  a  balance  of  account 
after  dissolution  of  partnership,  then  the  limi- 
tation which  applied  to  such  a  suit  was  6 
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years  from  the  time  of  the  dissolution. 
The  case  before  us  is  not  a  question  of  part- 
nership ;  it  is,  as  I  have  said  before,  a  ques- 
tion of  merchants  and  traders  having  mutual 
dealings.  Such  a  question,  I  need  hardly 
remark,  is  entirely  distinct  from  a  question 
referring  to  a  dissolution  of  partnership. 

The  next  case  is  to  be  found  in  page  383 
of  the  7th  Volume  of  the  Weekly  Reporter. 
Here,  again,  I  do  not  think  that  the  decision 
of  the    learned   Judges    has    any    bearing, 
except  in   the   way  of   opinions    expressed 
upon  the  point  which  is  now  before  us.     In 
that  case,  the  suit  was  on  the  part  of  one 
of     several     shareholders     claiming     from 
another  shareholder  contribution  for  a  cer- 
tain payment  for   land-revenue,  which   the 
plaintifiF,   as  one  of  the    shareholders,    had 
made  or  was  said  to  have  made  for  the  other 
shareholder  and   himself   in  order  to  save 
their  joint-estate   from   sale   for   arrears   of 
revenue.     In   that    case,    the    Judges   held 
that  a  suit   for   contribution  of   the   nature 
before  them  was  not  a  suit  upon  a  contract 
or  upon   a   quasi  contract,   but  was  a  suit 
founded,  as  I  understand  it,  upon  an  equit- 
able obligation  lying  upon  one  shareholder 
to  re-pay  that  which  the  other  shareholder 
had  been  obli^^ed  to  pay  on  the  first  share- 
holder's behalf  in  order  to  stay  the  sale  of  the 
common  estate.  It  is  possible,  as  I  shall  show 
hereafter,  that  the  Judges  may  have   made 
some  remarks  in  their  judgment  in  that  case 
which  may  help  us  to  determine  the  point 
which  is  now  before  us,  but  otherwise  the 
case  is  not,  1  think,  in  point. 

The  next  case  relied  upon  is  that  to  be 
found  at  page  139,  II.  Bengal  Law  Reports.* 
That,  again,  in  my  judgment,  was  a  case 
which  is  not  in  all  fours  with  the  case 
which  is  before  us.  That  was  a  suit  to 
recover  money,  due  from  an  agent  after 
an  account  taken ;  and  the  learned  Judges 
then  held  that  the  cause  of  action  in  such  a 
suit  arose  from  the  termination  of  the 
agency,  that  is,  as  in  that  case,  from  the 
time  of  the  death  of  the  agent.  And 
although  they  said  incidentally  that  the 
period  of  limitation  which  governed  such 
a  case  was  6  years,  yet  that  particular 
point  does  not  seem  to  me  to  have  been 
the  point  upon  which  they  were  called 
upon  to  come  to  any  determination,  and 
it  seems  to  have  been  a  point  which  was 
rather  assumed  without  any  argument  thai. 
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one  which  was,  after  argument,  determined. 
Even  if,  however,  the  learned  Judges  did 
in  that  case  intend  to  determine  that  in 
such  a  suit  the  period  of  limitation  was 
6  years,  I  need  hardly  remark  that  a  suit 
to  recover  money  due  from  an  agent  trusted 
with  the  management  of  an  estate  and 
receiving  money  to  that  end  is  entirely 
of  a  different  nature  from  that  which  is  now 
before  us. 

The  only  case  which  seems  to  me  to  be  at 
all  in  point  on  the  part  of  the  plaintiff  is 
that  to  be   found  at  page  4,  VIII.  Weekly 
Reporter.     But  even  there,  again,  although 
the  Judges  in  so  many  words  determine  that 
in   a   suit   between   merchants    and    tradeis 
with  mutual  dealings  the  period    of  limita- 
tion is  6  years  from  the  termination  of  those 
dealings,  yet  it  would  seem   that  the  deal- 
ings  to  which  they  were  referring  were  not 
dealings   of   the   nature   such    as   are   those 
before  us,  but  were  dealings  such  as  are  de- 
scribed   by    the    learned    Judges    in    these 
terms :  "  Wine  and  other  articles  appear  to 
**  have    been    taken    by    the    defendant    at 
'*  various    times    and    not    in    the    way    of 
"  ordinary    and    private    consumption,     but 
"evidently  for  the  objects  of  a- limited  trade 
'*  on  his  own  account."  And   then  the  learn- 
ed Judges  go  on  to  refer  to  the  case  at  page 
24,    Weekly   Reporter,    Volume   III.,  Small 
Cause  Court  Rulings,  which  I  have  above 
referred   to,  and   which  I  venture  to  say  is 
not  a  ruling  upon  the  point  which  was  either 
before  those  Judges  or  is  now  before  us. 

But  whether  that  is  so  or  not,  I  think  it 
is  clear  that  the  dealings  which  were  found 
to  have  passed  between  the  merchants  and 
traders  in  that  instance  were  dealings  of 
an  entirely  different  nature  to  those  simple 
dealings  which  alone  passed  between  the 
merchants  and  traders  in  the  case  before 
us.  Therefore,  1  think  that  this  particular 
case  cannot  be  treated  by  us  as  a  ruling  in 
point. 

The  last  ruling  on  which  the  pleader  for 
the  plaintiff  relies  is  that  to  be  found  at  page 
98  of  the  4th  Volume  of  the  Weekly 
Reporter.  Here,  again,  I  think  thai  this 
ruling  \%  not  in  point.  That  was  a  case  in 
which  the  plaintiff  sued  to  recover  money  due 
upon  an  accepted  hoondee;  and  although  the 
learned  Judges  then  held  that,  inasmuch  as 
that  hoondee  was  a  written  document,  and 
that  inasmuch  as  that  document  did  not 
require  under  the  laws  applicable  at  the  time, 
t  was  executed  to  be  registered,   therefore 
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the  period  of  limitation  was  not  3  years 
under  Clause  9,  Section  i ,  but  6  years  un- 
der Clause  1 6,  Section  i ;  yet  if  I  read  the 
plaintiff's  suit  aright,  he  does  not  sue  to  reco- 
ver money  upon  any  hoondee,  but  he  sues 
upon  an  account  and  upon  a  balance  of  ac- 
count which  is  made  up  not  of  this  or  of  that 
accepted  and  paid  or  dishonored  hoondee, 
bat  upon  an  account  generally  and  upon 
items  shown  in  that  general  account. 

The  pleader  for  the  plaintiff  further  avers 
that  his  suit  is  in  reality  upon  an  adjusted 
account,  and  that  inasmuch  as  that  account 
was  adjusted  on  the  3rd  April  c866,  so  he 
was  in  time  whea  he  sued  within  3  years  from 
that  date. 

The  answer,  however,  to  this  is  that  the 
account  was  not,  in  fact,  adjusted  on  the  3rd 
April  1866.  The  Court  which  then  passed 
judgment  between  the  parties  did  not,  in 
reality,  come  to  any  finding  by  way  of  ad- 
)iistment  of  account,  but  it  found  that,  in 
truth,  there  had  been  no  such  adjustment, 
and  so  on  this  account  it  dismissed  the 
plaintiff's  suit;  and  though  incidentally  it 
thought  right  to  take  the  account,  and  upon 
taking  such  •account  found  a  balance  due 
to  the  present  plaintiff,  yet,  in  truth,  there 
was  no  such  balance  struck,  because  if  there 
had  been,  as  pointed  out  by  the  pleader  for 
the  defendant,  then  there  would  have  been 
an  adjustment  formally  made  by  the  Court 
under  the  provisions  of  Section  195  of  the 
Code,  provisions  expressly  made,  it  seems  to 
me,  for  that  purpose.  No  doubt  the  decree 
of  the  Court  of  the  3rd  April  1866  is  evi- 
dence, for  what  it  is  worthy  of  the  actual 
balance,  if  any,  due  to  the  plaintiff,  but  it 
cannot,  I  think,  be  said  to  be  any  adjustment 
of  that  balance  so  as  that  the  plaintiff  can 
date  his  cause  of  action  from  such  adjust- 
ment. 

It  is  then,  however,  contended  by  the 
pleader  for  the  plaintiff  thai  when  we  have 
found  that  the  suit  is  for  a  balance  of 
account  current  between  merchants  and 
traders  who  had  mutual  dealings,  he  must 
oecessarily  obtain  the  benefit  of  6  years' 
limitation  from  the  close  of  the  year  in  the 
accounts  of  which  there  is  the  last  item 
admitted  or  proved  Indicating  the  con- 
tinuance of  mutual  dealings.  But  it  seems 
to  me  that  this  does  not  follow  at  all.  On 
the  contrary,  I  find  a  case  reported  in  7, 
Weekly  Reporter,  page  68,  in  which  these 
feoiarks  ocQur  at  page  70, 
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'*  But  even  if  the  case  falls  within  Sec- 
"  tion  8,  it  does  not  appear  that  the  suit  was 
"  brought  within  the  period  of  limitation, 
"The  transaction  between  the  plaintiff  and 
"  defendant  were  founded  upon  a  contract 
**  not  in  writing.  Although  no  express  con- 
"  tract  was  proved  to  have  been  entered 
"  into  between  the  parties,  still  their  deal- 
''  ings  were  evidence  from  which  it  migl^t 
be  properly  assumed  that  they  had.  agreed 
to  carry  on  business  on  the  terms  upon 
*•  which  we  find  them  carrying  it  on.  It 
"  was  an  engagement  on  the  part  of  defend- 
**  ant  that  he  would  sell  the  plaintiff's  cotton^ 
"  and  that  he  would  guarantee  the  pur; 
**  chasers.  That  was  a  liability  on  the  par^ 
'*  of  defendant  not  arising  from  a  wrongs 
"  but  a  liability  arising  out  of  an  engage^ 
**  ment  which  he  must  be  assumed  to  have 
"  entered  into  with  the  plaintiff.  It,  ihere- 
^'fore,  falls  within  Clause  9  of  Section  i. 
'*  It  is  a  suit  for  the  breach  of  a  contract 
'*  not  in  writing.  The  period  of  limitation 
**  is  3  years  from  the  time  when  the  deb^ 
"  became  due,  or  when  the  breach  of  con- 
**  tract  in  respect  of  which  the  suit  is 
**  brought  first  took  place. 

"  Now,  assuming  the  case  to  be  a  case 
"within  Section  8,  the  period  of  3  years 
"is  to  be  computed  from  the  close  of  the 
"year  in  the  accounts  of  which  there  is 
"  the  last  item  admitted  or  proved  indicating 
"  the  continuance  of  mutual  dealings.  Now, 
"it  cannot  be  shown  that  in  the  accounts 
"between  the  parties,  there  is  any  such 
"item  within  four  years  next  before  the 
"  commencement  of  the  suit.  Taking  three 
"years  from  the  end  of  the  year  in  which 
"the  last  item  appears,  more  than  three 
"years  elapsed  between  the  date  of  that 
"  item  and  the  date  of  institution  of  this 
"suit.  Therefore,  whether  the  case  falls 
"  within  Section  8  or  not,  it  appears  to  me 
"that  the  suit  is  barred  by  limitation." 

I  understand  from  these  words  of  the 
learned  late  Chief  Justice,  that  even  in  the 
case  where  the  suit  is  for  a  balance  of 
account  current  between  merchants  and 
traders  who  had  mutual  dealings,  still  if 
the  transaction  between  the  parties  were 
founded  upon  a  contract  not  in  writing, 
then,  although  the  cause  of  action  would  date 
from  the  end  of  the  year  in  which  the  last 
item  appeared  in  the  accounts  between 
them,  still  the  cause  of  action  would  be 
the  breach  of  the  contract,  and  so  the  plaint- 
iff in  such  a  case  would  only  enjoy  the 
privilege  of  a  limitation  running  three  years 
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from  the  date  of  the  end  of  the  year  in 
ivhich  the  last  item  appeared  in  the  ac- 
count. 

Now,  I  think  that  the  ruling  laid  down 
in  that  case  applies  to  the  case  before  us, 
and  that  this  case  is  somewhat  of  the  nature 
of  the  one  described  in  these  terms  at  page 
384  of  the  7th  Volume  of  the  Weekly 
Reporter.  Treating  there  of  a  contract  and 
a  quasi  contract  as  distinct  from  equitable 
obligations,  the  learned  Chief  Justice  uses 
this  illustration  of  what  would  be  a  contract 
or  a  quasi  contract.  He  says  :  "  If  one  man 
"  pays  money  for  the  use  of  another  at  his 
"  request,  there  is,  in  the  absence  of  cir- 
**  cumstances  showing  that  the  money  was 
**  advanced  as  a  gift,  an  implied  promise  for 
**  re-payment  by  the  person  on  whose  account 
"  the  money  is  paid." 

Now,  here  there  are  undoubtedly  not  even 
any  circumstances,  but  not  even  any  allegation 
that  the  moneys  which  passed  between  the 
parties,  and  which  were  from  time  to  time 
advanced  by  one  to  the  oiher,  were  at  any 
time  advanced  as  a  gift.  They  were  in  reality 
moneys  advanced  by  one  party  to  the  other 
party  for  a  consideration,  and  there  was,  it 
seems  to  me,  in  the  nature  of  every  one  of 
these  transactions,  all  the  elements  of  a  con- 
tract; there  was  in  -every  case  the  consi- 
deration, and  in  every  case  a  promise  to 
pay.  No  doubt,  it  was  not  an  expressed 
contract,  it  was  only  an  implied  contract ;  but 
it  seems  to  me  that  it  was  an  implied  contract 
of  the  clearest  nature.  When  the  plaintiff, 
for  instance,  advanced  moneys  to  the  defend- 
ant for  the  particular  hoondees,  which  seem 
to  have  been  the  bone  of  contention  in  the 
present  litigation,  in  the  matter  of  debit  and 
credit  of  the  account,  then  he  himself  did, 
in  reality,  give  the  defendant  a  certain  sum 
of  money  for  a  consideration :  that  consider- 
ation was  the  receipt  from  the  defendant,  and 
the  promise  to  pay  in  the  shape  of  certain 
hoondees.  When,  therefore,  that  promise 
to  pay  was  not  fulfilled,  when  the  bills  which, 
in  fact,  were  the  expression  of  the  promise 
were  dishonored,  then  there  would  have  been 
a  cause  of  action  as  in  an  ordinary  case  of 
contract,  it  seems  to  me,  to  the  plaintiff  to 
recover  the  money  which  he  had  advanced 
to  the  defendant  in  consideration  for  the 
bills.  So  that  I  think  that  in  the  case  both 
of  the  plaintiff  and  of  the  defendant,  and 
in  the  matters  of  the  accounts  current  be- 
tween them,  there  was  in  every  case  either 
on  the  one  side  or  the  other  an  implied  con- 
tract— a  contract  in  this  case  on   the  pari 


of  the  defendant  before  us  to  re-pay  the 
plaintiff  the  money  which  the  plaintiff  ad- 
vanced to  him,  in  the  event  of  the  bills,  which 
the  defendant  gave  in  exchange  for  thtf 
money,  being  dishonored. 

In  this  view  of  the  case,  I  am  of  opinion 
that  the  suit  before  us,  even  although  it  is  a 
suit  for  balance  of  account  between  mer- 
chants and  traders  who  had  mutual  dealingSi 
is  in  reality  a  suit  founded  upon  a  con^^ 
tract,  and  that,  therefore,  as  that  contract- 
was  not  in  writing,  so  the  plaintiff's  cause 
of  action  would  ordinarily  have  arisen 
when  there  was  a  breach  of  the  contract, 
and  he  would  have  had  three  years  from  the 
period  of  such  breach.  But  in  this  parti- 
cular case,  the  law  to  some  extent  further 
favors  the  plaintiff,  and  gives  him  three  years, 
not  from  the  breach  of  the  contract,  but  fiom 
the  close  of  the  year  in  the  accounts  of 
which  there  is  the  last  item  showing  the 
continuance  of  the  mutual  dealings,  1.  ^.,  of 
the  contract.  Now,  that  last  item,  as  I  have 
said  in  the  commencement  of  my  judgment, 
is  of  date  Sumbut  1921,  and  so  plaintiff's 
cause  of  action  would  arise  from  the  close 
of  the  mercantile  Sumbut  192 1,  or,  as  is 
admitted,  March  1865;  and  inasmuch  as 
the  plaintiff  has  not  sued  within  three  years 
from  that  date,  I  think  we  must  hold  that  he 
is  out  of  Court. 

I  would,  therefore,  reverse  the  decision 
of  the  Courts  below,  and  dismiss  the  plaint- 
iff's suit  with  costs  in  all  the  Courts. 

Loch,  y. — I  concur  in  the  judgment  passed 
by  my  colleague  in  this  case. 

I  have  referred  to  the  judgment  pass- 
ed by  the  Subordinate  Judge  on  3rd 
April  1866,  which  the  plaintiff  says  is 
the  date  of  his  cause  of  action,  and  which 
we  were  told  showed  that  Rupees  387 
were  found  to  be  due  to  the  plaintiff  who 
was  the  defendant  in  that  suit ;  but  this 
is  not  the  case.  There  was,  among  other 
issues  fixed,  one  to  this  effect — whether 
the  plaintiff  had  anything  to  receive  from 
the  defendant,  or  whether  the  defendant  had 
paid  in  excess,  and  was  entitled  to  recover 
the  balance ;  but  the  Court  did  not  decide 
this  issue.  After  declaring  the  defendant 
to  be  entitled  to  credit  for  certain  sums,  the 
amount  of  dishonored  hoondees,  it  held  that 
plaintiff  had  failed  to  show  that  he  was  en- 
titled to  recover  anything,  and  the  suit  was 
dismissed.  Plaintiff,  considering  that  judg- 
ment to  give  him  a  cause  of  action  seeks  to 
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recover  the  sum  of  Rupees  387  due  accord- 
ing to  his  own  account,  and   Rupees   137 
interest  on  the  same  Rupees  524.     He  does 
not  seek  to  recover  the  amount  of  any  particu- 
lar hoondees,  but  urges  that,  in  making  up 
the  accounts,  a  balance  to  the  above  extent 
stands   in   his  favor  which  he  is  entitled  to 
recover.    The  Lower  Courts,  overruling  the 
plea  of  limitation  raised  by  the  defendant, 
hold   that  the  present   suit    being    brought 
within  three  years  of  the  judgment  passed  in 
the   former   suit    is    within    time,   and    the 
Subordinate  Judj<e  considers   plaintiff  enti- 
tled to  recover  Rupees  3^6,  the  sum  found 
to  be  due  in  the  former  case,  with  interest. 
But  what  the   Court  found   in  the   former 
case  was  this :  The  defendant,  then  plaintiff, 
claimed  a  balance  of  Rupees  1,506  on  ad- 
justment of  accounts.     He  debited  the  plaint- 
iff (then  the   defendant)   with  the   sum  of 
Rupees    12,985,  and  gave    him   credit    for 
Rupees  11,479.    The  defendant  in  that  case 
urged  that  he  was  entitled  to  a  further  credit 
of  Rupees  1,872  on  three  hoondees,  and  the 
Judge  found  that  he  was;  and  such  being 
the  case,  he  held  that  plaintiff  was  not  enli- 
llcd  to  recover  anything  from  the  defendant, 
and  dismissed  the  suit.     Of  course,  if  the 
plaintiff  in  that  case  only  claimed   Rupees 
1,506,  and  the  defendant,  in  the  judgment  of 
the  Court,  was  held  to  be  entitled  to  a  credit 
of  Rupees  1,872,  which  the  plaintiff  had  not 
given  him,  the  plaintiff  would  have  nothing 
to  receive,  but  a  balance  would  necessarily 
exist  in  favor  of  the  defendant.     There  was, 
however,  no  adjustment  of  accounts   ;  nor 
did  the  Judge  declare  the  defendant  entitled 
to  recover  the  amount. 

In  the  present  case  the  plea  of  limitation 
is    raised,   and   to   determine   this   question 
it    is   necessary  to  consider  the    nature  of 
the    transactions   between    the    parties   and 
their  position.     They  appear  to  me  to  come 
under  the  description  given   in   Section  8, 
Act  XIV.  of  1859,  as  being  merchants  and 
traders  having  mutual  dealings,  and  as  such 
they  are  privileged  to   have  the  period  of 
limitation  computed  from  the  close  of  the 
year  in  the  accounts  of  which  there  is  the 
last  hem  admitted  or  proved  indicating  the 
continuance  of  mutual  dealings.    That  year 
expired  at  the   close  of   the   Sumbut  year 
1 92 1    (March    1865)   ;  and  it  is  contended 
ffij^t  if  the  parties  come  within  the  descrip- 
tion  given   in    Section    8,   the    plaintiff  is 
entitled  to  six  years  within  which  to  bring 
his  action.     I  quite  agree  with  my  colleague, 
Justice    Sir     C.    P.    Hobhouse,   that    this 


contention  is  not  sound,  and  that  in  determin- 
ing the  period  from  which  limitation  is 
to  be  computed,  we  must  look  at  the  nature 
of  the  transactions  between  the  parties ; 
and  if  these  were  of  the  nature  of  a  con* 
tract,  the  period  for  bringing  the  suit  would 
be  that  allowed  by  Clause  i.  Section  i.  Act 
XIV.  of  1859,  which,  in  the  case  of  merchants 
and  traders  having  mutual  transactions 
as  described  in  Section  8  of  that  Act, 
would  commence  to  run  from  the  close  of 
the  year  in  which  their  mutual  transactions 
were  closed.  Now,  the  transactions  be- 
tween the  parties  were  the  purchase  of 
hoondees,  plaintiff  sometimes  purchasing  a 
bill  on  defendant's  house  in   Calcutta,  and 

the  defendant  sometimes  purchasing  from 
the  plaintiff;  and  these  transactions  appear 
to  have  continued  for  some  years.  Some 
of  the  hoondees  purchased  by  plaintiff  from 
defendant  were  dishonored,  and  the  amount 
appears  not  to  have  been  re-credited  to  him 
in  the  defendant's  accounts,  and  hence  arose, 
as  plaintiff  alleges,  a  balance  in  his  favor. 
Now,  as  pointed  out  by  my  colleague, 
transactions  of  this  kind  are  of  the  nature 
of  contracts.  The  party  receiving  money 
and  giving  a  bill  contracts  to  re-pay  that 
money  in  a  particular  manner  and  at  a 
particular  time;  and  if  on  presentation  the 
bill  be  dishonored,  there  is  a  breach  of  the 
contract ;  and  in  ordinary  cases  a  suit  for 
recovery  of  the  money  would  have  to  be 
instituted  within  three  years  from  the  breach 
of  such  contract ;  but  in  the  case  of  dealers, 
as  described  in  Section  8  of  the  Act,  the 
period  from  which  limitation  commences 
to  run  is  from  the  close  of  their  mutual 
transactions,  and  from  that  date  a  period 
of  three  years  in  the  case  of  contracts  is 
allowed.  In  the  present  case,  the  dealings 
between  the  parties  closed  in  Sumbut  1921 
(March  1865).  This  suit  was  not  brought 
till   1869,   and    the    plaintiff  is,    therefore, 
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under  the  view  of  the  case  expressed  above, 

too  late,  and  his  suit  is  barred  by  limitation. 

» 

The  special  appeal  must  be  decreed,  and 
the  plaintiff's  suit  dismissed  with  costs  in 
all  Courts. 


The  27th  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  fudges. 

Suit  by  talookdar— Possession— Onus  probftndi 

— Civil  Ameen. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  i6th  December  i86g,  modifving  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  26th  May  i86g. 

Shustee  Ram  Paul  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Nobo  Kant  Roy  Chowdhry  and  others 
(PlainiifFs),  Respondents. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellants. 

Baboo  Anund  Chunder  Ghossal  for 
Respondents. 

A  lalookdar  who  had  purchased  in  execution-sale  the 
under-tenure  of  one  of  his  tenants,  sued  him  to  obtain 
possession  of  the  land  contained  in  the  purchased  hold- 
ine,  from  some  of  which  he  said  he  had  been  dispossess- 
ed, and  m  regard  to  the  remainder  of  which  his  title  was 
disputed. 

Held  that  the  deputation  of  an  Ameen  was  impro- 
per, and  that  the  onus  lay  on  the  plaintiff  to  prove 

nts  case. 

Jackson,  J,— In  this  case,  the  Judge's  de- 
cision is  completely  erroneous,  and  must  be 
set  aside. 

The  suit  was  one  by  a  talookdar  who  had 
purchased  in  execution-sale  an  under-tenure 
of  one  of  his  tenants.  That  tenant  held 
some  other  land  in  the  same  talook,  and 
the  plaintiff  now  sues  him  to  recover  pos- 
session of  the  land  contained  in  the  pur- 
chased holding,  from  some  of  which  he  says 
he  has  been  dispossessed,  and  in  regard  to 
the  remainder  of  which  his  title  has  been 
disputed  by  the  defendant. 


It  appears  that  the  plaintiff  gave  no  do- 
cumentary evidence  whatever,  although  he 
being  a  landlord,  that  is,  pulneedar,  it  is 
impossible  to  suppose  that  he  should  not 
have  been  in  possession  of  any  documents 
from  which  the  area  and  contents  of  the 
holding  in  question  could  be  shown.  He  gave 
some  oral  evidence,  and  he  applied  that  an 
Ameen  should  be  deputed  to  hold  an  enquiry 
on  the  spot,  and  this  enquiry  appears  to 
have  been  held. 

The  Subordinate  Judge,  taking  into  con- 
sideration the  report,  was  of  opinion  that 
the  plaintiff's  case  had  not  been  made  out 
and  dismissed  the  suit. 

The  Judge  thought  that  the  plaintiff  had 
not  given  any  documentary  evidence  to  prove 
his  case,  but  he  thought  that  the  onus  lay 
upon  the  defendant,  because  the  contents  of 
his  holding  being  matter  within  his  special 
knowledge,  he  was  bound  to  show  what  the 
contents  of  that  holding  were,  or  that  the 
lands  that  he  contended  he  was  now  entitled 
to  hold  were  his  under  some  other  title  than 
that  alleged  by  the  plaintiff. 

It  appears  to  me  that  the  plaintiff  having 
purchased  this  tenure  at  auction  he  had  to 
make  the  best  of  bis  purchase,  and  being 
also  the  landlord,  he  was  in  an  advantageous 
position  for  that  purpose  ;  and  I  cannot 
concur  with  the  Judge  in  thinking  that 
he  was  entitled  to  call  upon  the  defendant 
to  prove  his  case. 

Clearly,  too,  this  is  a  case  in  which  the 
deputation  of  an  Ameen  was  improper. 
There  was  nothing  which  the  Ameen  could 
enquire  into  which  could  nor,  with  equal 
convenience,  have  been  proved  in  the  Court 
The  Subordinate  Judge  apparently  gave 
way  to  the  importunity  of  the  plaintiff,  and 
having  done  so  he  afterwards  did  what,  I 
think,  he  was  bound  to  do,  that  is,  he  held 
that  it  was  the  business  of  ihe  plaintiff  to 
prove  his  case  by  satisfactory  evidence  in 
Court. 

I  think  the  decision  of  the  Lower  Ap- 
pellate Court  must  be  reversed,  and  that  of 
the  Subordinate  Judge  restored,  with  costs. 

We  have  been  asked  to  remand  this  case 
in  order  that  the  Judge  might  re-consider 
it  upon  the  oral  evidence  given  by  the 
plaintiff.  I  do  not  think  we  are  under  any 
obligation  to  do  this,  as  the  interest  of  justice 
does  not  require  it. 

Glover,  J. — ^I  am  of  the  same  opinion. 
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The  27th  July  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Contract  to  pay  costs — Contribution— Rigfht  of 

action. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Fuhna,  dated 
the  sth  July  1870. 

Raj  Luckhee  Debia  and  others,  Plaintiffs, 

versus 

Mohesh  Chunder  Mozoomdar  and  others. 

Defendants, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Plaintiffs. 

No  one  for  Defendants. 

M  C  M  and  others  took  a  share  of  a  turuff  in 
putnee  by  executing^  a  kubooleut  towards  R  L  D  and 
others,  which  contained  a  stipulation  that,  if  a  suit 
brought  by  certain  parties  against  the  former,  and  then 
pendmji^  in  the  High  Court,  were  decided  against  the 
lessors,  the  lessees  would  pay  whatever  costs  of  suit 
might  be  payable  by  the  lessors,  and  if  decided  in  favor 
of  the  lessors,  th«  costs  awarded  would  go  to  the  lessees. 
The  case  was  decided  against  the  lessors. 

Held  on  the  construction  of  the  kubooleut  that  the 
lessees  were  liable  to  pay  the  whole  of  the  costs  paid 
by  the  lessors — not  only  the  costs  to  which  they  were 
justly  liable  on  account  of  their  own  share,  but  also 
aU  costs  that  might  be  recoverable  from  them  ;  but 
quare,  whether  the  Small  Cause  Court  Judge  should 
provide  for  the  lessees  being  enabled  to  use  the  nghts 
which  the  lessors  would  have  for  recovering  in  a  suit 
for  contribution  the  costs  which  they  had  paid  on  be- 
half of  the  other  parties  to  the  suit. 

Reference. — On  the  23rd  Kartick  1274, 
when  the  suit  brought  by  Kirpa  Nund  Shah 
and  others  against  the  plaintiffs'  guardian 
Dropodi  Debya,  Ac,  was  pending  in  the  High 
Court,  the  defendants  took  12 -annas  share 
of  Turuff  Pakureah  in  putnee  by  executing 
a  kubooleut  towards  the  plaintiffs,  which 
contained  a  stipulation  to  the  effect  that,  if 
the  above  case  be  decided  against  the  plaint- 
iffs, the  cos^s  thereof  would  be  paid  by  the 
defendants.  The  plaintiffs,  having  paid  Ru- 
pees 429-1-0  as  costs  of  that  case  with  in- 
terest on  the  24th  Cheyt  1276,  have 
brought  this  action  for  recovery  of  the  same 
from  the  defendants  in  accordance  with  the 
contract  contained  in  the  kubooleut  alluded 
to. 

The  defendants  Mothoora  Nath  and  Sham 
Chunder  Mozoomdar,  having  admitted  the 
kubooleut  in  their  deposition,  pleaded,  among 
other  things,  that  there  was  no  contract  for 
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paying  the  costs  of  the  Lower  Courts  except 
those  incurred  in  the  High  Court,  and  that, 
as  five  other  persons  besides  the  plaintiffs 
were  debtors  of  the  decree  for  costs,  for  the 
satisfaction  of  which  they  paid  the  above 
amount,  they  cannot  get  from  defendants 
more  than  what  they  paid  in  satisfaction  of 
their  own  share  of  the  liability  under  the 
decree. 
The  issue  or  point  for  reference  is  this : — 

Translation. 
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Whether  the 
c  o  n  t  r  a.c  t, 
stated  in  the 
margin,  was 
for  payment 
of  the  costs 
of  the  High 
Court  only, 
or  all  costs 
incurred  in 
the  suit,  and 
what  amount 
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can  get  under 
the  terms  of 
the  contract. 


It  appears  to  me,  on  reading  the  contract, 
that  the  phrase   "costs  of  the  suit"   used 
in  the  contract   did  not  mean  the  costs  of 
appeal  only  which  was  lodged  in  the  High 
Court.      It  includes  all  costs   incurred    in 
the  case,  the  words  "  pending  in  the  High 
Court"  being  used  in  the  contract  only  to 
identify  the  case.     If  the  terms  "  costs  of 
High  Court "  had  been  used  in  the  agreement, 
defendants'  objection  would  have  been  well 
founded.    The    expression    "costs  of    the 
suit"  used  in  it  shows  that  the  contract  in- 
cluded  all  costs  of  the    case  which  have 
been  paid  by  plaintiffs.     Both  parties  are 
equally  bound   by  the  agreement    entered 
into  between  them,  to  the  effect  that  the 
defendants  would  get  or  pay  costs  of  the 
suit  according  as  the  result  of  it  would  be 
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in  favor  or  against  the  plaintiifs.  The 
defendants'  allegation,  that  they  are  liable 
to  plaintiffs  for  that  share  of  the  costs  which 
was  paid  by  the  latter  on  account  of  their 
own  share  of  the  liability  under  the  decree 
passed  against  them  and  others,  being  con- 
trary to  that  agreement,  is  of  no  weight. 
It  has  been  proved  that  the  plaintiffs  paid 
the  whole  amount  of  costs  due  under  the 
decree.  Under  these  circumstances,  they 
are  entitled  to  get  the  amount  claimed  which 
was  paid  by  them  as  costs.  I.  accordingly, 
decree  the  case,  contingent  on  the  opinion  of 
the  High  Court,  on  the  question  as  to  the 
construction  of  the  contract  stated  above. 

The  judgment  of  the  High  Court  was  de- 
livered as  follows  by — 

Jackson,  J, — It  appears  to  us  that  the 
view  taken  by  the  Small  Cause  Court  is 
correct. 

There  is  no  doubt  whatever  that  the 
costs  to  be  paid  were  the  whole  of  the  costs 
of  litigation,  and  not  the  costs  of  the  Court 
of  appeal  only.  That  is  too  clear  for  argu* 
ment,  and  in  point  of  fact  no  argument  was 
offered  on  that  point  on  the  side  of  the 
defendants. 

The  other  question  admits  possibly  of  a 
little  doubt.  It  is  whether  the  liability  of 
the  defendants  in  this  suit  extended  to  all 
the  costs,  which  the  other  parties  to  the 
contract  might  have  to  pay  in  the  suit  then 
pending,  or  merely  to  those  properly  re- 
coverable on  account  of  their  share. 

It  appears  to  us  that  the  words  of  the  con- 
tract are  quite  sufficiently  wide  to  cover  the 
larger  meaning.     The  words  are  very  general 

— *<  ^  N*^**lfl    ^Wii^  ^t?r5l  nW  ciRl   inr 

^W  ^t"**!  fiT/'  that  is  to  say,  whatever 
costs  of  suit  may  be  payable  (by  you),  those 
we  y?ill  give  or  pay. 

It  is  contended  that,  if,  while  on  the  one 
hand  the  defendants  before  us  could  only 
be  entitled  to  receive  the  proper  costs  of  the 
plaintiffs  who  were  co-defendants  in  that  suit, 
that  is  to  say,  the  costs  which  they  themselves 
had  incurred  as  defendants,  on  the  other 
hand,  they  would  be  bound  to  pay,  not  only 
the  costs  to  which  these  parties  were  justly 
liable  in  consideration  of  their  own  share, 
but  also  costs  that  might  be  recoverable  from 
them,  the  liability  would  be  extremely  dis- 
proportionate ;  but  that,  we  observe,  would 
be  so  in  any  case  under  the  circumstances 
stated,  because  the  co^ts  of  a  defendant  are 
always  very  considerably  less  than  the  costs 


of  a  plaintiff;  and  it  is  not  suggested  that 
there  was  any  special  circumstance  in  the 
case  which  should  make  it  inequitable  to  put 
the  proposed  construction  on  the  contract. 
This  promise  is  merely  one  of  the  conditions 
annexed  to  the  granting  of  a  putnee  by  the 
plaintiffs  to  the  defendants.  In  this  case,  it 
seems  quite  probable  that  the  whole  of  the 
liabilities  of  the  parties  were  fully  consider- 
ed in  making  the  agreement,  and  that,  with 
reference  to  these  liabilities,  the  large  words 
employed  in  the  contract  were  used. 

We  think,  therefore,  that  the  defendants 
are  liable  to  pay  the  whole  of  the  costs 
claimed.  It  may  be  matter  for  consider* 
ation  whether  the  Judge  of  the  Small  Cause 
Court  should  provide  for  the  defendants 
being  enabled  to  use  the  rights,  which  the 
plaintiffs  would  have  for  recovering,  in  a 
suit  for  contribution,  the  costs  which  they 
had  paid  on  behalf  of  the  other  parties  to 
the  suit. 


The  27th  July  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Declaratory  snit— Section  246,  Act  VIII.,  x8«h- 
Limitotion— Clause  3,  Section  x,  Act  XlV.» 

Case  No.  687  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Chittagong,  dated  the 
loth  March  18 jo^  reversing  a  decision  of 
the  Moonsiff  of  Futtickcherry^  dated  the 
2jth  August  i86g, 

Syud  Abdoollah  (Plaintiff),  Appellani, 

versus 

Shaikh  Shokoor  Ali  (Defendant),  Respondent. 

Mr.  G.  A.  Twidale  for  Apj)ellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

A  suit  for  a  declaration  that  certain  property  wUdi 
has  been  ostensibly  held  by  one  of  the  defendants  was, 
in  fact,  the  property  of  another  of  the  defendants, 
who  was  the  judfifment-debtor  of  the  plaintifFf  is  not 
governed  by  Clause  3,  Section  i  of  the  Limitation  Act 
of  1859,  but  by  Section  246,  Act  VIII.  of  1859. 

Phear,  /.— Clkarly  the  Lower  Appellate 
Court  has  made  a  mistake  with  regard  to 
the  question  of  limitation.    This  is   not  a 
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suit  to  set  aside  the  sale  of  any  property 
within  the  scope  of  Clause  3,  Section  i  of 
the  Limitation  Act  of  1859. 

It  is  simply  a  suit  brought  to  obtain  a 
declaration  of  the  Court,  that  certain  pro- 
perty which  has  been  ostensibly  bought 
and  held  by  one  of  the  defendants  is  in 
troth  and  fact  the  property  of  another  of 
the  defendants,  this  latter  defendant,  being 
the  judgment-debtor  of  the  plaintiff.  The 
plaintiff  appears  to  have  brought  this  suit 
entirely  within  the  time  prescribed  by  Sec- 
tion 246  of  Act  Vin.  of  1859,  and  there 
\%  no  reason  in  law  why  the  subject  of  his 
suit  should  not  be  enquired  into. 

The  decision  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  must  be 
remanded  to  that  Court  for  trial  on  the 
merits. 

Costs  of  the  suit  will  abide  the  event. 


The  28th  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Ootbnadee  tenures^  Enhancement  of  rent 

Case  No.  64c  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated 
the  2nd  February  i8jOy  reversing  a  deci- 
sion of  the  Deputy  Collector  of  that 
District,  dated  the  24th  July  t868, 

Dwarkanath  Misree  (Plaintiff),  Appellanty 

versus 

Noboo  Sirdar  and  others  (Defendants) , 
Respondents, 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

Mr,  H,  E,  Mendies  for  Respondents. 

Whether  land  is  held  under  an  Ootbundee  tenure  or 
not,  the  tenant  b  entitled  to  notice  under  Sect'on 
13,  Act  X.  of  1859,  before  the  rate  at  which  he  pays  can 
be  enhanced. 

Jackson,  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  in 
this  case  is  substantially  correct. 

The  plaintiff's  allegation  was  that  he  held, 
as  it  were,  a  tbree-fold  title    as  landlord: 


being  first  the  putnee  talookdar,  then 
the  gantidar,  and  lastly  the  holder  by 
purchase  of  a  jumma  formerly  belonging 
to  the  defendant's  uncle  Kanayee  Sirdar; 
He  then  alleged  that  the  defendant  held 
under  him  in  his  quality  of  owner  of  the* 
jumma  107  beegahs  and  19  cottahs  of 
land  in  ootbundee;  that  by  measurement 
made  in  1274,  he  had  ascertained  the  rent 
of  that  holding  to  be  Rupees  217-4-2 
according  to  the  prevailing  rate,  and  he 
brought  his  suit  accordingly  for  arrears 
of  rent  at  such  rate. 

The  Lower  Appellate  Court  dealt  with 
this  suit  in  its  first  judgment  as  one  for 
enhancement,  and,  finding  that  no  notice 
had  been  served  on  the  defendant  according 
to  law,  dismissed  the  suit. 

When  the  case  came  up  here  in  special 
appeal,  the  learned  Judges  who  then  heard 
it  observed  that  the  plaintiff  did  not  sue 
to  enhance  the  rent.  They  pointed  out  that 
the  plaintiff  alleged  the  defendant's  holding 
to  be  an  ootbundee  holding,  and  that  the  rent 
was  Rupees  217  according  to  the  assessment 
of  the  year  in  which  he  sued,  such  tenures 
being  liable  and  subject  to  yearly  assess- 
ment. They  directed  that  the  Lower  Appel- 
late Court  should  try  the  issues  whether  this 
tenure  is  an  ootbundee  tenure,  and  what  the 
proper  assessment  is. 

It  is  to  be  observed  that  the  defendant's 
allegation  in  this  case  was  that  the  plaintiff 
had,  as  alleged,  purchased  the  jumma  of 
the  defendant's  late  uncle  Kanayee  Sirdar, 
and  that,  in  consequence  of  the  defendant's 
domicile  being  situated  on  the  land  in  dis- 
pute, they  continued  to  occupy  the  land 
under  the  plaintiff,  and  had,  in  consideration 
of  being  allowed  to  remain  there,  consented 
to  an  increase  of  1 5  rupees  upon  the  rent 
originally  paid  by  Kanayee  Sirdar ;  and  this 
arrangement  appears  to  have  been  sanctioned 
by  an  ammulnamah  granted  by  the  plaint- 
iff's gomashta. 

Upon  the  case  going  down  again  for 
re-trial,  the  Additional  Judge,  going  very 
fully  into  the  evidence  and  facts  of  the  case, 
finds  that  there  was  no  ootbundee  tenure 
held  by  the  defendant.  He  found,  in  fact, 
that  the  defendant  continued  to  occupy  the 
land  in  question  under  the  plaintiff  and 
upon  the  terms  of  the  ammulnamah  just 
mentioned.  He  considered  that  the  gomashta 
had  no  authority  to  grant  the  ammulnamah 
so  as  to  bind  the  plaintiff,  but  that  he  had, 
in  fact,  granted  it,  and  he  held  that,  as  the 
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plaintiff's  main  allegation  of  oothundee  failed, 
and  as  the  defendant  had  not  agreed  to  pay 
rent  at  the  rate  claimed  or  at  any  enhanced 
rate,  he  was  of  opinion  that  the  suit  must 
be  dismissed. 

Now,  it  seems  to  me,  that  the  holding  of 
this  land  on  the  part  of  the  defendant  was 
clearly  not  a  continuation  of  the  tenure  of 
Kanayee  Sirdar,  but  was  a  new  holding 
under  the  plaintiff  subsequent  to  his  pur- 
chase ;  and  that,  whether  or  no  the  gomashta 
bad  authority  to  make  an  agreement  binding 
his  employer,  the  defendant  unquestionably 
came  within  the  terms  of  Section  13,  Act  X. 
of  1859,  and  could  not  be  called  upon  to  pay 
a  higher  rent  than  he  had  paid  in  the  preced- 
ing year,  without  notice  being  duly  served 
on  him. 

Some  little  confusion  appears  to  me  to 
have  been  introduced  into  the  case  by  the 
use  of  the  term  oothundee.  So  far  as  my 
experience  and  knowledge  of  the  matter  go, 
an  oothundee  tenure  is  one  by  which  a  ryot 
holds  a  certain  area  of  land  (which  I  believe 
is  usually  defined),  but  for  which  he  pays 
rent  according  to  ihe  quantity  of  that  land 
which  year  by  year  he  cultivates.  The  rent 
will,  therefore,  vary  according  to  the  actual 
cultivated  area;  but  I  am  not  aware  that. 
there  is  any  authority  for  saying  that  a  land- 
lord is  at  liberty  to  vary  at  his  pleasure  the 
rate  at  which  a  tenant  holding  at  oothundee 
tenure  pays  for  the  land  which  he  cultivates 
without  due  notice  being  served  on  him 
under  Section  13.  It  appears  to  me  that, 
whether  the  land  is  held  under  oothundee 
or  not,  the  tenant  will  still  be  entitled  to 
notice  before  the  rate  at  which  he  pays  can 
be  enhanced. 

Under  these  circumstances,  I  think  the 
plaintiff's  suit  was  properly  dismissed  so  far 
as  it  sought  for  an  enhanced  rate.  A  decree 
will  issue  for  the  plaintiff  for  the  amount  of 
rent  admitted  by  the  defendant  but  without 
costs  of  suit,  but  the  plaintiff  will  pay  the 
costs  of  the  appeal. 

The  Court  regrets  very  much  to  observe 
that  the  decree  of  the  Judge  does  not 
exactly  state  the  relief  granted,  but  simply 
states  that  the  appeal  be  decreed  according 
to  the  reasons  given  in  the  English  judg- 
ment. The  decree  should  state  precisely 
the  relief  granted.  It  should  not  be  worded 
merely  by  reference  to  the  reasons  given  in 
the  judgment. 

Glover  J  J* — I  am  of  the  same  opinion. 


The  29th  July  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges, 

Registration  —  Refusal   to   register — Appeal — 
Sections  33,  82,  and  83,  Act  XX.  of  z8o6. 

Case  No.  2  of  1869. 

Registration  Appeal^  under  Act  XX,  0/ i866, 
from  an  order  passed,  by  the  Registrar  of 
the  Cossiah  and  Jyntiah  hills,  dated  the 
nth  August  rS6g. 

S.  M.  Sarkies  (Petitioner),  Appellant, 

versus 

Sungram  Singh  and  another  (Opposite  Party), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

Mr,  M,  L,    Sandel  and    Baboo    Onookool 
Chunder  Mookerjee  for  Respondents. 

An  order  by  an  ofBcer  officiating^  for  a  Sub-Re^strar 
refusing  to  register  a  document  tendered  to  him  for 
registration  is  appealable  to  the  Registrar-General. 

Act  XX.  of  1866  does  not  give  any  appeal  against  an 
order  refusing  to  exercise  the  authority  given  by  the  Brst 
part  of  Section  32,  neither  does  such  an  order  fall  under 
the  operation  of  Section  S3,  nor  is  it  an  order  made 
under  Section  82. 

Phear,  J, — I  think  that,  under  the  cir- 
cumstances of  this  case,  Major  Stewart's 
order  of  refusal  to  register  was  an  order 
passed  by  him  as  Sub-Registrar  within  the 
meaning  of  Section  83.  Major  Stewart  was, 
in  fact,  at  the  time  doing  the  Sub-Registrar's 
duties  by  appointment  of  his  superior  officers, 
and  the  document  was  tendered  to  him  for 
registration,  because  he  was  the  person  who 
was  duly  officiating  for  the  Sub-Registrar  in 
the  absence  of  the  latter.  It  appears  to 
me,  therefore,  that  by  force  of  Section  83, 
an  appeal  against  his  order  of  refusal  lay 
to  the  Registrar- General. 

But  even  if  my  view  on  this  point  is 
not  correct,  and  Major  Stewart's  order  is 
properly  a  refusal  to  exercise  the  authority 
given  him  by  the  first  part  of  Section  32, 
it  seems  to  me  that  the  Act  does  not  give 
any  appeal  against  such  a  refusal.  Neither 
does  snch  order  of  refusal  fall  under  the 
operation  of  Section  84,  for  it  is  clearly 
not  an  order  of  refusal  made  on  appeal 
under  Section  83,  and  I  think  also  that  it 
Is   not  an  order   made  under  Sectioa  8a , 
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becaase  the  exception  in  the  first  part  of 
the  Section  appears  to  me  expressly  to 
exclude  it.  The  document  was  one  which 
the  Registrar^  by  reason  of  Section  32, 
might  *Mn  his  discretion  receive  and  regis- 
"  ter,"  and  must,  therefore,  I  suppose,  be 
a  document  ''which  he  had  a  discretion 
**  (as  Registrar)  to  refuse  to  accept  for 
"  registration  "  within  the  meaning  of  Sec- 
tion 82.  I  think,  therefore,  that  this  peti- 
tion of  appeal  should  be  rejected  with  costs. 

MitUry  J. — 1  concur  in    rejecting    this 
appeal. 


The  29th  July  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

MXiitVj' Judges, 

Partition — Res  adjudicata. 
Case  No.  922  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Additional  Subordinate  judge  of 
Mymensinghy  dated  the  8th  March  i8yOj 
modifying  a  decision  of  the  Moonsiff  of 
Madareegunge,  dated  the  joth  November 
1869. 

Shaikh  Besharut-oollah  and  others  (Plaintiffs), 

Appellants, 

versus 

Shaikh  Ajoo  (one  of  the  Defendants), 
Respondent, 

Bahoo  Kalee  Prosunno  Roy  for  Appellants, 

Baboo  Bama  Churn  Banerjee  for  Respondent. 

Where  a  plaintiff's  claim  to  have  a  property  declared 
ijmaleehaLA  been  dismissed  in  a  former  suit,  his  suit  for 
a  partition  of  the  same  property  was  held  to  be  barred 
against  a  defendant  who  had  been  a  party  to  that  suit, 
as  well  as  agrainst  defendants  who  are  not  in  possession. 

Phear,  J. — It  seems  to  us  that  the  Lower 
Appellate  Court  has  taken  quite  the  right 
view  on  the  issue  whether  or  not  the  suit  was 
barred  with  regard  to  the  lo^-  coitahs. 

Clearly  the  first  issue  which  had  to  be  de- 
cided in  this  suit,  before  the  right  to  parti- 
tion could  be  declared,  was  whether  or  not 
the  property  was  ijmalee  property  liable  to 
be  divided. 


With  regard  to  the  10^  cottahs,  the  plaint- 
iff's claim  to  have  it  declared  ijmalee  was 
dismissed  in  a  former  suit.  That  decided  it 
once  for  all  as  between  them  and  the  de- 
fendant who  was  a  party  to  that  suit.  That 
being  so,  it  renders  it  impracticable  for 
him  10  have  a  partition  of  this  property  as 
against  the  remaining  defendants  in  this  suit, 
who  are  not,  in  fact,  persons  in  possession  of 
this  land. 

We  think,  therefore,  that  the  suit  was 
rightly  dismissed,  and  this  appeal  must  also 
be  dismissed  with  costs. 


The  29th  July  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Under-valuation— Jurisdiction— Stamps. 

Case  No.  344  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  first  Subordinate  Judge  of  Gya, 
dated  the  2jth  November  tSSg^  affirming 
a  decision  of  the  Moonsiff  of  Nowabady 
dated  the  2jrd  March  i86g, 

Mewa  Lall  (Plaintiff),  Appellant , 

versus 

Beharee  Lall  and  others  (Defendants), 
Respondents, 

Baboo    Kishen    Succa    Mookerjee    for    Ap- 
pellant. 

Mr.  R,  T,  Allan,  Baboo  Bhowanee  Churn 
Dull  and  Moonshee  Mahomed  Yusuf 
for  Respondents. 

A  Lower  Appellate  Court  was  held  to  have  done  right 
in  dismissing  a  suit  on  the  ground  of  under-valuation, 
although  the  plaint  had  been  admitted  and  acted  on  by 
the  first  Court  without  objection  by  the  parties. 

Where  a  pre-emption  suit  was  valued  at  Rupees  31, 
though  the  consideration  was  Rupees  2,000,  the  High 
Court  in  special  appeal  refused  to  remand  the  case  to 
enable  plaintiff  to  make  up  the  deficient  stamp-duty. 

Bayley,  J, — Wk  think  this  special  appeal 
must  be  rejected  with  costs. 

The  ground  of  special  appeal  is  that  the 
Lower  Appellate  Court  is  wrong  in  rejecting 
the  plaint  for  under-valuation,  when 'It  was 
admitted  and  acted  upon  by  the  first  Court 
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favor  of  and  into  the  possession  of  his  son 
Rajah  Harendro  Kishore,  the  plaintiff  in 
this  case.  By  that  deed,  trustees  for  the 
management  of  the  estate  during  the  mino- 
rity of  the  son  were  appointed,  of  whom  the 
Rajah  of  Benares  was  one,  and  Rajah  Ra- 
jendro  Kishore  himself  was  another,  and  the 
manager  of  the  estate,  whoever  might  be 
appointed  the  third.  It  may  be  true  that 
there  is  no  such  relinquishment  as  there 
would  be  in  the  case  of  a  person  who  be- 
came a  mendicant  or  retired  into  a  religious 
order,  because  the  Rajah,  as  shown  by  the 
terms  of  the  deed,  receives  a  maintenance 
out  of  the  proceeds  of  the  estate.  But  so 
far  as  the  possession  of  the  estate  and  his 
right  to  the  estate  are  concerned,  we  see 
that  he  has  relinquished  in  favor  of  his  son. 
He  says :  "  I  do  hereby  appoint  my  son  Raj 
"  Coomar  Hurendro  Kishore  Singh,  Bahadoor 
"  (may  he  live  for  ever),  who  is  fully  enti- 
"  tied  to  be  my  heir  after  my  death,  as  malik 
"  (owner),  and  invest  him  with  all  power 
"  and  authority  under  the  following  condi- 
"  tions,  and  myself  fully  waive  and  renounce 
**  all  claims."  It  is  clear,  therefore,  that 
the  Rajah  Rajendro  Kishore  has  relinquish- 
ed the  whole  of  his  right  to  his  son.  Whe- 
ther the  document  be  revocable  or  not  is  not 
a  question  before  us ;  it  has  not  been  re- 
voked, and  as  it  stands,  we  see  that  by  it  the 
Rajah  has  given  up  his  right  and  possession 
to  his  son. 

With  regard  to  the  objection  that  the  son 
Hurendro  Kishore  has  not  been  properly 
represented  in  this  case,  we  find  both  in  the 
terms  of  the  deed  of  relinquishment,  as  also 
in  the  proceedings  of  the  Court  under  which 
Mr.  Gibbon  was  appointed  manager  on  the 
part  of  the  minor  under  the  provisions  of 
Act  XL.  of  1858,  that  the  Rajah  Hurendro 
Kishore  is  fully  and  properly  represented  by 
the  manager  Mr.  Gibbon,  who  has  brought 
the  present  suit. 

It  is  said  that  during  his  father's  lifetime, 
the  present  plaintiff,  Rajah  Hurendro  Ki- 
shore, cannot  question  any  of  the  acts  done  by 
bis  father.  Now,  if  the  effect  of  the  relin- 
quishment be  that  it  gives  the  property  en- 
tirely into  the  hands  of  the  son,  we  think  that 
there  can  be  no  doubt  that  he  can  question 
and  challenge,  even  it  may  be,  any  acts  that 
were  done,  and  certainly  any  acts  that  are 
simply  alleged  to  have  been  done  by  his 
father  and  aie  denied  by  the  father.  We 
think  in  a  case  like  the  present,  where  the 
validity  of  the  mokurruree  grant  pleaded  by 
the  defendant  is  at  issue,  that  Rajah  Rajen- 


dro Kishore  himself,  though  he  is  alleged  to 
have  given  the  lease,  might  have  questioned  it; 
and  if  he  might  question  on  the  ground  that 
he  never  executed  it  or  of  fraud  or  any  other 
reason,  there  can  be  no  reason  for  saying 
that  his  heir  cannot  question  it.  Now,  in 
this  case,  the  plaintiff  does  question  the 
lease  on  the  ground  that  this  lease  was 
never  given,  and  we  think  that  he  is  quite 
in  a  position  to  raise  this  objection. 

Then  with  regard  to  the  mokurruree  itself 
the  Lower  Courts  have  found  that  no  such 
mokurruree  was  given.  It  was  alleged  that 
the  mokurruree  had  been  given  by  the  Rajah 
Rajendro  Kishore  in  compliance  with  the 
promise  made  by  his  father  Rajah  Nowul 
Singh.  But  Rajah  Rajendro  Kishore  in  his 
statement,  when  called  uoon  to  show  cause 
why  he  should  not  give  his  evidence  in  this 
case,  most  distinctly  denies  ever  having 
given  this  lease,  and  of  knowing  any  thing 
about  it.  He  says  that  he  heard  from 
his  servants  that  his  younger  brother. 
Baboo  Mohendro  Pershad,  had  executed  a 
deed,  and  had  affixed  his,  the  Rajah's,  seal 
to  that  deed  ;  but  he  nowhere  says  that  he 
confirmed  it.  Nor  is  it  shown  that  with  bis 
knowledge  he  received  the  jrents  for  the 
same,  and  thereby  ratified  the  acts  of  his 
brother. 

The  last  objection  taken  is  the  refusal  by 
the  Courts  below  to  examine  the  Rajah 
Rajendro  Kishore.  The  Judge  says  that  he 
considers  the  first  Court  acted  very  proper- 
ly in  refusing  to  summon  the  Rajah,  because 
it  has  become  a  practice  to  summon  the 
Rajah  upon  every  possible  occasion,  merely 
with  the  object  to  give  annoyance  to  the 
Rajah.  We  find,  however,  looking  at  the 
proceeding  of  the  Subordinate  Judge,  that 
he  called  upon  the  Rajah  to  show  cause 
why  he  should  not  be  summoned  to  give 
evidence  ;  he  required  his  attendance  as  a 
witness,  and  a  summons  was  issued  and  a 
return  was  made  thereto.  But  on  the  Sub- 
ordinate Judge  being  asked  to  proceed  to 
the  mofussil,  for  what  purpose  we  are  not 
shown,  the  Subordinate  Judge  considered 
that  there  were  no  grounds  for  examining 
the  Rajah  as  a  witness,  and  cancelled  the 
order.  The  defendant,  therefore,  had,  we 
think,  opportunity ;  and  we  do  not  see 
that  this  objection  now  taken  is  a  sufficient 
ground  for  admitting  a  special  appeal,  or 
sending  the  case  back  for  taking  the  evi- 
dence of  the  Rajah.  The  Rajah's  know- 
ledge with  regard  to  the  giving  of  the  lease 
is  merely  asserted  in  a  petition  not  given  on 
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oath  ;  and  on  the  other  hand,  in  his  petition 
to  the  Court,  the  Rajah  distinctly  denied 
anj  knowledge  of  the  lease,  and  that  peti- 
tion was  verified  by  the  Rajah  himself. 
Under  thes**  circumstances,  we  think  the 
Court  woul  1  have  been  quite  right  at  once 
to  have  refused  to  summon  the  Rajah,  when 
the  party  asking  the  Court  so  to  do  did  not 
come  forward,  and  on  0)th  declare  that  the 
Rajah  was  himself  acquainted  with  the  cir- 
cumstances. 

For  the  reasons  given  above,  we  think  that 
there  are  no  grounds  for  admitting  this  special 
appeal,  which  we,  accordingly,  dismiss  with 
costs. 


The  4th  August  1870. 

Present : 

The  Hon'hle  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.y  Judges. 

Rig^ht  of  way— User— Evidence. 

Case  No.  569  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  Patna.  dated  the  28th  December 
tftSg^  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the  2'jth 
May  i86g. 

Imambundee  Begum    Plaintiff),  Appellant^ 

versus 

Sheo  Dyal  Ram  and  o'hers  fDefendants), 

Respondents, 

Atr,  G.  C  Paul  and  Baboo  Roopnath 
Banerjee  for  Appellant. 

Air.  R  T,  Allan  and  Baboos  Kishen  Succa 
Mookerfee  and  Kalee  Mohun  Dass  for 
Respondents. 

A  right  of  way  may  be  created  either  by  };rant  or  by 
•romem  >rial  cu<torn  or  by  nccpssity,  and  it  is  necessary 
for  a  ^rty  seeking^  to  establish  a  ri^rht  of  this  kind  to 
prove  Its  existence,  and  that  it  is  ancient,  and  has  been 
exercised  without  interruption. 

No  specific  time  is  sufficient  to  establish  a  right  of 
user.  The  deterraination  of  the  existence  of  the  right 
m  a  question  depending  on  the  evidence  in  each  case, 
tbe  right  being  inferred  from  the  evidence. 

Loch^  y. — The  dispute  in  this  case  relates 
to  a  rigni  of  way  across  a  piece  of  waste 
ground  beloneinii:  to  the  plaintiff,  which  she 
has  now  enclosed  and  so  deprived  the  defend- 
ants an(l  others,  as  the  defendants  assert,  of 
the  use  ot  a  ruad  open  to  the  puDlic  from 
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time  immemorial ;  and  the  defendants  claim- 
ing this  right  of  way  by  prescription,  ap- 
plied to  the  Magistrate  who  appears  to  have 
proceeded  under  the  provisions  of  Section 
321,  Criminal  Procedure  Code,  and  referred 
me  plaintiff  to  the  Civil  Court  to  establish 
her  right  to  keep  possession  of  the  land  to 
the  exclusion  of  the  defendants  and  others. 

The  first  Court  dismissed  the  plaintiff's 
claim  to  close  the  road,  and,  on  appeal,  the 
Judge  affirmed  the  order  of  the  first  Court 
siatmg — ''that  the  defendants'  witnesses 
**  prove  beyond  all  doubt  that  there  has  been 
'^  for  many  years  a  regular  track  in  frequent 
**  use.  Several  witnesses  prove  the  exist- 
"  ence  of  this  for  more  than  12  years.  Um- 
'*  hika  Pcrshad,  whose  age  is  32,  speaks 
*'  of  it  as  existing  as  far  back  as  he  can  re- 
''  member ;  and  Saroda  Pershad  distinctly 
'*  swears  tt>  its  being  in  use  for  the  past  21 
**  years" 

In  special  appeal  it  is  urged  that  the 
Judge  has  not  found  the  right  of  way  to 
have  existed  from  time  immemorial ;  that 
it  was  for  the  defendants  to  prove  this,  and 
their  evidence  did  not  suppoit  their  allega* 
tion;  and  further  they  have  not  shown  an 
uninterrupted  enjovment  of  the  right;  that 
the  uninterrupted  enjoyment  of  an  easement 
for  12  years  and  upwards  dii  not  s(ive  a 
right  by  prescription ;  and  the  Courts  in  this 
country  have  abstained  from  fixing  any 
period  which  might  give  that  right. 

We  have  been  referred  to  a  number  of 
decisions  of  the  Higti  Court  on  the  su*>ject, 
and  during  the  course  of  the  argument  have 
'onnd  others  to  which  we  shall  refer  here- 
after. 

It  is  necessary  for  a  party  seeking  to  es- 
tablish a  right  of  this  kind  to  prove  its 
existence,  and  that  it  is  ancient  and  has  been 
exercised  without  interruption.  A  right  of 
way  may  be  created  either  by  grant  or  by 
immemorial  custom  or  by  necessity.  It 
not  unfrequently  happens  in  this  country 
that  a  piece  of  waste  ground  remains  un- 
touched and  unused  by  its  owner  for  many 
years ;  and  if,  as  in  the  present  case,  the 
land  have  a  public  road  on  two  sides  of  it» 
passers-by  to  avoid  going  round  by  the 
road  make  a  short  cut  across  the  field,  and  so 
form  a  track  along  which  men  and  animals 
pass  without  interruption  from  the  proprie- 
tor, who  for  the  time  has  no  use  for  the  land 
and  makes  no  objection  to  its  use  by  the 
public.  But  it  is  a  matter  of  consequence 
to  the  owner,  if  when  he  requires  to  make 
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use  of  the  land,  he  is  prevented  in  the  exer* 
cise  of  his  rights  by  a  claim  of  a  right  of 
way  raised  by  persons  who  have  merely  by 
the  tacit  acquiescence  of  the  owner  been 
allowed  to  make  a  short  cut  across  the  field, 
when  they  should  have  kept  the  high  road 
which  abutted  it ;  and  it  is,  therefore,  neces- 
sary when  a  claim  of  the  kind  is  put  fonh 
which,  if  estabhshed,  causes  manifest  injury 
to  private  property,  that  the  Court  should 
require  from  the  claimant  strict  proof  that 
the  user  Is  ancient  and  has  been  uninter- 
rupted— I  Weekly  Reporter,  page  230. 

We  now  proceed  to  notice  some  of 
the  cases  referred  to  above.  It  has  been 
held  by  the  High  Court  (II.  Bengal  Law 
Reports,  page  323,  and  11  Weekly  Re- 
porter, page  237)  that  no  fixed  period 
has  been  laid  down  within  which  a  right 
by  presciiution  may  be  gained  in  this 
country.  The  evidence  must  be  such  as  to 
justify  the  Court  in  interring  the  existence 
of  a  valid  ancient  right,  having  regard  to 
the  nature  of  that  right  and  the  circumstances 
under  which  it  has  been  exercised.  And  in 
a  case  reported  in  III.  Bengal  Law  Reports, 
page  325,*  It  was  ruled  that  no  peilod  has 
been  dttinitely  fixed  to  create  a  right  by  pre- 
scription, and  there  is  no  decision  to  the  effect 
that  a  finding  that  the  user  had  laste  i  for  at 
least  12  years  is  necessary,  or  that  such  a 
iin«ling  ot  a  user  for  12  years  would  be  con- 
clusive. And  in  another  case  reported  in  11 L 
Bengal  Law  Reports,  page  381,  it  was  held 
that  a  party  claiming  the  right  of  user  by 
prescription  over  the  property  of  anoiher 
must  show,  not  only  that  the  right  has  existed 
from  ancient  days,  but  also  that  it  has  been 
exercised  as  a  right  and  has  not  been  inter 
rupied.  A  user  all  along  (7  Wetklv 
Reporter,  page  i)  and  trom  before  does  n<>t 
necessarily  prove  a  right.  Its  existence 
must  be  proved  from  a  time  from  which  the 
right  would  be  gained  or  presumed  to  have 
been  gained.  A  right  of  way  in  this  country 
(7  Weekly  Reporter,  page  271)  need  not 
be  proved  by  user  for  a  definite  period  of  20 
years  in  order  to  give  a  right  by  prescription 
or  presumption  of  a  grant.  Proof  of  well  es- 
tablished and  fixed  user  will  be  sufficient.  A 
right  of  way  may  be  created  (10  Weekly  Re* 
porter,  page  363)  by  use  continued  for  many 
successive  years,  even  though  such  use  is  li- 
mited to  some  particular  seasons  of  the  year. 

Fiotn  ihe  above  rulings,  we  may  gather 
that  no  specific  time  has  been  held  as  suffi- 
cient to  establish  a  right  of  user.    The  de- 

•  12  \V.  R.,  p.  274. 


termination  of  the  existence  of  the  right  is 
a  question  depending  on  the  evidtsnce  in  each 
case,  the  right  being  inferred  from  that  evi- 
dence ;  and  it  was  held  (1 1  Weekly  Reporter, 
page  285)  that  where  the  Subordinate  judge 
had  found  substantially  that  plaintiffs  had 
proved  their  right  of  user  for  a  period 
which  would  give  ihem  a  right  by  prescrip- 
tion, the  Court  would  not  Interfere  in'  special 
appeal;  and  where  there  is  evidence  (12 
Weekly  Reporter,  page  274)  showing  a  long 
and  coniinued  user,  it  is  sufficient  for  the 
Court  to  find  whether  it  has  or  has  not  lasted 
long  enough  to  confer  the  right  to  it  without 
particular  reference  to  a  specific  number  of 
years. 

In  some  cases  the  evidence  as  to  user  may 
not  cover  more  than  a  period  of  10  or  12 
years,  but  the  evidence  may  be  of  such  a 
nature  that  the  existence  of  the  right  may 
be  inferred,  while,  on  the  other  hand,  the 
mere  passing  of  passengers  across  a  piece  of 
waste  land  for  20  or  30  years  by  the  suffer- 
ance of  the  owner  (Gap  Number,  Weekly 
Reporter,  page  293)  who  did  not  for  the  lime 
require  it  would  not  necessarily  establish  a 
right  of  way.  The  evidence  in  this  case  is 
to  the  effect,  and  the  Judge  kolds  that  the 
paih  has  been  used  for  many  years  as  a  regu- 
lar track  in  frequent  u<)e,  and  that  it  is  too 
late  now  for  the  appellant  to  extinguish  the 
right  of  way.  It  appears  to  me  that  in  ibis 
country  great  caution  is  required  in  presum- 
ing the  exisif nee  of  a  right  of  way  from  the 
fact  of  a  user,  particularly  in  cases  of  the 
kind  now  before  us,  where  open  spaces  of 
waste  land  are  left  for  years  untouched,  and 
passengers  pass  across  it  by  the  sufferance 
of  the  owner  who,  so  long  as  he  does  not  re- 
quire it,  allows  people  to  make  a  short  cut 
over  his  land.  The  Judge,  though  holding 
that  plaintiff  cannot  now  exiinguisn  the  right 
of  way,  has,  it  appears  to  me,  failed  to  find 
fnmi  the  evidence  that  any  such  right  ever 
existed.  It  is  true  that  the  witnesses  speak 
to  having  used  the  track  for  many  years,  but 
the  mere  use  except  it  go  back  to  an  ancient 
period  is  not  sufficient  to  establish  the  right, 
unless  such  right  can  be  inferred  from  the 
evidence,  and  the  Judi^edoes  not  in  this  case 
say  that  the  exii^tence  of  the  right  can  be  so 
interred  from  the  evidence. 

Under  this  view  of  the  case,  I  think  the 
ju  fgments  of  the  Lower  Courts  should  be  set 
aside,  and  the  plaintiff  should  get  a  decree 
with  costs  In  all  Courts. 

Hobhousct  y* — I  am  of  the  same  opinion. 
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I  think  that  the  finding  of  the  Judge  is  not, 
under  the  particular  circtimstances  of  this 
case,  a  sufficient  finding  of  the  right. 

I  think,  too,  that  there  is  not  on  the 
record  evidence  on  which  any  Court  would 
ID  law  be  justified  in  finding  a  right  in 
such  a  case. 


The  4ih  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Judgment  in  another  case^E^idence. 

Case  No  2050  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sarun^  dated  the  4th 
June  rS6p,  affirming  a  decision  of  the 
Moonsiff  of  tursa,  dated  the  2nd  December 
tS6S, 

Laila  Rung  Lall  and  others  (Defendants), 
.     Appellants, 

versus 
Deo  Narain  Tewaree  (Plaintiff),  Respondent, 

Babocs  Romesh  Chunder  Mitter  and  Grija 
^unkur  Mojoomdar  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

A  jvdsrment  in  a  case  aijrainst  the  same  defendants, 
wbere  they  raised  the  same  contention  as  at  present, 
though  not  conclusive  evidence  au^ainstthem,  is  admissi- 
bte  as  evidence  for  what  it  is  worth. 

Loch^  J. — The  question  raised  in  special 
appeal  is  whether  the  judgment  pronounced 
io  the  case  of  Umbika  Pershad  against  the 
defeatlants,  special  appellants,  relative  to 
Muuzah  Goondha,  can  be  used  as  evidence 
in  ihi4  case. 

It  appears  that  defendants  are  purchasers 
In  execution  of  a  decree  of  Mouzah  Bhug- 
wanpore,  and  claim  a  right  to,  and  are  in 

Cosscssion  of,  Mouzah  Goondha  as  the  dak- 
llee  >illage  attached  to  Bhugwanpore. 

Plaintiffs  are  the  purchasers  of  the  rights 
aad  interests  of  Ram  Golam  Singh  in 
Mouzah  Goondha,  and  sue  for  possession, 
alkging  that  it  is  a  separate  village  f rom, 
and  not  the  dakhilee  of,  Bhugwanpore 


It  appears  that  one  Umbika  Pershad  hav* 
ing  purchased  the  rights  and  itMerests  of 
Nunkoo  Roy  in  Mouzah  Goondha  brought  a 
suit  for  possession  against  the  present 
defendants;  and  the  contention  before  the 
Court  in  that  case  was  similar  to  that  in  the 
present  suit,  the  plaintiff  alleging  that 
Goondha  was  a  separate  village,  and  that 
defendants  had  no  right  thereto  by  virtue  of 
their  purchase  of  Bhugxvanpore,  while  the 
defendants  asserted  that  Goondha  was  a 
dakhilee  of  Bhugwanpore;  and  when  they 
purchased  the  latter  they  necessarily  pur- 
chased the  former.  The  Courts,  however, 
held  that  Mouzah  Goondha  was  a  separate 
village  and  not  the  dakhilee  of  Bhugwan- 
pore, and,  consequently,  the  plaintiff  Umbika 
Pershad  was  entitled  to  a  decree  for  posses- 
sion, which  decree  has  become  final. 

In  disposing  of  the  present  case,  the 
Courts  below  have  made  use  of  the  judgments 
passed  in  the  case  of  Umbika  Pershad  as 
evidence  to  prove  that  Goondha  is  separate 
trom  Bhugwanpore;  and  it  is  contended 
before  us  that  the  said  ju  igraent  cannot  be 
used  as  evidence  in  the  present  siiit;  fot 
though  the  point  to  be  decided  is  the  same, 
and  the  present  defendants  were  defendants 
in  that  suit,  yet  the  plaintiffs  are  different  \ 
and  if  this  be  so,  the  present  suit,  in  the 
absence  of  other  sufficient  evidence,  must 
be  dismissed. 

It  appears  to  me  that  the  decision  in 
Umbika  Pershad's  case  is  admissible  in 
evidence  in  the  present  case.  The  same 
question  was  raised  then  as  now,  viz,,  wheitier 
Goondha  was  or  was  not  separate  from 
Bhugwanpore;  the  defendants  in  that  case 
were  the  same  as  in  the  present,  and  they 
raised  the  same  contention  then  as  they  do 
now.  The  judgment  in  that  case  was  against 
the  defendants.  It  decided  that  Goondha 
was  separate  from  Bhugwanpore.  Why 
should  It  not  be  evidence  regarding  the 
same  matter  against  the  same  defendants  in 
this  suit?  No  doubt  it  could  not  have  been 
used  as  evidence  against  the  other  defendants, 
nor  can  it  be  held  to  be  conclusive  evidence 
against  the  present  defendants;  but  still  it 
appears  to  me  to  be  some  evidence  and 
admissible  in  this  case — evidence  which,  if 
defendants  can  do  so,  they  mav  rebut ;  and 
in  this  view  1  think  I  am  supported  by  a 
judgment  of  a  Division  Bench  of  this  Court 
reported  in  6  Weekly  Reporter,  pages 
232-233. 

Taylor  in  his  treatise  on  Kvidence,  Sec- 
tion   1495*  s^y^A  "That   judgments,  inter 
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paries  cannot  be  received  in  favor  of  a 
stranger  «ven  as  against  a  party  thereto, 
because  it  is  thought,  with  very  questionable 
propriety,  thai  the  previous  rule,  /.  e,,  thai 
no  man  should  be  bound  by  proceedings  to 
which  he  is  a  stranger,  might  work  injustice 
unless  its  operation  were  mutual/' 

Starkie  lays  dovn  the  law  thus,  I.  Volume, 
page  220 :  **  Where  the  parties  are  not  the 
same,  one  who  would  nut  have  been  prejukiiced 
by  the  verdict  cannot  aiterwards  make  use 
of  it,  for  as  between  him  and  a  party  to 
such  verdict  the  matter  is  res  novo^  although 
his  title  turn  upon  the  same  point.  And 
the  verdict  ought  not  to  be  admitted  to 
prejudice  the  jury  against  former  litigant. 
Besides  the  former  verdict  may  have  been 
obtained  upon  the  evidence  of  the  partv 
who  afterwards  seeks  to  take  advantage  ot 
it." 

From  these  statements  of  the  law,  it 
is  clear  that  a  judgment  of  the  kind  re- 
ferred to  is  not  conclusive  between  the 
parties;  but  I  do  not  think  it  to  be  altogether 
inadmissible  as  evidence ;  and  under  this  view 
ot  the  law,  1  think  the  case  should  be 
remanded  to  the  Lower  Appellate  Court,  who 
should  be  instructed  to  tteat  the  judgment 
referred  to,  not  as  conclusive  between  the 
parties  to  this  suit,  but  as  a  piece  ot  evidence 
to  be  used  for  what  it  is  worth ;  and  the 
Lower  Court,  taking  it  into  consideration 
with  any  other  evidence  put  in  by  the 
parties  now  in  the  record,  will  dispose  of 
the  case. 

Mitter^  J. — ^I  am  also  of  the  same  opinion. 

That  decisions  like  the  one  under  our 
consideraion  have  been  frequently  admitted 
in  our  Courts  as  evidence,  is,  1  believe,  a 
proposition  beyond  all  dispute;  and  1  do 
not  see  any  reason  why  we  should  depait 
from  this  practice,  merely  because  it  is 
opposed  to  the  English  Law  of  Evidence. 

The  principal  objection  urged  against  the 
admissibility  of  this  decision  is  want  of 
mutuality;  but  1  entirely  concur  with  Mr. 
Taylor  in  thinking  that  tnis  objection  is 
"oi  very  questionable  propiieiy."  An  ad- 
mission made  by  A  is  certainly  receivable 
in  evidence  against  him  in  a  suit  between 
him  and  B;  and  yet  it  is  perfectly  clear 
that  there  is  no  mutuality  of  any  kind 
whatever  in  such  a  case.  1  do  not  mean  to 
say  tnai  the  case  of  an  admission  stands 
exactly  on  the  same  footing  as  tbe.  one  now 


►etore  us;  but  1  refer  to  it  simply  for  the 
ijurpose  oi  showing  that  the  mere  absence  of 
nutualiiy   is    not    a    sufficient    ground    by 
itself  ioT  the  exclusion  of  evidence. 

The  point  involved  in  this  case  is  pre- 
cisely the  same  as  that  involved  in  the  case 
of  Umbika  Pershad;  and  if  the  decision 
nf  a  Court  of  competent  jurisdiction  on  a 
question  of  fact  directly  raised  before  it  is 
capable  of  throwing  any  light  on  that  qges- 
tion  when  it  is  raised  in  a  subsequent  litiga- 
tion, I  do  not  see  any  reason  why 
the  decision  in  the  case  of  Umbika  Pershad 
should  be  rejected  as  uuerly  valueless  in  the 
present  suit.  The  special  resp  m^lent  was 
not  a  party  to  that  case,  it  is  true ;  but  this 
circumstance  cannot,  in  my  opinion,  afford 
any  valid  ground  of  complaint  to  the  special 
appellant,  who  was  admittedly  a  party  to  it 
and  who  had,  therefore,  every  opportunity 
to  defend  his  own  interests  in  the  best 
manner  he  could.  It  has  been  said  that  if 
the  special  appellant  had  succeeded  in  the 
suit  brought  by  Umbika  Pershad,  the  deci- 
sion in  that  suit  could  not  have  been  used  as 
evidence  againsi  the  special  responlent.  But 
this  CAse  would  have  stood  on  a  quite  differ- 
ent footing;  for  it  would  have  IJeen obviously 
unjust  and  improper  to  allow  tne  interest  of 
the  special  respondent  to  be  affected  by  a 
decision  passed  benind  his  back,  and  against 
which,  therefore,  he  had  no  opportunity  to 
protect  himself. 

The  other  objection  referred  to  in  the 
passage  from  Starkie,  quoted  by  my  learned 
colleague,  namely,  that  "  the  former  yefdict 
"may  have  been  obtained  up«m  the  evidence 
*•  of  the  party  who  afterwards  seeks  to  take 
'advantage  of  it,"  must  also  fail.  There 
might  have  been  considerable  force  in  this 
objection,  when  the  parties  to  a  suit  were 
not  at  liberty  to  give  evidence  in  their 
own  favor;  but  it  can  no  longer  be  of 
any  validity  whatever  now  that  the  law 
on  the  subject  is  quite  otherwise. 

With  reference  to  the  second  ground  of 
special  appeal,  I  am  t)f  opinion  that  the 
Lower  Courts  are  certiinly  wrong  in  treat- 
ing the  decision  in  the  case  of  Urobika 
Pershad  as  conclusive  in  this  case.  Not 
only  are  the  parties  to  the  two  suits  not 
exactly  the  same,  but  the  subject-matters 
are  also  different.  Umbika  Pershad  sued 
for  one-half  of  Mouzah  Goondha,  and 
the  present  suit  is  brought  for  the  other 
half. 
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The  41I1  August  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hoirbie  H.  V.  Bayiey 
and  F.  B.  Kemp,  Judges, 

Ghatwalee  tenures  —  Forfeiture  —  Reg:uIation 
XXIX.  of  18x4— Suit  to  set  aside  a  transfer— 
Ltmttation— Clause  49  Section  x,  Act  XIV.  of 

1859. 

Case  No.  84  ol  1870. 

Regular  Appeal  from  a  decision  parsed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  2^h  January  iSjo. 

Ctiiuro  Narain  Singh  Tekait  (Plaintiff), 

Appellant, 

versus 

The  Assistant  Commissioner  of  the  Somhal 
Per^nnahs  and  another  (Defendants), 
Respondents, 

» 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Juggadanund  Mootierjee  for  Respond- 
ents. 

When  a  ghatwal  becomes  a  defaulter,  it  is  in  the 
power  of  the  authorities,  according  to  Regulation  XXIX. 
ef  1S14,  to  transfer  his  tenure,  and  that  power  is  not 
put  an  cod  to  by  the  money  being  offered  before  the 
tenure  is  actually  made  over  to  another  person. 

A  suit  to  set  aside  a  transfer  of  land  made  by  the 
Revenue  Authorities  for  arrears  ot  Government  revenue 
comes  within  the  ivords  of  Clause  4,  Section  1,  Act  Xl\'. 
t>f  1850. 

Couch,  C,  J. — Wk  ihinlc  the  decision  of 
the  1-ower  Court  must  be  affirmed  on  both  the 
grounds.  First,  with  regard  to  the  validity 
xA  the  transier.  Section  5,  Rtgulaiion  XXIX. 
'of  1814,   says:   "If    any   of    the    ghaiwal^ 


**  at  any  time  fail  10  discharge  their  stipu- 
**  lated  rents,  it  shall  be  competent  to  the 
"  Governor-General  in  Council  to  make  over 
**  the  tenure  of  such  defaulter  to  any  person 
**  whom  the  Governor-G-neral  in  Council 
*'  may  approve,  on  the  condition  of  making 
"good  tne  arrear  due;  or  to  transfer  it  by 
"  grants  assessed  with  the  same  revenue,  or 
**  with  an  increased  or  reduced  assessment, 
*•  as  to  the  Government  may  appear  meet,  or 
**to  dispose  of  it  in  such  other  form  and 
'*  manner  as  shall  be  judged  by  the  Governor- 
•*  General  in  Council  pr  iper."  Ii  is  not  dis- 
puted by  the  pleader  for  the  appellant  that 
default  was  made ;  but  he  says  that  when  the 
mo"  ey  was  tendered  'before  the  tenure  was 
actually  made  over,  the  default,  as  he  ex- 
pres^es  it,  had  ceased  We  think  that  is  not 
so.  The  party  had  btcome  a  defaulter,  and 
the  power  to  make  over  the  tenure  was  given 
to  the  Governor-General  in  Council,  and  to 
the  authorities  who  now  act  for  him  in  such 
matter.  If  the  Governor- General  in  Coun- 
cil had  thought  fit  to  waive  the  default,  he 
mignt  have  done  so ;  but  still  the  power  exist- 
ed, and  on  default  being  made  it  was  com- 
petent to  the  Governor-General  in  Council 
to  transfer  the  tenure  to  another  person  if  he 
thought  proper.  According  to  the  principle 
in  ordinary  cases,  if  a  peison  holds  land  on 
a  condition  and  does  not  perform  it,  his 
interest  in  the  land  ceases.  The  lessor,  no 
doubt,  may  v\aive  the  forfeiture  if  he  pleases; 
but  he  is  not  bound  to  do  so.  Now,  apply- 
ing the  same  principle  to  this  case,  we  think, 
accoraing  to  the  Regulation  to  which  we 
have  referred,  there  was  a  power  in  the  Go- 
vernor-General in  Council  to  transfer  the 
tenure,  and  that  power  was  not  put  an  end  to 
by  the  money  being  offered  before  the 
tenure  was  actually  made  over  to  another 
person.  It  appears  that  this  has  already 
been  decided  by  Mr  Justice  Raikes  and  Mr. 
Justice  Seton-Karr  on  the  21st  November 
ib62,  in  the  case  ot  Sumbode  Singh,  and 
others,  ghatwals,  versus  the  Commissioner 
of  the  Sonthal  Pergunnahs  on  behalf  of 
Government. 

As  to  the  second  point,  it  appears  to  us 
that  the  suii  is  barred  by  Limitation.  It  was 
a  suit  to  set  aside  a  transfer  of  land  made  by 
the  Revenue  Authorities  for  arrears  of  Go- 
vernment revenue,  and,  therefore,  it  comes 
within  ihe  words  of  Clause  4,  Section  i, 
Act  XIV.  of  1859. 

The  appeal  is  dismissed  with  separate 
costs  to  the  respondents  who  appear  sepa- 
rately. 
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The  4th  August  1670. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Exectttion  8ale*-Plea  of  limitation. 

Case  No.  699  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  ^subordinate  Judge  of  Bhaugulpore, 
dated  the  tjth  January  iSjo^  affirming 
a  decision  of  the  Moonsiff  of  Hooruj- 
gurrahy  dated  the  30th  September  i86g, 

Syud  Alai  Ahmed  (Defendant), 
Appellant^ 

versus 

Bodhoo  Singh  (Plaintiff),  Kespondent. 

Mr,  R.  E,  Twidale  for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Boodh  Sein 
Singh  for  Respondent. 

A  party  by  whom  malikana  was  payable  obtained  a 
decree  against  the  maliks,  and  executed  it  by  selling 
their  right  to  malikana.  The  purchaser  then  sued  the 
decree-holder  for  arrears  oF  malikana,  and  the  plea  set 
up  by  defendant  was  limitation. 

Held  that  as  defendant  had  caused  the  right  to 
malikana  to  be  sold,  he  could  not  avail  himself  in 
equity  of  the  plea  of  limitation,  and  say  that  what 
was  purchased  was  not  a  substantial  right  actually  exist- 
ing at  the  time. 

Mitter y  J, — This  suit  was  instituted  by 
the  plaintiff,  now  special  respondent  before 
us,  to  recover  certain  arrears  of  malikana 
alleged  to  be  due  to  him  from  the  special 
appellairt  for  the  years  1270  to  1275.  ^-  S. 

■ 

It  appears  that  the  malikana  of  the  mehal 
mentioned  in  the  plaint  was  originally  payable 
by  the  special  appellant  to  certain  individu- 
als, Nunda  Mahata  and  others,  under  the 
terms  of  a  settlement  made  with  him  by 
the  Revenue  Authorities  in  respect  of  that 


mehal.  In  the  year  1861,  the  right  of 
Nunda  Mahata  and  others  to  the  said  mahk* 
ana  was  put  up  to  sale  in  execution  of  a 
decree  obtained  against  them  by  the  special 
appellant,  and  the  special  respondent  be- 
came the  purchaser  of  that  right. 

Both  the  Courts  below  have  given  a 
decree  against  the  special  appellant  over- 
ruling the  plea  of  limitation,  which  was,  in 
fact,  the  only  plea  set  up  by  him  in  his 
defence. 

In  special  appeal,  it  is  contended  before 
us  that  the  Lower  Courts  have  committed 
an  error  in  law  in  overruling  the  plea  of 
limitation,  without  determining  upon  the 
evidence  whether  the  special  respondent,  or 
the  parties  through  whom  his  title  is  derived, 
had  received  any  malikana  from  the  special 
appellant  at  any  time  within  12  years  next 
before  the  commencement  of  this  suit. 

We  are  of  opinion  that  this  contention  is 
not   sound.     Whether  Nunda   Mahata  and 
others  had  received  any  malikana  from  the 
special  appellant  prior  to  the  year  i86i,  or 
not.  does  not  appear  to  us  to  be  really  mate- 
rial to  the  right  determination  of  this  case* 
There  can  be  no  doubt  whatever  that  up  to 
that  date  there  was  no  repudiation  by  the 
special  appellant  of  their  right  to  the  malik- 
ana of  the  mehal  above   referred  to.    On 
the  contrary    it  was   the  special  appellant 
who  caused  that  right  to  be  sold  ;  and  it  does 
not,  therefore,  lie  in  his  mouh  to  say  that 
what  was  purchased  by  the  special  respond- 
ent was  a  mere  shadow,  and  not  a  substan-. 
tial    right    actually    existing    at    the    time. 
Under   such    circumstances,    we    are    fully 
justified  in  assuming  that  nothing  adverse 
to  that  right  had  been  set  up  by  the  special 
appellant  up  to  that  date  ;  and  if  this  is  once 
concede  1  the  contention,  that  the  cause  of 
action  upon  which  this  suit  is  brought  had 
accrued  at  any  time  prior  to  the  date  of  (he 
pliintiff's  purcha2>e  in  1862,  must  necessarily 
fall   to   the  ground      It  is  to  be  borne  ia 
mind   that   the    special    respondent    is  not 
suing    for    any    an  ears   of   malikana    that 
might   have   fallen   due  to   Nunda  Mahata 
and  others  prior  to  the  date  of  his  purchase 
in    1862 ;  nor  could   he    have    mainiaiued 
such  a  suit  if  he  had  brought  it     What  was 
sold  to  him  was  not  th-  right  to  receive  any 
arrears  of  malikana  that  had  already  become 
due,  but  the  right  of  Nunda  Mahata  and 
others  to  receive  future  malikana  from  the 
>pecial  appellant.     Under  such  circumstan- 
ces, it  is  perfectly  clear  that  no  cause  of 


iijd] 


Civil 


THS  WBSRLV   MPOttYftft. 


Xulings* 


io$ 


action  coald  have  accrued  to  the  special  re- 
spondent prior  to  the  dale  when  the  first 
instalment  of  such  future  malikana  became 
due  to  him  by  virtue  oi  his  purchase,  and  as 
this  event  has  accrued  admittedly  within  the 
period  prescribed  by  the  Statute  of  Limit 
aiion,  the  plea  raised  by  the  special  appel- 
lant must  necessarily  fail. 

Suppose,    for    instance,  that    the   special 
appellant   had    not    paid   any    malikana   to 
Nunda    Mahata    and    others   at    any  time 
within   II   years    and    ii    months  prior  to 
the  date  of  the    auction-sale   in   question ; 
and  suppose   also  that  the  fiist  instalment 
of  malikana   payable  to  the   purchaser   by 
virtue  of   that  sale   did   not  fall  due  until 
after   a   year    from  that    date.    The    pur- 
chaser could  not  have  sued  for  the  arrears  of 
malikana  due  to  Nunda  Mahata  and  others. 
as  those  arrears  were  not  included  in    his 
paichase.     On  the  other  hand,  it  is  equally 
clear  that  he  could  not  have  sued  for  any 
malikana  payable  to  himself  before  the  first 
instalment  of  such  malikana  became  actual- 
ly due.    Can  it  then  be  reasonably  contend- 
ed that  the   special  appellant  would  be  per- 
roitled  in  such  a  case  to  plead  the  law  of  li- 
mitation in   bar  of  the  purchaser's  suit  for 
that  instalment,    merely  upon   the  ground 
that  neither  the   purchaser  himself  nor  ihe 
persons  ihrough  whom  his  title  is   derived 
bad  received  any  malikana  from  him  for  a 
period  of  la  years  next  before  the  commence- 
ment of  the  suit,  supposing,  of  course,  that 
the  suH  is  brought  within  the   period  pre- 
scribed by  the  law  from  the  date  when  that 
insulment    became    due  ?     Suppose    again 
thai  the  special  appellant  had  not  paid  any 
malikana  lo  Nunda  Mahata  and  others  for  a 
period  of  more  than  i  z  years  prior  to  the 
date  when  he  caused  their  right  to  receive 
malikana  from  himself  to  be  sold  in  execu- 
tion of  his  decree.     A  Court  of  equity  and 
good  conscience  could  not  allow  him  to  take 
advantage  of   the  law  of  limitation   against 
the  purchaser,  upon  the  gn>und  that  tne  right 
to  the  malikana  in  question  had  been  already 
atingmshed  by  lapse  of  time  before  the  date 
of  the  anction-sale.    The  special  appellant 
must  not  be  allowed  to  succeed  upon  such 
a'plea.  it  would,  indeed,  be  to  countenance  a 
baud,  and  we  are,  therefore,  of  opinion  that, 
^x>n  the  facu  stated  above,  no  cause  of  ac- 
tion did  or  could  accrue  to  the  special  re- 
spondent prior  to  the  date  of  his  purchase 
is  i)»62. 

'  For  the  above  reasons   we  dismiss  this 
i|ieci«1  appeal  with  costs. 


The  5th  August  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Execution— Appealed  decree— Duty  of  appli- 
cant—Procedure. 

In  the  Matter  of 
Toondun  Singh,  Petitioner^ 

versus 

Pokh    Narain    Singh   and  others,    Opposite 

Party, 

Mr,  J,  W,  B,  Money  for  Petitioner, 

Baboos  Mohendro  Lall  Shame  and   Mohesh 
Chunder  Chnodhry  for  Opposite  Party. 

Where  the  decree  to  be  executed  is  that  of  the  Zillah 
Court,  and  that  decree  has  been  affirmed  in  appeal  by 
the  High  Court,  the  party  applying  for  execution  shouM 
state  whether  or  no  a  further  appeal  to  the  Privy  Council 
has  been  preferred. 

The  application  to  execute  the  decree  of  an  Appellate 
Court  should  be  made  to  the  Court  which  passed  the 
first  decree,  upon  or  after  the  receipt  by  that  Court  of 
the  copy  of  the  decree  certified  by  the  Appellate  Court ; 
but  quare  whether  execution  should  be  allowed  to  issue 
upon  a  certified  copy  procured  by  the  parties  and  pre- 
sented to  the  Judge  Dv  petition. 

Jaclison.  J, — This  application  as  worded 
in  the  am  nded  petition  of  Toondun 
Singh,  is  an  application  to  set  aside  the 
order  of  the  Juiige  of  Paina  for  execution 
in  two  cases  against  the  said  Toondun 
Singh  ;  but,  on  the  argument,  the  learned 
Advocate  who  appeared  tor  the  petitioner, 
rather  invoked  the  interference  of  the  Court 
by  way  of  asking  for  the  exercise  of  its 
discretion  in  ordering  security  to  be  taken 
from  the  opposite  parry. 

The  facts  are  these  :  That  Toondun  Singh 
was  appellant  in  two  regular  appeals  before 
this  Court,  boih  of  which  were  dismissed  by 
this  Court  on  the  20th  April  last.  On  the 
2ist  April,  that  is,  a  day  after  that,  an  ap- 
plication was  made  to  the  proper  officer  of 
this  Court  for  a  memorandum  or  estimate  of 
cost-?,  with  a  view  to  the  filing  of  an  appeal  to 
England  against  the  decision  of  this  Court ; 
and  that,  on  the  3rd  of  May  following,  the 
petitioner  actually  compleied  his  petition 
for  leave  to  appeal  to  Her  Majesty  in  Coun- 
cil in  those  cases,  by  making  a  deposit  fbr 
costs  and  giving  the  usual  securitv.  But  in 
the  meantime,  on  the  2nd  May,  the  opposite 
party  made  an  application  to  the  Zillah  judge 
for  execuiion  of  tne  decrees  which  they 
hai  obtained,  that  application  being  made 
upon  certified  copies  of  the  decrees  of  this 
Couru 
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It  IS  stated  that,  on  the  2nd  of  May,  the 
petitioner  had  addressed  a  petition  to  the 
Judge  of  Fatna  on  stamp-paper,  despatched 
by  post  and  registered,  stating  that  it  was 
his  intention  to  appeal  to  Her  Majesty  in 
Council,  and  that  he  had  taken  the  requisite 
preliminary  steps;  and  this  statement  is 
supported  by  the  production  of  the  register- 
ed receipt  for  the  cover  despatched  to  the 
Judge. 

The  Judge,  on  receiving  the  application 
to  execute,  called  for  a  statement  from  his 
office,  which  statement  informed  him  that 
the  record  of  the  case  h^d  not  been  received 
from  the  High  Court.  On  the  5th  of  May, 
the  Judge  ordered  execution  to  issue ;  and, 
on  subsequent  dates,  the  petitioner  made 
various  ineffectual  efforts  to  obtain  stay  of 
execution,  both  in  this  Court  and  in  the 
Zillah  Court. 

It  appears  that  a  separate  appeal  has  been 
made  in  the  usual  way  against  the  order  of 
tlie  Judge  ordering  execution,  with  a  view 
of  having  that  order  set  aside.  It  is  not 
at  all  clear  to  me,  but  that  I  might  pro 
ceed  on  the  present  application  to  set  the 
order  aside,  but  as  an  appeal  has  been  pre- 
ferred for  that  purpose,  1  think  it  advisable 
not  to  enter  upon  that  question  but  to  re- 
strict myself  to  the  question  which  has  been 
submitted  for  decision,  namely,  whether  this 
is  a  case  for  the  exercise  of  the  discretion 
of  the  Court  in  ordering  security  to  be 
taken  from  the  opposite  party. 

This  case  bears  a  curious  resemblance  to  a 
case  which  came  betore  the  late  Chief  Justice 
and  Mr.  Justice  Muter  on  the  loth  July 
1869,  that  is,  the  case  of  Ram  Koomar 
Koondoo  and  another  versus  James  Mac- 
queen.  That  was  also  a  case  in  which  the 
party  in  possession  of  the  decree  of  this 
Court  had  used  a  very  remarkable  and 
unusual  diligence  in  applying  for  execution* 
although  the  unsuccesstul  party  was  just 
then  taking  proceedings  to  appeal  to  the 
Privy  Council.  In  that  case,  the  Chief 
Justice,  taking  the  circumstances  into  con- 
sideration, was  of  opinion  that  they  amounted 
to.  a  suOicient  cause  for  exercising  such 
discretion,  and  accordingly  security  was 
ordered  to  be  taken. 

It  appears  to  me  that  the  present  case  is 
even  a  stronger  one  than  the  case  of  Mac- 
queen,  it  is  true  that  the  application  for 
the  admission  of  an  appeal  took  place  a  few 
days  earlier  in  the  case  of  Macqueea  than 


it  did  in  the  present  ouse,  bat  that  is  ac- 
counted for  by  a  slii^bt  difiFerence  in  the 
practice  which  has  since  obtained  in  the 
matter  of  appeals  to  the  Privy  Council.  At 
that  tirne  an  application  to  appeal  to  England 
was  put  in  on  a  deposit  merely  of  500 
rupees  for  costs.  The  practice  has  since 
become  more  stringent,  and  parties  are 
obliged  to  apply  for  an  estimate  of  those 
costs  and  to  deposit  the  amount  estimated 
at  the  same  lime  with  their  petition  of  ap- 
peal ;  and,  consequently,  when  under  the 
present  practice  a  party  makes  application 
to  obtain  an  estimate,  he  may  be  considered 
as  forward  in  his  appeal  as  under  the  old 
practice  when  he  actually  put  in  the  peti- 
tion of  appeal. 

The  Chief  Justice  pointed  out  in  Mac- 
queen's  case  that  it  was  the  duty  of  the 
party  applying  for  execution  to  fill  up  the 
proper  column  in  the  tabular  form  of  his 
application  with  a  statement  whether  an 
aupeal  had  been  preferred  against  the  judg- 
ment which  it  was  proposed  to  execute.  Of 
course,  when  the  decree  to  be  executed 
is  that  of  the  High  Court,  the  very  matter 
necessary  to  be  certified  is  whether  an  ap- 
peal to  the  Privy  Council  has.  taken  place 
or  not,  I  am  of  opinion  that  where  the 
decree  is  that  of  the  Zillah  Court,  and  that 
decree  has  been  affirmed  in  appeal  by 
the  High  Court,  it  is  still  necessary  to 
state  whether  a  further  appeal  to  the  Privy 
Council  has  been  preferred  or  not.  It  ap- 
pears that,  in  the  case  before  me,  both  the 
decree  of  the  High  Court  and  the  decree  of 
the  Zillah  Court  were  sought  to  be  executed. 
It  was  clearly  the  duty  of  the  decree-holder, 
therefore,  when  he  was  going  to  apply  for 
execution,  to  satisfy  himself  by  enquiring 
in  the  proper  office  of  this  Court  whether 
any  steps  had  been  taken  by  the  party  to* 
wards  lodging  an  appeal  to  the  Privy 
Council.  I  do  not  absolutely  say  that  he 
would  be  bound  to  state  in  his  application 
to  execute  the  decree  the  fact  that  an  esti- 
mate had  been  applied  for,  though  he  cer- 
tainly would  be  bound  to  state  the  fact  of 
an  appeal  having  been  lodged,  and  though 
it  would  add  greatly  to  the  good  faith 
of  his  application  if  he  also  informed  the 
Court  of  the  preliminary  step  whicb  had 
been  taken.  In  this  case,  it  seems  that  the 
appeal  had  not  been  lodged,  and  therefoie 
the  party  applying  for  execution  was  not 
bound  to  intimate  to  the  Zillah  Court  the 
fact  of  the  intention  to  make  an  appeal; 
but,  on  the  other  hand,  it  seeoia  that  tba 
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petitioner  bad  communicateii  lo  the  Judge 
the  fact  that  be  was  about  to  appeal;  and 
I  think  we  are  entitled  to  assume  that  the 
Judge  bad  received  that  intimation,  because 
the  registered  receipt  for  the  letter  contain- 
ing it  has  been  produced.  In  short,  I  see 
no  reason  to  doubt  but  that  the  communi- 
cation in  question  did  reach  the  Judge,  and 
oaghi  to  have  put  him  on  his  guard. 

Bat,  besides  that,  it  seems  to  me  there 
were  other  reasons  why  the  Judge  should 
have  hesitated  in  issuing  this  order  for  exe- 
cution. In  the  first  place,  the  application 
was  made  upon  a  certified  copy  of  the 
decree  of  the  High  Court,  r^ection  361, 
Act  VIIL  of  1859,  provides  that  "  a  copy 
**  of  the  decree  or  other  order  disposing  of 
"  the  appeal,  certified  by  the  Appellate  Court 
'^  or  the  proper  ofiicer  of  such  Court,  and 
"  sealed  with  the  seal  of  the  Court,  shall  be 
"  transmitted  to  the  Court  which  passed  the 
'^  first  decree  in  the  suit  appealed  from,  and 
*'  idiali  be  filed  with  the  original  proceedings 
"in  the  suit,  and  an  entry  of  the  judgment 
''of  the  Appellate  Court  shall  be  made  in 
"  the  original  register  of  the  suit ; ''  and  then 
Section  362  provides:  '' Application  for  exe- 
**  CtttiOB  o(  th«  decree  of  an  Appellate  Court 
"  shall  .be  made  to  the  Court  which  passed 
"the  first  decree  in  the  suit,  and  shall  be 
"  executed  by  that  Court  in  the  manner  and 
"according  to  the  rules  hereinbefore  con- 
"taioed  for  the  execution  of  original  de« 
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From  these  two  Sections  and  from  the 
Older  in  which  ihcy  appear,  I. apprehend 
thai  the  application  to  execute  the  decree 
of  an  Appellate  Court  should  be  made  to 
the  Court  which  passed  the  first  decree, 
upon  or  after  the  receipt  by  that  Court  of 
the  copy  of  the  decree  certified  by  the 
Appellate  Court  and  trans'.nitted  to  the 
original  Court;  but  I  am  inclined  to  think 
that  execution  should  not  be  allowed  to 
issue  upon  a  certified  copy  procured  by 
the  parties  and  presented  to  the  Judge  by 
petition. 

In  addition  to  that,  it  appears  that  the 
Zlltah  Judge,  when  applied  to  for  execution, 
was  not  even  in  possession  of  the  record 
Of  original  decree  which  he  was  asked  to 
etecute.  He  was  informed  by  his  own 
oficer  that  those  papers  had  not  yet  been 
received  from  the  High  Court.  Section  15, 
Act  XXIIL  of  1861,  provides  that  "  if 
'*  it  shall  be  shown  to  the  Court  on  receiv- 
**  ing  application  ior  executioa  of  the  de* 
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**  cree  ihat  the  particulars  do  not  corre- 
'*  spond  witn  the  ongmal.  decree,  the  Court 
''  shall  either  return  the  apulication  for 
''  correction  to  the  person  making  it,  or 
"  shall,  with  the  consent  of  such  person, 
'*  cause  the  necessary  correction  to  be 
'*  made."  Now,  ihis  Section  is  one  which 
takes  the  place  of  a  repealed  Section  of 
Act  VIII.  of  1859,  namely,  Section  315, 
by  which  the  Court  is  actually  directed  to 
compare  the  application  for  execution  with 
the  original  recor<i  of  the  suit,  and  if  they 
shall  be  found  to  correspond,  to  order  execu- 
tion to  issue.  The  provision  which  is  now 
in  force  is  less  stringent;  and  it  has  been 
contended  that  it  cannot  be  necessary  in 
all  cases  to  compare  the  application  to 
execute  with  the  original  decree  and  record  ; 
because,  it  so.  it  would  be  impossible  to  take 
out  execution  of  decrees  which  had  been  ap* 
pealed  from. 

It  is  not  necessary  to  decide  how  far  the 
circumstance  of  the  record  having  been 
transmitted  10  the  Appellate  Coun  is  an 
impediment  to  execution,  but  it  seems  to 
me  that  the  application  to  execute  under 
those  circumstances  is  madf'  at  such  a  time 
and  in  such  a  manner  as  to  induce  at  any 
rate  considerable  caution  in  the  Court  which 
is  asked  to  execute  the  decree. 

In  addition  to  that,  Section  316  of  the 
Code  of  Civil  Procedure  provides  that 
'*  if  an  interval  of  more  than  a  year  shall 
*'  have  elapsed  between  the  date  of  the 
"  decree  and  application  for  its  execmion, 
''  the  Court  shall  issue  a  notice  to  the  party 
*'  against  whom  execution  is  applied  for, 
'*  requiring  him  to  show  cause  why  the  de- 
''  cree  should  not  be  executed  againsc 
*'  him." 

Now,  we  have  no  actual  statement  before 
us  that  any  such  notice  was  issued,  but 
from  the  dates  1  have  given  it  seems  toler- 
ably clear  that  no  such  notice  could  have 
been  given,  because  the  order  allowing  exe- 
cution was  issued  only  three  days  after  the 
application  was  filed.  Now,  in  a  case  of 
this  nature,  where  the  interests  were  very 
large  and  the  contest  very  keen,  and  where 
such  remarkable  alacrity  had  been  exhibited 
by  the  decree- holder,  it  was  surely  advisable 
on  the  part  of  the  judge  to  exercise  a  little 
circumspection,  and  to  satisfy  himself  that  no 
one  would  be  prejudiced  by  issuing  the  war- 
rant. 

Section  221,  Co<leof  Civil  Procedure,  to 
which  I  referred  in  the  Full  Bench  case  which 
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has  been  cited  to-day,  reported  in  6  Weekly 
Reporter,  page  84,  points  out  that  the  judge 
is  to  weigh  and  consider  before  he  issues 
the  warrant  of  execution,  and  is  not  to  issue 
it  if  he  sees  any  reason  to  the  contrary. 

Now,  I  should  be  the  last  person  to  dis- 1 
courage  or  punish  unusual  diligence  on  the 
part  of  decree-hoMers      We  have  too  much 
reason  to  complain  of  the  contrary  practice,  \ 
and  if  it  appeared  that  the  party  was  exer-  \ 
cising  reasonable  and  proper  activity  in  secur- ' 
ing  his  own  rights,  I  should  think  it  proper  ^ 
to  assist  and  encourage   him  in  every  way. 
But  where  the  diligence  is  of  so  extraor- 
dinary  a  character  as  it  ap)pears  to  be  in 
the  present  case  (because   it  had    become 
known  that  measures  were  being  taken  to  i 
prosecute  an  appeal  to  the  Privy  Council). 
I   think   that    the    conduct  of    the  parties 
suggests  a  reason  for  exercising  the  discre 
tion  which  this  Court  possesses  of  ordering 
security  to   be   taken  even   afier  execution 
has  been  taken.     That  this  Court  possesses 
this  power  is,  I  think,  clear,  not  only  from 
the  decision  of  the  Chief  Justice,  but  from 
the  case  in  10  Moore's  Indian  Appeals,  reter- 
red  to  in  the  Full  Bench  case. 

I  am  of  opinion  from  the  whole  of  the 
circumstances  of  this  case,  that  good  cau.se 
has  been  made  out  for  exercising  the  discre- 
tion of  this  Court,  and  that  the  Jud;<e 
should  be  ordered  to  call  upon  the  decree- 
holder  to  give  security  to  his  satisfaction  for 
executing  the  decree  which  may  be  passed 
by  the  Privy  Council;  and  in  default  of 
giving  such  security,  the  petitioner  should 
be  allowed  to  resume  possession  of  bis  pro- 
perty on  giving  such  security. 


Mussamui  O-whya  Kooi-r  (Defendant), 

Appellants 

versus 

Rajoo  Nye  Sookool  (Plainilffi,  Hespondeni. 

Baboo  t\otnesh  Chunder  Mitier  for 
Appellant. 

Baboos  Debendro  Aarain  Bose  and  Taruclt" 
nalh  Dull  for  Respondent. 

Under  the  Mitakshara  law,  a  brother's  giandsoA 
may  be  an  heir. 

Bay  ley,  J. — Wk  think  the  judgment  of 
the  Lower  Appellate  Court  in  this  case 
must  be  reverst*d,  and  the  case  remanded  for 
re-trial  on  the  merits. 

It  is  admitted  on  both  sides  that  Bhikaree 

t        was  the  comnx>ii 

ancestor     of    the 


The  5th  August  1870. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  F.  B.  Kemp, 

Judgex. 

Hindoo  Law  (Mitakshara)^ Brother's  g^randson. 

Case  No.  392  of  1870. 

i%pecial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  0/  ^arun,  dated  the 
2ist  December  iHbg,  rex^ersing  a  decision  of 
the  Moonsiff  of  Pursa,  dated  the  jgth  June 
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{^^   died   leaving  two 

*§   sons,  Bbikoo  and 

Doorga      Bhikoo 

died  child  less. 

Doorga   had   two 

sons.  Hem  Narain 

and    Raj   Narain. 

Raj  Narain  is  the 

plaintiff  in  this 

case. 


Sobha  Sookool  died  leaving  two  sons,  of 
whom  one  died  childless,  and  the  other 
Chintamun  had  two  sons,Toolsee  and  Munoo. 
Toolsee  bail  two  sons,  of  whom  one  died 
childless  and  the  other  Banee  was  ihe  father 
of  Ram  Golam,  the  husband  ot  Oorbya 
Kooer,  the  principal  defendant  No.  i  in 
this  case. 

Munoo.  the  s<*cond  son  of  Chintamun,  had 
t«o  >ons.  Dull  and  Ram  Sewuk.  Dull  died 
childless^  and  Ram  Sewnk  is  the  htHbxnd 
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of  Moracho    Kooer,    whose    property  the 
plaintiff  claims  in  this  suit. 

The  allegation  of  the  plaintiff  is  that  after 
the  death  of  Munto,  Ram  Sewuk  inherited  , 
his  property,  and   after   his  death,   his  wife  ; 
Moracho  Kooer  was    in     possession ;   that  i 
Moracho  Kooer  died  in  1269;  Ram  GoUm. 
the  husband  of  defendant  N  1.  i,  died  liuring 
the  litetime  of  Ram   Sewuk ;  and  therefore 
he  (plaintiff)  was  entitled   to  the  estates  left 
by  Moracho  Kooer,  being  the  next  of  kin. 

The  defendants  denied  these  facts,  and 
alleged  that  Dull  and  Ram  Sewuk,  ?he  sons 
of  Slanoo,  had  pro-deceased  Muno» ;  that,  on 
Mimoo*s  death.  Ram  Golam,  the  husband  of 
defendant  No.  i.  who  was  then  living,  in> 
herited  his  property,  and  after  Ram  Golam  s 
death,  sne  (defendant)  as  the  legal  heir  and 
representative  of  her  decease*!  hu<iband,  was 
in  possession  of  the  disputed  property. 

Upon  these  statements  of  the  facts,  the  first 
Court  held  that  the  pUintiff  failed  to  prove  his 
allegations ;  that  defendant  No.  i  had  proved 
her  allegations  as  to  the  sons  tif  Munoo  having 
pre-deceased  htm,  and  that  Ram  Golam  in* 
beritej  the  estates  left  by  Munoo.  The 
first  Court,  tRerefore,  dismissed  the  plaint- 
iff's snh. 

On  appeal,  the  Subordinate  Judge,  without 
adjudicating  the  conflicting  facts  alleged  on 
one  side  and  denied  on  the  other,  held  that 
even  if  the  sons  of  Munoo  pre-oeceased  him 
and  Ram  Golam  was  living  when  Munoo 
died,  yet  when  Kam  Golam  was  the  brother's 
grandson  of  Munoo  Sookool,  he,  under  the 
Mkaksbara  law«  was  not  entitled  to  Munoo's 
property,  and  that  the  plaintiff  as  cousin  of 
the  deceased  was  entitled  to  succeed.  The 
Lower  Appellate  Court,  therefore,  reversed 
the  first  Court's  judgment. 

We  are  of  opinion  that  the  Lower  Appellate 
Courc  is  clearlv  wrong  in  holding  that,  under 
the  Mitdksbara  law,  a  brother's  grandson 
is  jio  heir.  The  judgment  of  the  Lower 
Appellate  Court  must,  therefore,  be  reversed, 
and  the  case  remanded  to  the  Judge  of  the 
District  for  trial  of  the  following  i^^sues ; — 

fsily» — Whether,  as  alleged  by  the  plaint- 
iff, Ram  Sewuk  inherited  the  property  of 
his  father  Munoo  Sookool  and  w\s  succeeded 
itt'it  by  his  wife  Moracho  Kooer,  or  whether, 
as  alleged  by  the  defendants,  Ram  Sewuk 
^d  his  brother  pre-deceased  Munoo. 

,  M9dlji. — If  it  is  proved  that  the  property 
was  inlierited  by.  Ram  Sewuk  and  succeeded 


to  by  his  wife  Moracho  Kooer,  the  question, 
will  have  to  be  decided  whether,  as  alleged 
by  the  plaintiff.  Ram  Gohim  pre-deceased 
Ram  Sewuk  or  his  widow  Moracho  Kooer. 
If,  on  the  otner  hand,  it  is  proved  that 
Ram  Sewuk  and  his  brother  pre-deceased 
their  fath  r  Munoo,  the  question  will  still 
have  to  be  determined  as  to  whether  Ram 
Golam  predeceased  .Munoo. 

The  Judge  will  come  to  a  clear  finding 
on  the^e  points,  and  then  apply  the  Mitak* 
shara  law  to  the  facts  as  found. 


The  5ih  August  1870. 

Present : 

The  Hou'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Bon'ble  Sir  Charles 
Hobhouse,  Bart.^  fudge. 

Section  271,  Act  VIII.,  1859— Equity— Redemp- 
tion -  Sale  of  mortg^agee's  rights^  Money- 
decree. 

Case  No.  184  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Tirhoot,  dated 
the  12th  February  i8jo,  reversing  an  order 
of  the  Moonsiff  of  Mozufferpore^  dated 
the  4th  September  i86g, 

Fukeer  Buksh  (Decree-holder), 
Appellant^ 

versus 

Chuiturdharee  Chowdhrv  (Judgment-debtor), 

Respondent, 

Moonshee  Mahomed   Yusuf  for  Appellant, 

Mr.  R.  E,  Twidale  for  Respondent. 

The  proviso  in  Section  271,  A  A  VIII.  of  ^59,  applies 
to  a  case  where  the  property  is  actually  sold  subject  to 
a  mortgagee,  and  where  the  purchaser  is,  in  fact,  only 
huyin}?  theequUy  of  redemption  which  remains  in  the 
judgment-debtor  ;  and  it  does  not  apply  where  there 
IS  merely  the  ri^ht  by  law  in  the  mortgagee  to  enforce 
his  mortgage  against  the  purchaser. 

Where  a  mortgagee  brings  a  suit  upon  his  bond,  and 
obtains  a  decree  for  the  money  due,  which  decree  says 
that  execution  shall  be  had  ajjainst  the  pn)perty 
pledged  and  then  against  the  person,  it  is  competent 
for  h-m  t»  waive  his  rijjht  as  nirt^aifee,  and  resting 
upon  his  money-decree  to  siek  to  have  a  share  in  the 
surplus  proceeds  of  sale  under  Section  271. 

CoHcJh  C.  J, — We  think  that  Section 
271,  Aft  VIll.  of  1859,  or  rather  the  proviso 
in  ihat  Section,  is  intended  to  apply  to  a 
case  whore  the  property  is  actually  sold 
subject  to  a  mortgage,  and  where  the  transac- 
tion is  such  that  the   purchaser  is  buying 
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the  properly  subject  to  the  mortgage,  where 
he  is,  in  fact,  only  buying  the  equity  of  re- 
demption which  remains  in  the  judgment- 
debtor  ;  and  it  does  not  apply  to  a  case  where 
there  is  merely  the  right  by  law  in  the 
mortgagee  to  enforce  his  mortgage  against 
the  purchaser.  This  appears  to  have  been 
the  view  taken  bv  this  Court  in  a  decision 
reported  in  6  Weekly  Reporter,  Mis- 
cellaneous Rulings,  page  13.  There  the  Court 
$ays  :  '*  It  is  not  equitable  that  the  pur- 
'*  chaser  who  purchased  and  paid  for  only 
"  the  mortgagor's  interest  in  this  property, 
"  should  hold  it  released  from  Gregory's 
**  lien."  Now,  here  it  does  not  a|  pear  that 
the  sale  to  the  purchaser  was*,  in  fact,  subject 
to  the  mortgage.  .  By  '*  in  fact "  we  mean 
that  it  was  not  so  subject  by  the  contract 
of  sale,  and  there  was  merely  a  legal  righ! 
existing  which  might  be  capable  of  being 
enforced.  It  seems  that  a  petition  which 
was  presented  by  the  present  appellant  was 
not  uken  notice  of,  and  neither  in  the  pro- 
clamation of  sale  nor  in  any  of  the  sale-pro- 
ceeilings  is  mention  made  of  the  existence 
of  any  mortgage.  Nor  is  there  anythmg 
to  show  that  only  a  limited  right  of  the 
judgment-debtor  was  to  be  sold.  There- 
fore, upon  that  construction  of  Section 
271,  we  should  say  that  the  proviso  does 
not  apply  to  the  present  case. 

We  think  there  is  another  ground  upon 
which  it  may  be  held  that  the  above  Section 
does  not  apply;  and  that  is  this,  that  it 
was  competent  for  the  present  appellant  to 
waive  his  right  as  a  mortgagee,  and  to  bring 
his  suit  for  the  recovery  of  the  money  due 
to  him  upon  the  bond.  He  did  bring  that 
suit,  and  got  a  decree  for  the  money.  It 
is  true  that  that  decree  says  that  the 
execution  shall  be  had  against  the  property 
which  was  pledged  and  afterwards  against 
the  person.  Nevertheless,  it  is  a  decree  for 
the  money  which  was  due  upon  the  bond ; 
and  we  think  it  was  competent  for  him  to 
say  I  am  content  to  rest  upon  the  decree 
which  I  have  obtained,  and  waive  the  right 
which  I  have  as  mortgagee ;  and  resting  upon 
that  decree,  I  now  seek  to  have  a  share  in 
the  surplus  proceeds  of  sale  under  Section 
271.    We  think  he  is  entitled  to  do  that. 

For  both  these  reasons,  it  seems  to  mc  that 
the  decision  of  the  Court  below  is  wrong 
This  view  is  in  accordance  with  the  decision 
of  Mr.  Justice  Steer  and  Mr.  Justice 
Lcvinge,  reported  in  the  Gap  Number, 
Weekly  Reporter,  1864,  page  325. 


We  reverse  the  decision  of    the  Lower 
Appellate   Court  with  costs  of  this    Court  ■ 
and  of  the  Lower  Appellate  Court,  and  the 
order  of  the  first  Court  will  stand. 


The  5th  August  1870. 
Present : 

The  Hon'ble  H.  V.  Bayiey  and  F.  B.  Kemp, 

Judgts. 

Cross-AppeaL 

Case  No.  961  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  jfudge  of  Jessore^  dated  the 
i4ih  February  iSyo,  modifying  a  decision 
of  the  Deputy  Collector  of  Nurrail,  dated 
the  31st  March  1868. 

Shama  Chum  Chose  (Plaintiff),  Appellant^ 

versus 

Radha  Kristo  Chaklanuvis  (Defendant),  • 

Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellant, 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

There  can  be  no  cross-appeal  after  the  appeal  is 
withdrawn . 

Bayiey,  y, — The  pleader  for  the  special 
appellant  requests  to  withdraw  the  special 
appeal,  oflFering  to  pay  the  costs  of  the  re- 
spondents, who  have  appeared  in  this  Conrt. 
The  Court  was  prepared  to  accede  to  this 
request  when  the  respondent's  pleader  «rges 
that  he  had  a  cross-appeal  to  make,  notwidi- 
standing  the  withdrawal;  and  that  he  has 
given  intimation  of  this  to  the  special  appel- 
lant's pleader. 

Section  348,  Act  VIIL  of  1859,  provides 
that  "  upon  the  hearing  "  of  an  appeal,  the 
respondent  may  take  any  objection  to  the 
decision  of  the  Lower  Court.  It  is  clear 
that,  by  the  withdrawal  uf  the  special  appeal, 
there  was  no  hearing  of  the  appeal,  and  tbere 
being  no  appeal  the  respondent  had  nothing 
'  to  file  a  crass^appeal  against. 
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The  8ih  August  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7 ,  Chief 
Justice^  and  the  Hon'ble  £.  Jackson, 
Judge. 


•  _         • 


in  zemindar's  sherishU— Sale  of 
tenure— Zemindar's  assent— Dakhilas. 

Case  No.  529  of  1S70. 

» 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  -  of  West  Bur  divan ^ 
dated  the  30th  December  i86g,  reversing 
a  decision  0/  the  Moonsiff  of  that  District^ 
dated  the  20th  Septembtr  i86g, 

Bharut  Roy  (Defendant),  Appellant^ 

versus 

Gunga    Narain     ^lohapaitur     and     others, 
(Plaintiffs),  Respondents, 

Baboo   Umbika  Churn  Bose  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respond- 
ents. 

Non«re^8tratR>n  in  the  zemindar's  sherishta  does 
not  invalidate  the  sale  of  a  tenure. 

By.aoceptins^  rent  the  zemindar  assents  to  the  trans- 
fer of  a  tenure  whether  the  whole  is  sold  or  a  part  only. 

The  party  producing  dakhilas  is  bound  to  give 
so»e  «videoce  of  their  having  been  signed  by  the 
person  by  whom  they  purport  to  have  l^en  granted, 
aichoagb  the  opposite  party  docs  not  deny  the  signa- 
ture. 

Couch,  C.  J. — The  decision  of  the  Judge 
that  the  purchase  by  Bharut  Chunder  was 
invalid,  because  he  had  not  got  his  name 
registered  in  the  zemindar's  sherishta,  is 
Opposed  to  many  decisions  of  this  Court, 
and  cannot  be  supported. 

Assuming  it  to  be  the  case,  although 
there  is  no  evidence  of  the  fact  upon  the 
record,  that  this  was  a  sale  of  a  part  of  the 
teiuire»  it  would  make  no  difference  in  the 
applicaiion  of  the  rule  laid  down  in  tho$e 
cases,  that  the  zemindar,  if  he  accepts  rent, 
assents  to  the  transfer  of  the  tenure,  be- 
cause he  may  assent  to  a  sub-division  of  it. 
The  act  of  receiving  rent  would  be  evi- 
dence  of  assent  in  the  one  case  as  much  as 
in  tbe  other. 

But  the  case  must  be  remanded,  because 
lliere  is  no  finding  by  the  Ijower  Appellate 
Coiirt  Qpon  the  question  whether  the  zemin* 
4xr  did  accept  rent  or  not.    it  was  alleged 


that  dakhilas  which  were  produced  were 
signed  by  the  plaintiff,  and  it  may  probably 
be  inferred  that  they  are  genuine,  because 
the  plaintiff  did  not  deny  that  he  had  signed 
them.  But  we  think  we  cannot  sanction 
that  mode  of  proceeding  and  say  that  the 
party  producing  them  was  not  bound  to 
give  some  evidence  of  their  having  been 
signed  by  the  person  by  whom  they  purport 
to  have  been  granted.  This  does  not  appear 
to  have  been  done.  There  seems  to  have 
been  no  proper  enquiry  with  reference  to 
those  dakhilas.  It  seems  to  have  been 
assumed  that  they  were  genuine.  The 
plaintiff  has  a  right  to  have  that  question 
determined  by  the  Appellate  Court,  as  he, 
in  his  grounds  of  appeal,  alleged  that  the 
dakhilas  were  false. 

The  case,  therefore,  must  be  remanded ; 
but  each  party  must  be  at  liberty  to  give 
evidence  in  regard  to  these  dakhilas,  so 
that  any  defect  in  proof  may  be  supplied, 
if  the  parties  think  fit  to  supply  it.  The 
costs  of  this  appeal  must  follow  the  final 
result  of  the  case. 


The  8th  August  1870. 
-  Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 
Judge. 

Arbitration-award— 'Appointment  of  arbitrators. 

Case  No.  679  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  2^th  February  tSyo,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  4th  October  i86g. 

Rash  B;*haree  Roy  and  others  (Defendants), 

Appellants, 

versus 

Doorgabur  Roy  and  others  (Plaintiffs), 
Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Grija  Sunkur  Mojoomdar  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

Where  parties  do  not  ^w^  their  consent  to  the 
appointment  of  arbitrators  and  the  judgment  proceeds 
on  the  arbitration-award,  the  decree  is  jiot  binding  on 
those  parties. 
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Where  four  arbitrators  had  been  appointed,  and  only 
two  acted,  the  award  was  held  to  be  invalid. 

Couch,  C,  y, — The  decision  of  the  first 
Court  is  obviously  founded  on  the  award  of 
the  arbitrators.  It  seems  that  the  Moonsiff 
heard  the  matter  argued  by  the  pleader  of 
each  party,  and  came  to  the  conclusion  that 
the  award  was  correct,  and  he  gave  a  judg- 
ment in  accordance  with  it.  As  he  esamined 
no  witnesses,  he  cannot  be  said  to  have  given 
an  eX'parte  decree  which  would  bind  the 
parties  who  did  hot  appear. 

As  the  judgment  of  the  Lower  Appellate 
Court  proceeded  on  the  award,  the  decree 
cannot  be  binding  on  the  parties  who  did 
not  give  their  consent  to  the  appointment 
of  the  arbitrators,  and  the  proceedmgs  are 
invalid,  not  only  against  those  two  defend- 
ants, but  also  against  the  other  defendants, 
because  of  the  four  arbitrators  who  were 
appointed,  only  two  acted,  and  therefore 
there  is  not  a  valid  award.  The  whole  of 
the  proceedings  seem  to  be  irregular  and 
illegal,  and  the  decrees  of  both  the  Lower 
Courts  must  be  reversed,  and  the  case  re- 
manded to  the  Court  of  first  instance  for 
re-trial. 

Costs  will  follow  the  final  result. 


The  9th  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  BarLy  Judges, 

Section  15,  Act  XIV.   1859— High  Court's 
powers  of  superintendence. 

In  the  Matter  of 

Doorga  Soonduree  Debia,  Petitioner ^ 

versus 

Kashee  Kant  Chuckerbutty  and  another. 
Opposite  Party, 

Mr,  G,  C,  Paul  and  Baboo  Mohinee  Mohun 
Koy  for  Petitioner. 

Mr,  J,  T,  Woodroffe  and  Baboos  Romesh 
(^hundtr  Milter  and  Hash  Beharee  Ghose 
for  Opposite  Party. 

A  party  dissatisfied  with  a  leg^itimate  finding^  under 
Section  15,  Act  XIV.  of  1S59,  has  a  special  remedy  by 
a  suit  in  a  Civil  Court,  and  cannot  claim  the  Hiirh 
Court's  interference  under  Section  15,  24  and  35  Vic., 
Cap.  104,  except  where  the  Judge  has  exercised  a  juris- 
diction which  he  has  not,  or  has  refused  to  exercise 
a  jurisdictioo  which  he  has. 


Lochy  J, — An  application  on  the  part 
of  Doorga  Soonduree  Debia  was  presented 
to  this  Court  on  the  7th  July  1870,  object- 
ing to  the  proceedings  of  the  Subordinate 
Judge  of  Rajshahye  in  a  case  brought  by 
her  under  the  provisions  of  Section  1 5,  Act 
XIV.  of  1859.  The  objection  taken  to  the 
proceeding  of  the  Subordinate  Judge,  which 
bears  date  the  26ih  May  1870,  is  that  the 
Judge  has,  instead  of  confining  his  attention, 
simply  to  the  question  of  possession  and 
dispossession,  entered  into  arid  decided  mat* 
ters  quite  extraneous  to  that  point,  which 
ought  never  to  have  been  decided  in  a  case 
brought  under  that  Section  ;  and  it  is  urged 
before  us  that  the  Subordinate  Judge  has 
not  tried  the  real  issue  between  the  parties, 
namely,  whether  the  lady,  Doorga  Soonduree 
Debia,  was  dispossessed  of  the  property 
without  her  own  consent ;  and  otherwise  than 
by  due  course  of  law. 

Doorga  Soonduree  appears  to  have  been 
the  guardian  of  Chunder  Nath  Moitre.  It 
appears  that  Doorga  Soonduree  was  in  pos- 
session of  the  property  in  dispute  as  guar- 
dian of  her  adopted  minor  son,  Chunder 
Nath  Moitre,  and  she  alleges  that  she  held 
possession  of  the  property  under  the  terms 
of  the  will  executed  by  her  husband,  bear- 
ing date  the  17th  Jeit  1260.  She  alleges 
further  that  the  minor  son,  Chunder  Nath, 
in  collusion  with  others,  ousted  her  from 
possession,  and  she,  therefore,  prayed  to  be 
put  in  possession  as  before. 

The  defendant,  as  far  as  we  can  gather 
from  the  judgment  and  what  is  stated  to 
us,  alleged  that  he  had  attained  majority,  and 
that  he  merely  assumed  the  charge  of  the 
property  which  really  belonaed  to  him,  and 
his  mother's  guardianship  ceased  on  his 
attaining  majority. 

Three  issues  were  fixed  by  the  Subordi- 
nate Judge — the  first  on  the  point  of 
limitation  ;  the  second  with  regard  to  pos- 
session ;  and  the  third  with  regard  to  adoption. 

The  first  was  given  in  favor  of  the  plaint- 
iff. With  regard  to  the  thircj,  the  Subor- 
dinate Judjje  very  properly  refused  to  enter 
into  it.  With  regard  to  the  second,  which 
was  the  real  question,  we  find,  no  doubt,  that 
the  Suoordinate  Judge  has  entered  into 
various  matters,  and  has  included  various 
points  in  that  issue  which  were  quite  un- 
necessary, and  he  has  entered  into  various 
subjects  which  he  should  not  have  touched 
upon  in  disposing  of  a  case  like  the  one 
before  us.    On  the  main  point,  however, 
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I  m,  was  the  lady  ia  possession  and  was 
I  she  dispossessed — be,  after  giving  various 
reasons  not  much  to  the  purpose*  comes  to 
ike  conclusion  that  the  lady  was  never  dis- 
possessed. Now,  that  is  a  legitimate  finding 
nnder  the  provisions  of  Section  15,  Act  XiV. 
of  1859  ;  and  if  Door^a  Soonduree  is  dissa- 
tisfied with  that  finding,  she  has  a  remedy  by 
a  suit  in  the  Civil  Court  which  the  law  has 
provided,  but  not  the  remedy  which  she  has 
now  sought.  She  has  asked  us  to  interfere 
under  the  provisions  of  Section  1 5  of  the  24 
and  25  Victoria,  Cap.  104,  and  to  exercise 
the  special  powers  that  are  given  to  us  by  that 
Act.  Now,  it  has  been  held  by  a  Full  Bench 
of  this  Court,  in  a  case  reported  m  7 
Weekly  Reporter,  page  520,  that  where  a 
Court  having  jurisdiction  refuses  to  exercise 
that  jurisdiction,  the  High  Court  may,  un- 
der the  powers  given  to  it  by  that  law, 
require  the  subordinate  Court  to  exercise 
its  proper  jurisdiction.  It  has  also  been 
held  on  more  occasions  than  one,  for  instance, 
in  the  case  reported  in  13  Weekly  Re- 
porter, page  439,  that  the  Court  may  inter- 
fens  when  a  Lower  Court  has  exercised  a 
jurisdiction  which  it  has  not.  Mr.  Justice 
Bayley  in  that  case  says :  ''  It  has  been  held 
*'by  almost* concurrent  decisions  of  this 
''Court  that  ordinarily  cases  under  Section 
"15  of  the  Charter  Act  should  only  be  ad- 
**  mitted  wnen  the  Judge  has  refused  a  juris- 
"  diction  which  he  has,  or  exercised  a  juris- 
"  diction  which  he  has  not." 

Now,  in  this  case,  it  is  clear  that  the 
Judge  exercised  the  jurisdiction  which  he 
bad»  though  he  may  have  come  to  a  wrong 
tODclusion,  and  may  have  given  wrong 
and  absurd  reasons  for  coming  to  the  con- 
clusion which  he  has  done ;  still  we  cannot 
say  that  he  has  refuse i  to  exercise  a  jurisdic- 
tion which  be  has,  or  that  he  has  exercised 
the  jurisdiction  which  he  has  not.  He  has 
gone  into  the  case,  and  for  reasons  which  he 
has  given  he  has  come  to  the  conclusion 
that  the  plaintiff  was  not  dispossessed ;  and 
such  being  the  case,  we  think  we  are  pre- 
cluded from  interfering  with  the  proceeding 
of  the  Court  below,  and  must  leave  the  peti- 
tioner to  seek  the  proper  remedy,  which  is 
to  institute  a  suit  in  the  Civil  Court,  if  so 
advised,  that  being  the  remedy  prescribed 
by  the  provisions  of  Section  15,  Act  XIV. 
of  1859.  We  think,  therefore,  that  this 
rule  must  be  discharged  with  costs — one 
hundred  rupees  being  allowed  for  costs. 

Hobhonu^  y, — I  think  the  learned  Coun- 
mI,  Mr«   Woodroffe,   has   taken   the   right 


legal  view  of  this  case.  The  question  which 
the  Judge  had  to  find  under  ihe  provisions 
of  Section  15,  Act  XIV.  of  1^59,  was 
whether  the  plaintiff  in  this  case  had  been 
dispossessed  of  the  property  in  dispute 
against  her  consent  and  otherwise  than  by 
due  course  of  law.  Now,  what  the  Judge 
seems  to  me  to  have  found,  absurdly  enough 
it  may  be  upon  the  reasons  which  he  assigns, 
was  this,  viz.,  that  in  the  view  in  which  the 
case  had  been  put  before  him  by  the  vakeel 
for  the  plaintiff,  /.  tf..  in  the  view  that  the 
plaiiUiff  was  in  possession  of  ihe  property  as 
of  her  own  right,  the  plaintiff  had  not  been 
dispossessed  at  all.  Having  tound,  therefore, 
that  the  plaintiff  had  not  been  dispossessed 
at  all,  the  Court  seems  to  me  to  have  exer- 
cised the  jurisdiction  which  it  had,  and  in 
exercising  it,  dismissed  the  plaintiff's  suit. 

Then,  the  question  is  what  is  the  plaintiff's 
remedy?  Can  she  ask  us  to  interfere  under 
the  provisions  of  Section  15  of  the  Char- 
ter Act ;  or  has  sne  any  other  remedy  which 
prevents  us  from  interfering  under  the 
provisions  of  that  Section.^  1  think  the 
Judges  are  right  in  the  case  reported  in 
12  Weekly  Reporter,  page  104,  when  they 
say  that  in  such  a  case,  that  is,  as  I  under- 
stand it,  where  the  Judge  has  exercised 
his  jurisdiction,  and  come  to  a  decision  upon 
the  point  on  which  he  had  decided,  that  in 
such  a  case  we  have  no  jurisdiction  to  inter- 
fere under  the  provisions  of  Section  15 
of  the  Charter.  By  Section  26,  Act  XXIIL 
of  186:,  it  is  prvided  that:  **No  appeal 
''shall  lie  from  any  order  or  decision  pass- 
'-ed  in  anv  suit  instituted  under  Section 
**  15,  Act  XIV.  of  1859  {to  provide /or  ihe 
**  limitation  of  suits),  nor  shall  any  review 
**  of  any  such  order  or  decision  be  allowed." 

So  that  here  there  can  be  lio  appeal,  nor 
can  there  be  any  review  nor  any  procedure 
in  that  way.  Then  what  is  the  procedure  ? 
Section  15,  Act  XIV.  of  1859,  distinctly 
states  what  that  procedure  is.  It  says: 
'*  Nothing  in  the  Section  shall  bar  the 
'*  person  from  whom  such  possession  shall 
"  have  been  so  recovered,  or  any  other  per- 
''  son,  instituting  a  suit  to  establish  his 
"  title  to  such  property,  and  to  recover  pos- 
'*  session  thereof  within  the  period  limited 
*•  by  this  Act."  So  that  the  remedy  by 
way  of  appeal  or  by  way  of  review  is 
barred,  and  a  special  remedy  is  declared. 
How  then  can  it  be  said  that  under  Section 
15,  except  it  may  be  where  the  Judge  has 
exercised  a  jurisdiction  which  he  has  not, 
or  he  has  refused  to  exercise  a  jurisdiction 
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which  he  has,  how  can  it  be  said  that  we 
can  interfere  under  Section  15  of  the 
Charier  ? 

I  have  only  one  other  remark  to  make, 
and  that  is  this — that  this  case  is  distinguish- 
able from  the  case  to  be  found  in  1 1  Week- 
ly Reporter,  page  229.  In  that  case,  as  the 
very  wording  of  the  Judge's  decision  shows, 
the  Judge  had  not,  in  reality,  determined  the 
point  before  him,  but  here  in  so  many 
words  the  Judge  has  determined  that  point. 
He  may  have  given  a  wrong  decision  on  the 
point  in  law,  but  he  has  not  the  less  deter- 
mined that  point. 

I  agree  that  the  rule  must  be  discharged, 
and  the  petitioner  must  pay  the  costs  of  this 
rule,  costs  being  assessed  at  one  hundred 
rupees. 


The  10th  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Bood—Mort^^Age— Jtirisdiction-^Small  Cause 

Court 

Reference  to  the  High  Court  by  the  Ex- 
Officio  Judge  of  the  Small  Cause  Court  at 
Dar feeling  t  dated  the  i^lh  June  i^jo. 

Webb  on  the  part  of  Lloyd's  Bank,  Plaintiff, 

versus 

Rinchiden,  Defendant, 

A  lent  money  to  5  on  a  mortjjajje-bond  in  which  it 
was  stipulated  that  if  the  amount  lent  was  not  re-paid 
on  a  date  specified,  the  lender  was  to  cause  the  mort' 
gaged  land  to  be  sold,  and  to  pay  himself  out  of  the  pro- 
ceeds accounting  for  any  difference  t(»  the  borrower,  who 
was  responsible  for  any  portion  of  the  debt  not  covered 
by  the  proceeds. 

Held  that  the  rigrht  which  accrued  to  the  lender  un- 
der that  Contract  was  to  have  his  tnortgajre  Ken  on  the 
land  declared,  and  to  have  the  property  sold  in  satisfac- 
tion i  and,  if  after  sale  the  debt  was  not  satisfied,  to 
proceed  a^^ainst  the  debtor  for  the  balance. 

Held  accordingly  that  a  suit  to  recover  on  the  bond 
in  question  was  not  cognizable  by  the  Small  Cause 
Court, v^-hich  could  not  give  plaintiff  such  a  decree  as  the 
Bbove>  or  the  remedy  to  which  alone  he  was  entitled. 

Reference. — ^Thk  point  which  1  wish  refer- 
red is— Is  the  case  cognizable  by  the  Small 
Cause  Court  .* 

The  facts  of  the  case  are  these:  The 
plaintiff  sued  before  me,  in  my  capacity  of 
Small  Cause  Court  Judge,  on  a  bond  special- 


ly registered,  copy  of  which  I  annex.  It 
occurred  to  me,  for  the  reasons  which  I 
shall  presently  give,  that  the  case  was  not 
cognizable  by  me  in  such  capacity.  I  told 
the  plaintiff  so,  and  as  I  also  hold  the 
powers  of  a  Moonsiff  in  the  Disiricr,  I  direct*- 
ed  with  the  concurrence  of  the  plainiifiF 
that  the  case  should  be  registered  as  one 
submitted  to  me  in  my  capacity  of  Moon- 
siff. 

I  then  leirnt  for  the  first  time  that  the 
case  had  been  already  taken  before  Mr.  W. 
C.  MuUer,  who  also  exercises  the  powers  of 
a  Moonsiff  in  the  District,  who  had  rejected 
it  on  the  ground  that  it  was  cognizable  by 
the  Small  Cause  Court  only. 

I  am  of  opinion  that  the  case  is  not  cogniz* 
able  by  the  Court  of  Small  Causes,  and  I 
have,  as  Small  Cause  Court  Judge,  rejected 
it.  I  have  in  my  capacity  of  Moonsiff  dis* 
posed  of  it  subject  to  this  reference  which  I 
make  in  my  capacity  of  Small  Cause  Couft 
Judge. 

My  reasons  are  as  follows:  I  admit  that 
the  case  is  to  be  disposed  of  as  one  involv- 
ing a  claim  for  money,  and  that  so  far  it  is 
cognizably  by  a  Court  of  Small  Causes. 
My  difficulty  lies  in  the  execution  of  decree. 

As  a  judge  of  the  Court  of  Small  Causes, 
I  am  bound  to  see  that  my  decree  is  satis- 
fied so  far  as  possible  from  the  moveable 
property  of  the  debtor. 

Now,  if  one  thing  is  clearer  to  my  mind 
than  another  in  regard  to  the  bond  it  is 
this — that  the  parties  when  they  entered  into 
the  contract  fuUy  intended  that  the  debt,  if 
not  re*  paid,  should  be  satisfied  from  the  im* 
moveable  property  of  the  debtor  in  the  first 
instance. 

I  believe  thai  the  Court  decreeing  the 
amount  should  specially  say,  ''Tliis  decree 
**  will  be  satisfied,  in  the  first  instance,  bj 
"  the  sale  of  the  immoveable  property  pledged 
'*  as  security/'  and  thai  any  decree  wanting^, 
this  specification  will  be  incomplete. 

A  decree  with  such  a  specification,  In  my 
opinion,  a  Court  of  Small  Causes  cMnoC 

pass. 

The  judgment  of  the  High  Court  u*as 
delivered  as  follows  by 

Jacksouj  J, — In  this  case  we  are  of 
opinion  that  the  Judge  of  the  Small  Cause 
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Court  has  taken  *a  correct  view  of  the  qaes- 
tioR  of  jurisdiction,  although  we  do  not 
concur  in  the  precise  reason  or  mode  of 
statement  on  which  that  decision  is  founded. 

The  plaintiff  lent  money  to  the  defendant 
upon  a  mortgage-bond,  in  which  it  was  ex- 
pressly stipulated  that,  if  the  defendant  should 
fall  to  pay  the  amount  lent  to  him  on  a  date 
specified,  the  lender  was  to  cause  the  land 
to  which  the  mortgage  related  to  be  sold, 
and  pay  himself  out  of  the  proceeds  thereof, 
acoouDting  to  the  borrower  for  any  differ- 
ence, and  the  borrower  holding  himself  re- 
sponsible for  the  payment  of  any  portion  of 
the  debt  which  should  not  be  met  by  the 
sale-proceeds. 

It> seems  to  be  clear  that,  under  this  con- 
tract, the  lender,  who  was  the  plaintiff,  was 
not  M  liberty  to  bring  his  suit  in  the  first 
instance,  for  the  recovery  of  the  money  and 
obtain  a  money-decree.  The  right  which 
accraed  to  him  on  that  contract  was  to  have 
his  mortgage-lien  upon  the  land  declared, 
and  to  have  the  property  sold  in  satisfaction 
of  the  debt;  and  if  after  sale  the  debt  should 
not  be  satisfied  by  the  proceeds,  he  would  be 
at  liberty  to  proceed  against  the  debtor  for 
any  balance  oT  the  claim. 

The  reason,  therefore,  for  which  the  suit  was 
not  ci^nizable  by  the  Court  of  Small  Causes, 
in  d«r  opinion,  was  that  the  plaintiff  would 
not  be  entitled  to  the  decree  which  he  asked 
for;  and  that  the  remedy  which  alone  he 
could  be  entitled  to  was  one  which  the  Small 
Cause  Court  could  not  give  him. 

A  doubt  was  in  the  first  instance  occasion- 
ed by  the  statement  contained  in  the  Judge's 
referring  letter  and  also  in  the  plaint,  that 
the  bond  on  which  the  suit  proceeded  had 
been  specially  registered ;  but  it  now  ap- 
pears not  to  have  been  registered  in  the  form 
jHTcscribed  by  Section  5  2  of  the  Registration 
Aa,  XX.  of  1866,  in  the  ordinary  way  by 
the  borrower  acknowledging  personally  his 
signature  to  it  before  the  Registrar.  If  there 
had  been  special  registration  as  alleged,  it  is 
possible  we  might  have  come  to  the  conclu- 
sion that,  notwithstanding  the  peculiar  word- 
n^  of  the  mortgage-bond,  it  was  in  the 
contemplation  of  the  parties  that  the  vendor 
might  proceed  in  the  mode  stated  in  Section 
53  of  the  Registration  Ad,  and  obtain  an 
order  for  execution  against  the  moveable 
bfoperty  of  the  debtor.  For  that  supposition, 
however,  there  appears  to  be  no  foundation. 

Mtiierj  y. — 1  concur. 
Vol.  XIV. 


The  loth  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Milter,  Judges. 

Decree  under  Act  X. —Assignment 

In  the  Matter  of 

Junmejoy  Mookerjee,  Petitioner. 

Baboo  Motee  Lall  Mookerjee  for   Petitioner. 

There  is  no  prohibition  or  rule  of  law  forbidding  the 
assignment  of  a  decree  under  Act  X.  of  1859,  any  more 
than  another  decree. 

Jackson,  J. — ^Wk  are  asked  to  exercise 
the  extraordinary  powers  of  this  Court  for 
the  purpose  of  setting  aside  an  order  made 
by  a  Collector,  reversing  the  order  of  the 
Deputy  Collector  which  directed  execution 
to  issue  in  an  Act  X.  suit. 

The  application  to  execute  was  made  by 
a  party  who  had  taken  an  assignment  of 
the  decree,  and  the  Deputy  Collector  was 
of  opinion  that  Act  X.  did  not  authorize 
ihe  assignment  of  decrees  made  under  it, 
and  that  consequently  the  applicant  was  not 
entitled  to  execute.  Against  this  order, 
the  applicant  appealed  to  the  Collector,  and 
the  Collector  reversed  the  order  and  directed 
execution  to  proceed. 

The  judgment-debtor  now  comes  up  to  us, 
and  contends  that  in  the  first  place  the 
order  of  the  Deputy  Collector  being  an 
order  made  after  decree  was,  by  virtue  of 
Section  151,  Aft  X.  of  1859,  not  open  to 
appeal ;  and  secondly,  he  contends  that  the 
order  of  the  Deputy  Collector  was  right,  and 
refers  us  to  a  case  to  be  found  in  11 
Sevestre's  Reports,  page  138,  in  which  that 
view  of  the  case  certainly  appears  to  be 
taken. 

I  observe  that  that  was  an  application 
very  similar  to  this,  in  which  the  decree- 
holder  by  assignment  applied  to  the  Court 
10  order  the  Deputy  .Collector  to  execute  a 
decree  which  he  had  purchased.  The  Court 
in  that  case  were  of  opinion  that  Aft  X.  of 
1859  conUined  no  legislative  provision  by 
which  such  proceedings  are  allowed,  and 
therefore  refused  to  make  the  order. 

For  the  purposes  of  the  present  applica- 
tion, I  think  it  sufl&cient  to  say  that  I  am  not 
aware  of  any  prohibition  or  any  rule  of  law 
which  forbids  the  assignment  of  a  decree 
under  Aft  X.  any  more  than  another  decree ; 
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and  that  I  do  not  think  the  point  sufficient- 
ly clear  to  enable  us  to  interfere  under  the 
extraordinary  powers  of  the  Court  for  the 
purpose  of  setiing  aside  the  order  as  being 
contrary  to  law 

On  the  order  point  that  the  Collector  had 
no  jurisdiction  to  inierfere  with  the  order 
of  the  Deputy  Collector  b>  way  of  appeal, 
I  think  ih-it.  if  we  were  of  opinion  that  the 
Collector  quashed  a  proper  order  and  made 
an  improper  order  himself,  we  should  be 
bound  to  interfere  ;  but  as  it  seems  to  me 
that  the  Collector  had  made  a  right  order 
in  the  case,  and  that  the  ju  Igment-debtor 
seems  simply  desirous  of  evading  satisfac- 
tion of  the  decree  under  which  he  is  liable,  I 
do  not  think  we  ought  to  interfere.  The 
application  is  rejected. 

Milter,  J,—\  concur. 


The  loth  August  1870. 
Present : 

The  Hon^le  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Usufructuary  mortgage— Suit  by  heirs— Division 

of  liability. 

Case  No.  1084  of  1870. 

Special  Appeal  from  a   decision   passed  by 

■    the  Officiating  Judge  of  Gya,  dated  the  roth 

February  i8yo,  affirming  a  decision  of  the 

Subordinate  Judge  of  that  District,  dated 

the  2gth  June  1868, 

Mussamut  Mujeedoonissa  (Defendant), 

Appellant, 

versus 

Syud  Dildar  Hossein  and  others  (Plaintiffs), 

Respondents, 

Moonshee  Mahomed  Fusufior  Appellant. 

No  one  for  Respondents. 

In  a  suit  between  Mahonifcdans  by  the  heirs  of  a  zur- 
i-peshg^ee  mortfragree  to  recover  the  amount  advanced, 
all  the  heirs  of  the  morfjrajfee  must  be  represented 
cither  as  plaintiflFs  or  defendants,  or  those  who  sue  must 
claim  in  proportion  to  what  they  arc  entitled  to  under 
the  Mahomedan  Law. 

Where  money  is  advanced  on  a  mortgage,  the  liabi- 
lity cannot  be  divided. 

A'emp,  7.—*  *         *         *         * 

In  this  case,  the  plaintiffs  are  mortgagees. 
•For  the  belter  understanding  of  the  case,  it 


is  necessary  to  state  that  the  zur-i-peshgee 
was  originally  granted  to  two  parties,  Ahmed 
All  and  Seebun  Sahoo. 

It  is  alleged  that  Ahmed  Ali  advanced 
Rupees  300  and  Seebun  Sahoo  Rupees  100  of 
trje  zuri-peshgee  money.  The  plaintiffs, 
who  allege  themselves  10  be  some  of  the 
heirs  of  Ahmed  Ali,  further  set  up  a  pur- 
chase of  the  rights  and  interests  of  Seebun 
Sahoo,  and  sue  to  recover  the  whole  of  the 
zur-i-peshgee  money  from  the  mortgagor, 
special  appellant.  It  is  funher  averred  that 
the  defendant,  mortgagor,  dispossessed  the 
plainiiifs,  mortgagees,  of  20  beegahs  covered 
by  the  mortgage  in  execution  of  a  decree  held 
in  a  suit  for  setting  aside  the  alleged  sate 
of  the  whole  16  dams  share  of  the  properly 
of  the  mortgagor. 

The  defendant,  mortgagor,  denied  the 
sale  by  Seebun  Sahoo  to  Ahmed  Ali,  and 
objected  that  all  the  heirs  of  Ahmed  Ali 
not  having  joined  the  suit,  the  plaintiffs 
should  have  sued  only  for  the  proportionate 
share  of  the  zur-i-peshgee  to  which  they 
were  entided  under  the  Mahomd'lan  Law ; 
and  on  the  merits  stated  that  the  zur-t* 
peshgee  had  been  realized  from  the  usu- 
fruct. 

The  first  Court  held  that  the  sale  by 
Seebun  Sahoo  to  Ahmed  Ali  was  not  proved ; 
that  there  was  no  defect  of  parties  ;  and  on 
the  merits  that  the  accounts  had  been  taken, 
not  of  the  whole  20  beegahs  mortgaged,  but 
of  the  3-4ths  area  representing  the  share 
of  Ahmed  Ali ;  and  taking  those  accounts^ 
found  that  the  plaintiffs  were  entitled  to 
Rupees  300,  and  gave  them  a  decree  ac- 
cordingly. 

This  decree  has  been  affirmed  by  the 
Lower  Appellate  Court. 

We  think  the  judgments  of  the  Lotrer 
Courts  are  wrong ;  firstly,  because  in  a  suit 
to  recover  the  amount  of  zur-i-peshgee  ad- 
vanced by  Ahmed  Ali,  all  his  heirs  must 
be  represented  either  as  plaintiffs  or  defend* 
ants,  or  those  who  sue  must  claim  in  pro- 
portion to  what  they  are  entitled  to  und  r 
the  Mahomedan  Law;  secondly,  we  thi- k 
that  both  the  Courts  below  have  erred  a 
law  in  dividing  the  zur-i-peshgee  debt.  Ti  e 
money  was  advanced  on  a  mortgage,  and  tl  e 
liability  could  not  be  divided. 

The  judgments  of  both  the  Lower  Coqf  s 
are  reversed,  and  this  appeal  decreed  wi  1 
costs  and  interest  at  6  rupees  per  cent,  pt  r 
annum. 
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The  lolh  August  1870. 

Present : 

I 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Miller,  Judges, 

Header  of  the  High  Court— Act  XX.  of  186s 

Reference  to  the  High  Court  from  the  Addi- 
tional Judge  of  Nuddea, 

In  the  Matter  of 

Baboo  Kishoree   Lall  Sircar,    a   Pleader  of 
the  High  Courts  suspended  bv  the  Addi- 
tional Judge  of  Nuddea  from  practising 
in  his  Court, 

Mr,  J,  W.  B  Money  and  Mr,  Mun  Mohun 
Ghose  for  ihe  said  Pleader. 

A  ZilUh  Judge  has  no  power  under  Act  XX.  of  i.s65  to 
tBSpend  a  pleader  of  the  High  Court  from  practising 
to  the  Courts  of  his  district  on  the  ground  of  incompe- 
tency. II  s  proper  course  is  to  make  a  representation 
to  the  High  Court. 

Jackson^  J, — The  matter  comes  before  us 
in  the  shape  of  a  reference  from  the  Addi- 
tional Judge  of  Nuddea,  who,  for  the  reasons 
staled  in  his  order  made  on  the  28th  July 
last,  suspended  from  practisinvr  in  his  Court, 
peoding  a  reference  to  the  High  Court,  Baboo 
Kishoree  Lall  Sircar,  who  is  a  vaketrl,  as  1 
understand,  enrolled  in  this  Court  under  ihe 
Leiiers  Patent  of  this  Court,  and  who,  by 
virtue  ot  that  qualification  and  under  the 
authority  of  Section  45  of  the  Pleaders  Aci 
iXX.of  1865),  usually  practises  in  the  local 
Courts  of  the  Nuddea  Disirict. 

The  causes  which  the  Additional  Judge 
alleges  for  having  made  this  order  are  stated 
to  be  a  general  and  habitual  ignorance  on  the 
part  of  mis  vakeel  of  his  clients'  cases,  wast- 
ing of  the  Couri's  time,  using  frivolous  argu- 
ments, and  making  careless  statements;  and 
iu  particular,  in  a  certain  appeal  case  No. 
377  of  1669,  in  which  Baboo  Kishoree  Lall 
Sircar  was  pleader  for  ihe  respondent,  and 
m  which  case  those  faults  were  committed 
by  him  according  to  the  Additional  Judge's 
Hatement  in  a  conspicuous  way.  The  Ad- 
ditional judge  further  states  that,  as  a  sequel 
olthis  conduct  on  the  part  of  the  pleader, 
be  quilted  the  Judge's  Court  in  a  rude  un- 
ceremonious manner,  abandoning  the  case  of 
bis  client,  which  was  afterwards  taken  up  by 
tnoiher  pleader  on  the  same  side,  who,  as  the 
Jiidg<f  says,  conducted  it  to  a  saiisfaciory 
enlt. 


It  must  be  remarked  in  the  first  place  that 
these  allegations  of  the  Judge  are  not  pre- 
cise in  their  character,  because  the  statements, 
the  arguments,  the  answers  to  questions  to 
which  the  Judge  refers,  and  of  which  he 
makes  complaint,  are  not  specincally  stated ; 
nor  is  the  leiier  accompanied  by  any  docu- 
ments or  any  materials  from  which  the  Court 
could  ascertain  for  itself  how  far  those  com- 
plaints were  well-founded. 

But  the  Additional  Judge's  statement  is 
answered  by  an  affidavit  put  in  by  the 
vakeel  himself,  and  also  by  another  affidavit 
made  by  a  pleader  named  Ju  ioo  Nauth 
Chaiterjee,  who,  in  the  case  referred  to,  ap- 
peared for  the  appellant — Kishoree  Lall  Sir- 
car being  for  the  respondent. 

I  feel  bound  to  say  th  it,  if  the  allegations 
contained  in  those  two  affidavits  are  in  any 
degree  true,  not  only  has  grievous  injustice 
been  done  to  the  pleader  before  us,  Baboo 
Kishoree  Lall  Sircar,  but  in  all  probability 
the  interests  of  a  great  number  of  persons, 
appellants  and  respondents  in  appeal  cases 
before  Mr.  P..  as  Additional  Judge  of  Nuddea, 
have  been  most  seriously  prejuviiced.  These,, 
however,  are  in  one  sense  ex- parte  statements, 
and  I  should  be  sorry  to  express  any  final 
opinion  in  the  matter.  Bui  (»ne  thing  I  do 
feel  bound  to  say  The  Ad  iitional  Judge  in 
his  letter  not  merely  charges  ihe  particular 
vakeel  before  us  with  the  sort  of  misconduct 
ascribed,  but  he  appears  to  involve  in  that 
charge  the  whole  body  of  ihe  pleaders, 
or  at  least  a  great  number  of  them,  prac- 
tising in  the  Nuddea  Court.  It  is  just 
nine  years  ago  since  I  assumed  charge  of 
the  office  of  ludge  of  Nuddea.  I  held  that 
office  for  about  eight  months ;  and  I  think 
it  rii<ht  to  say  thit,  during  my  experience 
of  the  business  of  that  Court,  the  conduct 
of  ihe  local  b  ir  was,  in  general,  extremely 
creditable,  and  marked  both  by  good  con- 
duct on  the  part  of  the  pleadeis  and  by 
general  capacity  and  intelligence. 

The  first  order  which  we  have  to  make 
in  this  case  is  one  which,  we  think,  we  must 
make  without  hesitation,  and  without  hear- 
ing further  argument  on  the  subject,  and 
:hat  is  that  the  order  of  the  Judge  suspend- 
ing from  practising  in  his  Court  a  pleader 
of  this  Court  is  one  made  without  warrant 
of  law,  and  must  be  absolutely  set  aside. 

Section  44,  Act  XX.  of  i8^s,  expressly 
provides  that  none  of  the  foregoing  provi- 
sions of  the  Act,  except  Section  39,  shall 
apply  to  advocates,  vakeels,  and  attorneys-at- 
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law,  admitted  and  enrolled  by  any  High 
Court  under  ihe  Letters  Patent  by  which 
such  Court  is  constituted,  nor  to  mookhtears 
practising  in  such  Courts. 

Of  course,  it  is  evident  that  ever>'  Court 
must  possess  the  power  of  repressing  con- 
duct committed  in  its  presence  or  towards 
it,  which,  by  a  contempt  of  the  authority 
of  the  Court  or  by  interruption  of  public 
business,  calls  for  instant  and  summary  ac- 
tion; and  if  any  practitioner  in  such  Courts, 
whether  a  vakeel  of  the  High  Court  or 
any  one  else,  committed  an  ofFence  which 
comes  under  the  denomination  of  contempt, 
or  otherwise  requires  to  be  summarily  dealt 
with,  he  must,  of  course,  be  so  dealt  with ; 
and  no  vakeel  of  this  Court,  no  more  than 
the  vakeels  of  any  other  Court,  will  enjoy 
any  privilege  which  will  exempt  him  from 
the  just  consequences  of  such  misconduct. 
But  if  the  conduct  imputed  be  not  conduct 
of  that  description,  but  merely  affecting  his 
professional  reputation  and  character,  the 
course  which  ought  to  be  taken  in  the  case 
of  vakeels  of  this  Court  practising  in  any 
Court  subordinate  to  the  High  Court  is  to 
make  a  representation  of  such  conduct  to 
the  High  Court,  which,  if  it  thinks  fit,  will 
call  upon  the  vakeel  to  answer  the  allega- 
tions made,  and  will  thereupon  make  such 
order  as  the  case  may  require. 

But,  unfortunately,  our  notice  of  this 
case  cannot,  I  think,  end  here.  The  alle- 
gations in  the  pleaders'  aifidavits  (for  I 
must  refer  to  both  of  them)  disclose,  not 
only  in  this  case,  but  in  the  course  of  dealing 
with  appeals  generally  on  the  part  of  the 
Additional  Judge,  a  mode  and  habit  of 
proceeding,  which,  if  it  be  borne  out.  is  not 
only  objectionable,  but  I  should  say  intoler- 
able. If  these  statements  be  true,  and  if 
pleaders  are  to  be  restrained  and  checked 
in  stating  their  clients'  cases,  and  confined 
to  answering  merely  such  questions  as  the 
Court,  in  its  often  imperfect  comprehen- 
sion of  the  matter  before  it,  may  think  fit 
to  put,  not  only  would  it  be  impossible  to 
discharge  the  pleader's  duty  with  comfort  to 
themselves,  but  the  cause  of  justice  would 
almost  certainly  be  seriously  prejudiced. 

It  is  within  my  knowledge  that  the  state- 
ments  made  before  us  on  two  affidavits 
under  the  sanction  of  solemn  affirmation 
have  also  been  made  in  the  shape  of  a 
general  representation  by  the  pleaders  of 
the  Nuddea  Courts;  and  I  am  bound  to  say, 
with    great    regret,    that    those    statements 


appear  to  me  to  receive  confirmation  from 
the  tenor  of  the  Judge's  own  letter.  I 
think,  therefore,  it  is  necessary,  and  I  shall 
recommend  to  the  Judges  of  the  Court, 
that  the  Additional  )udge  of  Nuddea  be 
called  upon  to  answer  the  matters  contained 
in  this  afHdavit,  both  in  regard  to  the  parti- 
cular case  befcre  us  and  also  in  regard  to 
his  conduct  in  hearing  appeals  generally ;  and 
after  receiving  the  Judge's  answer,  and  after 
making  such  further  enquiries  as  may 
appear  necessary,  such  order  will  be  passed 
by  the  Court,  or  such  communication  will  be 
made  to  Government,  as  the  Court  may  think 
necessary. 


The  loth  August  1870. 

Present : 

The  Hon'ble  J.  B.    Phear  and  Dwarkanath 

Mitter,  Judges. 


Confiscation  by  Independent  Chief— 

by  English  Courts — Evidence. 

Reference  io  ihe  High  Court  by  ihe  Record- 
er of   Moulmein,    daied  ih^    joih    June 

Shoay  Att,  Plainiiff, 

versus 

Shoay  Doang,  Defendani. 

Where  the  Chief  of  an  Independent  State,  exercising 
the  sovereig'n  power  of  that  state  within  its  territories, 
confiscates  property  within  those  territories,  the  coofis- 
cation  must  be  respected  by  English  Courts  of  Justice. 
The  fact  of  such  confiscation,  if  disputed,  must  be 
ascertained  by  the  Court  in  the  same  manner  as  are  all 
other  facts  which  are  in  issue  between  the  parties* 

Reference, — The  question  I  am  desirous  of 
submiiting  for  their  Lordships'  opinion  in 
this  case  is  one  which  has  of  late  been 
frequently  before  this  Court  in  foreign- 
grown  timber  cases,  and  one  to  which, 
owing  to  the  conditions  under  which  the;J 
timber  trade  of  Moulmein  is  at  present 
carried  on,  I  have  felt  it  at  times  extremely 
difficult  to  give  a  satisfactory  answer. 

The  suit  is  for  the  recovery  of  four  logs  of 
teak  timber  bearing  the  marks  Atlaj, 
Shawa,  Tiihuit,  and  Tithong,  the  plaintlfiP's 
registered  marlcs;  and  Dawayzoo,  Kopaga, 
and  Winkyan,  the  defendant's  registered 
marks. 

The  facts  of  the  case,  as  set  out  by  the 
plaintiff,  are  that,  somewhere  between  Juoe 
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1868  and  June  1869,  he  purchased  360  logs 
of  teak  in  Karennee  (country  of  the  Red 
Karens)  and  marked  them  with  his  above- 
mentioned  marks ;  that  he  worked  (/.  e,, 
dragged  or  pushed)  the  timber  to  a  place 
called  liamonagyee  at  the  mouth  of  the 
Htoo  Choung,  to  await  the  rise  of  the 
waters  to  float  the  timber  to  Kadoe ;  that 
the  defendant  illegally  marked  four  logs  of 
the  said  timber  with  his  (defendant's)  marks, 
and  having  entered  it  at  Kadoe  (the  Revenue 
Sution  of  Moulmein)  refused  to  give  it  up. 

The  defendant  has  set  out  his  case  in  a 
written  statement,  which,  however  objec- 
tionable on  the  ground  of  argumentativeness, 
contains  a  fair  summary  of  the  contention 
ordinarily  raised  by  parties  who  occupy 
bis  position  in  contested  cases.  The  written 
statement  is  as  follows  : — 

<'  On  the  ist  June  1869,  His  Royal 
Highness  Prince  Koontee,  the  recognized 
Ruler  of  the  Western  Karennee,  made  and 
published  in  the  Moulmein  Advertiser  a 
notification  of  which  the  following  is  a  tran- 
slation : — 

"  •  Notification. 

m 

'*  *  Prince  Koontee,  the  Royal  son  and  heir 
of  the  late  Chief  of  the  Western  Karennee, 
Pappada  Dowahrajah  Kyetphogyee,  pro- 
claims for  general  information  that,  within 
three  months  from  the  date  of  this  notifica- 
tion, all  persons  who  have  purchased  timber 
at  Shoochoung  within  Kyetphogyee's  juris- 
diction, viz,y  those  that  have  already  paid 
doty  on  timber  or  not,  as  well  as  those  who 
have  paid  full  value  on  timber,  or  those  that 
have  yet  to  pay  the  balance  money,  are 
hereby  required  to  come  up  iri  person  or  by 
their  agent  to  remove  and  take  away  their 
timber  bearing  their  own  marks  from  the 
said  Choung.  Should  they  fail  to  come  up 
or  give  any  satisfactory  explanation,  with 
reference  to  this  notification,  within  the  time 
specified,  their  timber  will  be  confiscated 
and  sold  by  the  said  Prince  of  Western 
Rarenne^. 


(C 


'  (Mark  of  Prince  Koontee.) ' 


''  On  the  strength  of  the  above  notification, 
the  defendant  proceeded  to  Western  Karen- 
nee, and  after  the  expiry  of  the  period  of 
three  months  allowed  in  the  proclamation, 
9/5.,  on  the  loth  October  1869,  entered  into 
a  contract  with  Prince  Koontee  aforesaid 
S»€  the  purchase  of  3,000  logs  of  teak  timber 
HI  the  following  terms : — 


"  *  On  the  5th  day  of  increase  of  Thading- 
zoot  in  the  year  1231  (corresponding  with 
the  English  10th  October  1869),  Pappadah 
Daywah  Rajah  Tsawbwah  Koontee  who  has 
authority  over  the  territory  of  Western 
Karennee  (stating)  that  within  his  own  juris- 
diction of  Shaog>'oung  all  timbers  remain- 
ing and  left  floated  and  got  on  rocks,  burnt 
by  fire  and  marks  defaced,  and  timbers 
bearing  all  kinds  of  marks  that  had  been  there 
for  more  than  three  years  and  nearly  four 
years,  the  revenue  and  duty  for  which  have 
not  been  paid  or  tendered ;  and  also  as  they  are 
obstructing  and  shutting  up  the  creek.  The 
said  circumstances,  as  well  as  to  clear  away 
all  timber  that  are  in  Shaogyoung,  have  been 
promulgated  in  the  Deputy  Commissioner's 
Court  of  the  town  of  Moulmein,  and  pub- 
lished also  in  the  newspaper.  According 
to  the  date  so  written  and  fixed  in  the  said 
promulgation  and  the  newspaper,  the  pur- 
chaser of  timber,  and  the  owner  of  timber 
who  purchased  and  kept  the  timbers,  have 
not  come  to  *  oung  '  (push  by  elephant),  put 
down,  take  out,  and  receive  them  ;  and  as  the 
day  and  date  had  exceeded  and  passed,  there- 
fore all  timbers  that  came  out  of  the  Shaog- 
young above  Lamahgyee  ought  to  be  sold 
after  supermarking  of  the  said  timbers  with 
his  right  of  jurisdiction  marks  (Kyetphogyee- 
Koontee),  the  name  of  confiscation-mark. 
With  regard  to  the  said  timbers  that  ought 
to  be  sold  to  be  of  3  cubits  and  2  mike  in 
girth  and  20  cubits  in  length  as  the  lowest 
limits ;  and  fixing  the  price  at  the  market- 
rate  of  13  rupees  per  log,  and  on  account 
of  the  price  of  the  said  timbers.  If  the 
earnest  rupees  ten  thousand  could  now 
be  paid  by  Kyoungtagah  Oo  Shoay  Doung. 
resident  of  Tavoyzoo  district  of  the  town  of 
Moulmein,  the  said  timbers  will  be  one  and 
all  sold  to  Kyoungtagah  Oo  Shoay  Doung, 
and  with  regard  to  the  balance  moneys  for 
the  price  of  timber,  they  are  to  be  paid  in 
full  when  the  month  of  Pyatho  arrives  in  the 
year  1231  Afterwards,  at  the  expiration 
of  the  date  so  fixed  and  stipulated,  if  the 
balance  moneys  for  the  price  of  timber  be 
not  paid  in  full  and  remain  so,  then  with 
regard  to  the  balance  moneys,  fixing  the 
double  amount  as  damages,  must  be  paid  and 
forfeited  by  Kyoungtagah  Oo  Shoay  Doung ; 
and  according  to  the  Iswabwah  Koontee's 
statement,  Kyoungtagah  Oo  Shoay  Doung, 
resident  of  Tavoyzoo  district  of  the  town 
of  Moulmein,  according  to  the  statements 
and  words  so  contained  and  written  above ; 
and  the  said  timbers  to  be  3  cubits  and  2 
mikes  in  girth  and  20  cubits  in  length  as 
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the  lowest  limits,  and  at  the  market- rate  of 
13  rupees,  ihe  price  per  log;  and  on  account 
of  the  price  of  all  timbers  that  come  out  of 
the  Shaogyoung  above  Lamagzee  by  paying 
the  earnest  (Rupees  10,000),  and  after  striking 
and  impressing  with  his  marks  (Tavoyzoo) 
(Pagah)  and  Winkyan  has  absolutely  pur- 
chased them.  With  regard  to  the  said 
timbers  commencing  from  toe  day  of  agree- 
ment, when  the  month  of  Tazonngmoung 
arrives,  so  that  not  a  single  log  may  remain, 
they  will  be  *  ounged,'  put  down,  and  put  out 
into  the  Toochoung  creek — afterwards  at  the 
expiration  of  the  date  fixed  and  stipulated. 
If  the  whole  of  the  said  limbers  be  not 
*  ounged,'  not  put  down,  and  not  put  out, 
then  on  account  of  all  remaining  timbers 
fixing  double  the  amount  as  damages  must 
be  paid  and  forfeited  by  Iswabwah  Koontee. 
According  to  the  statements  of  the  two 
parties,  they  equally  agreed  and  in  the 
presence  of  witnesses  affixed  their  signa- 
ture. 


(Sd.) 


Isawhwah  Koontee's  signature. 

Ko  Shoay  Doung. 

Moung  Go. 

Moung  Oung,  witness. 

Ko  Shoay  Nee,  ditto. 

Nga  Boe,  ditto. 

Moung  Shoay  Nay,  ditto. 


"  *  As  written  above,  Kyoungtagah  Oo  Shoay 
Doung  and  Isawbwah  Koontee,  the  two 
parties,  agreed  and  affixed  their  signatures. 
Accordingly,  the  eldest  son  of  Kyeiphogyee 
Koonshah,  Lahsah,  and  grandson  Khoonpho 
have  agreed  and  also  affixe.1  their  signa- 
tures. 

(Sd.)         Moung  Oung,  witness. 
Ko  Shoay  Nee,  ditto. 
Nga  Boe,  ditto. 
Moung  Shoay  Nay,  ditto.' 

"  The  defendant  paid  Rupees  20,000  of  the 
Rs.  39,000  due  under  the  contract. 

"  That  in  pursuance  of  the  said  contract, 
the  defendant  marked  about  1,050  of  the 
3,000  logs  so  purchased  with  the  marks 
(Tavoyzoo),  (Kopoga),  (Winkyan). 

"  That  the  4  logs  now  sued  for  form  part 
of  the  1,050  logs  sold  and  delivered  to  the 
defendant. 

"  That  on  the  execution  of  the  contract. 
Prince  Koontee,  in  whose  territory  the  timber 
was  lying,  and  who  had  custody  and  control 
of  the  said  umber  by  his  officers  and  ser- 


vants made  delivery  of  the  timber  to  the 
defendant,  and  further  with  his  elephants 
dragged  and  worked  the  said  timber,  so  as 
eventuallr  to  float  out  of  the  smaller  creeks 
inro  the  Salween  and  thence  to  Kadoe. 

"  That,  during  the  period  these  operations 
were  being  carried  on  in  Western  Karennee, 
no  opposition  was  made  by  the  plaintiff  or 
any  person  or  persons  on  his  behalf,  neither 
was  there  then  any  litigation  in  Karennee 
aforesaid  in  respect  of  the  said  logs. 

**  That,  in  respect  of  the  notification  of  the 
1st  June  1869,  no  opposition  or  protest  was 
made  in  Karennee  or  elsewhere. 

"  That  it  is  competent  to  Prince  Koontee 
as  an  independent  sovereign  to  regulate  and 
administer  the  affairs  of  his  own  State,  even 
should  his  administration  and  government 
be  not  in  harmony  with  the  policy  of  Western 
nations. 

"  That  in  the  present  matter  Prince  Koon- 
tee has  but  followed  the  example  of  the  Bri- 
tish Government  in  its  Forest  Administratioa 
in  Burmah,  where  confiscation  and  sale  for 
the  benefit  of  Government  attaches  in  cases 
where  marks  on  logs  are  defaced  (even  by 
third  parties),  when  drift  timber  is  seized 
and  sold,  when  timber  is  unclaimed,  or  when 
timber  is  allowed  to  be  at  Kadoe  for  a  period 
of  two  years  without  being  as  it  is  termed 
*  cleared'  from  the  Kadoe  Depot,  and  also 
under  a  variety  of  other  contingencies. 

"  That  it  is  as  competent  to  Prince  Koon- 
tee in  the  exercise  of  his  sovereign  and  inde- 
pendent power  to  confiscate  and  sell  limber 
as  it  is  for  the  British  Government. 

**  That,  after  the  confiscation  by  Prince 
Koontee,  the  timber  so  confiscated  should 
not  have  been  the  subject  of  litigation  in 
the  British  Courts.  Aggrieved  parties  might 
and  ought  to  have  sought  the  action  of  the 
British  Government  for  redress  against  the 
wrongful  acts  (real  or  supposed)  of  Prince 
Koontee. 

"  That  this  is  the  view  taken  by  the  British 
Government  is  evidenced  by  the  frequent 
intervention  of  Her  Majesty's  Consul  at 
Bankok  in  all  cases  of  oppression  or  extor- 
tion on  the  part  of  the  Chief  of  Zimmay 
where  British  subjects  are  the  complainants. 

*'That  this  would  also  appear  to  be  the 
procedure    adopted    in  reference  to  Prince 
Koontee,    between   whom   and    the    British 
Government  the  most  friendly  relations  have. 
hitherto  been  sustained* 
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"  That  Prince  Koontee,  from  time  to  lime, 
kept  the  British  Government  informed  of 
his  proceedings,  and  on  the  occasion  of  the 
coofiscation  resulting  from  the  notification 
of  the  ist  June  1869.  communicated  the 
same  to  the  Commissioner  of  the  Tenasserim 
Division  in  the  following  terms  : — 

"  *  The  Prince  Koontee  of  the  Western 
Karennee  informs  the  Commissioner  of  the 
Tenasserim  Division  that  since  the  death  of 
his  father  Kyetphogyee,  he  has  continued  to 
rule  over  the  country  of  Western  Karennee. 
believing,  with  full  confidence,  that  he  will 
be  advised  and  protected  by  the  Commis- 
sioner of  Moulmein. 

'*  *  States  of  his  having  sent  a  friendly 
letter  to  the  Chief  Commissioner  requesting 
his  protection  and  support  to  the  Karennee 
country,  and  that  he  was  glad  of  having 
received  a  favorable  reply  from  the  Chief 
Commissioner.  The  Prince  alsv>  informs 
the  Commissioner  of  Moulmein  that  he  has 
given  to  all  timber^  merchants  permission  to 
carry  on  trade  as  they  wished.  Tliat  the 
Thiigoungs  from  Moulmein  have  purchased 
large  quantity  of  timber  on  payment  of 
small  advances.  The  owners  believing  that 
the  ThitgouDgs  are  honest  in  their  dealings, 
sold  and  made  over  their  timber  to  them, 
and  when  the  time  of  payment  arrives  the 
Thitgoungs  have  failed  to  pay  up  the  balance 
of  money  due  to  them,  they  are  obliged  to 
follow  the  Thiigoungs  to  Moulmein;  but  in- 
stead of  jjeitiui^  payment  they  had  to  go  to 
Court ;  and  not  knowing  how  to  act  and  con- 
duct their  cases,  they  are  obliged  to  return 
to  Karennee.  That  these  Thitgoungs  have 
not  come  up  to  take  their  timber  away,  and 
consequently  the  creeks  have  been  blocked 
up  and  thereby  prevents  other  poor  people 
from  working  and  sending  out  their  timber; 
besides  which  the  duty  or  revenue  of  both 
countries  have  been  stopped.  As  the  creeks  in 
forests  are  required  to  be  cleared  and  opened 
for  passage,  the  Chief  has  issueJ  a  notifica- 
tion for  the  information  of  the  Thitg<iungs; 
and  that  he  has  also  appointed  Mr.  C.  T. 
Warwick  as  his  agent  to  appear  on  his  behalf 
and  conduct  all  timber  cases  in  any  Court  as 
well  as  to  seize  and  salve  all  timber  lying 
along  the  banks  of  the  Salween  river  and  bear- 
ing the  Chief's  mark  (Koontee) ;  a  general 
power  signed  and  sealed  by  the  Chief  has 
also  been  granted  to  Mr.  C.  T.  Warwick 
accordingly.  The  Chief  sends  this  friendly 
letter,  and  trusts  the  Commissioner  of  Moul- 
mein will  protect  and  assist  him  as  well  as 
bis  agent  Mr.  C.  T.  Warwick/ 


"  The  defendant  denies  that  the  timber  sued 
for  belongs  to  the  plamtiif,  or  that  he  pur- 
chased the  same  from  any  person  wh  imsoever 
in  the  Karennee  estates,  or  that  he  obtained 
delivery  of  the  same,  and  puts  the  plaintiff 
to  the  proof  of  each  and  every  averment  in 
his  plaint. 

"  The  defendant  submits  that  the  present 
suit  should  be  dismissed ;  but  in  view  of  the 
•complicaied  questions  which  have  arisen  in 
the  litigation  connected  with  the  last  season's 
Karennee  timber,  prays  that  before  pass- 
ing any  final  order  herein,  the  Court  will 
be  pleased  to  make  a  reference  to  the  High 
Court  under  Section  22,  Act  XXI.  of  1863, 
on  such  points  as  to  the  Court  may  seem 
necessary." 

A  great  difficulty  is,  as  I  have  more  than 
once  brought  to  their  Lordships*  notice,  in- 
troduced into  cases  in  which  the  subject  of  dis- 
pute is  Salween-borne  foreign-grown  tim- 
ber by  the  absence  of  any  effective  or  com- 
prehensive principle  in  marking  the  timber 
in  the  forest  with  a  view  of  identifying  it 
when  it  reaches  Moulmein.  The  practice 
now  obtaining  in  trade  (I  am  speaking  of 
timber  grown  on  the  Salween  and  its  tribu- 
taries beyond  British  territory)  is  this— 
After  a  tree  has  been  cut,  lopped,  and  made 
ready  for  floating  (in  which  condition  it  is 
termed  a  log),  it  is  impressed  with  the 
owner's  device  (which  is  for  this  purpose 
cut  on  a  steel-faced  hammer)  and  left  in  a 
convenient  creek  or  nullah  to  await  the 
rising  of  the  waters,  which  carry  it  down 
the  particular  stream  to  which  it  has  been 
dragged.  It  finally  floats  into  the  Salween, 
where,  after  passing  over  a  number  of  falls 
whicn  prevent  its  being  watched  or  rafted 
during  its  progress,  it  arrives  at  the  Kyoden 
or  Rope  Station  some  80  miles  above  Moul- 
mein. 

Below  the  falls  of  the  Kyoden  (in  British 
territory)  are  a  class  of  men  named  "  salvors  " 
engaged  by  the  owners  of  the  timber.  These 
men  catch  and  form  into  rafts  all  timber 
bearing  the  marks  of  their  employers,  no 
matter  what  other  mark  there  may  be  upon 
the  logs.  On  the  rafts  reaching  the  revenue 
station  at  Kadoe,  the  parties  whose  salvors 
have  brought  down  the  timber  are  treated  as 
the  owners  by  the  revenue  authorities,  who 
issue  to  such  parties  as  owners  iinezas  or 
certifTtates  that  such  and  such  timber  has 
been  entered  by  them  at  the  revenue  station 
as  theirs.  The  timber  is  detained  seven 
days  at  Kadoe  from  the  date  of  its  being 


422 


Civil ' 


THJB   WEEKLY   REPORTER. 


JiuiiHgs.  LVol.  XIV. 


brought  in  to  enable  claimants  to  come 
forward.  In  the  absence  of  any  claim  being 
made  to  the  timber,  the  party  who  has  en- 
tered is  allowed,  at  the  expiration  of  the 
seven  days,  to  take  it  away,  and  dispose 
of  it  as  he  will.  If  the  timber  has  not 
been  honestly  come  by,  the  party  clearing 
it,  as  may  be  supposed,  at  once  "  converts  it," 
that  is  saws  it  up,  and  so  puts  an  end  to 
all  possibility  of  further  identification. 

The  mere  statement  of  this  primitive 
mode  of  identifying  timber  which  comes 
from  distant  localities,  and  which  has  some- 
times been  years  upon  the  way,  suggests  a 
variety  of  difficulties  which  may  arise  in 
deciding  cases  of  disputed  ownership  in 
such  timber.  I  need  hardly  say  that  it 
opens  a  wide  field  for  the  exercise  of  fraud. 
In  the  present  case,  the  difficulty  is  rendered 
greater  from  the  circumstance  that  even 
the  marks  are,  on  the  contention  of  the 
defendant,  to  mean  nothing,  if  the  Chief 
within  whose  territory  the  timber  has  been 
grown,  and  where  the  marker's  rights  have 
arisen,  think  fit  for  any  reason  to  annihilate 
those  rights.  We  have  here  a  Forest  Chief, 
in  whose  territory  the  timber  is  grown, 
claiming  the  right  almost  arbitrarily  (for 
in  some  cases  he  has,  by  his  own  admission, 
received  his  royalties  in  full)  of  confiscating 
and  re-selling  the  timber  he  has  already 
sold. 

In  what  light  is  an  English  Court  to 
regard  such  a  decision  in  cases  in  which 
British  subjects  are  concerned  ?  Is  it  to 
treat  the  Chiefs  proceeding  as  though  it 
were  a  foreign  judgment,  or  is  it  to  recognize 
the  principle  contended  for  by  the  defendant, 
viz.y  that  the  Chief  of  every  savage  tribe 
has,  by  virtue  of  his  absolute  independence 
from  any  control,  the  power  of  creating  and 
destroying  rights  of  property  within  his 
own  jurisdiction  as  he  will?  In  the  former 
case,  the  question  is  complicated  by  the 
difficulty  of  fixing  on  some  standard  of 
right  and  wrong  which  shall  be  applicable 
to  contracts  of  this  particular  kind.  In  the 
latter,  it  is  of  course  impossible  to  apply 
any  principle  at  all.  It  is  a  question  of 
international  law  raised  under  circum- 
stances in  which  we  have  not  the  benefit  of 
international  relations. 

In  this  latter  respect,  I  think  Eastern 
Burmah  stands  alone  among  the  dependencies 
of  the  Crown.  In  every  English  Colony 
elsewhere,  there  is  some  recognition,  however 
vague,  by  the  Government  of  the  persons 


I  actually    in    power    in    the    neighbouring 

states. 

I 

In  Eastern  Burmah  this  exceptional  state 
of  affairs  has  existed  ever  since  our  first 
occupation  of  the  country,  the  British 
Government  never  having  been  brought  into 
diplomatic  contact  with,  and  consequently 
never  having  had  occasion  to  recognize  any 
contiguous  state  except  that  of  the  King 
of  Siam.  From  the  absence  of  such  official 
intercourse  with  the  persons  who  claim 
to  be  sovereign  rulers  of  the  various  forest 
tribes,  the  Court  has  no  means  of  testing 
the  validity  of  the  pretensions  of  any  one 
assuming  the  title  of  an  independent  Forest 
Chief. 

I  have  already  on  several  occasions  taken 
the  opportunity  of  bringing  to  the  notice 
of  the  Government  of  India,  the  great 
difficulties  that  arise  out  of  such  a  state  of 
circumstances  in  the  administration  of  the 
law  in  this  Court,  and  the  expediency  of  an 
official  recognition  in  same  way  or  other 
of  the  various  Border  Chiefs  north  of 
Tenasserim.  The  difficulty  has  been  recog- 
nized, and  the  mode  in  which  it  may  be  most 
effectually  removed  is  still,  I  b^elieve,  under 
the  consideration  of  the  Indian  Government, 
his  late  Excellency  Lord  Lawrence  having 
been  pleased  to  give  instructions  to  the  local 
Government  for  the  preparation  of  a  draft 
Bill  which  should  secure  the  interests  of 
British  subjects  trading  in  the  forests  by  the 
intervention  of  British  Agents  on  the  spot. 

In  the  case  now  before  me,  I  have,  upon 
the  whole,  thought  it  best,  under  the  circum- 
stances of  the  case,  to  consider  the  fairness 
and  reasonableness  of  the  Chiefs  confisca- 
tion-order as  the  criteria  of  its  validity.  7*o 
this  I  think  the  less  exception  can  be  taken 
inasmuch  as  Koontee  is  in  the  present 
case,  and  the  Chiefs  are  generally,  if  not 
always,  directly  interested  in  the  confisca- 
tions, and  because  they  have  it  at  all  times 
in  their  power  to  sue  in  this  Court  for  the 
balance  of  any  purchase-money  due  to  them, 
and  provided  they  can  excite  the  suspicion 
of  the  Court  as  to  the  intentions  of  the 
debtor  to  secure  their  debt  by  an  injunction 
against  its  clearance  of  the  timber  at 
Kadoe. 

Defendant  has  selected  the  most  objec- 
tionable portion  of  the ''  Rules  and  Regu- 
lations*' in  force  at  Kadoe,  and  argued  that 
because  these  rules,  framed  by  the  British 
Government,  operate  unjustly  towards  tra* 
dcrs,  a  Forest  Chief  is  exempt    from  all 
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•necessity  to  base  his  rules  of  conduct  on 
sounder  principle.     I  can   hardly   consider 
such  an  argument  as  intended   to   be   put 
(forward  seriously. 

I    The  Government   has,    as   I   have   said, 
[admitied  that  the  law  as  now  obtaining  in 
I  foreign-grown  limber  cases  is  not  defensible 
jin  point  of  principle,  and  steps  are  actually 
being  taken  to  remedy  the  injustice  com- 
plained of.     In   respect   of   these    particu- 
lar rules,   I    may   observe   the   Tenasserim 
Provinces    of    British    Burmah    have   been 
exceptionally   unfortunate.     The   rules  now 
in  operation   (and   which   by   Act  VII.   of 
1869  are  now  law)  were  originally  drafted 
by  an  officer  in  the  Forest  Department,  un- 
der the  impression  that  Act  Vll.  of   1865 
I  bad    empowered    the   Governor- General  in 
I  Council  to  make  such  rules,  in  respect  of 
I  foreign-grown  as  well  as  Government  forest 
timber.     The  rules  were  forwarded  to  India, 
passed  the  ordeal  of  inspection  by  the  ad- 
visers  of     the    Crown    in     Calcutta,     and 
eventually  they  received  His  Excellency's  ap- 
proval.   From   the   dale   of   their  receiving 
such  approval,  they  were  acted  on  by  the 
Revenue  Authorities  at  Kadoe  as  valid  rules, 
trntil,  on  the    Argument   of  a  case  (124  of 
1868)    in    this    Court,    it    was    discovered 
that  the  sanction   of  the  Governor-General 
was  extra  vires,  and  Act  VII.  of  1869  was 
at  once  passed  as  an  Act  of  Indemnity  for 
what  had  been  done  under  the  rules,  and  as 

Iroviding  for  the  practice  until  other  legis- 
Ltive  arrangements  could  be  made. 

That  the  notification   on  which  the  con- 
iscation  in  the  present  case  is  rested  by  the 
.defendant  is  a  most  unreasonable  one  will,  I  : 
r&ink,  hardly  be  disputed  by  any  one  that  ' 
i  leads  it;  inasmuch  as  simply  on  the  ground  | 
I  Ibai  the  limber  has  not  been  removed,  the 
\  Chief  professes  10  confiscate  and  re-sell  that 
on  which  he  has  received  the  full  royalty. 
(It  is  not   alleged  that  there  is  any  special 
I  difficulty  in  pushing  jhe  logs  along  the  water- 
course so  as  to  clear  the  Toogyoung  creek  ; 
and  1  cannot  see  why,  if  the  simple  neglect 
10  remove  was  the  Chief's  gravamen  against 
the  plaintiff,  he  could  not  have  had  this  re- 
moval effected  at  any  lime.     That  the  Chief, 
tiler  taking  the  purchase-money  of  the  timber, 
ibonld  rescind  the  contract  without   even  a 
ileodetof  the  purchase-money,  is  a  proceeding 
;«hich  ex  aqiio  et  bono  no  Court  could,  1  think, 
fpermii  to  stand. 

-  I»  accordingly,  give  a  decree  for  the  plaint- 
iff for  the  timber   claimed,  or  its  value  as 
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stated  in  the  plaint,  with  costs,  subject  to 
their  Lordships'  opinion  on  the  two  following 
questions : — 

1.  Can  a  Forest  Chief,  who  acknowledges 
no  superior,  confiscate  timber  lawfully  ac- 
quire^! by  a  British  subject  within  his  terri- 
tory, in  such  manner  as  to  vest  the  property 
in  such  timber  in  another  person  ? 

2.  In  what  manner  is  the  fact  of  such 
confiscation  to  be  made  public,  in  order  that  it 
may  be  recognized  as  a  fact  by  this  Court  .^ 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Phear,  y. — The  first  question  proposed  to 
us  by  the  learned  Recorder  seems  to  be  un- 
necessarily general  in  its  terms,  and  the  state- 
ment of  the  case,  which  has  been  sent  up  to 
us  under  Section  22  of  Act  XXL  of  1863, 
does  not  so  precisely  state  the  facts  which 
have  been  found  by  the  learned  Recorder,  as 
to  enable  us  to  confine  the  question  to  its 
proper  limits.  Under  these  circumstances, 
we  think  the  question  can  only  be  answered 
hypothetically. 

If  Prince  Koontee  is  the  Chief  of  an  in- 
dependent   State,    exercising   the    sovereign 
power   of  that    State   within    its    territories, 
then,  we  think,  the  confiscation  of  property 
alleged  to  have  been  made  by  him  within 
those  territories  as  such  Chief  must  be  re- 
spected  by  English  Courts  of  Justice.     In 
the  case  of  Wright  7*ersus  Nutt  (i    Henry 
Blackstone,  149)  the  Lord  Chancellor  said: 
*'  It  may  be  a  question  for  private  speculation 
**  whether  such  a  law  made  in  Georgia  was 
"  a   wise  or   an    improvident  one — whether 
'*  a  barbarous   or   civilized   institution;  but 
"  here  we  must  take  it  as  the  law  of  an  in- 
"  dependent  country,  and  the  laws  of  every 
**  country    must    be    equally    regarded    in 
*•  Courts  of  Justice  here,  whether  in  private 
*'  speculation  they  are  wise  or  foolish."     And 
the  law  of  which  the  Lord  Chancellor  was 
speaking,  was  an  enactment  passed  by  the 
Legislature   of  the  province  of   Georgia  in 
1782,  whereby  all  the  estates  real  and  per- 
sonal of  Sir  James  Wright  and  others,  with 
all  debts,  dues,  and  demands  whatsoever  due 
to  them,  were  confiscated  to  the   use  and 
benefit  of  the  stale  of  Georgia. 

For  answer  to  the  second  question,  we 
think  the  learned  Recorder  must  be  referred 
to  the  ordinary  rules  of  evidence.  The  fact  of 
confiscation,  if  dis{)uted,  must  be  ascertained 
by  the  Court  in  ihe  same  manner  as  are  all 
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Olhet  facts  which  are  in  issue  between  the 
paxtlea. 


The  loth  August  1870. 
Present  : 

The  Hon'ble  L.  S,  Jackson  and  Dwarkanatb 

Mitier,  Judges. 

LrQAtui — English  Common  Law  doctrioe—Cause 
of  action— Limitation. 

Case  No.  115  of  1870. 

Special  Appeal  from    a   decision   passed  by 
^    y^<ig^    of  Nuddea,    dated    the    8th 
December    i86g^    reversing  a   decision   ef 
the  Subordinate  Judge   of  that  District, 
dAkd  the  2gth  January  i86g, 

Tarinee  Pershad  Ghose  (one  of  the  Defend- 

anis),  Appellant, 

versus 

Praa  Kishen  Banerjee  (Plaintiff),  and  an- 
other (Defendant),  Respondents. 

Bahoos  Hem  Chunder  Banerjee  and 
Tarucknath  Dutt  for  Appellant. 

B4iboos  Rash  'Beharee  Ghose,  Grish  Chun- 
der Mookerjee  and  Bipro  Doss  MooJierjee 
for  Respondents. 

The  doctrine  of  the  Common  Law  Courts  in  England 
under  which  the  cause  of  action  ir>  respect  to  money 
lent,  with  or  without  interest,  accrues  the  moment  the 
toMtty  \9  lent,  does  not  apply  to  sufts  in  the  Mofcnsil 
CcMirts  vet  this  countr)'. 

When  money  is  lent  re-payable  on  demand,  with  in- 
terest payable  at  a  certain  rate,  so  long  as  the  borrower 
observes  his  part  of  the  contract  by  paying  interest, 
and  so  long  as  he  is  not  apprised  of  the  lender's  desire 
to  haivc  back  his  principal  sum,  there  is  no  cause  of 
action,  and  limitation  does  not  begin  to  run. 

Jackson,  ^.— This  case  has  been  argued 
with  much  ability  for  the  appellant  by 
Baboo  Hem  Chunder  Banerjee,  and  I  have 
had  the  advantage  on  a  previous  occasion  of 
hearing  the  same  argument  that  he  has  ad- 
dressed to  us;  but  neither  on  the  previous 
occasion  nor  now  have  ihey  so  commended 
themselves  to  my  judgment,  as  to  incline  me 
to  disturb  the  judgment  of  the  Lower 
Appellate  Court. 

Four  grounds  of  objection  have  been 
raised  to  the  decision  ot'  that  Court.  The 
firsi  is  on  the  point  of  limitation.  The  suit 
as  framed  was  a  suit  for  money  borrowed 
upon  a  hath-chitta.  It  is  alleged  thai  the 
defendants^  being  then  associated  in  trsidiog 


business,  had  borrowed  by  one  of  them,  the 
defendant  Ram  Ruttun,  a  s«ia  of  money  Cor 
the  use  of  that  business,  wbick  was  to  be 
re-paid  upon  demand ;  and  it  was  farther 
agreed  that  the  defendants  were  to  pay 
interest  at  the  rate  of  24  per  cent  per 
annum. 

It  is  contended  that  the  claim  was  barred 
by  limitation,  inasmuch  as  the  suit  beisgf 
commenced  after  the  lapse  of  three  years 
from  the  date  of  the  loan,  hmitaiion  aroaft 
under  the  9ih  Clause  of  Section  i,  Ad  XIV. 
of  1859 ;  i^  ocher  words,  we  are  asl^ed  to 
sanction,  in  regard  to  transactions  and  suits 
for  money  lent  in  this  country,  the  docttine 
of  the  Common  Law  Courtt  in  Englatidy 
under  which  the  cause  of  action  in  respect  of 
money  lent  with  or  without  interest  aecraes 
ibe  moment  the  money  is  lent,  and  limikatioo 
begins  to  run  from  that  lime. 

I  need  not  give  any  other  answer  to  this 
contention  than  that  which  is  to  be  found  ki 
a  passage  from  Mr.  Austin's  work  on 
"Jurisprudence,"  to  which  the  pleader  of 
the  respondent  called  the  attention  of  the 
Court  on  the  occasion  when  this  case  was 
first  argued,  and  which  is  10  be  found  aX 
page  485  of  the  first  Volume,  3rd  edition,  of 
Mr.  Austin's  Lectures.  The  passage  runs 
thus : — 


if 
it 
(( 
ii 
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"  In  cases  of  obligation  arising  directif 
from  contract,  ft  frequently  happens  that 
the  performance  of  the  obligation  is  <lae 
from  the  very  instant  at  which  the  obltga- 
tion  arises.  Or  (speaking  more  acctirately) 
the  lime  for  performance  is  not  deter* 
mined  by  the  contract,  and  perfornianoe 
is  due  so  soon  as  the  obligee  shall  desire 
it. 

"  For  example : 

"  If  a  moveable  be  deposited  with  me  k^ 
"  order  that  I  may  keep  it  in  safely,  I  an^ 
"  t>ound,  from  the  moment  of  ihe  deposdl^ 
"  to  restore  it  to  the  bailor. 

"If  I  buy  goods  and  no  time  be  fixed 
"  for  the  payment  of  the  price,  I  am  bound 
"from  ihe  moment  of  the  delivery  to  p^ 
"  the  price  to  the  seller. 

"Now,  in  these  and  in  similar  cases,  it 
^*  is  Impossible  that  the  obligation  should  be 
''broken  through  intention  or  inadveneDce^ 
"  until  the  obligee  desire  performance,  and 
"  until  the  obligor  be  informed  of  the  desite, 
"  For,  strictly  speaking,  he  is  bound  to 
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"kxm  the  ^Wen  acl,  so  «oon  as  the  obligee 
''«hftU  wish  tfa«  performance,  and  so  soon 
^as  he  bimaelf  shall  be  du}^'  apprised  of 
''the  wish.  S^it  according  to  the  rule 
''which  obtains  in  the  Courts  of  Commoa 
''Law,  the  creditor  may  sue  the  debtor  as 
"for  a  breach  of  the  obligation  without  a 
"  previous  demand ;  the  debtor  being  liable 
'*)n  the  action  for  damages  and  costs  just 
"as  he  would  be  liable  if  performance 
"had  been  required,  and  the  obligation 
''had  then  been  broken  through  his  own 
"  intention  or  negrigence." 

"  Now,  as  every  right  of  action  is  founded 
<Mi  an  injury,  here  is  a  caae  of  injitry 
without  inieiitioD  or  inadvertence.  For, 
without  a  previous  demand,  or  without 
MMAe  notice  or  intimation  that  the  credUor 
dtiires  ^rformance,  the  debtor  cannot 
know  that  be  is  breaking  hia  obligation 
by  not  performing  the  act  to  which  he  is 
obliged. 

"  This  monstrous  rule  of  the  Common  Law 
*  Courts  is  justified  by  a  reason  which  is  not 
"less  monstrous.  For  it  is  said  that  a  previ- 
"ous  demand  were  superfluous  and  needless, 
"masmuch  as^the  action  is  itself  a  demand. 
"The  reason 'forgets  that  a  right  of  action 
"is  ieunded  on  an  injury;  that  unlawful 
"  intention  or  inadvertence  is  of  the  essence 
"of  injury;  and  that,  in  all  the  cases  which 
"I  am  now  considering,  there  is  no  room  for 
"Mlawful  intention  or  inadvertence  until 
'^tbe  creditor  desire  performance,  and  until 
"the  debtor  be  apprised  of  the  desire." 

h  is  admitted  that  there  is  no  authority 
Ibt  applying  the  doctrine  in  questiiM)  to  auits 
h  the  Mofoml  Courts  in  this  country ;  and 
I  sbouki  certainly  not  be  the  first  to  intro- 
duce it 

it  seems  to  me  that,  in  a  case  of  this  de- 
KnptioD,  when  ^  lends  money  to  j9,  re-pay- 
tUe  on  demand  with  interest  payable  at  a 
certain  rate,  and  B,  in  pursuance  of  that 
igreemem,  pays  interest  to  A,  A  making 
^  demand  for  re-payraent,  no  cause  of  action 
^Bcnies  to  ^,  so  thiu  he  becomes  entitled  to 
wfaig  a  suit.  So  long  as  the  borrower 
observes  his  part  of  the  contract  by  paying 
huerest,  and  so  long  as  he  is  not  apprised  of 
'fte  lender's  desire  to  have  back  his  principal 
Itoai,  I  think  there  is  no  cause  of  action; 
Am  principal  money  has  not  become  due,  and 
Ae  statute  does  not  begin  to  run.  I  think, 
Acpftfoie,  that  the  suit  was  not  barred  by 


It  is  next  contended  that,  as  this  suit  was 
based  on  a  hath'chiitai  and  in  the  judgment 
of  the  Lower  Appellate  Court  that  instru- 
ment was  not  found  to  be  completely  proved, 
the  suit  ought  to  have  been  dismissed ;  and 
we  are  referred  to  several  cases  in  the  ist 
Volume  of  Hay's  Reports.  Il  seems  to  me 
that  ttiose  cases  are  distinguishable  from  the 
present.  In  this  case,  the  hathchiiia  was 
merely  part  of  the  evidence  by  which  the 
plaintiff's  case  was  to  be  proved  ;  and  that,  on 
failure  to  prove  that  paYticular  document,  he 
was  not  debarred  from  proving  his  claim  by 
other  evidence. 

Then  it  M'as  alleged  that  there  was  no 
other  evidence  on  which  the  amount  of 
the  loan  and  the  conditions  of  the  loan 
could  be  found.  But  it  seems  to  me  that 
there  was  evidence.  On  that  point,  the 
judgment  of  tiie  Lower  Appellate  Court  is 
satisfactory. 

It  is  stated  also  that  the  plaintiff's  cast 
failed  as  to  proof  of  authorization  from  the 
defendant  Tarinee  to  Ram  Ruttun  to  borrow 
the  money,  or  that  the  loan  was  incurred 
for  the  purposes  of  the  joint  business.  Ijt 
seems  to  me  that  upon  that  point  there  is 
sufficient  evidence ;  and  if  it  had  not  been 
for  the  judgment  of  the  Court  below,  I  ^ould 
say  that  the  hath-chitia  had  been  proved. 

I  think  plaintiff's  case  was  clearly  idade 
out  taking  the  whole  of  it  together,  and 
that  we  are  not  called  upon  to  reverse  the 
judgment. 

I  am  reminded  by  my  learned  collea^e 
that  a  strong  point  in  plaintiff's  favor,  and 
one  remarked  upon  by  the  Judge,  is  the 
persistent  refusal  by  the  defendants  to  pto- 
duce  their  accounts. 

The  special  appeal  must  be  dismissed 
with  costs. 

'      Miiter^  J, — 1  concur. 
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The  nth  August  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Suit  by  lessee — Title— Onus  proband!. 

Case  No.  272  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tipperahy  dated 
the  1 6th  August  i86g. 

Dewan  Shumdan  Ali  and  another  (two  of 
the  Defendants),  Appellants^ 

versus 

Mothooranath  Dutt  (Plaintiff),  Respondent. 

Baboo  Rajendronath  Rose  for  Appellants. 

Bahoos  Sreenath  Bass  and  Nuleet  Chunder 
Sein  for  Respondent. 

In  a  suit  by  the  lessee  of  the  purchaser  of  the  rights 
and  interests  of  the  first  defendant  to  obtain  posses- 
sion of  some  portions  of  land  alleo:ed  to  fall  within 
the  share  of  the  zemindary  so  purchased,  defendants 
contended  that  the  plots  which  were  the  subject  of 
suit,  althoucfh  falling  within  the  ambit  of  the  zemin- 
dary, did  not,  in  fact,  form  a  portion  of  it,  but  were 
lakheraj  lands  belon^ifine  to  themselves  by  a  title  in- 
dependent of  the  title  to  the  zemindary.  The  evidence 
showed  the  principal  defendant  to  have  been  in  receipt 
of  the  rents  and  profits  of  the  land  in  suit,  as  well  as  of 
his  share  of  the  zemindary. 

Held  that  the  onus  lay  upon  the  defendants  to  show 
the  alleged  independent  title :  failing  to  do  so,  the 
primd'facie  title  made  out  by  the  plaintiff  ought  to 
prevail. 

Phear^  J. — The  plaintiff  in  this  case  is 
the  lessee  of  the  representatives  of  one 
Moonshee  Mahomed  Nusseerooddeen,*  who 
in  Aughran  1263  purchased  the  rights  and 
interests  of  Sumdool  Mcah.  the  first  defend- 
ant, in  a  certain  share  of  the  zemindary  of 
Pergunnah  Serail;  and  the  plaintiff,  as  such 
lessee,  seeks  to  obtain  possession,  as  against 
the  defendants,  of  some  portions  of  land, 
which,  he  alleges,  fall  within  the  share  of 
the  zemindary  so  purchased  by  his  lessor's 
predecessor. 

The  defendants  admit  the  purchase  of  the 
zemindary  by  Moonshee  Mahomed  Nusseer- 
ooddeen ;  they  also  admit  that  the  plaintiff's 
lessors  are  the  representatives  of  Moonshee 
Mahomed  Nusseerooddeen.  But  they  say 
that  the  plots  of  land  which  are  the  subject 
of  suit,  although  they  fall  within  the  ambit 
of  the  zemindary  which  was  sold  in  1263, 
do  not,  in  fact,  form  a  portion  of  it.     And 


they  further  say  they  are,  on  the  coDtrary, 
lakheraj  lands  belonging  part  to  Sumdool 
Meah  and  part  to  other  defendants,  by  a 
title  entirely  independent  of  the  title  to  the 
zemindary. 

The  case  appears  to  us  to  have  been 
placed  before  the  Lower  Court  very  imper- 
fectly by  both  sides.  The  evidence  which 
we  find  on  the  record  of  the  particular  case 
before  us  is  really  so  meagre  and  so  unsa- 
tisfactory on  the  one  side  and  the  other, 
that  it  is  exceedingly  difficult  to  say  whether 
either  party  has  made  out  any  rights  by  its 
aid. 

It  is,  however,  conceded  by  the  pleaders 
both  of  the  appellants  and  the  respondent 
in  this  Court  that  the  case  was,  with  consent 
of  parties,  tried  by  the  Judge,  not  only  on 
the  evidence  which  we  may  call  the  evidence 
proper  to  this  case,  but  also  upon  the  evidence 
which  was  given  in  another  suit  between 
Rowshun  Bibee  and  others  against  the  same 
defendants  as  those  of  the  present  case — a 
suit  which  was  pending  before  the  Judge  on 
regular  appeal  at  the  time  when  this  suit 
was  being  heard  by  him  as  a  Court  of  first 
instance. 

Upon  reference  to  the  record  of  this  se- 
cond case,  there  appears  to  be  evidence 
wiiich  does^  so  far  as  it  goes,  show  that  the 
principal  defendant,  Sumdool  Meah,  had 
been  in  the  enjoyment  of  the  land  which  is 
now  in  suit,  as  well  as  of  the  rents  and  pro- 
fits of  the  land  which  was  admitted  to  belong 
to  his  share  of  the  zemindary. 

This  being  so,  we  think  that,  having  re- 
gard to  the  fact  that  these  portions  of  land 
lie  within  the  ambit  of  the  zemindary,  the 
burden  of  proof  is  shifted  from  the  plaintiff 
to  the  defendants;  for  this  evidence  niakes 
out  that  the  same  person  who  is  zemindar 
is  also  proprietor  of  them  to  the  extent  cer- 
tainly of  receiving  the  rents  and  profits.  As 
they  lie  within  the  zeminhary,  if  he  is  pro- 
prietor of  them  by  a  title  different  from 
that  by  which  he  held  the  zemindary,  we 
think  that,  at  this  part  of  the  case,  it  lies 
upon  him  to  show  that  title.  Well,  this 
burden  is  endeavoured  to  be  discharged  in 
more  than  one  way. 

For  convenience*  sake,  the  Judge  has  di- 
vided the  lands,  which  are  the  subject  of 
suit,  into  five  different  groups,  designated  by 
the  letters  A,  B,  C,  D,  and  E. 

With  regard  to  the  lands  of  Group  A, 
the  defence  is  that  they  were  acquired  by 
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a  lady,  Meher  Jahn,  the  mother  of  Sumdool 
Meah,  the  principal  defendant,  by  certain 
purchases,  the  deeds  of  which  in  two  out 
of  three  instances  are  produced.  The  Judge 
is  of  opinion  that  these  deeds  are  not 
genuine. 

We  have  looked  at  them,  and  it  certainly 
appears  to  us  that  these  documenls  are  very 
suspicious  indeed  in  the  features  which  ihcy 
present  ;  and  when  we  enquire  what  is  the 
evidence  by  which  the  defendants  consider 
that  they  have  proved  them  to  be  genuine, 
we  find  that  there  is  none.  The  deeds  have 
simply  been  filed.  No  witness  speaks  to 
the  circumstance  of  their  execution  ;  no  one 
even  says  anything  about  the  custody  in 
which  they  have  been  and  from  which  they 
come.  Under  these  circumstances,  we  think 
with  the  Judge  that  they  are  not  proved 
to  be  genuine.  We  may  add  that  these 
deeds  are  in  the  record  of  the  second  case 
to  which  we  have  referred,  and  it  is  some 
satisfaction  to  know  that  the  Court  of  first 
instance  in  that  case  also  came  to  the  con- 
clusion that  they  were  fabrications. 

The  other  portion  of  this  Group  A  is  said  to 
be  covered  by  two  sunnuds,  and  to  have  been 
inherited  b}*  Meher  Jahn.  But  the  sunnuds 
are  not  produced,  and  as  far  as  we  can  see 
there  is  no  distinct  evidence  of  this  pro- 
perty ever  having  been  separately  enjoyed 
either  by  IVleher  Jahn's  predecessor  or  by 
Meher  Jahn  after  she  had  inherited  it. 

The  second  Group  B  is  also  property 
said  to  have  belonged  to  Meher  Jahn,  a 
portion  of  it  under  two  deeds  dated  respec- 
tively the  23  rd  Cheyt  and  loth  Bhadro 
1246.  These  two  deeds  donot  purport  to  con- 
vey the  property  to  Meher  Jahn.  i'hey  are 
conveyances  to  Sham  Ram  and  another  per- 
son, and  we  do  not  find,  we  think  we  may  say, 
evidence  which  can  be  called  in  any  way 
specific,  to  show  that  although  the  persons  in 
whose  names  the  property  was  conveyed  were 
Sham  Ram  and  another,  yet  that  Meher 
Jahn  enjoyed  the  rents  and  profits. 

On  the  other  hand,  there  is  evidence 
that  the  rents  were  paid  to  Sham  Ram. 

The  second  portion  of  Group  B  is  said 
by  the  defendants  to  have  been  acquired 
by  Meher  Jahn  from  her  father  Kyaiiood- 
deen,  who  held  it  under  a  sunnuJ.  That 
sunnod  is  not  produced  ;  and  here  again 
there  is  an  absence  of  distinct  evidence  of 
separate  enjoyment  of  this  properly,  either 
by  the  father  of  Meher  Jahn,  or  by  Meher 
Jahn  herself  after  the  death.of  her  father. 


The  Judge  thought  that  the  allegations 
of  title  made  by  the  defendants  in  respect 
of  this  Group  are  not  made  out,  and  we 
concur  with  him  in  this  respect  also. 

The  third  Group  C  and  fourth  Group  D 
comprised  property  in  Choteeparah. 

The  Judge  arrived  at  the  conclusion  in 
reference  to  the  lands  classed  in  these 
Groups,  as  well  as  the  others,  that  the  de- 
fendants had  failed  to  make  out  the  title 
which  they  alleged;  but  he  thought,  on 
the  whole  of  the  evidence,  that  the  plaintiff 
had  not  shown  any  enjoyment  of  this  pro- 
perty by  the  person  through  whom  he 
claimed  within  the  period  of  12  years  be- 
fore suit,  and  accordingly  the  Judge  held, 
as  regards  this  portion  of  the  property,  that 
the  plaintiff's  suit  was  barred. 

We  observe  that  the  same  conclusion 
was  reached  by  the  first  Court  in  the  other 
suit,  which  is  not  before  us,  upon  substan- 
tially the  same  evidence  as  that  which  we 
are  called  upon  now  to  consider. 

In  view  of  the  opinion  upon  this  point 
of  adverse  possession  expressed  by  the 
Judge,  we  are  not  prepared  to  say  that 
the  evidence  does,  in  fact,  bring  the  plaintiff's 
cause  of  action  wnthin  the  period  of  limit- 
ation. The  evidence  as  to  this  part  of 
the  case  is  pretty  nearly  as  vague  as  that 
which  bears  upon  the  remainder ;  but  we 
cannot  say  that  the  Judge  was  wrong  in 
his  estimate  of  its  (as  we  may  say)  ne- 
gative value,  when  he  expresses  the  opinion 
that  it  does  not  save  the  plaintiff's  suit 
from  the  operation  of  the  statute. 

With  respect  to  the  remaining  Group  E, 
the  defendants  simply  said  that  they  had 
nothing  to  do  with  it ;  but  the  Lower  Court 
has,  notwithstanding,  given  a  decree  against 
the  defendants. 

No  specific  appeal  has  been  raised  against 
this  part  of  the  decree,  and  we,  therefore, 
find  it  unnecessary  to  interfere  with  it. 
Thus  excluding  that  portion  of  the  land  in 
respect  of  which  the  plaintiff's  suit  has  been 
held  to  be  barred  by  lapse  of  time,  it  seems 
to  us  that  the  Judge  below  was  right  iti 
his  conclusion  that  the  material  allegations 
of  title  made  by  the  defendants  are  not 
established. 

If  they  are  not,  then  the  primd-facie 
title,  of  which  we  have  already  spoken  as 
having  been  made  out  by  the  plaintiff, 
ought    to    prevail.     Therefore,    we    think, 
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on  the  ivhole,  that  we  ou^ht  not  to  disturb 
the  decree  of  the  Lower  Court  in  any 
respect,  and  that  this  appeal  must  be  dis- 
missed with  costs. 

There  is  a  short  cross-appeal  in  this  case 
against  the  judgment  of  the  Lower  Court 
in  reference  to  the  lands  of  Choieeparah. 
Bui  what  we  have  already  said  disposes  of 
that  appeal.    It  must  be  dismissed. 

Having  regard  to  the  fact  that  the  land 
which  is  the  subject  of  this  cross-appeal, 
ia  very  small,  comparatively,  and  as  this 
cross-appeal  has  not  in  any  way  increased 
the  appellant's  costs  in  this  appeal,  we  make 
no  difierence  in  our  order  as  to  costs. 


The  12th  August  1870. 
Prtsmt: 

The  Hon'ble  Sir  Richard  Couch,  Kl.,  Chit/ 
Juxiiet,  and  the  Hon'ble  L.  S.  Jackson, 
yudge- 

Joint  property— Litnltatioa. 
Case  No.  937  of  1877. 

Special  Appeal  from  a  decision  passed  by 
tht  Judge  of  Jesiore,  dated  the  361k 
April  lajo,  affirming  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  30lh 
November  i86g. 

&»kh  Lall  Bboojwalla  (Defendant),  Appti- 
lanl. 


OooIht  Bhoojwalla  (Plaintiff),    Retpendtnt. 

Bahoo  Khelter  Mohun  Mookerjee  for 
Appellant. 

Bahoo  Ramanath  Bote  for  Respondent. 

Where  membera  of  b  joint  family  reiide  on  differenC 
portioni  of  the  family  property,  one  taking  chsrge  of 
one  shop  ar.d  another  of  anolher,  one  member  cannot  be 
alloirn)  to  set  up  the  law  of  limitation,  and  exclude  his 
btotter  from  partidpation  of  protits. 

Couch,  C.  y. — A  GREAT  misapprehension 
seems  to  me  frequently  to  exist  about  this 
law  <rf  limitation.  This  is  a  case  in  which 
we  must  consider  upon  the  findings  of  the 
Lower  Courts,  that  there  were  two  shops  which 
were  the  joint  family  property  of  two  bro- 
thers. One  brother  had  charge  of  one  shop. 
and  the  other  brother  had  charge  of  the 
Other ;  and  it  is  admitted  that  the  plaintiff 
bad  been  in   possesiion  of   one  of  them. 


That  is  such  an  enjoyment  Of  a  portion  of 
the  family  property  as  would  prevent  th* 
law  of  limitation  from  applying.  If.  fKMi 
motives  of  convenience,  the  members  of  a 
joint  family  reside  on  different  portions  of 
the  family  property,  one  of  the  mcivbcr* 
king  charge  of  one  shop  to  carry  on  tnde 
[ere,  and  another  taking  charge  of  another 
shop  lo  carry  on  trade  there,  the  member 
of  the  family  who  has  the  more  valuable 
shop  cannot  be  allowed  to  set  up  at  the  end 
of  \2  years  the  law  of  limitation,  and 
exclude  his  brother  from  participating  Id 
the  profits  of  that  shop.  It  would  be  most 
unjust  if  the  law  of  limitation  could  be 
made  lo  operate  in  that  way. 

1  think  there  is  no  ground  for  saying  tint 
ihe  issue  of  limitation  has  been  improperly 
tried  by  the  Lower  Courts.  The  appeal 
must  be  disraissed  with  costs. 

Jackion,  J. — I  am  of  the  same  opinion. 


The  1 2th  August  1670. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  iJ.  Kent*. 
Judges. 

Jurisdiction— Dttjectioo. 

Cases  Nos.  600  and  657  of  1670. 

Special  Appeal  from  a  decision  pasted  Iff 
the  Jttdee  of  Paitta,  dated  Ihc  iwl  March 
i8-jo,  affirming  a  decision  of  Ike  Moontiff 
of  Behar,  dated  J  he  3£th  April  rS6S. 

NauHhoo  Singh  and  another  (.Defendairts), 
Appellants, 


Tofan  Singh  (Plaintiff),  R^sfon-hnl. 

Mr.     C.     Gregory,    Bakoos   Htm    Chntuitf 

Banerjee  and  Bhouianee   Chum  Dull  and 

Moonshee    Mahomed    Yttsuf   for    Appel- 

Messrs.  R.  T.  Allan  and  R.  E.  Ticidate 
and  Baioo  Mohesh  Chumier  Chowdhrr 
for  Respondent. 

In  a  suit  in  a  Moonsift's  Court  -n  a  li^'hi  of  pra- 
emplion,  in  which  plaintill  under-walutd  his  claim,  tht 
defendant,  without  objecting  to  the  jumdicikin,  bHowMI 
the  ease  to  go  to  trial,  and,  after  pa'.iine  lhrog(4i  Ai 
subordinate  Courts,  to  come  up  (o  the  Hiyh  Court  ill 
special  appeal.  It  was  remanded  on  a  qiK^^lion  of  tad, 
and  came  up  again  in  special  appeal  when  the  p«ftl4ivi 
raided  for  the  l^rst  time  (thoURh  njt  taken  in  UK 
petition  of  appeal)  that  the  luit  was  not  c^icnitaMe  by 
Ihe  Moonsilr,  and  therefore  thlt  all  th^t  had  been  done 
had  bMn  dona  witksut  juriidictiaa. 
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Ueui  that  the  defendant  wu  not  nt  liberty  to  waive 
lurtsdictioQj  and  that  the  objection  must  be  allowed  to 
Vm  t^fcen  even  at  this  late  sta^. 

Held  that  the  suit  having^  been  beyond  the  Moon- 
siff*s  jvrtsdiction,  Ua  judgment  was  not  lef^l,  and  his 
<decce«:,  in  the  eye  of  the  law,  no  decree  at  all  and  of  no 
^eii^al  effect. 

K^mp^  y. — Upon  these  appeals  comiag  on 
for  bearing,  Mr.  Gregory,  the  pleader  for 
tho  special  appellant,  applied  to  the  Coun 
{or  permission  under  Sectiofi  374,  Act  VIII. 
o£  i^59>  to  be  heard  in  support  of  an  ob- 
ledion  not  taken  in  the  petuion  of  special 
appeal.  The  Court,,  after  hearing  the  very 
full  and  able  arguments  on  both  sides,  took 
time  to  consider  its  judgment.  Looking  to 
the  tmportaiice  of  the  point,  and  more  par- 
ticularly to  the  circumstance  of  the  very 
late  stage  at  which  the  objection  was  raised, 
the  Court  thought  it  proper  to  consult  the 
learned  Chief  Justice.  Having  done  so,  the 
learned  Chief  Justice  called  the  attention 
of  the  Court  to  Mitford's  Chancery  Pleadings^ 
p^e  175,  which  lays  down  certain  rules  with 
reference  to  the  jurisdiction  of  the  Courts 
of  England.  Page  176  states  :  **  Demurrers 
"  of  this  kind  (that  is,  as  to  jurisdiction) 
*'  aie  very  rare ;   lor  the  want  of  jurisdic- 

"  tion  can  hardly  appear 
•  In   the  easQ  be-  ^     ^^ 

fore    the    Court,    the      '•  on    face    of    the    bill,* 
want    of    iutiadictioA  ,  . 

appears  on  the  face  of      *'  at  least  SO  COnclusive- 

the  plaint.  ,,  j^  ^^  j^  uecessar)'  to  de- 

ptive  the  Chancery*  a  Court  of  general 
lorisdiciion,  of  cognizance  of  the  suit; 
**  aB4  a  demurrer  for  want  of  )urisdiclion 
•'  fomided  on  localiiy  of  the  subject  of  the 
"  auit,  which  alone  can  exclude  the  juris- 
"  diction  of  the  Chancery  in  a  matter  cog- 
"  nizable  in  a  Court  of  equity >  has  ever  been 
'*  treated  as  informal  and  improper. 

"  This,  however,  can  only  be  considered 
refeuing  to  cases  where  circumstances 
give  the  Chancery  jurisdiction,  and 
*  not  to  cases  where  no  circumstances  can 
^  kitve  that  effect.  Thus,  the  counties  pa- 
**  latioe  having  their  peculiar  and  exclusive 
^•jCourts  of  Equity  under  certain  circum 
'^  ^UM»ces»  which  will  be  more  fully  consider- 
^^  ed  in  another  place,  the  Court  of  Chan- 
**  eery  will  not  interfere  when  all  those 
'*  circtto^ancea  attend  the  case,  and  they 
^  are  shown  to  the  Court ;  though,  if  those 
**  clrciimstazK:es  are  not  shown,  or  if  they 
*'  are  bqI  shown  in  proper  lime,  and  the 
'*  defendant,  instead  of  resting  upon  them 
**jiod  declining  the  juiisdiction,  eaters  into 
^  the  defence  at  large,  the  Court,  having 
^  general  jurisdiction^  will  exercise  it." 


« 


•• 


Now,  in  this  case  the  plaintiff  sued  on 
his  right  of  pre-emption.  He  sued  in  the 
Moonsiff's  Court--a  Court  of  limited  and 
not  of  general  jurisdiction,  valuing  his  suit 
at  Rupees  aoc>»  the  said  sum  bein|2r  ten  times 
the  Siudder  jumma  of  the  estate  which  19 
permanently  settled.  The  defendant^  with-' 
QUI  taking  objection  to  the  jurisdiction  of 
the  Moonsiff,  allowed  the  case  to  go  to  trial, 
and  after  passing  through  the  subordinate 
Courts,  the  case  came  up  to  this  Court  in 
special  appeal.  It  was  remanded  to  try  a 
question  of  fact  as  to  the  character  of  the 
possession  of  the  vendor.  The  Court  below 
has  found  en  this  issue,  and  the  case  has 
again  come  up  in  special  appeal,  and  the  point; 
is  taken  for  the  first  time  by  Mr.  Gregory^  the 
pleader  for  the  special  appellant,  that  this 
suit  was  not  cognizable  by  the  Moonsiff,  and 
therefore  all  that  has  been  done  in  the  case 
has  been  done  without  jurisdiction. 

In  the  course  of  the  argument  a  num- 
ber of  decisions  of  different  Benches 
of  this  Court  have  been  quoted.  We 
think  the  decision  at  page  490,  Volume 
VII.,  Weekly  Reporter,  disposes  of  this 
plea  of  non-j,urisd!ction  most  conclusive- 
ly. In  that  decision,  passed  by  Justices 
Bay  ley  and  Mark  by,  the  learned  Judges 
laid  down  that  the  plea  of  non-jurisdicUon 
can  be  taken  at  any  stage,  and  in  that 
view  they  reversed  the  decision  of  the 
Court  below.  The  judgment  was  given 
by  Mr.  Justice  Bayley  and  concurred  in  by 
Mr.  Justice  Maikby.  There  is  also  a  deci- 
sion to  be  found  at  page  15,  Special  Number 
of  the  Weekly  Reporter,  in  which  the  late 
Chief  Justice,  Mr.  Justice  Bayley,  and  Mr. 
Justice  Kemp  were  present,  holding  very 
clearly  that  ''  acts  done  without  jurisdiction 
"  are.acts  of  no  legal  effect  at  alU  and  must 
''  be  set  aside.'' 

In  the  passage  which  has  been  already 
quoted  from  Mitford's  Chancery  Pleadings, 
it  is  clearly  laid  down  that,  "  where  no 
circumstance  can  give  the  Chancery  jiuris- 
diction,  it  will  not  entertain  the  suit  even 
though  the  defendant  does  not  object  to  its 
deciding  on  the  subject/'  It  is  clear  that  a 
defendant  is  not  at  liberty  to  waive  jurisdic- 
tion. 

In  the  case  before  us,  it  has  been  fur- 
ther argued  that,  under  the  Stamp  Act, 
Act  XXVI.  of  1867,  all  suits  for  the  re- 
covery of  immoveable  property,  whether  pay- 
ing revenue  to  Government  or  not  paying 
revenue  to  Government,  are  to  be  valued 
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according  to  the  market-value  of  the  pro- 
perty in  suit.  Further,  it  is  laid  down  that 
in  permanently  settled  estates,  ten  times  the 
sudder  jumma  shall  be  taken  to  be  the 
market-value-  of  the  estate,  unless  and  until 
the  contrary  shall  be  proved.  It  is,  there- 
fore, clear  that  this  is  a  question  of  fact 
which  has  to  be  proved.  In  this  case,  the 
defendant  not  having  objected  to  the  valua- 
tion put  upon  the  property  in  dispute  by 
the  plaintiff  as  representing  the  maiket-value 
thereof,  no  evidence  was  gone  into,  and 
therefore  there  has  been  no  decision  on  the 
point  whether  the  market-value  had  been 
correctly  estimated  ;  but  in  this  case  it  is 
manifest  that  any  further  inquiry  on  the 
point  is  wholly  unnecessary.  The  plaintiff 
in  his  plaint  clearly  stales  that  the  property 
has  been  sold  for  Rupees  2,000 — thai  that  is 
the  consideration-money  ;  and  that  he  is  ready 
and  willing  to  deposit  that  sum  in  Court  as 
representing  ihe  value  of  the  property  re- 
specting which  he  claims  the  right  of  pre- 
emption. The  plaintiff  has,  therefore,  placed 
his  own  valuation  on  the  property,  and  it 
is  obvious  that  Rupees  200,  which  represents 
ten  times  the  sudder  jumma  of  the  estate, 
is  not  the  market-value  thereof.  There  is  a 
decision  on  this  point  which  is  precisely  on 
all  fours  with  the  present  case,  to  be  found 
at  Volume  III.,  Bengal  Law  Reports,  page 
143,  Appendix,  decided  by  Justices  Glover 
and  Mitter.*     The  learned  Judges  held  that, 


•  The  14th  August  1869. 

Present ; 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath  Mitter, 

Judges. 

Case  No.  700  of  1869. 

Special  Appeal  from  the  decision  of  the  Subordinate 
Judge  of  Gya,  dated  the  2()th  December  1868^  ajfirm- 
ing  a  decision  of  the  Moonsijf  of  that  District,  dat- 
ed 27th  March  1868. 

Aujud  Singh  and  another  (Plaintiffs),  Appellants, 

versus 
Depun  Singh  and  others  (Defendants),  Respondents. 

Baboo  Nil  Madhub  Sein  for  the  Appellants. 
Baboo  Hem  Chunder  Banerjee  for  the  Respondents. 

Glover,  J. — The  only  point  taken  in  this  special  ap- 
peal is  that  the  Judge  has  erroneously  dismissed  the 
claim  on  the  ground  of  under- valuation.  The  plaintiff, 
who  is  the  special  appellant,  contends  that  he  has  ful- 
filled the  requirements  of  the  law  by  valuing  his  suit, 
which  is  for  an  estate  paying  revenue  to  Government, 
at  ten  times  the  sudder  jumma,  i.  e.,  the  sudder  jumma 
being  25  rupees,  his  valuation  of  the  suit  at  250  rupees 
is  correct  and  proper. 

It  appears  to  mc  that  this  contention  fails  on  the 
plaintiff's  own  statement  of  his  case.  The  note  of  the 
Stamp  Act  which  the  special  appellant  refers  to,  after 


according  to  plaintiff's  own  showing  in  that 
case,  the  value  of  the  property  was  Rupees 
2,200,  and  not  Rupees  250  which  represented 
ten  times  the  sudder  jumma.  They  added 
that  "  the  very  best  proof  that  the  value 
of  the  property  was  Rupees  2,200  consisted 
in  the  fact  that  the  plaintiff  himself  offered 
to  pay  that  sum,"  jusi  as  the  plaintiff  does 
in  this  case — the  only  difference  being  that 
the  fjlaintift*  in  this  case  asks  to  pay  Rupees 
2.000  instead  of  Rupees  2,200,  the  sum  offered 
by  the  plaintiff  in  the  other  case.  Taking 
this  view  of  the  case,  we  hold  that,  by  the 
plaintiff's  own  admission,  the  market-value 
of  the  property  claimed  is  Rupees  2,000.  and 
not  Rupees  200,  and  therefore  the  Moonsiff 
had  no  jurisdiction  to  try  the  suit.  If  we  up- 
hold the  decision  of  the  Moonsiff,  we  shall 
be  upholding  an  aci  done  without  juris- 
diction, and  therefore  an  act  of  no  legal 
effect  at  all.  Under  these  circumstances, 
we  hold,  however  reluctantly,  that  this  ob- 
jection as  to  jurisdiction  must  be  allowed 
to  be  taken  even  at  this  late  stage  of  the 
case. 

The  decision  of  the  Moonsiff  is  accord- 
ingly reversed  as  passed  without  jurisdic- 
tion, and  the  plaintiff's  suit  dismtssed. 

Bayley,  J, — I  have  a  few  words  to  add  in 

regard  to  this  case. 

It  is  certainly  unusual  and  extremely  un- 
desirable, especially  in  a  special  appeal  where 
the  object  of  the  law  is,  as  expressed  in  the 
Code  of  Civil  Procedure,  that  the  objections 
to  the  judgments  of  the  Lower  Courts  should 
be  specifically  and  distinctly  recorded  in  the 
petition  of  special  appeal,  that  this  point  of 
non-jurisdiction  should  be  admitted  after  no 


laying  down  the  amount  of  stamp-duty  to  be  paid  when 
the  property  is  an  estate  paying  revenue  to  Govern* 
ment,  where  the  settlement  is  temporary,  and  where  it 
is  permanent,  goes  on  to  say  that  such  and  such  amooot 
shall  be  taken  to  be  the  market-value  of  such  property* 
unless  and  until  the  contrary  be  proved.  This  case  is  a 
suit  for  pre-emption,  and  the  plaintiff  claims  the  right  of 
prior  purchase  over  this  property  at  the  price  of  2,200 
rupees.  According  to  his  own  showing,  therefore,  the 
value  of  the  property  is  not  250,  but  2,200  rupees.  The 
very  best  proof  that  this  is  the  value  of  the  property  is 
that  he  is  asking  to  pay  that  sum  for  it.  It  appears  to 
me  that  this  case  comes  exactly  under  the  words  of  the 
law  ;  and  that,  although  250  rupees  may  represent  teo 
times  the  sudder  jumma  of  the  estate,  it  has  most  cer- 
tainly been  proved  by  the  plaintiff's  own  admission  that 
the  value  is  very  much  higher.  The  decision  of  the  Court 
below  is  therefore  afBrmed  ;  but  considering  that  this 
objection  was  not  taken  in  the  Court  of  first  instance, 
each  party  must  pay  his  own  costs. 

Mitter,  J. — I  concur.  The  suit  was  clearly  under- 
valued and  brought  in  the  wrong  Court.  It  ought  to 
have  been  brought  in  the  Court  of  the  Subordinate 
Judge. 
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I  Jess  than  five   adjudications   in   the  Courts 
I  without  any  objection  whatever  being  press- 
'  ed  in  any   Court   on    that   point.     Another 
difficulty  is  that  under  Section  374  permis- 
sion must  be  obtained  from  the  Court  to  add 
'  a  ground  not  taken  in  the  petition  of  special 
appeal,  but  there  is  a  peculiarity  in  the  pre- 
sent case.     The  jurisdiction  of  the  Moonsiff 
extends  to  cases  of  i,cx)0  rupees.     His  deci- 
sion in  a  case  of  Rupees  1,001  is  ordinarily 
no  legal  judgment  at  all. 

Then  comes  the  question  whether,  accord- 
ing to  the  words  of  Note  A,  Section  6,  Act 
XXVI.  of  1867,  the  value  of  the  property  is 
proved  to  be  Rupees  2,000.  The  plaint  leaves 
no  doubt  on  this  point.  The  market-value 
of  the  properly,  even  at  the  price  at  which 
the  plaintiff  has  chosen  to  calculate  it,  is 
stated  to  be  Rupees  2,000,  and  he  himself  has 
offerevi  in  his  plaint  to  pay  that  sum,  al- 
though for  some  reasons  of  his  own  he  has 
chosen  to  value  the  suit  at  Rupees  200,  being 
10  times  the  suJder  jumma  of  the  property. 
I  think,  therefore,  that  we  can  only  take  the 
property  as  representing  a  market-value  of 
Rupees  2,000.  This  being  clearly  beyond  the 
jurisdiction  of  the  Moonsiff,  we  should  not  be 
justified  in  affirming  a  decree  which,  in  the 
eye  of  the  law,  is  no  decree  at  all,  and  is  of 
no  legal  effect.  On  the  authorities,  therefore, 
quoted  by  Mr.  Justice  Kemp,  1  think  the 
plea  of  non-jurisdiction  in  the  Moonsiff  is  a 
good  plea. 

The  only  point  that  remains  is  whether, 
under  Section  374,  Act  VIII.  of  1859,  we 
should  give  permission  to  allow  this  objec- 
tion at  this  late  stage,  after  five  judgments 
have  been  recorded  on  the  whole  case,  this 
point  of  jurisdiction  not  having  been  once 
raiaed  on  those  five  occasions.  I  have  always 
held  that  both  in  justice  to  the  suitors  and 
in  duty  of  the  Court,  we  should,  before  we 
decline  to  allow  any  such  additional  objection 
under  Section  374,  know  what  that  objection 
is.  Thus,  having  heard  the  character  of  the 
objection,  and  seeing  from  the  record  the 
fact  that  the  Moonsiff  has  really  tried  and 
decided  a  case  he  could  not  legally  decide, 
and  that  to  ignore  the  fact  would  involve 
the  difficulty  that  we  should  be  upholding  a 
judgment  as  legal  which  is  of  no  legsl  effect 
at  all,  there  is  no  avoiding  finding  that  the 
Moonsiff  acted  without  jurisdiction,  and  his 
judgment  is  no  judgment  at  all  in  law. 

I  agree,  therefore  with  Mr.  Justice  Kemp 
in  reversing  the  judgments  of  the  Lower 
Courts  as  passed   without  jurisdiction,   but 


under  the  circumstances,  considering  that 
this  point  of  non-jurisdiction  was  not  taken 
by  the  special  appellants  until  at  this  very 
last  stage  of  the  case,  I  think  the  special 
appellants  should  pay  to  the  respondents 
all  costs. 

Kemp^  y, — I  agree  with  Mr.  Justice 
Bayley  in  the  order  as  to  all  costs  being 
made  payable  by  the  special  appellants. 


The  13th  August  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL^  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Jurisdiction— Non-commissioned  officer  in  Civil 
employ — Execution. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Bhaugul- 
pore,  dated  the  jolh  June  i8yo, 

Mr.  M.  A.  Cohen,  Plaintiff, 

versus 

Mr.  McCarthy,  Defendant, 

A  non-commissioned  officer  or  soldier  not  serving 
in  thearmy,  but  employed  in  the  Civil  Department,  and 
residing^  beyond  Military  Cantonments,  is  amenable  to 
the  jurisdiction  of  the  Civil  Court,  even  in  cases  below 
thirty  pounds. 

Execution  of  a  decree  against  the  civil  pay  of  such 
non-commissioned  officer  is  entirely  in  conformity  with 
law. 

Reference. — The  state  of  the  case  referred 
to  is  as  follows  : — 

There  is  one  Mr.  McCarthy  at  Bhaugul- 
pore  working  as  overseer  in  the  Public 
Works  Department  under  Captain  Hills, 
Executive  Engineer,  against  whom  several 
cases  instituted  by  Mr.  M.  A.  Cohen,  Mr. 
Nelson,  and  others,  have  been  decided  by 
I  this  Court  without  any  objection  by  the 
said  Mr.  McCarthy  regarding  the  want 
of  jurisdiction  of  this  Court ;  but,  however, 
Captain  Hills  has  written  two  letters  to  this 
Court,  alleging  that  Mr.  McCarthy  being 
a  Serjeant — non-commissioned  officer  of 
the  army — was  amenable  only  to  the  Court 
of  Requests,  and  not  to  any  Civil  Courts,  in 
cases  below  /30  according  to  the  Mutiny 
Act,  as  stated  in  his  letter  dated  22nd 
instant;  but  in  my  opinion  any  soldier 
or  non-commissioned  officer,  so  long  as 
he   is  not  serving   in    ihc   army,    but    has 
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a  civil  employment,  and  resides  beyond 
Military  Cantonments,  is  within  the  jurisdic- 
tion of  Civil  Courts  even  in  cases  below 
gf  SO,  as  I  have  stated  it  fully  in  my  letter  No. 
50)  dated  27th  insiant,  to  Capiain  Hills. 
Copies  of  above  letters  are  herewith  en- 
closed. 

Further,  Captain  Hills,  in  his  second 
letter  No.  1483,  dated  28ih  instant,  says 
that  Mr.  McCarthy's  case  must  have  been 
disposed  of  by  the  Court  of  Requests ;  but  I 
cannot  understand  that,  when  Mr.  McCarthy 
is  dealing  with  the  people  at  Bhaugul- 
pore,  a  Civil  station,  how  can  a  Court  of 
Requests  be  held  in  a  Civil  station. 

Captain  Hills,  in  his  second  letter  No. 
1483  of  the  28th  instant,  has  added  one 
objection  more — that  the  subsistence-allow- 
ftnce  of  the  Military  Department  of  Mr. 
McCarthy  could  not  be  deducted  in  satis- 
faction of  a  Civil  Court's  decree;  in  reply 
lo  which,  and  upon  Mr.  McCarthy's  request, 
I  h*ve  written  yesterday  two  letters  to 
Captain  Hills  to  let  me  know  the  amount 
of  money  which  might  have  been  deducted 
from  his  subsistence-allowance  in  order  to 
make  it  refunded  to  Mr.  McCarthy,  as  1 
think  the  subsistence-allowance  is  a  thing 
merely  as  a  pension  to  subsist  upon.  So  on 
this  point  I  agree  with  Captain  Hills. 

In  order  to  clear  up  the  matter  in  the 
above  two  points,  I  have  the  honor  to  frame 
the  following  two  questions  for  reference : — 

Whether  a  non-commissioned  officer  or 
soldier  originally  belonging  to  Her  Majesty's 
Army,  but  now  not  serving  in  the  army,  but 
employed  in  the  Civil  Department,  and 
residing  beyond  Military  Cantonments,  is 
amenable  to  the  jurisdiction  of  Civil  Courts, 
even  in  cases  below  thirty  pounds  or  not. 

If  he  l)e  considered  within  the  jurisdiction 
oi  Civil  Courts  as  long  as  he  is  employed 
in  the  Civil  Department,  and  resides  in  a 
Civil  station,  can  a  deduction  be  made  from 
K16  subsistence -allowance  or  whatever  he 
receives  from  his  Military  Department  ? 

The  judgrmni  of  the  High  Court  was 
delivered  as  follows  by — 

yackson^  y. — We  consider  that  the  pro- 
ceedings of  the  Small  Cause  Court  in  this 
case  in  no  way  contravene  the  provisions 
of  Section  40  of  the  Military  Act.  Whether 
Sergeant  McCarthy  be  a  soldier  or  person 
within  the  meaning  of  that  Clause  or  not, 


it  is  'clear  that  the  Court  was  acting  within 
its  competency. 

The  Section  only  provides  that  no  such 
soldier  or  other  person  shall  be  liable  to  be 
taken  out  of  Her  Majesty's  service  by  any 
writ,  &c. ;  and  provides  that  any  plaintifiF, 
upon  notice,  may  proceed  in  any  action  or 
suit  to  judgment,  and  have  execution  other 
than  against  the  body  or  military  neces- 
saries or  equipments  of  such  soldier. 

In  this  case,  execution  has  been  directed 
only  against  the  civil  pay  of  Sergeant 
McCarthy,  and  such  execution  seems  to  be 
entirely  in  conformity  with  law. 

There  seems  to  be  also  no  reason  lo  doubt 
that  the  defendant  was  personally  subject 
to  the  jurisdiction  of  the  Small  Cause 
Court. 


The  15th  August  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp. 

yudges. 

Clause  6,  Section  23,  Act  X.,  1859— Jurisdiction. 

Case  No.  450  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  yudge  of  Sarun^  dated  the  ijth 
yanuury  iS'jo^  affirming  a  decision  of  tht 
Deputy  Collector  of  that  District,  dated 
the  2gth  September  i86g. 

Ram  Dehul  Pandey  aiui  another  (Defendants), 

Appellants^ 

versus 

Kashee  Rawut  (Plaintiff),  Respondent. 

Baboo  Kalee  K  is  hen  Sein  for  Appellants. 

Baboo  Huree  Mohun   Chuckerbutty  for 
Respondent. 

A  suit  lii'ought  under  Clause  6,  Section  23,  Act  X.  of 
1859,  to  recover  possession  of  land  where,  althoug'h  the 
servants  of  the  zemindar  were  made  nominal defendaots, 
the  real  defendants  were  parties  who  were  not  showD  to 
have  heen  in  :  eceipt  of  the  rent,  and  who  set  up  an  entire- 
ly different  and  independent  right,  was  held  nut  to  be 
cognizable  by  the  Collector,  but  by  the  Civil  Court- 

Kempy  y, — This  was  a  suit  under  Clause  6, 
Section    23,    Act  X.    of    1859,    to    recover  " 
possession  of  land  from  which  the  plaintiff 
had  been  illegally  ejected  by  the  person  en- 
titled to  receive  rent  for  the  same. 


1870.] 


Civil 


THS   WSSKLY    REPORTER. 


Rulings, 


m 


The  plaintiff  made  Ram  Dehul  Pandey, 
a  gomashta,  and  Jboomuck  Singh,  a  peon, 
defendants ;  because  he  alleged  they  were 
acting  as  servants  of  Choonee  Singh  and 
Baboo  Soorjo  Pershad.  the  maliks.  It  is 
alleged  that,  as  regards  Soorjo  Pershad,  he  is 
not  the  malik  at  all,  that  he  is  the  purchaser 
of  the  hirt  rights  of  Radha  Geer,  The 
plaintiff  claims  under  a  pottah  from  Heera 
Geer. 

It  appears  that  the  original  mohunt  was 
one  Jumna  Geer ;  and  on  his  death  there 
was  a  contention  between  Heera  Geer  and 
Radha  Geer  with  regard  to  the  hirt  lands. 
A  suit  was  brought  by  Heera  Geer  against 
Radha  Geer  for  the  guddee  of  the  muth ; 
but  there  was  no  decision  whatever  as  to 
whether  Soorjo  Pershad's  title,  as  derived 
from  Radha  Geer,  or  the  plaintiff's  title  as 
derived  from  Heera  Geer,  was  to  prevail. 
Moreover,  the  suit  abated  on  the  death  of 
Heera  Geer.  The  Judge  has  found  that, 
because  Soorjo  Pershad  is  the  son  of  the 
malik.  the  suit  will,  therefore,  lie  under 
CUuse  6,  Section  23,  Act  X.  of  1859.  There 
are  many  questions  which  have  to  be  de- 
cided in  this  §uit,  which  the  Civil  Court 
alone  can  take  cognizance  of.  The  mere 
iact  of  Soorjo  Pershad  being  the  son  of  the 
JDalik  will  not  make  him  a  party  legally  en- 
titled to  receive  rent  from  the  plaintiff — and 
fliat  is  the  only  party  contemplated  by 
Claose  6,  Section  23,  Act  X.  of  1859.  It 
Inll  also  ha^e  to  be  decided  as  to  whether 
fte  title  of  the   plaintiff  under  the  pottah 

m  Heera  Geer  is  a  better  title  than  that 

Soorjo  Pershad  derived  from  Radha  Geer. 

is  is  a  question  which  the  Civil  Court 
Uone  can  decide. 

I  In  Volume  III.,  Weekly  Reporter,  page 
I,  Act  X.  Rulings,  there  is  a  decision 
Wf  Bayley  and  Phear,  J  J.,  holding  that 
pause  6,  Section  23,  Act  X.  of  1859, 
^is  confined  in  its  application  strictly  to 
"cases  where  the  ejectment  complained  of 
"b  effected  solely  by  the  person  to  whom 
"plaintiff's  rent  is  payable,"  There  are  also 
lle^sions  in  Volume  VI.,  pajje  19,  and  Vol- 
pse  X.,  pige  4y,  concurring  in  ihat  view. 

Now.  it   is  clear  in   this  case   that,  he- 
ld the  fact  that    Soorjo  J-^ershad   is   the 
of    the    malik,    it   is   not    shown    that 
lents  of  the  plaintiff  were  paid  to  him. 
decisions  quoted  by  the  pleader  for  the 
aal  respondent  at  Volume  VI ,  Weekly 
sporter,  page  291,  and  Gap  Number,  Week- 
Beporter,  page  10,  have  nothing  whatever 


to  do  with  the  question  before  the  Court.  In 
those  cases,  it  was  held,  and  properly  held, 
that,  if  the  ejectment  be  the  substantial  act 
of  the  zemindar,  the  party  In  receipt  of  the 
rent,  it  matters  not  whether  the  parties  actual- 
ly dispossessing  the  tenant  are  his  servants 
or  not.  In  this  case,  although  the  servants  of 
the  zemindar  were  made  nominal  defendants, 
the  real  defendants  were  parties  not  shown 
to  have  been  in  receipt  of  the  rent,  and  who 
set  up  an  entirely  different  and  independent 
right.  The  suit  was  not  cognizable  by  the 
Collector,  but  by  the  Civil  Court.  The  judg- 
ments of  the  Lower  Courts  are  reversed ,  and 
the  appeal  decreed  with  all  costs. 


The  1 6th  August  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charlea  Hob-* 
house,  Bart.,  Judges. 

Mortgage—Ezecution — Equity  of  redemiitioai 

Case  No.  62  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Cuttacky  dated 
the  agth  December  186^, 

Narain  Sahoo  and  another  (Defendants), 

Appellants, 

versus 

Ochoot  Sahoo  and  another  (Plaintiffs), 
Respondents. 

Mr,  R,  T.  Allan  and  Baboos  Onookool 
Chunder  Mookerjee,  Nil  Mad  hub  Sein, 
and  Ram  Chunder  Milter  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and 
Obhoy  Churn  Rose  for  Respondents. 

G  borrowed  money  from  S.  He  then  borrowed 
money  from  D  mortg^ag^ngf  as  security^  the  property 
in  suit.  After  that  he  borrowed  from  plaintiffs,  exeeut- 
inj^  a  bond  by  which  he  agam  morts^a^ed  the  same 
property.  Subsequently  plaintiffs  obtamed  a  decree 
by  which  the  mortgaged  property  was  declared  liable 
to  sale  for  the  amount  decreed,  sold  the  pro|>er^  ia 
execution,  and  purchased  it  themselves. 

They  were  disturbed  from  possession  by  defendants 
in  execution  of  a  rent-decree  under  which  they  oustect 
plaintiffs,  and  got  their  own  names  re|^terea  as  pro- 
prietors Plaintiffs  now  sue  for  declaration  and  enlgco^ 
ment  of  their  rights  as  purchasers  at  the  above  sale. 

Defendants  claimed  as  purchasers  in  execution  of  a 
money-decree  obtained  against  G  by  the  first  creditor 
5,  alleging  that  they  paid  off  the  monev  due  to  tfio 
second  creditor  D^  and  were  entitled  to  hold  PO«sesaiqm 
their  purchase  having  been  previous  to  tnat  of  the 
,  plaintiffs. 
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Held  that,  in  purchasing:  the  rights  and  interests 
of  G,  defendants  purchased  his  right  to  redeem  pro- 
perty already  subject  to  two  mortgages,  and  as  they 
purchased  with  full  notice,  they  could  only  retain 
possession  by  paying  off  both  mortgages. 

.  Held  that  plaintiff  purchased,  not  merely  the  equity 
of  redemption,  but  G^s  rights  and  interests  as  they 
were  when  the  mortgage  was  created  subject  to  the 
mortgage  held  by  D,  but  free  from  subsequent  encum- 
brances. 

« 

Loch,  y, — It  appears  that  one  Gobind 
Pershad  Roy  borrowed  money  on  various 
occasions,  of  which  we  need  only  mentipn 
three.  The  first  loan  apparently  was  from 
one  Sookdeb  Lall  somewhere  about  the 
year  1865.  He  also  borrowed  from  one 
Dinonath  Sircar  on  the  25th  May  1866,  and 
as  security  for  that  loan  mortgaged  the  pro- 
perty now  in  suit;  and  on  the  25th  February 
1867,  he  borrowed  5,000  rupees  from  the 
plaintiffs  in  this  case,  and  executed  a  bond 
by  which  he  again  mortgaged  the  same 
property.  On  the  loth  August  1867,  the 
plaintiffs  obtained  a  decree  by  which  this 
mortgaged  property  was  declared  liable  to 
sale  for  the  amount  of  the  decree ;  and,  on 
the  17th  January  1868,  the  plaintiffs,  in 
execution  of  their  decree,  put  up  this  pro- 
perty for  sale,  and  purchased  it  themselves ; 
and  on  the  8th  April  of  the  same  year,  after 
obtaining  a  sale-certificate,  they  entered 
upon  possession,  and  were  disturbed  from 
that  possession  by  the  defendants,  who  ob- 
tained a  decree  for  rent  against  one  of 
their  ryots,  and  so  they  ousted  them,  the 
plaintiffs,  and  also  got  their  own  names 
registered  in  the  Collector's  book  as  pro- 
prietors of  this  properly.  The  plaintiffs, 
therefore,  sue  for  declaration  and  enforce- 
ment of  their  rights  by  purchase  made  at 
the  sale  held  under  the  mortgage  in  question. 
They  also  sue  for  a  reversal  of  the  summary 
and  mutation  order  referred  to  in  their  plaint, 
and  they  sue  for  possession  of  the  mortgaged 
property,  viz.,  5  annas  and  4  pie  of  the 
zemindary,  and  for  the  removal  of  the  names 
of  the  defendants  Nos.  2  and  3  from  the 
Collector's  register  and  for  the  registration 
of  their  own  names  in  their  stead. 

The  defendants  allege  that  Sookdeb  Lall, 
from  whom  Gobind  Pershad  Roy  bor- 
rowed money,  obtained  a  money-decree 
against  him  on  the  3rd  April  1866; 
that,  in  execution  of  that  decree,  the 
rights  and  interests  of  the  judgment-debtor 
were  put  up  for  sale,  and  purchased 
by  the  defendants  on  the  14th  August 
1867;  that  being  aware  of  the  exist- 
ence of  the  mortgage  held  by  Dinonath 
2kcar  upon  this  property,  they,  on  the  8th 


February  1868,  paid  off  the  money  due  to 
him,  and  are  entitled  to  hold  the  properly, 
they  having  purchased  it  previous  to  the 
purchase  made  by  the  plaintiffs. 

The  Lower  Court  has  given  a  decree  to 
the  plaintiffs,  and  an  appeal  has  been  filed 
by  the  defendants  against  that  decision. 

Three  issues  were  fixed  by  the  Lower 
Court.  The  first  and  the  second  are  not 
now  contended  for,  and  the  third  is  the  only 
one  which  we  have  to  consider  in  the  form 
in  which  it  was  put  before  us. 

The  questions  raised  by  the  appellant  be- 
fore us  are — first,  whether  the  plaintiffs  are 
entided  to  preference  on  account  of  the 
mortgage  which  they  held  ;  and  secondly, 
if  they  are,  whether,  as  the  defendants  have 
paid  off  the  mortgage  of  Dinonath  Sircar 
which  is  of  a  prior  date  to  that  of  the  plaint- 
iffs, the  defendants  may  not  be  considered 
to  stand  in  the  shoes  of  that  mortgagee,  and 
as  between  the  rival  mortgagees,  are  not 
entitled  to  priority .' 

We  may  observe,  before  going  further, 
that  when  the  defendants  purchased  the  rights 
and  interests  of  the  judgment»-debtor  Gobind 
Pershad  on  the  I4ih  August  1867,  the 
plaintiffs  came  into  Court,  and  there  made 
known  that  the  property  was  mortgag- 
ed to  them,  and  was  made  liable  to  sale 
under  their  previous  decree,  so  that,  when 
that  property  was  sold  in  exec^ition  of  the 
decree  held  by  Sookdeb  Lall,  it  was  sold 
with  a  notice  to  defendants,  the  purchasers 
of  the  mortgage  and  lien  held  by  the  plaint- 
iffs. We  may  observe,  fnriher,  that,  when 
the  plaintiffs  put  up  this  property  for  sale 
in  execution  of  their  own  decree,  the  de- 
fendants intervened,  and  so  at  that  time 
became  acquainted  with  the  fact  that  the 
property  was  then  to  be  sold  in  satisfaction 
of  that  mortgage. 

With  regard  to  the  first  point  raised  by 
the  appellant,  it  has  been  contended  before 
us  that  the  decree  held  by  the  plaintiffs  was 
one  obtained  under  the  provisions  of  Sections 
52  and  53  of  Act  XX.  of  1866:  that  a  de- 
cree obtained  under  those  Sections  of  that 
law  cannot  be  framed  in  the  way  that  this 
decree  has  been  framed,  because  a  decree 
under  those  special  Sections  can  be  passed 
only  for  the  amount  of  the  money  claimed, 
and  the  Judge  passing  the  decree  has  no. 
authority  to  make  any  particular  property 
liable  for  the  liquidation  of  the  amount  of 
the  decree ;  and  in  support  of  this  propositiox 
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a  case   is    quoted    from      11    Weekly    Re- 
porter, page  232. 

Now,  in  the  first  place,  the  Court  are  not  at 
this  lime  sitting  in  appeal  upon  that  decree, 
nor  can  it  in  any  way  alter  the  terms  of  the 
decree ;  it  is  a  decree,  and  as  it  stands  we 
must  accept  it.  We  have  no  authority,  in 
the  suit  now  brought  before  us,  in  any  way 
to  pronounce  whether  that  decree  was  pro- 
perly or  improperly  drawn  up.  But,  fur- 
ther, on  looking  into  the  record  of  the  former 
litigation,  we  find  that  the  procedure  taken 
in  litigation  was  not  the  procedure  that  is  pre- 
scribed by  Sections  52  and  53.  In  this  case 
the  Court  and  the  parties  proceeded  as  in  a 
suit  brought  under  the  provisions  of  Act 
VIII.  of  1859.  Summons  was  served  upon  the 
defendant,  who  made  his  appearance  in  Court, 
and  confessed  judgment,  and  consented  that 
a  decree  should  be  entered  up  against  him  in 
the  shape  in  which  the  decree  is  drawn  up  for 
the  amount.  So  that  the  objection  now  raised 
as  to  the  form  of  the  decree  falls  to  the 
ground,  for  here  was  a  decree  that  was 
passed  in  the  presence  of  both  parties,  and 
passed  by  a  Court  that  had  jurisdiction  to 

make  the  decree. 

# 
It  is  then   urged  that,  as  the  defendants 

purchased   on   the    14th   August    1867    the 
rights  and  interests  of  the  judgment-debtor, 
Gobind  Pershad  Roy,  there  really  remained 
nothing   for   the    plaintiffs    to    purchase   in 
1868.     But  what  was  it  that  the  defendants 
purchased    on    that   occasion  ?    They    pur- 
chased what  is  called  the  rights  and  inter- 
ests of  the  debtor,  viz.,  the  equity  of  redemp- 
tion ;  for  that  was  all  that  he  had  at  that 
time  ;  and  they,  therefore,  purchased  his  right 
to  redeem  this  property  which  was  subject 
to  two  mortgages,  namely,  the  mortgage  of 
Dinonath   Sircar  and   the  mortgage   of  the 
plaintiffs,  and  as  observed  before,  they  pur- 
chased  it  with  full  notice  of  the  existence 
of  the  plaintiffs'  mortgage ;  and  therefore,  if 
they  hoped  to  retain  possession  of  the  pro- 
perty, they  could  do  so  only  by  paying  off 
these    mortgages.     They    did    pay    off  the 
mortgage  due  to  Dinonath  Sircar,  and  they 
had  opportunity  given  them  to  pay  off  the 
mortgage  due  to  the  plaintiffs,  for  they  were 
apprised  of  the  existence  of  that  mortgage 
when   they   purchased,  and  also   when    the 
property  was  put  up  for  sale  by  the  plaint- 
iffs. 

On  the  other  hand,  what  was  it  that  the 
plaintiff  purchased  ^  According  to  his  cer- 
tificate of  sale,  he  purchased  the  rights  and 


interests  of  the  debtor.  Now,  what  were 
those.?  As  the  decree  declared  the  lands 
which  had  been  mortgaged  liable  for  the 
liquidation  of  that  decree,  he  purchased  the 
rights  and  interests  of  the  debtor  as  they 
were  when  the  mortgage  was  created.  He  did 
not  merely  purchase  the  equity  of  redemption, 
but  he  purchased  what  the  debtor  had  when 
he  made  that  mortgage  to  him  ;  and  this  view 
is  supported  by  a  case  reported  in  I.  Bengal 
Law  Reports,  page  200.*  The  plaintiff  then 
purchased  the  properly  as  it  stood  when  it 
was  mortgaged  to  him,  and  that  was  sub- 
ject to  the  mortgage  held  by  Dinonath 
Sircar,  but,  of  course,  free  from  all  incum- 
brances created  subsequent  to  the  date  of 
that  mortgage. 

But  it  is  urged  that  the  defendants  were 
no  party  to  the  suit  brought  by  the  plaint- 
iff against  Gobind  Pershad.  This  is  true ; 
but  we  think  it  will  avail  the  defendants 
nothing  in  this  case,  for  this  simple  reason 
that,  when  they  purchased,  they  purchased 
with  notice,  and  when  the  estate  was  sold, 
it  was  sold  with  notice  to  them ;  and  we 
think,  therefore,  that,  under  the  decree 
which  they  obtained,  and  under  which  this 
property  was  sold,  the  plaintiff  is  entitled 
to  have  the  preference. 

Then  comes  the  second  question  :  as  the 
defendants  have  paid  off  the  mortgage  held 
by  Dinonath  Sircar,  which  was  prior  in  date 
to  the  mortgage  of  the  plaintiff,  whether,  in 
equity,  they  are  not  entitled  to  priority. 
We  do  not  ihink  that  they  are.  But  we 
think  that  there  is  this  equity  between  them 
and  the  plaintiff,  and  it  is  admitted  by  plaint- 
iff, the  respondent  in  this  case,  that  it  is  so, 
viz.y  that  the  defendant  should  be  recouped 
the  sum  which  he  had  paid  on  account  of 
the  mortgage  of  Dinonath  Sircar.  We, 
therefore,  think  that  the  decree  of  the  Lower 
Court  must  be  modified  to  this  extent,  that 
the  plaintiff  will  obtain  possession  of  the  pro- 
perty, but  that  he  must  first  make  payment 
to  the  defendants  of  the  principal  sum  of 
Rupees  3.380,  with  interest  at  the  rate  of 
6  per  cent,  per  annum  from  the  8th  February 
1868  up  to  the  date  of  payment. 

Looking  at  ail  the  circumstances  of  the 
case,  we  think  that  the  parties  should  bear 
their  own  costs  in  both  the  Courts. 

*  10  W.  R.,  p.  291. 
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The  1 6th  August  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

yudges. 

Review  —  Grounds  of  admission  —  Error — 
Additional  evidence. 

Case  No.  816  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  8th  February  rSyo,  reversing  a  de- 
cision of  the  Moonsiff  of  Russoolgunge, 
dated  the  8th  April  i86g, 

Gunesh  Ram  Surmah  (one  of  ihe  Defend- 
ants), Appellant, 

versus 

Rohinee  Dassee  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for 
Respondent. 

Where  a  Subordinate  JudjSfe  admitted  a  review  on 
the  representation  of  plaintiff  that  he  ( the  Judgfe  )  had 
made  a  mistake  as  to  the  subject  Of  a  certain  daeh  in 
a  Government  Halabadee  chitta,  the  applicant  filing 
with  his  petition  for  review  another  chitta  and  other 
evidence  for  the  purpose  of  convincing  the  Court  that 
it  had  made  an  error : 

Held  that  an  error  of  this  kind  was  suflBcient  to 
found  the  jurisdiction  of  the  Court  to  entertain  the 
feview. 

Held  that  the  plaintiff  was  not  in  fault  for  not 
having  produced  previously  the  additional  evidence 
which  was  not  originally  necessary  to  the  proof  of  his 
claim. 

Phear,  J. — In  this  case,  the  Lower  Appel- 
late Court  at  first  dismissed  the  plaintiff's  suit, 
but  afterwards,  on  a  representation  made  by 
the  plaintiff,  admitted  a  review,  and,  on  re- 
view, gave  the  plaintiff  a  partial  decree.  The 
Subordinate  Judge  states  how  this  came 
about  in  the  following  words  : — 


« 

n 

(( 
it 


"  I  affirmed  in  this  suit  the  Moonsiif's 
decision  on  the  19th  August  1869  The 
plaintiff,  having  shown  on  the  i6ih  of 
November  of  the  said  year  that  I  had  com- 
mitted an  error  in  the  trial,  applied  for  a 
review  of  judgment.  I  served  the  defend- 
ants with  notice,  and  proceeded  to  try  the 
case  in  their  presence.  I  found  that  I  had, 
in  fact,  fallen  into  a  grievous  error.  As 
my  judgment  was  incorrect  and  erroneous, 
I  reversed  my  decree  of  the  said  19th 
August.  I  have  undertaken  to  re-lry  this 
case,  and  considered  most  attentively  the 
oral  pleadings  of  the  vakeels." 


It  is  now  objected  on  special  appeal  that 
the  Subordinate  Judge  had  not  sufficient 
ground  in  law  to  admit  a  review ;  also  that, 
if  the  review  was  regularly  admitted,  he  after- 
wards decided  the  case  on  additional  evidence 
which  was  improperly  received  by  hira,  and 
was  not  legally  proved. 

As  to  the  first  objection,  it  seems  that  the 
review  was  admitted  simply  on  a  represent- 
aiion  made  by  the  plaintiff  that  the  Subor- 
dinate Judge  had  mistaken  the  subject  of  a 
certain  dagh  1742  in  the  Government  Hala- 
badee chittas. 

In  order  to  show  that  the  Subordinate 
Judge  had  made  this  mistake,  the  plaintiff 
filed  with  his  petition  for  review  another 
Halabadee  chitta  covering  the  ground  which 
was  next  adjoining  the  dagh  1742,  and  also 
some  other  documentary  evidence. 

It  is  now  said  that  no  reason  has  been 
given  by  the  plaintiff  why  he  did  not  produce 
this  additional  evidence  previously  to  the 
application  for  review ;  and  two  decisions  of 
this  Court  have  been  relied  upon  to  make  out 
that,  if  a  review  is  granted  for  the  purpose 
of  receiving  fresh  evidence  in  a  suit,  it  must 
be  strictly  shown  that  the  applicant  was  not 
able  to  produce  that  evidence  in  Court  at 
the  first  trial. 

The  two  decisions  thus  referred  to  apply 
to  an  entirely  different  case  from  the  present. 
They  apply  to  a  case  where  the  applicant 
for  review  asks  the  Court  to  alter  its  judg- 
ment simply  on  account  of  this  additional 
evidence ;  and  when  that  is  the  case,  the 
application  can  only  be  brought  within  the 
terms  of  Act  VIII.  of  1859  by  making  out 
that  this  additional  evidence  was  not  avail- 
able to  the  party  desirous  of  producing  it 
at  the  first  trial. 

Here  the  ground  of  review  is  not  that 
the  Court  ought  to  pass  a  different  order  in 
consequence  of  the  additional  evidence,  but 
that  it  ought  to  pass  a  different  decision  on 
the  very  evidence  which  was  before  it  in 
the  first  instance,  by  reason  of  its  having 
made  a  mistake  and  given  a  meaning  to  that 
evidence  which  it  did  not  intrinsically  bean 
The  additional  evidence  which  is  produced 
by  the  applicant  for  review  is  produced 
simply  for  the  purpose  of  convincing  the 
Court  that  it  had  made  the  error  to  which 
I  have  referred.  But  an  error  of  this  kind 
is  amply  sufficient  to  found  the  jurisdiction 
of  the  Cou't  to  entertain  the  review.  It 
seems  to  me,  therefore,  that  the  special 
appellant's  first  objection  is  not  valid. 
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The  second  objeciion  is  that,  the  review 
having  been  granted,  the  Court  improperly 
took  evidence  at  the  re-hearing  of  the  case 
without  assigning  a  sufficient  reason  for 
so  doing ;  and  it  is  said  on  the  authority 
of  a  case  reported  at  page  370,  X.  Weekly 
Reporter,  that  evidence  received  by  an  Ap- 
pellate Court  without  that  Court's  record- 
ing its  reason  for  receiving  it  is,  according 
to  the  provisions  of  Act  Vlll.  of  1859,  not 
legal  evidence  to  justify  the  Court  in  found- 
ing a  decree  upon  it. 

That  decision  does  not  go  to  that  length, 
and  it  was  not,  I  think,  intended  hy  the 
Jadges  who  determined  thai  case  to  say  that 
evidence  received  by  the  Appellate  Court 
without  recording  its  reasons  was  not  legal 
evidence. 

The  Court  there  thought  that  the  course 
which  the  Lower  Appellate  Court  had  taksn, 
entirely  unexplained  as  it  was,  was  such 
as  to  invalidate  the  judgment.  The  High 
Court  was  of  opinion  that  there  had  not 
been  a  proper  trial  by  the  Lowt;r  Appellate 
Court,  and  remanded  the  case  to  that  Court 
for  r2-(rial.  Clearly,  if  the  Lower  Appellate 
Court,  without  good  reason  and  improperly, 
takes  or  procures  evidence  additional  to  that 
which  the  parties  themselves  adduced  in  the 
Court  of  first  instance,  this  would  constitute 
an  error  in  the  investigation  which  this 
Court  ought,  on  special  appeal,  to  correct,  if 
the  decision  on  the  merits  of  the  case  was 
affected  thereby. 

In  another  decision  reported,  I  think,  in 
the  same  volume,  though  1  am  unable  to 
refer  to  it  at  this  moment,  it  was  held  that, 
if  the  Lower  Appellate  Court  recorded  that 
it  had  reason  for  sending  for  fresh  evidence, 
although  it  did  not  state  what  that  reason 
was,  there  was  a  sufficient  adjudication  of  the 
contingency  which  justified  an  Appellate 
Court  in  sending  for  evidence  to  make  the 
evidence  so  sent  for  proper  material  upon 
which  to  determine  the  matter  in  question  be- 
tween the  parties. 

Now,  here  it  is  clear  enough  what  the 
reason  was  which  caused  the  Lower  Appel- 
late Court  to  receive  this  new  evidence. 
The  reason  was  that  the  Court  was  con- 
vinced, it  had  fallen  into  error  with  regard 
to  the  construction  of  a  Halabadee  chitia, 
and  the  additional  evidence  was  most  im- 
portant to  establish  the  fact  of  that  error 
naving  been  committed  ;  and  also,  I  may  say, 
it  is  quite  obvious  that  the  plaintiff  could 
not  have   been  in  fault  for  not  having  pro- 


duced this  evidence  before,  because  it  was 
not  evidence  which  was  originally  necessary 
to  the  proof  of  the  claim  which  he  set  up 
in  his  plaint. 

The  last  objection  is  that  this  evidence  is 
not  properly  proved.  But  this  objection 
does  not  appear  in  so  many  words  in  the 
written  grounds  of  appeal,  neither  was  it 
made,  so  far  as  I  can  discover,  before  the 
Lower  Appellate  Court,  and  yet  that  Court 
says  distinctly  that  it  served  the  defendants 
with  notice,  and  proceeded  to  try  the  case 
in  the  presence  of  both  parties.  It  seems, 
therefore,  that  there  is  no  room  for  specula- 
tion on  this  point,  as  there  might  be  in 
many  cases  of  special  appeal  which  come 
into  this  Court,  for  the  Lower  Appellate 
Court  has  distinctly  recorded  in  the  words 
quoted  in  the  earlier  part  of  my  judgment 
that  the  defendants  were  present  on  the  re- 
discussion  of  the  case  consequent  on  this 
fresh  evidence,  and  had  full  opportunity  to 
object  to  it,  if  advised  so  to  do. 

In  addition  to  the  three  objections  to 
which  I  have  specifically  referred,  the  special 
appellant  also  urges  that  there  is  not  suffi- 
cient legal  evidence  on  the  record,  even  with 
that  produced  on  the  review,  to  support 
the  judgment  which  the  Lower  Appellate 
Court  has  given. 

No  doubt,  it  is  a  matter  of  remark  that 
this  additional  evidence,  slight  as  it  is,  lead- 
ing the  Court  to  put  a  new  construction 
upon  one  chitta  only,  should  have  sufficed 
to  change  its  conclusions  as  to  a  consider- 
able portion  of  the  plaintiff's  case.  It  would 
seem  from  the  discussion  of  the  evidence 
which  has  been  effected  by  the  special  ap- 
pellant's Counsel  that  the  Lower  Appellate 
Court  now  believes  witnesses  whom  on  the 
first  occasion  it  disbelieved.  If  this  be  so, 
it  is  a  singular  change  no  doubt,  but  I  am 
bound  to  say  that — having  regard  only  to 
the  analysis  of  the  case  which  the  Subordi- 
nate Judge  has  sent  up  to  us  in  his  judg- 
ment on  review — it  appears  to  me  that  his 
present  conclusions  are  justified  by  the  evi- 
dence to  which  he  refers.  1  cannot  possi- 
bly say  in  the  face  of  this  evidence,  and 
the  app.arently  reasonable  conclusions  which 
the  Subordinate  Judge  draws  from  it,  that 
his  decree  is  so  wrong  in  law  that  we  ought 
here,  on  special  appeal,  to  set  it  aside. 

On  the  whole,  then,  it  appears  to  me 
that  the  appellant  has  failed  to  make  out 
sufficient  grounds  to  induce  us  to  interfere 
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with  the  decision  of  ihe  Lower  Appellate 
Court,  and  his  appeal  should  be  dismissed 
wllta  costs. 

yackson,  y. — -I  quile  concur. 

On  ilie  point  of  the  review,  1  only  wish 
to  state  ihai  the  review  seems  lo  have  been 
admitted  to  allow  the  applicant  for  review 
to  show  what  he  said  lie  cotild  show  by 
Ihe  additional  evidence  which  he  put  in, 
namely,  that  there  was  a  mistake  in  certain 
evidence  which  had  been  put  in  at  the  first 
hearing  of  the  case. 

He  founded  bis  claim  on  certain  Govern- 
ment Halabadce  chiltas,  on  which  his  case 
could  not  be  proved.  IJui  on  finding  that 
there  was  a  mistake  in  those  chittas,  the 
complexion  of  his  case  was  qulie  altered. 

Under  these  circumstances,  I  think  the 
Court  was  quite  justified  in  admitting  the 
review. 

Upon  .the  merits.  1  think  there  is  no 
ground  whaiever  for  this  special  appeal, 
and  1,  therefore,  concur  in  the  order  dismiss- 
ing the  appeal  with  costs. 


The  tfiLh  August  1E70, 
Present  : 


The  llon'ble  H.  V.  Bavley  and  F.  B.  Kemp, 

yuif^es. 


Case  No.  96  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subardinale  yudge  of  Gya,  dated 
the  3^k  September  lS6g,  reversing  a 
decision  of  the  Moonsiff  of  Nowabad, 
dated  the  ^$lh  February  iS6g. 

DeoChand  Salioo  (Plainiid],  Appellant, 


Teeluck  Singh  and  others  (Defendants), 
Respondenls. 

Bahoos    Moliesh     Chunder     Cliomdhry    and 
Kishen  Succii  Mnakerjee  for  Appellant. 

Mr.  R.  E.  TuiidaU  and  Baboo  Dthendronath 
Bose  for  Respondenls. 
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Defendant  sued  for  the  money  covered  by  [he 
klstbundee,  and  obtiincd  8  nioney-deciee,  in  execitiDa 
of  which  Ihe  rights  and  inleresls  of  the  mortgagor 
were  purchased,  after  notice  of  plaintiff's  lien,  by  de- 
fendant No.  5,  who  entered  into  possession. 
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>  that,  under  the  { 


■ea,  the  mortgigor'! 
ijKiiL»  Miiu  iiiLcicbLs,  auiu  as  auove,  amounted  only 
to  the  equity  of  redemption,  and  Ihe  sale  did  not  ei- 
linguish  plamtiB's  right  under  Ihe  subsequent  mort- 
gage, and  thai  the  purchaser  cuuld  be  entitled  lo 
reuin  possession  only  in  case  of  his  paying  off  plaint- 


tiff  is  the  special  ap- 


Kemp,  J.— The  plai 
pellant  before  us. 

It  appears  that  the  plaintiff  and  the 
defendant  No.  5  had  mortgages  over  one 
and  the  same  property,  the  mortgage  of  tlie 
defendant  being  prior  in  date  to  the  mort- 
gage of  the  plaintiff. 

The  defendant,  instead  of  instituting  a 
suit  for  the  purpose  of  bringing  about  the 
sale  of  the  property  pledged,  sued  his  debtor 
for  the  money  covered  by  the  kistbundee, 
and  obtained  a  simple  money-decree.  Id  ex- 
ecution of  that  decree,  the  rights  and  interests 
of  the  mortgagor  were  put  up  for  sale  and 
purchased  by  defendant  No.  5,  the  first 
mortgagee.  We  are  told  that  the  debt  of 
the  defendant  has  been  thus  .satisfied,  and 
he  is  now  in  possession  of  the  mortgaged 
premises. 

At  the  time  of  the  sale,  notice  of  the 
lien  of  the  plaintiff  was  given  in  the  nsiul 
way.  The  plaintiff,  the  second  mortgagee, 
now  sues  to  make  the  property  pledged  un- 
der his  burnanamab,  dated  the  zjth  Kartick 
ij68,  liable  for  his  claim. 

The  decisions  of  both  the  Courts  bdow 
amount  to  this — that  because  there  has  been 
a  sale  of  the  property  in  execution  of  the 
money-decree  of  the  defendant  No.  5,  no 
re-sale  of  the  same  property  in  sattafaciion  of 
the  plainti&'s  lien  can  be  made. 

An  issue  was  raised  by  the  first  Conit 
as  to  the  bona  fides  of  the  plaintiff's  mort- 
gages. That  was  found  in  favor  of  the 
plaintiff,  and  no  appeal  was  made  10  the 
Lower  Appellate  Court  on  that  point.  We 
have,  therefore,  a  pure  point  of  law  before 
us  to  decide. 

We  are  of  opinion  that,  when  the  defend- 
ant, instead  of  pursuing  the  course  open  lO 
him,  viz.,  to  sue  to  make  the  property  pledged 
liable  to  satisfy  his  debt,  chose  to  sue  ft* 
the  money  due  to  him  and  to  be  content 
with  a  simple  money-decree,  and  in  execu- 
tion of  that  simple  money-decree,  to  sell  Ihe 
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rights  and  interests  of  the  judgment-debtor, 
the  mortgagor,  and  to  purchase  those  rights 
and  interests  himself,  those  rights  and  inter- 
ests amounting  only  to  the  equity  of  re- 
demption, such  a  purchase  would  not  ex- 
tingaish  the  right  of  the  plaintiff  under 
the  subsequent  mortgage.  The  plaintiff's 
lien,  under  such  circumstances,  would  still 
remain  unaffected  by  the  sale.  If  the  defend- 
ant had  proceeded  in  the  proper  manner, 
he  would  have  sold,  not  the  rights  and 
interests  of  the  judgment-debtor,  but  the 
whole  property  pledged  ;  and  by  so  doing,  he 
would  have  been  entitled,  jfrf//K,  to  pay  him- 
self ;  secondly^  to  pay  the  lien  of  the  plaint- 
iff; and  lastly y  if  any  balance  remained,  to 
pay  it  to  the  judgment-debtor.  Not  having 
done  so,  as  already  observed,  he  purchased 
nothing  but  the  rights  and  interests  of  the 
judgment-debtor  which  amounted  only  to 
the  equity  of  redemption.  If,  therefore, 
the  defendant  wishes  to  retain  possession  of 
the  property,  he  must  pay  off  the  mortgage 
of  the  plaintiff. 

In  the  course  of  the  argument,  the  plead- 
er for  the  respondent,  Mr.  Twidale,  refer- 
red to  page  93,  Macpherson  an  Mortgages, 
5th  Edition.  The  passage  referred  to  is 
to  this  effect :  ''  That  if  a  first  mortgagee 
"obtains  a  decree  against  the  mortgagor, 
'^andihe  lands  are  sold  in  execution  of  that 
"*  decree,  but  do  not  realize  more  than  enough 
"  to  pay  off  the  first  mortgage,  the  auction- 
"  {mrchaoer  has  a  title  to  the  lands  free  from 
"  all  incumbrances  subsequent  in  date  to  the 
''  first  mortgage." 

In  the  present  case,  the  first  mortgagee  did 
noi  sell  the  land  mortgaged  in  execution  of 
liis  decree,  bat  merely  the  rights  and  interests 
of  the  mortgagor.  Clearly,  therefore,  the 
defendant  stands  in  the  shoes  of  the  mort- 
gagor.  He  has  purcha&ed  the  equity  of 
iBdemption,  and  it  is  only  in  case  he  pays 
of  the  phintsff's  iien  that  be  is  entitled  to 
mtia  poBsesAon,  and  in  no  other  case. 
▼ol.  XIV. 


As  the  first  Court  found  the  lien  to  be  a 
bond'fide  one,  and  no  objection  was  taken 
to  that  point  on  appeal,  we  reverse  the 
decision  of  the  Lower  Courts,  and  decree  this 
appeal  with  all  costs. 


The  i6th  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Mahomedan  Law—Dower— Purchaser  from 

heirs. 

Case  No.  89a  of  1870. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Patna,  dated  the  1 8th  February 
iSjo,  reversing  a  decision  of  the  Subordi* 
nate  Judge  of  that  District,  dated  the  ijth 
July  i86g. 

Mussamut  Wahidoonissa  and  others 
(Plaintiffs),  Appellants, 

versus 

Mussamut  Subrattun  and  others  (Defendants), 

Respondents. 

Baboos  Mohesh  Chunder  Chowdhry,  Sreenath 
Doss,  and  Boodh  Sein  Singh  for  Appel- 
lants. 

Mr.  C.  Gregory  and  Moonshee  Mahomed 
Yusufiox  Respondents. 

A  Mahomedan  widow  in  possession  of  her  husband's 
property  must  be  treated  in  the  light  of  a  mortgagee  or 
pawnee  so  far  as  her  dower  is  concerned,  and  cannot  be 
deprived  of  possession  till  her  claim  for  dower  is 
satisfied. 

A  claim  for  dower  is  not  a  lien  on  the  property  such 
as  is  obtained  by  a  mortgage  which  enables  tiie  cre- 
ditor to  follow  the  property  wherever  it  goes.  The 
Mahomedan  Law  has  nowhere  placed  a  claim  for  dower 
as  high  as  a  mortgage,  but  has  ranked  it  on  a  par  with 
other  debts. 

A  purchaser  from  the  heirs  of  a  deceased  Mahomedan 
is  not  bound,  as  if  he  were  dealing  with  a  Hindoo 
widow,  to  inquire  into  the  existence  of  a  legal  necessity ; 
and  even  when  the  property  is  sold  in  execution  of  a 
decree,  he  is  not  bound  to  ascertain  whether  it  is  sold 
for  the  orivate  debts  of  the  judgment-debtors  or  for  an- 
cestral aebts. 

Hobhouse,  J. — The  facts  of  this  case 
are  very  simple.  The  plaintiff  is  the  widow 
of  one  Mahomed  Mehdee.  He  died  in  1861, 
leaving  the  plaintiff  and  two  sisters,  defend- 
ants in  this  cause,  his  heirs.  In  the  year 
1862,  the  present  plaintiff  sued  the  sisters 
as  well  for  dower  as  for  her,  the  widow's, 
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share  of  the  inheritance.  In  1864  she 
goi  a  decree  for  dower,  and  in  1865  a  decree 
for  possession  of  her  share  of  the  inherit- 
ance. The  sisters,  from  the  time  of  the 
death  of  Mahomed  Mehdee  in  1861  up  to 
1868,  remained  in  possession  of  their  share 
of  the  inheritance,  less,  of  course,  the  wi- 
dow's share  decreed  t»)  her  in  1865.  There- 
after, the  sifters  incurred  debts,  and  a 
decree  was  obtained  against  them  for  the 
amount  of  those  debts,  and  in  execution 
of  that  decree  the  defendant  in  this  suit 
purchased  the  ri<?hts  and  interests  of  the  sis- 
ters in  the  property  in  suit. 

That  property,  it  is  admitted,  formed  a 
part  of  Mahomed  Mehdee's  estate  at  the 
time  of  his  decease ;  and  it  is  also  admitted 
that  the  defendant  is  a  bond-fide  purchaser 
for  a  valuable  consideration  and  without 
notice  of  any  claims  against  the  estate  of 
the  deceased.  He  is  also  in  possession  of 
the  properly.  The  decree  of  1864  was 
virtually,  and  for  the  purposes  of  this  suit, 
it  is  admitted,  against  the  sisters  as  represent- 
atives of  the  estate  of  Mahomed  Mehdee. 
and  to  the  extent  only  that  they  had  taken  any 
part  of  that  estate. 

The  present  suit  is  on  behalf  of  the 
widow  to  have  it  declared  that  the  property 
of  which  the  defendant  became  the  pur- 
chaser in  1868  is  liable  to  be  sold  in  execu- 
tion of  her  decree  against  the  sisters  for 
dower  obtained,  as  I  have  said  before,  in 
the  year  1864.  The  Lower  Appellate  Court 
has  hrld  that  the  estate  in  the  hands  of  the 
purchaser  is  not  so  liable,  and  has  dismissed 
the  plaintiff's  suit.  The  plaintiff  appeals, 
and  the  substance  of  the  argument  on 
which  the  pleader  on  her  behalf  supports 
the  contention  that  the  property  in  question 
is  liable  for  the  dower-decree  is  this : — 

The  dower,  it  is  argued,  is  a  debt;  a 
claim  for  dower  takes  precedence  of  a  claim 
for  inheritance ;  the  plaintiff  is  a  creditor 
again *Jt  her  husband's  estate  for  dower,  and 
as  such  her  right  takes  precedence  of  the 
right  of  the  heirs  of  her  husband,  and  so 
of  the  right  of  any  creditor  of  those  heirs, 
and  of  any  purchaser  in  execution  of  a 
decree  of  such  creditor.  In  short,  it  is 
averred  that  dower  especially,  and  in  fact 
any  debt,  constitutes  under  the  Mahomedan 
Law  a  lien  upon  the  estate  of  the  debtor. 

On  the  other  hand,  it  is  contended  that 
there  is  no  difference,  and  indeed  it  is  not 
disputed  that  there   is   any  difference,  be- 


tween  a  debt  for  dower  and  any  other  debt, 
and  that,  therefore,  a  debt  for  dower  does 
not  constitute  a  lien  upon  any  particular 
property  which,  at  the  time  of  his  decease, 
may  have  made  up  the  estate  of  the  debtor, 
but  is  simplv,  like  any  other  debt,  a  some- 
thing which  the  creditor  can  claim  from 
the  heirs  of  the  debtor  to  the  extent  (hat 
those  heirs  have  received,  and  are  not  able 
satisfactorily  to  account  for,  any  assets  of 
the  estate  of  the  debtor. 

It  seems  to  me  very  questionable,  in  the 
first  instance,  whether  we  are  bound  to 
apply  the  Mahomedan  Law  at  all  to  the 
case  before  us.  It  is  not,  I  may  observe,  a 
case  of  succession,  inheritance,  marriage, 
caste,  or  religious  usage,  that  is,  a  case  of  the 
descrit)tion  to  which  we  are  bound  by  the 
provisions  of  Regulation  VII.  of  1832  to 
apply  the  Mahomedan  Law.  It  is,  as  it  seems 
to  me,  as  it  seemed  also  to  the  Judges  in  the 
case  to  be  found  in  page  509  of  Marshall's 
Reports,  a  case  simply  of  contract;  and  in 
such  a  case,  it  seems  to  me,  as  it  seemed  to  Mr. 
Justice  Campbell,  that  it  can  only  be  by  a 
side  wind  that  a  question  of  inheritance  un- 
der the  Mahomedan  Law  can  at  all  be  brought 
in.  If  the  case  is,  as  I  think  i<  is,  a  simple 
case  of  contract,  then  we  should  not  deal 
with  it  under  the  provisions  of  Mahomedan 
Law,  but  simply  as  a  case  of  contract  to 
which  we  are  to  apply  the  principles  of 
justice,  equity,  and  good  conscience. 

However,  I  will  assume  it  to  be  a  case  ot 
Mahomedan  Law,  and  I  still  do  not  think 
that,  under  the  strictest  interpretation  of  the 
Mahomedan  Law,  dower,  any  more  than  anv 
other  debt,  can  be  held  to  constitute,  under 
the  facts  of  the  case  before  us,  a  lien  upon 
any  particular  item  of  the  estate  of  a  de- 
ceased Mahomedan  debtor.  The  text,  and  in 
fact  the  sole  text,  relied  upon  is  that  to  be 
found  in  page  1,  Chapter  I.,  Section  I.  of 
Macnaghten's  Principles  ot  Mahomedan 
Law.  The  text  is  this  :  "  Debts  are  claim* 
"  able  before  legacies,  and  legacies  (whtchi 
"  however,  cannot  exceed  onethird  of  the ' 
"  testator's  estate)  must  be  paid  before  the 
**  inheritance  is  distributed." 

It  is  argued  from  this  that,  as  this  debt 
had  not  been  paid,  therefore  there  could  not 
have  been  any  legal  distribution  of  the  estate 
of  the  deceased  Mahomed  Mehdee;  and  that, 
if  there  was  no  legal  distribution,  then  the 
sisters,  who  were  in  this  instance  the  heirs, 
had  not,  in  reality,  any  estate  which  they 
could  dispose  of;  and  so  that  the  defendant 
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who  has  bought  only  the  rights  and  interests 
which  the  sisters  had,  has  taken  with  them 
the  liability  o^  the  sisters,  namely,  the  liabi- 
lity to  pay  the  debts  of  the  deceased.  It  is 
not  disputed  for  a  moment  that  the  liquid- 
ation of  debts  should  precede  the  distribution 
of  property  amongst  the  heirs.  That  is  laid 
down  clearly  in  the  paragraph  of  the  law  on 
which  the  plaintiff  relies,  and  again  in  the 
case  No.  16.  pages  94  and  95  of  the  same 
authority,  Macnaghten.  It  is  further  laid 
down  in  the  case  No.  10,  page  356,  that  the 
claim  for  dower  is  a  claim  prior  to  that  of 
inheritance  on  the  property  of  the  husband  ; 
and  in  case  No.  56,  page  126,  that  a  claim 
for  inheritance  cannot  be  maintained  till  the 
debt  for  dower  has  been  satisfied. 


But  here,  in  the  first  place,  it  cannot  be 
urged  that  there  can  be  no  distribution,  for, 
as  a  matter  of  fact,  such  distribution  has 
actually  been  made,  and  that,  by  reason  of 
action  taken  on  the  part  of  the  plaintiff  her- 
seU,  who,  in  that  suit,  which  was  terminated 
by  the  decree  of  1865,  prayed  for  and  ac- 
tually obtained  distribution  of  the  estate, 
namely,  herself  taking  her  one-fourth  of  that 
estate,  and  tjie  rest  of  it  being  left  in  pos- 
session of  the  two  sisters,  the  remaining  heirs 
of  the  deceased  Mahomed  Mehdee. 

But  even  had  there  been  no  distribution, 
still  the  question  seems  tome  to  be  what,  under 
the  Mahomed  an  Law.  is  meant  by  the  estate  of 
the  deceased,  when  it  is  said  that  that  estate 
is  liable  for  the  debts  of  the  deceased  ?    Is  it 
meant  to  be  exactly  that  property,  be  it  in 
land  or  be  it  in  money,  or  whatever  may  be 
its  nature  of  which  the  deceased  was  seized 
when  be  died  ;  or  is  it  meant  to  be  anything 
which  adequately  represents  that  estate  ?     1 
think,  on  a  proper  interpretation  of  the  text 
of  the  Mahomedan  Law,  it  is  not  meant  10  be 
the  exact  estate  as  it   stood  at  the  time  of 
the  husband's    death,   but  anything  which 
adequately  and  truly  represents  that  estate 
at  the  particular  time  at  which  a  claim  is 
made  upon  it.     I  find,  for  instance,  under  the 
law  of  sale,  Chapter  III.,  page  42,  that  "a 
•ale  is  defined  to  be  a  mutual  and  volun- 
tary exchange  of    property   for    property." 
So  that,  if  a  person  under  this  definition  of 
ttle,  as  in  this  case,  parted  with  property  in 
the  shape  of  land,  and  got  property  in  return 
jft  the  shape  of  money,  or  money's  worth, 
then  the  property   which  he  got  in   return 
adequately  and  fully  represents  the  property 
with  which  he  parted.     And  again   1  find 
W  Section  1,  Chapter  XL,  page  72,  and  in 


the  case  No.  8  at  page  88.  that  the  ''heirs 
are  answerable  for  the  debts  of  their  ances- 
tors, as  far  as  there  are  assets." 

So  that,  it  seems  to  me,  it  is  not  the  estate 
as  it  stood,  be  it,  as  I  have  said  bef;^re,  in 
Jand  or  in  money,  or  what  not,  which  in  it- 
self is  answerable  for  the  debts  of  the  de- 
ceased, but  it  is  the  heirs  them*^elves  who 
are  answerable,  and  that  to  the  extent  of 
any  assets  which  they  may  have  received 
and  in  whatever  shape  they  may  have 
received  them  from  the  estate  of  the  de- 
ceased. 


In  this  respect  the  Mahomedin  Law  seems 
to  me  to  be  curiously  and  almost  exactly  in 
accord  with  our  own  written  law  to  be  "found 
in  the  provisions  of  Section  203,  Act  VI 11. 
of  1859.  Speaking  of  representatives  that 
Section  declares  that,  "  if  the  decree  be 
"  against  a  party  as  the  representative  of  a 
"deceased  man,  and  such  decree  be  for 
**^ money  to  be  paid  out  of  the  property  of 
"  the  deceased  person,  it  may  be  ext^cuted 
"  by  the  attachment  and  sale  of  any  such 
"property,  or,  if  no  such  property  can  be 
"  found,  and  the  defendant  fail  to  satisfy  the 
"  Court  that  he  has  duly  applied  such  pro- 
"periy  of  the  deceased  as  shall  be  proved 
"to  have  come  into  his  possession,  the  de- 
"cree  may  be  executed  against  the  defend- 
"ant  to  the  extent  of  the  property  not 
"duly  applied  by  him,  in  the  same  manner 
"as  if  ii  had  been  against  the  defendant 
"  personally." 

So  that,  where,  as  in  the  case  described, 
there   was   a  decree  by   which   a   lien  was 
actually   created  on  the   property  of  a  de- 
ceased person,  still  the  law  does  not  declare 
that  that  property  may  be  followed  into  the 
hands  of  the  purchaser  for  the   purpose  of 
satisfying  the  decree,  but  it  does  declare  that 
the  decree-holder  may  execute  his   decree 
against   the    heir    of    the   deceased    10    the 
extent  of  the   property  not  duly  applied  by 
hind,  that  is,  to  the  extent  of  the  assets  that 
he  may  have  received  from  the  es  aje  of  the 
deceased,  and  may  not  l)e  able  otherwise  duly 
to  account  for.     1  do  not  think,  therefore, 
that,  even  under  the  Mahomeoan  Law,  it  can 
be  said  that  a  debt  agamst  a  deceased  person 
may  be  followed  against  the  property  of  the 
deceased  when  that  property  shall  cease  to 
be  in  the  possession  and  power  of  the  heir- 
at-law,  but    that   rather  the    remedy   is   to 
claim  the  debt  from  the  heirs  of  the  deceased 
to  the  extent  that  thev  mav  have  received, 
and  ma/  not  be  able  properly  to  account  for, 
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any   assets  which  they  may  have  received 
from  the  deceased  proprietor's  estate. 

This  view  of  the  law  seems  to  me  to 
have  been  followed  by  a  Division  Bench  of 
this  Court  in  the  case  to  be  found  in  page 
2 12,. XI.  Weekly  Reporter;  and  again  more 
decidedly  still,  in  the  case  No.  195  of  1869, 
Regular  Appeal,  Mussamut  Bibee  Meherun, 
plaintiff,  appellant,  dated  the  I2ih  January 
1870 ;  and  also  in  the  case  to  which  1  have 
already  referred  in  page  509  of  Marshall's 
Reports. 

It  is,  however,  contended  that  there  are 
cases  against  this  contention  to  be  found  in 
various  precedents,  which  I  shall  now 
quote. 

The  first  is  that  to  be  found  in  page  890 
of  the  Sudder  Dewanny  Decisions  of  1852. 
That  was  a  case  of  a  widow  in  possession, 
apparently  by  consent  of  the  heirs  of  the 
whole  of  her  deceased  husband's  property. 
In  that  case,  when  the  heir  or  rather  the 
purchaser  from  him  sought  to  obtain  posses- 
sion from  the  widow,  it  was  held  that  he  could 
not  do  so,  until  he  had  first  satisfied  the 
widow's  dower.  Mr.  Mytton,  one  of  the 
Judges  in  that  case,  dissented  from  the 
other  two  Judges,  holding  that  dower  was 
only  a  liability  for  which  the  person  who 
took  the  husband's  estate  was  answerable, 
and  not  the  estate  itself.  But  the  majority 
held  the  contrary  doctrine,  the  ground  on 
which  they  seemed  to  have  held  it  being 
that,  inasmuch  as  dower  took  precedence  of 
all  claims  by  inheritance,  so  the  heir  could 
not  sell,  and  the  purchaser  who  stood  in  the 
shoes  of  the  heir  could  not  obtain  possession 
of  the  estate  until  he  had  first  paid  off  the 
widow's  dower,  a  debt  due  upon  the  estate. 

The  next  case  is  one  to  be  found  in  9 
Weekly  Reporter,  page  318.  In  that  case 
al0O»  the  widow,  on  the  death  of  her  husband, 
hid  held  his  estates,  apparently  by  consent 
of  the  heirs,  in  lieu  of  her  dower,  and  had 
subsequently  been  ousted  by  the  heirs  under 
circumstances  which  do  not  apply  to  tlie 
case  before  us.  She  sued  for  dower  out  of 
the  estate,  and  the  learned  Judges  seem  to 
have  given  her  a  decree  on  the  following 
considerations.  They  seem  to  have  held 
that  dower  was  like  any  other  debt,  that  the 
liquidation  of  debts  preceded  any  dis- 
tribution of  inheritance,  and  if  the  heirs 
did  not  pay  the  dower  that  the  widow  had 
a  prior  claim  on  the  property,  real  or 
personal,  of  the  husband,  the  heirs,  until 
ihe  dower  was  paid,  having  no  legal  claim 


on  the  estate  adverse  to  the  widow,  the 
creditor  in  possession.  And  they  summed 
up  their  decision  in  these  words,  laying  dowtt 
at  page  320  this  proposition:  "These  texts 
''  and  cases  seem  to  us  to  establish  the 
"  position  that  the  widow  of  a  Mussulman  in 
"  possession  of  her  husband's  estate  under 
"  a  claim  of  dower  has  a  lien  upon  it  as 
"against  those  entitled  as  heirs,  and  is 
"entitled  to  possession  of  it  as  against  them 
"  till  her  claim  of  dower  is  satisfied."  And 
again,  page  321:  "  However  that  may  be, 
"we  think  we  may  hold  that,  when  a 
"  Mahomedan  widow,  who  has  actually 
"obtained  possession  of  the  estate  of  the 
"  deceased  husband,  has  been  deprived  of 
"  possession  by  a  decree  in  favor  of  heirs 
"  who  take  with  notice  of  the  existence  of 
"  her  claim  to  dower,  and  more  particularly, 
"  where  her  right  to  sue  to  establish  her 
"  claim  to  dower  has  been  expressly  reserved, 
"  we  may  treat  the  heirs  as  taking  the  pro- 
"perty  subject  to  a  lien  which  is  not 
"  divested  by  the  decree." 

Those  were  the  findings  of  the  Court  in 
that  instance. 

The  next  case  is  to  be  found  in  io  Weekly 
Reporter,  page  369.  There  are»two  deciskms 
given  by  the  learned  Chief  Justice  and  two 
other  Judges  of  this  Court,  to  be  found 
quoted  in  this  case,  and  in  both  of  those 
cases  the  widow  was  in  possession,  and  was 
holding  over  by  reason  of  the  debts  due  to 
her  for  her  dower,  and  the  heir  sued  U> 
recover  possession.  The  learned  Judges 
said :  "  What  the  plaintiff  really  wanted  to 
"  trv  in  this  suit  was  whether  he  was 
"  entitled  to  succeed  to  a  1 2-annas  share  of 
"  the  property  of  the  late  Moulvie  Mahomed 
"  Ibrahim,  and  to  recover  from  the  widows 
"  the  possession  of  that  portion  of  the  pro* 
"  perty."  And  again :  "  Another  of  the 
"  issues  raised  by  the  Subordinate  Judge 
"  was  whether,  according  to  the  Mahomedan 
"  Law,  the  plaintiff  was  entitled  by  right 
"of  inheritance  to  12  annas  out  of  Uie 
"whole  estate  of  Mahomed  Ibrahim^  or 
"  whether  the  widows  of  the  said  Mahomed 
"  Ibrahim  on  account  of  dower  due  to  theiu 
"  were  entitled  to  retain  possession  of  the 
"  whole  estate."  Then  they  go  on  to  say 
that  in  the  case  which  they  quoted  it  had 
been  held  that  "  the  widow  ot  a  Mahome* 
"  dan  in  possession  of  her  husband's  estate 
"  under  a  claim  of  dower  has  a  lien  upon  H 
"as  against  those  entitled  as  heirs,  and  is 
"  entitled  to  possession  as  against  them  till 
"  her  claim  to  dower  is  satisfied." 
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ADd  again,  according  to  the  decisions  to 
which  they  had  already  referred,  they  thought 
that  the  widow  ''was  entitled  to  a. lien  upon 
"her  huaband's  estate  fpr  the  amount  of 
''any  dower  which  remained  due  to  her." 

And  again:  "Assuming,  then,  that  the 
"  plaintiff  as  the  heir  of  the  deceased  Moulvie 
"was  entitled  to  a  12-annas  share  of  the 
*^  whole  of  his  estate,  he  was  not,  according 
'*  to.  the  decisions  to  which  1  have  referred 
"entitled  to  recover  possession  of  that 
"estate  from  the  widows  so  long  as  any 
"portion  of  the  dower  remained  unsatisfied, 
"  nor  could  he  be  entitled  to  mesne-profits." 

And  finally,  they  were  of  opinion  that 
"the  decision  of  the  Subordinate  Judge  as 
"regards  the  widow  Khodejah's  lien  on  the 
"estate  for  her  unpaid  dower  Ought  to  be 
"affirmed."  It  was  further  pointed  out 
that  "  the  plaintiff  ought  to  have  sued 
"for  an  account  of  the  dower  due  to  the 
"widow  and  to  be  let  into  possession  upon 
"payment  of  that  amount." 

The  next  case  relied  on  is  to  be  found  in 
pages  319  and  220,  6  Moore's  Privy  Council 
Reports.  That  case  is  quoted  at  length 
in  the  decision  to  which  I  have  just  referred 
in  10  Weekly  Reporter,  and  that  was  also  a 
case  in  which  the  widow  was  in  posses^ 
non  of  her  husband's  estate.  Their  Lord- 
ships in  the  Privy  Council  seem  to  have 
held  that  a  creditor  in  the  position  of  a 
widow  might  take  so  much  of  the  debtor's 
property  as  would  cover  the  debt ;  and  that 
tiie  widow  was  in  possession  much  as  an 
execatrix  in  English  Law  might  be  in  pos- 
session, and  so  was  entitled  to  hold  over  for 
dower  as  a  debt,  subject  to  a  suit  for  an 
account. 

Now,  I  think  that  when  all  tl^ese  cases  are 
considered  carefully,  they  are,  in  fact,  what 
they  have  been  described  to  be  by  the 
tetrned  Judges  of  this  Court  who  passed 
the  decision  to  which  I  have  referred  above, 
Of  the  1 2th  January  1870.  They  are,  I  think, 
•1!  of  them  cases  in  which  dower  being 
admitted  to  be  due,  the  widow  was  or  had 
been  in  possession  of  the  whole  estate,  and 
in  which  the  heirs  sought  to  oust  the  widow 
^hout  having  previously  paid  the  amount 
of  the  dower  or  debt.  Now,  it  seems  to 
■w  that  in  such  a  case,  under  the  Mahome- 
dao  Law,  had  it  not  been  the  case  of  a  widow 


of  which  he  was  in  possession  until  V\e 
debt  had  been  paid  off.  "Hypothecation,' 
it  is. said  in  Section  15,  Chapter  11,  page 
74,  Macnaghten's  Mahomedan  Law,  that  is, 
an  ordinary  lien,  as  I  understand  it,  "  is 
"unknown  to  the  Mahomedan  Law;"  and 
there  cannot  ever  be  any  mortgage  unless 
there  be  seizing.  And  in  Section  20  of  the 
same  Chapter,  it  is  further  laid  down  that  a 
creditor  seized  of  the  property  may  satisfy  his 
own  debt  to  the  exclusion  of  the  other 
creditors. 

And  in  the  case  No.  3,  page  347,  Mac- 
naghten,  the  following  doctrine  is  laid 
down : — 

"  All  debts  (contracted  in  health)  are  of 
"  equal  validity,  except  those  of  mortgagees 
"  and  pawnees,  that  is  to  say,  persons  with 
"  whom  the  property  of  the  deceased  may 
"  have  been  deposited  in  mortgage  or  pledge. 
"  The  claim  of  such  persons  are  entitled  to 
"  priority,  and  they  art  authoriztd  to  satis- 
^  fy  /^w  <>'^^n  demands  out  of  the  property 
"  in  their  possession :  after  which  the  sur- 
"pluB  (if  any  should  remain)  will  be  divi-r 
"  ded  among  the  other  claimants." 

It  seems  to  me  that,  under  this  doctrine, 
any  creditor,  be  it  the  widow  or  any  other 
creditor,  who  ^as  either  by  consent  of  the 
debtor  when  living,  or  by  consent  of  the 
heirs  of  the  debtor  after  the  debtor's  death, 
in  possession  of  the  debtor's  estate  for  the 
satisfaction  of  his  debt,  would  be  enti- 
tled to  remain  in  such  possession  until  the 
amount  of  his  debt  had  been  paid  off.  I 
think  it  is  upon  this  doctrine  of  the  Maho- 
medan Law  that  the  learned  Judges  in  the 
cases  on  which  the  plaintiff's  pleader  relies, 
came  to  the  conclusion  that  the  widow  in 
possession  of  her  husband's  estate  and  hold- 
ing over  until  payment  of  her  dower  against 
the  heirs,  was  entitled  to  hold  over  until 
her  dower  was  paid. 

But  here,  as  I  have  said  before,  the  case 
is  entirely  different.  The  widow  is  liot 
in  possession.  On  the  contrary,  at  her 
suit,  distribution  was  made  so  far  back 
as  five  years  before  the  institution  of  this  suit 
of  her  husband's  property.  By  that  dis- 
tribution, the  sisters,  so  far  as  they  were 
heirs,  were  put  in  possession  of  the  property 
they  inherited.  They  dealt  with  it  and  in- 
curred debts  of  their  own.  The  property 
especially  but  that  of  any  other  creditor,  J  was  sold,  and  the  defendant  paid  a  just  and 
such  creditor  eqaally  with  the  widow  would  I  proper  equivalent  for  it.  That  equivalent 
teve  been  entitled  to  hold  over  the  estatewas  then     really  paid  to  the  heirs,  and  the 
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tperty  which  it  represented  ceased  from 
t  time  to  represent  the  estate  of  the 
deceased.  The  equivalent  paid  for  the  pro- 
perty did  instead  represent  that  estate,  and 
was,  in  reality,  assets  of  the  estates  paid  into 
the  hands  of  the  heirs  to  be  by  them  account- 
ed for. 

The  plaintiff,  therefore,  if  she  have  any 
debts  due  to  her  from  the  husband's  estate 
for  her  dower,  must,  I  think,  in  satisfaction 
of  that  debt,  follow  the  assets  which  have 
been  duly  made  over  to  the  heirs  of  the  hus- 
band. She  must  follow  those  assets  and 
cannot  follow  the  particular  property  itself, 
for  that,  in  reality,  no  longer  exists  as  an 
asset  of  the  estate  but  has  been  properly 
and  fairly  exchanged  for  assets  of  a  different 
description. 

In  this  view  of  the  case.  I  would  uphold 
the  judgment  of  the  Court  below,  and  dis- 
miss this  appeal  with  costs. 

Loch,  J, — I  prefer  looking  at  this  case  from 
the  Mahumedan  point  of  view  in  which  it 
has  been  placed  before  us,  and  looking  at  it 
from  this  point  I  concur  in  the  conclusion 
come  to  by  my  colleague. 

Looking  to  the  principles  of  Mahomedan 
Law,  we  find  first  that  debts  are  claimable 
before  legacies,  and  legacies  must  be  paid 
before  the  inheritance  is  distributed.  Mac- 
naghten,  Chapter  L,  Rule  5. 

Again,  all  the  debts  due  by  the  testator 
must  be  liquidated  before  the  legacies  can 
be  claimed.  Macnaghten,  Chapter  VL,  on 
Wills,  Rule  6. 

Thirdly,  heirs  are  answerable  for  the 
debts  of  their  ancestor  as  far  as  there  are 
assets.  Macnaghten,  Chapter  XI.,  on  Debts, 
Rule  I. 

Rule  20  of  the  same  Chapter  lays  down 
as  follows  :  ''  If  a  person  die  leaving  many 
"  creditors,  and  he  may  have  pawned  or  mort- 
"  gaged  some  property  to  one  of  them,  such 
"  creditor  is  at  liberty  to  satisfy  his  own 
**  debt  out  of  the  property  of  the  deceased 
"  debtor,  which  is  in  his  own  possession,  to 
"  the  exclusion  of  all  other  creditors." 

It  may  be  here  remarked  that  the  deci- 
sions of  this  Court  appear  almost  invariably 
to  have  treated  the  widow  in  possession  of 
her  husband's  property  in  the  light  of  a 
mortgagee  or  pawnee,  so  far  as  her  dower  is 
concerned,  and  have  held  that  she  could  not 
be  deprived  of  possession  till  her  claim  for 
-*— '  is  satisfied. 


The  law  makes  no  distinction  between  a 
claim  of  dower  and  other  debts,  and  case 
XXIII.,  Macnaghten's  Precedents  of  Mar- 
riage Dower,  &c.,  shows  the  course  which 
should  be  pursued  by  the  heirs  or  executors 
of  a  deceased  person,  and  is  in  the  follow- 
ing terms:  "The  claim  of  the  widow  for 
'*  dower  is  just,  and  the  claims  of  the  other 
"creditors  for  the  payment  of  their  debts 
"  out  of  the  estate  are  also  just.  Under 
*'  these  circumstances,  after  the  ascertain- 
"ment  of  the  amount  of  the  dowvr  and 
"  of  the  sum  due  to  the  creditors  of  the 
"  deceased,  the  whole  property,  moveable  and 
"immoveable,  must  be  collected,  and  it 
"  must  be  examined  with  a  view  to  find  out 
"  whether  or  not  it  is  sufficient  to  satisfy  all 
"the  claims.  If  so>  it  must  be  appropriated 
"in  that  manner;  and,  if  not,  each  person 
'*  must  get  a  proportional  share."  The  law 
makes  no  distinction-  between  a  claim  for 
dower  and  other  debts.  No  preference  is 
given  to  one  description  of  claim  over  an- 
other, and  a  pro  rata  distribution  must  be 
made  with  respect  to  all. 

In  case  XXIV.  of  the  same  Chapter,  a  dis- 
tinction is  drawn  between  money  and  other 
properly  in  cases  of  dower,  W2.,  that  "the 
"widow  is  at  liberty  to  take  the  former  de- 
"scription  of  property  over  which  she  has 
"absolute  power,  but  as  to  other  property 
"  she  is  entitled  to  a  lien  on  it  as  security 
"for  the  debt,  and  it  does  not  become  her 
"property  absolutely  without  the  consent 
"of  the  heirs  or  a  judicial  decree.  Where 
"  the  debt  is  large  and  the  estate  small,  the 
"former  necessarily  absorbs  the  latter  in 
"  spite  of  any  objection  urged  by  the  heirs, 
"who,  until  they  pay  the  debt,  have  no 
"  legal  cl^im  against-  the  creditor  in  posses- 
"sion  to  deliver  up  the  estate."  This 
evidently  contemplates  the  case  of  a  widow 
in  possession. 

In  case  X.,  Macnaghten's  Precedents  of 
Debts,  the  question  asked  is :  "  Whether  a 
"  widow  has  a  lien  on  the  personal  pro- 
"perty  of  her  husband  in  satisfaction  of 
"  her  dower  in  preference  to  the  other 
"heirs?"  And  the  answer  is:  "If  the 
"other  heirs  pay  the  widow  the  amount  of 
"her  dower,  she  has  no  claim  to  the  pro- 
"  perty  left  by  her  husband,  except  for  her 
"  legal  share  of  the  inheritance  ;  and  if 
"  they  do  not  pay  her  the  amount  of  bef 
"  dower,  she  has,  in  the  first  instance,  a 
"prior  claim  on  account  of  her  dower  oa 
"the  property  left  by  her  husband^  whether 
"real  or  personal.    The  residue,  after  her 
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''claim  of  dower  is  satisfied,  will  be  divided 
*•  between  her  and  the  other  heirs  according 
'•to  tieir  respective  sbares  of  inheritance." 
;    It  is  clear,  therefore,  and  is  indeed  admit- 
ted by  the  parties  before  us,  that  a  claim 
for  dower    is    on    the     same    footing     as 
any  other  debt  due  by  the  deceased ;  but 
while  the  appellant  contends  that  all  debts 
are  a  lien  on  the  estate  of  the  deceased,  and 
that  creditors  can  follow  the    property    of 
the    deceased    into    whosoever's     hands    it 
goes,  the  respondent  contends  that  debts  of 
a  deceased  Mahomedan  are  in  no  higher  a 
position  than  the  debts  of  any  other  person, 
that  though  the  heirs  are  liable  to  the  extent 
of  the  assets  which  came  into  their  hands, 
the  creditors  cannot  follow  property  of  the 
deceased  which  has  been  sold  by  the  heirs 
or  representatives  of  the  deceased  to  a  bond- 
ide  purchaser,  without  notice,  for  a  valuable 
consideration. 

It  is  admitted  by  the  appellant's  pleader 

that,  if  the  property  were  sold  by  the  heirs 

to  liquidate  the  debts  of  the  deceased,  the 

purchaser  would  secure  a  good   title ;   but 

how  is   the   purchaser    to    know    for  what 

purpose  the  property  is  offered  for  sale  ?     A 

purchaser   from    the    heirs  of    a  deceased 

Mahomedan    is  not  bound,   as  if  he  were 

;  dealing  with   a   Hindoo  widow,  to  enquire 

into  the  existence  of  a  legal  necessity,  and 

\  even  when  the  property  is  sold  in  execution 

I  of  a  decree,  as  in  the  present  instance,  he  is 

I  not  bound  to  ascertain  whether  it  is  sold  for 

I  the  private   debts  of  the  judgment-debtors 

I  or  for  ancestral  debts. 


But  the  cases  in  Macnaghten  referred  to 
above  contemplate  a  state  of  things  different 
from  that  in  the  present  case.    They  con- 
template  the   stale   of   the   property   before 
panition,  and    point  out  the   course  which 
should  be  followed  by  the  heirs  or  executor 
of  the  deceased  before  partition   of   the   in- 
heritance.    But  a  case  of  this  kind  might 
happen.     The  heirs,  with  every  intention  of 
pa}ing  off  the  debts  of  their  ancestor,  mi^ht 
not  know  who  his  creditors  were,  and  after 
a  time  might,  in  perfect  good  faith,  partition 
the  property.     If  one  of  the  heirs,  after  such 
I  partition,  were  to  sell  his  share  of  such  pro- 
perty to  a  stranger  for  any  cause,   say,   to 
rai$e  money  to  pay  the  Government  revenue 
or  discharge  his  own  debts  or  to  meet  fa- 
ntty-expenses,  could  a  creditor,  on   obtain- 
'ing  a  decree  for  the  amount  of  a  debt  due 
b]r  the  ancestor,  come  down  upon  the  pro- 


without  notice  ?     It  appears  to  me  that  he 
could  not ;  and  if  an  ordinary  creditor  could 
not,   could    a   creditor  having   a  claim  for 
dower  seize  the  property  ?     I  think  not,  for 
the  Mahomedan  Law  does  not  rank  dower 
in  a  higher  position  than  other  debts,  and 
therefore  what   the  ordinary  creditor  could 
not  do,  the  dower-creditor   would  have   no 
power  to  do,  merely  from  the  circumstance 
of    his    being    a    dower-creditor.      A    cre- 
ditor could  go  against  the  heirs,  who  would 
be   responsible   to   the   extent  of   the    pro- 
perty  of   the    deceased    which    came    into 
their  hands,  and  would  be  liable  to  account 
to  him  for  the  assets,  which,  if  not  proper- 
ly   applied    to    the    discharge   of    the    an- 
cestor's debts,    would    make   them   person- 
ally   responsible.     As    they     had     received 
from   the   purchaser   an   equivalent   for  the 
property,     they     would     have     to     account 
for  its  expenditure,  but  the  purchaser  could 
not  be  required  to  give  up  the  property,  nor 
can  the  creditor  look   both   to   the   money 
and  to  the  property  for  the  payment  of  his 
debt. 

But  it  may  be  urged  that  in  the  present 
case  the  heirs,  who  were  in  possession  of  the 
property  of  the  deceased,  were  aware  of  the 
e;!cistence  of  the  debt  claimed  by  the  appellant 
on  account  of  dower,  and  in  fact  she  had 
got  a  decree  against  them  in  <heir  presence 
for  the  amount,  so  that  they  had    no  right 
to  sell  the  property  without  payment  of  her 
claim  or  for  the  purpose  of  liquidating  the 
debt   due  to  her.     But  even  if  this  be  ad- 
mitted, does  the  appellant  stand  in  a  better 
position    than   any  other   creditor?  Suppose 
that  the  heirs  had  sold   the   property   with 
the  view  of  evading  payment  to  her,  though 
in  the  present  case   such    is  not  the  fact, 
would  such  conduct  on  their  put  render  a 
bond-fide    purchaser,    without    notice,   liable 
to  be   deprived   of  the  property   which    he 
has  purchased  in  good  faith  for  a  valuable 
consideration?   The   heirs   may  have  acted 
improperly,  but  in  the  absence  of  collusion 
on  the  part  of  the  purchaser  who  has  paid 
his  money  for  the  property,  their  misconduct 
cannot  make  his  purchase  void  and  render 
the  property  liable  to  seizure  and  sale  by 
the  creditor.    A  claim  for  dower  is  not   a 
lien  on  the  property,  such  as  is  obtained  by 
a  mortgage  which  enables  the  creditor  to 
follow  the  property  wherever  it  goes.    The 
Mahomedan    Law    has    nowhere    placed  a 
claim    for   dower   as   high   as   a    mortgage, 
but    has    ranked    it    on    a   par  with   ordi- 
nary   debts.    It    is    true    that    our    Courts 


J^Cfty  m  the  hands  of  a  bond-fide  pufchaser  [  have    looked  with  favor    on    this    class  of 
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debts,  and,  where  the  widow  is  in  possession, 
have  not  allowed  her  possession  to  be  dis- 
turbed until  the  dower  is  paid,  and  indeed, 
where  the  widow  has  been  put  out  of  pos- 
session, they  have  declared  her  right  to  have 
her  dower  paid  out  of  the  property ;  but  it 
has  never  been  held  that  a  claim  for  dower 
is  of  the  nature  of  a  mortgage,  and  that  a 
dower-creditor,  not  having  had  possession, 
may  follow  the  property  into  the  hands  of 
a  third  party  who  has  purchased  in  good 
faith  witnout  notice.  If  there  has  been  no 
collusion  on  the  part  of  the  purchaser,  the 
misconduct  of  the  vendors  cannot  affect  the 
title  of  the  purchaser,  and  the  creditor  must 
still  look  to  the  vendors  as  heirs  of  the 
deceased  owner  of  the  property  for  the  pay- 
ment of  their  debts,  for  the  heirs  would 
have  to  account  to  him  for  the  money  which 
they  received  as  the  price  and  equivalent  of 
the  estate  which  should  have  been  sued  for 
the  payment  of  the  debts  of  the  deceased. 

The  appeal  is  dismissed  with  costs. 


The  i8th  August  1870. 
Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Rent^Sttit— Jurisdiction. 

Case  No.  151  of  1870. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  East  Burdwan^   dated  the 
1 8th  May  i86g,  affirming  a  decision  of 
the  Subordinate   Judge   of  that  District, 
dated  the  nth  December  1868. 

Maharaja  Dheraj  Mahtab  Chand  Bahadoor 

(PlaintifiF),  Appellant, 

versus 

Mokoond  Bullub  Bose  and  others  (Defend- 
ants), Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohendro  Lall  Seal  ior 
Respondents. 

A  suit  for  rent  due  not  solely  for  land,  but  also  for 
buildings,  is  not  cognizable  by  the  Revenue  Courts. 

Jackson,  J. — This  was  a  suit  for  ar- 
rears of  rent.  The  question  befor'^  both  the 
Lower  Courts  seems  to  have  bf  4  whether 
the   jurisdiction  to  try  the  sni'      as  in  the 


Civil  Court  or  was  in  the  Revenue  Comt. 
Both  the  Lower  Courts  have  come  to  the  con- 
clusion that  the  jurisdiction  was  with  the 
Revenue  Court,  and  have  dismissed  the 
suit  of  the  plaintiff  from  hearing  in  the 
Civil  Court. 

>  (3n  special  appeal  to  us  it  is  argued  that 
this  decision  is  wrong,  and  that  the  juris- 
diction at  the  time  this  plaint  was  preferred 
was  in  the  Civil  Court. 

It  would  not  have  been  necessary  to  try 
this  point  now,  as,  whether  the  jurisdiction 
was  in  the  one  Court  or  the  other,  the 
jurisdiction  is  now  in  the  Civil  Court;  bat, 
as  the  question  has  been  pressed  upon  as 
in  connection  with  the  matter  of  costs,  it 
becomes  necessary  to  decide  whether,  at  the 
time  this  plaint  was  put  in,  it  was  entertain- 
able  in  the  Civil  Court  or  not. 

The  mehals  leased  appear  to  consist  of 
two  large  bazaars  in  the  town  of  Burdwan. 
One  of  them  is  the  Chandnee  bazaar  close  to 
the  Maharajah's  palace.  The  kubooleut 
is  put  in.  From  this  kubooleut,  it  is  quite 
clear  that,  not  only  is  the  land  leased,  bat 
also  the  buildings  in  the  bazaar  are  leased. 
The  rent  which  is  assessed  ^oes  not  issue 
only  out  of  the  land,  but  also  out  of  the 
buildings;  and,  in  fact,  in  the  case  of  a 
bazaar  like  this,  it  must  issue  principally  oat 
of  the  buildings. 

One  case  which  was  quoted  by  the  re- 
spondent's vakeel  before  us  in  order  to  forti- 
fy his  argument  is  directly  against  hinit 
namely,  the  decision  reported  at  page  9, 
Volume  IL,  Weekly  Reporter.  That  was 
a  case  in  which  the  land  had  been  leased  for 
certain  indigo  manufacturing  purposes.  Fac- 
tories had  subsequently  been  built  upon  the 
land,  and  a  suit  regarding  rent  had  been 
brought,  and  it  was  attempted  to  be  con- 
tended that,  as  factories  were  situated  upon 
the  land,  the  suit  could  not  be  brought  in 
the  Revenue  Courts ;  but  it. was  held  that, 
as  the  lease  was  not  for  the  factory,  hot 
only  for  the  land,  the  suit  would  lie  in  the 
Revenue  0)urts.  Had,  however,  the  Wse 
been  for  the  factory  as  well  as  the  I  nd, 
the  suit  could  not  have  been  preferred  in  the 
Revenue  Court.  The  decision  is  dire  itlf 
against  the  argument  of  the  responds  u*s 
pleader.  I  quite  concur  in  that  decis  on, 
and  I  understand  that  that  decision  las 
been  followed  generally  in  this  Court  for 
some  years  past. 

The  rent  which  is  demanded  in  this  .  8€, 
not  being  solely  for  the  land,  bitf  air  for 
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■ibe  buildings,  it  appears  to  me  that  the  suit 
does  not  lie  in  the  Revenue  Courts,  and 
that  the  Lower  Courts  are  wrong  in  deciding 
10  that  effect.  The  decision  of  the  Lower 
Courts  must  be  set  aside,  and  the  case 
must  be  remanded  to  the  first  Court  for 
trial.  The  respondent  must  pay  the  costs 
of  ail  the  Courts. 

MiUtr^  J, — ^I  concur. 


The  23  rd  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Arbitration-award 

Case  No.  231  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan^ 
dated  the  loth  January  iSyo^  reversing 
a  decision  of  the  Moomiff  of  Kulna, 
dated  the  2jrd  August  rS6p. 

Raj  Narain  Roy  (one  of  the  Defendants), 
•     Appellant, 

versus 

Jaggessur  Mookerjee  and  others  (Plaintiffs), 

Respondents, 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Mohendro  Lall  Seal  for  Respondents. 

Where  matters  in  dispute  are  referred  to  arbitration, 
and  it  is  found  that  one  question  at  issue  is  omitted 
from  the  reference,  and  that  the  award  returned  by  the 
ubitrators  contains  no  decision  thereon,  the  party 
interested  should  bring  the  omission  to  the  notice  of 
tlie  Court.  If  he  fails  to  do  so,  the  Court  is  nut  wrongs 
in  not  passing  any  order  or  coming  to  any  decision 
00  that  point. 

Jackson^  J, — This  case  was  brought  for 
possession  of  5  plots  of  land  stated  to  belong 
to  a  mokurruree  iumma,  and  also  for  a  6ih 
pk)t  of  lakheraj,  with  wassilat. 

1  lore  the  issues  were  framed,  the  plaint- 
iff*! vakeel  on  being  examined  stated  that 
be  lid  not  wish  to  sue  to  recover  possession 
of  ie  5  plots  of  mokurruree  land,  but  only 
for  I  declaration  of  his  right  to  that  land  ; 
ani  that,  instead  of  the  mesne-profits  of  that 
lar  ,  be  sought  to  recover  damages  for  the 
en  s  which  had  been,  from  time  to  time, 
cai  ed  away  by  the  defendant  from  that 
lai 
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Issues  were  framed  and  proceedings  had 
gone  on  for  some  time  when  the  matters  in 
dispute  between  the  parlies  were  referred  to 
arbitration.  The  Court,  in  referring  the 
matters  in  dispute  to  arbitration,  apparently 
omitted  from  its  reference  the  question  as  to 
whether  the  plaintiff  was  entitled  to  obtain 
damages  for  the  alleged  carrying  off  of  his 
crops  growing  on  the  mokurruree  land.  The 
consequence  of  this  omission  was  that  in  the 
award  of  the  arbitrators  no  decision  was 
arrived  at  upon  this  point. 

When  the  award  was  filed,  objections 
were  raised  to  jt  on  the  part  of  the  defend- 
ant whose  interests  were  affected  by  it;  but 
those  objections  were  overruled.  The  plaint- 
iff did  not  then  bring  to  the  notice  of  the 
Court  that  there  had  been  an  omission  in 
the  reference  to  the  arbitrators,  or  that  any 
point  still  remained  to  be  tried ;  and  the 
Court  consequently  recorded  a  decree  in  ac- 
cordance strictly  with  the  award. 

The  plaintiff  thereupon  appealed,  not 
against  the  award,  but  on  the  point  that  there 
had  been  an  omission  to  try  the  question  of 
his  right  to  obtain  damages  for  the  carrying 
off  of  his  crops.  The  Subordinate  Judge,  in 
deciding  that  appeal,  passed  an  order  remand- 
ing the  case  for  trial  of  the  point  which  had 
been  omitted,  at  the  same  time  reversing  the 
decree  of  the  Moonsiff.  In  consequence  of 
this,  the  Moonsiff  re-tried  the  whole  case. 
There  was  a  second  appeal  to  the  Subordi- 
nate Judge,  and  he  has  now  stated  that 
what  he  intended  was  not  to  reverse  the 
decree  passed  on  the  award,  but  only  to 
remand  the  case  for  a  decision  of  the  point 
which  had  been  omitted  in  the  first  trial. 

The  defendant  now  appeals  to  this  Court. 
The  grounds  of  his  appeal  refer  to  the 
point  that  the  Subordinate  Judge  should 
have  interfered  with  the  decree  passed  upon 
the  award ;  but  in  the  course  of  the  argu- 
ment it  was  admitted  that  none  of  those 
grounds  could  be  sustained ;  and  it  has 
been  argued  before  us  that,  as  the  plaintiff 
had,  in  the  first  instance,  agreed  that  the 
question  of  his  right  to  damages  should  be 
referred  to  arbitrators,  and  as,  when  the 
reference  was  made,  and  the  award  was 
returned,  and  before  decree  was  passed  upon 
it,  he  made  no  further  objection  on  the 
question  of  those  damages,  and  did  not  then 
and  there  bring  to  the  notice  of  the  Coiut 
that  this  was  a  matter  which  had  been 
omitted  both  from  the  reference  and  the 
award,  he  is  not  entitled,  after  decree  had 
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debts,  and,  where  the  widow  is  in  possession, 
have  not  allowed  her  possession  to  be  dis- 
turbed until  the  dower  is  paid,  and  indeed, 
where  the  widow  has  been  put  out  of  pos- 
session, they  have  declared  her  right  to  have 
her  dower  paid  out  of  the  property ;  but  it 
has  never  been  held  that  a  claim  for  dower 
is  of  the  nature  of  a  mortgage,  and  that  a 
dower-creditor,  not  having  had  possession, 
may  follow  the  property  into  the  hands  of 
a  third  party  who  has  purchased  in  good 
faith  witnout  notice.  If  there  has  been  no 
collusion  on  the  part  of  the  purchaser,  the 
misconduct  of  the  vendors  cannot  affect  the 
title  of  the  purchaser,  and  the  creditor  must 
still  look  to  the  vendors  as  heirs  of  the 
deceased  owner  of  the  property  for  the  pay- 
ment of  their  debts,  for  the  heirs  would 
have  to  account  to  him  for  the  money  which 
they  received  as  the  price  and  equivalent  of 
the  estate  which  should  have  been  sued  for 
the  payment  of  the  debts  of  the  deceased. 

The  appeal  is  dismissed  with  costs. 


The  i8th  August  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Rent^uit— JurisdictioiL 

Case  No.  151  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
1 8th  May  rS6g,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  nth  December  1868, 

Maharaja  Dheraj  Mahtab  Chand  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Mokoond  Bullub  Bose  and  others  (Defend- 
ants), Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohendro  Lall  Seal  for 
Respondents. 

A  suit  for  rent  due  not  solely  for  land,  but  also  for 
buildings,  is  not  co^izable  by  the  Revenue  Courts. 

Jackson,  J, — This  was  a  suit  for  ar- 
rears of  rent.  The  question  before  both  the 
Lower  Courts  seems  to  have  been  whether 
the   jurisdiction  to  try  the  suit  was  in  the 


Civil  Court  or  was  in  the  Revenue  Court. 
Both  the  Lower  Courts  have  come  to  the  con- 
clusion that  the  jurisdiction  was  with  the 
Revenue  Court,  and  have  dismissed  the 
suit  of  the  plaintiff  from  hearing  in  the 
Civil  Court. 

On  special  appeal  to  us  it  is  argued  that 
this  decision  is  wrong,  and  that  the  juris- 
diction at  the  time  this  plaint  was  preferred 
was  in  the  Civil  Court. 

It  would  not  have  been  necessary  to  try 
this  point  now,  as,  whether  the  jurisdiction 
was  in  the  one  Court  or  the  other,  the 
jurisdiction  is  now  in  the  Civil  Court;  but, 
as  the  question  has  been  pressed  upon  us 
in  connection  with  the  matter  of  costs,  it 
becomes  necessary  to  decide  whether,  at  the 
time  this  plaint  was  put  in,  it  was  entertain- 
able  in  the  Civil  Court  or  not. 

The  mehals  leased  appear  to  consist  of 
two  large  bazaars  in  the  town  of  Burdwan. 
One  of  them  is  the  Cbandnee  bazaar  close  to 
the  Maharajah's  palace.  The  kubooleut 
is  put  in.  From  this  kubooleut,  it  is  quite 
clear  that,  not  only  is  the  land  leased,  but 
also  the  buildings  in  the  bazaar  are  leased. 
The  rent  which  is  assessed  idoes  not  issue 
only  out  of  the  land,  but  also  out  of  the 
buildings;  and,  in  fact,  in  the  case  of  a 
bazaar  like  this,  it  must  issue  principally  oat 
of  the  buildings. 

One  case  which  was  quoted  by  the  re- 
spondent's vakeel  before  us  in  order  to  forti* 
fy  his  argument  is    directly    against    him, 
namely,   the  decision   reported   at  page  9, 
Volume   IL,   Weekly   Reporter.    That    was 
a  case  in  which  the  land  had  been  leased  for 
certain  indigo  manufacturing  purposes.  Fac- 
tories had  subsequently  been  built  upon  the 
land,   and  a  suit  regarding  rent  had  been 
brought,  and  it  was  attempted  to  be  con- 
tended that,  as  factories  were  situated  upon 
the  land,  the  suit  could  not  be  brought  in 
the  Revenue  Courts;   but  it  was  held  that, 
as  the  lease  was  not  for  the  factoiy,  bat 
only  for  the  land,  the  suit  would  He  in  the 
Revenue  (Dourts.    Had,  however,  the  1-ase 
been  for  the  factory  as  well  as  the  1  nd, 
the  suit  could  not  have  been  preferred  in  the 
Revenue    Court.    The  decision  is   dire:tly 
against   the  argument  of  the  respond  it's 
pleader.    I  quite  concur  in  that  dec!'  on, 
and   I   understand   that  that   decision    bas 
been  followed   generally  in   this   Court  for 
some  years  past. 

The  rent  which  is  demanded  in  this  c  ise, 
not  being  solely  for  the  land,  but  al«^  for 
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■be  boildings,  it  appears  to  me  that  the  suit 
Nloes  not  lie  in  the  Revenue  Courts,  and 
ihat  the  Lower  Courts  are  wrong  in  deciding 
to  that  effect.  The  decision  of  the  Lower 
Courts  must  be  set  aside,  and  the  case 
must  be  remanded  to  the  first  Court  for 
trial.  The  respondent  must  pay  the  costs 
of  all  the  Courts. 

Mitter^  J, — ^I  concur. 


The  23rd  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges. 

Arbitration-award 

Case  No.  231  of  1870. 

Special  Appeal  from  a  decision  parsed  by 
the  Subordinate  Judge  of  East  Bur  divan, 
dated  the  loth  January  i8yo,  r  ever  si  fig 
a  decision  of  the  Moonsiff  of  Kulna^ 
dated  the  jjrd  August  r86g. 

Raj  Narain  Roy  (one  of  the  Defendants), 
•     Appellant^ 

versus 

jaggessur  Mookerjee  and  others  (Plaintiffs), 

Respondents, 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Bahoo  Mohendro  Lall  Seal  for  Respondents. 

Where  matters  in  dispute  are  referred  to  arbitration, 
and  it  is  found  that  one  question  at  issue  is  omitted 
from  the  reference,  and  that  the  award  returned  by  the 
ubitrators  contains  no  decision  thereon,  the  party 
interested  should  bring  the  omission  to  the  notice  of 
the  Court.  If  he  fails  to  do  so,  the  Court  is  not  wronp 
in  not  passing  any  order  or  coming*  to  any  decision 
00  that  point. 

Jackson,  J, — This  case  was  brought  for 
possession  of  5  plots  of  land  stated  to  belong 
to  a  mokurniree  jumma,  and  also  for  a  6th 
plot  of  lakheraj,  with  wassilat. 

]  fore  the  issues  were  framed,  the  plaint- 
iff* vakeel  on  being  examined  stated  that 
he  id  not  wish  to  sue  to  recover  possession 
of  le  5  plots  of  mokurruree  land,  but  only 
foi  I  declaration  of  his  right  to  that  land  ; 
an  that,  instead  of  the  mesne-profits  of  that 
lai  1,  be  sought  to  recover  damages  for  the 
cri  8  which  had  been,  from  time  to  lime, 
ca  led  away  by  the  defendant  from  that 
lai 
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Issues  were  framed  and  proceedings  had 
gone  on  for  some  time  when  the  matters  in 
dispute  between  the  parties  were  referred  to 
arbitration.  The  Court,  in  referring  the 
matters  in  dispute  to  arbitration,  apparently 
omitted  from  its  reference  the  question  as  to 
whether  the  plaintiff  was  entitled  to  obtain 
damages  for  the  alleged  carrying  off  of  his 
crops  growing  on  the  mokurruree  land.  The 
consequence  of  this  omission  was  that  in  the 
award  of  the  arbitrators  no  decision  was 
arrived  at  upon  this  point. 

When  the  award  was  filed,  objections 
were  raised  to  it  on  the  part  of  the  defend- 
ant whose  interests  were  affected  by  it;  but 
those  objections  were  overruled.  The  plaint- 
iff did  not  then  bring  to  the  notice  of  the 
Court  that  there  had  been  an  omission  in 
the  reference  to  the  arbitrators,  or  that  any 
point  still  remained  to  be  tried;  and  the 
Court  consequently  recorded  a  decree  in  ac- 
cordance strictly  with  the  award. 

The  plaintiff  thereupon  appealed,  not 
against  the  award,  but  on  the  point  that  there 
had  been  an  omission  to  try  the  question  of 
his  right  to  obtain  damages  for  the  carrying 
off  of  his  crops.  The  Subordinate  Judge,  in 
deciding  that  appeal,  passed  an  order  remand- 
ing the  case  for  trial  of  the  point  which  had 
been  omitted,  at  the  same  time  reversing  the 
decree  of  the  Moonsiff.  In  consequence  of 
this,  the  Moonsiff  re-tried  the  whole  case. 
There  was  a  second  appeal  to  the  Subordi- 
nate Judge,  and  he  has  now  stated  that 
what  he  intended  was  not  to  reverse  the 
decree  passed  on  the  award,  but  only  to 
remand  the  case  for  a  decision  of  the  point 
which  had  been  omitted  in  the  first  trial. 

The  defendant  now  appeals  to  this  Court. 
The  grounds  of  his  appeal  refer  to  the 
point  that  the  Subordinate  Judge  should 
have  interfered  with  the  decree  passed  upon 
the  award ;  but  in  the  course  of  the  argu- 
ment it  was  admitted  that  none  of  those 
grounds  -could  be  sustained;  and  it  has 
been  argued  before  us  that,  as  the  plaintiff 
had,  in  the  first  instance,  agreed  that  the 
question  of  his  right  to  damages  should  be 
referred  to  arbitrators,  and  as,  when  the 
reference  was  made,  and  the  award  was 
returned,  and  before  decree  was  passed  upon 
it,  he  made  no  further  objection  on  the 
question  of  those  damages,  and  did  not  then 
and  there  bring  to  the  notice  of  the  Court 
that  this  was  a  matter  which  had  been 
omitted  both  from  the  reference  and  the 
award,  he  is  not  entitled,  after  decree  had 
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debts,  and,  where  the  widow  is  in  possession, 
have  not  allowed  her  possession  to  be  dis- 
turbed until  the  dower  is  paid,  and  indeed, 
where  the  widow  has  been  put  out  of  pos- 
session, they  have  declared  her  right  to  have 
her  dower  paid  out  of  the  property ;  but  it 
has  never  been  held  that  a  claim  for  dower 
is  of  the  nature  of  a  mortgage,  and  that  a 
dower-creditor,  not  having  had  possession, 
may  follow  the  property  into  the  hands  of 
a  third  party  who  has  purchased  in  good 
faith  witnout  notice.  If  there  has  been  no 
collusion  on  the  part  of  the  purchaser,  the 
misconduct  of  the  vendors  cannot  affect  the 
title  of  the  purchaser,  and  the  creditor  must 
still  look  to  the  vendors  as  heirs  of  the 
deceased  owner  of  the  property  for  the  pay- 
ment of  their  debt§,  tor  the  heirs  would 
have  to  account  to  him  for  the  money  which 
they  received  as  the  price  and  equivalent  of 
the  estate  which  should  have  been  sued  for 
the  payment  of  the  debts  of  the  deceased. 

The  appeal  is  dismissed  with  costs. 


The  i6th  August  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Rent-suit — ^Jurisdiction. 

Case  No.  151  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwany  dated  the 
1 8th  Afay  i86g,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  nth  December  t868, 

Maharaja  Dh«fraj  Mahtab  Cband  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Mokoond  BuUub  Bose  and  others  (Defend- 
ants), Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohendro  Lall  Seal  for 
Respondents. 

A  suit  for  rent  due  not  solely  for  land,  but  also  for 
buildings,  is  not  cognizable  by  the  Revenue  Courts. 

Jackson,  J. — This  was  a  suit  for  ar- 
rears of  rent.  The  question  before  both  the 
Lower  Courts  seems  to  have  been  whether 
the   jurisdiction  to  try  the  suit  was  in  the  ' 


!  Civil  Court  or  was  in  the  Revenue  Conit. 
\  Both  the  Lower  Courts  have  come  to  the  con- 
I  elusion  that  the  jurisdiction  was  with  the 
\  Revenue    Court,    and    have  dismissed  the 

suit  of  the  plaintiff  from   hearing  in   the 

Civil  Court. 

On  special  appeal  to  us  it  is  argued  that 
this  decision  is  wrong,  and  that  the  juris- 
diction at  the  time  this  plaint  was  preferred 
was  in  the  Civil  Court. 

It  would  not  have  been  necessary  to  try 
this  point  now,  as,  whether  the  jurisdiction 
was  in  the  one  Court  or  the  other,  the 
jurisdiction  is  now  in  the  Civil  Court;  but, 
as  the  question  has  been  pressed  upon  us 
in  connection  with  the  matter  of  costs,  it 
becomes  necessary  to  decide  whether,  at  the 
time  this  plaint  was  put  in,  it  was  entertain- 
able  in  the  Civil  Court  or  not. 

The  mehals  leased  appear  to  consist  of 
two  large  bazaars  in  the  town  of  Burdwan. 
One  of  them  is  the  Cbandnee  bazaar  close  to 
the  Maharajah's  palace.  The  kubooleut 
is  put  in.  From  this  kubooleut,  it  is  quite 
clear  that,  not  only  is  the  land  leased,  but 
also  the  buildings  in  the  bazaar  are  leased. 
The  rent  which  is  assessed  ^oes  not  issue 
only  out  of  the  land,  but  also  out  of  the 
buildings;  and,  in  fact,  in  the  case  of  a 
bazaar  like  this,  it  must  issue  principally  out 
of  the  buildings. 

One  case  which  was  quoted  by  the  re- 
spondent's vakeel  before  us  in  order  to  forti- 
fy his  argument  is  directly  against  hisii 
namely,  the  decision  reported  at  page  9, 
Volume  IL,  Weekly  Reporter.  That  was 
a  case  in  which  the  land  had  been  leased  for 
certain  indigo  manufacturing  purposes.  Fac- 
tories had  subsequently  been  built  upon  the 
land,  and  a  suit  regarding  rent  had  been 
brought,  and  it  was  attempted  to  be  con- 
tended that,  as  factories  were  situated  upon 
the  land,  the  suit  could  not  be  brought  io 
the  Revenue  Courts;  but  it. was  held  that, 
as  the  lease  was  not  for  the  factory,  but 
only  for  the  land,  the  suit  would  lie  in  the 
Revenue  Courts.  Had,  however,  the  lease 
been  for  the  factory  as  well  as  the  laud, 
the  suit  could  not  have  been  preferred  in  the 
Revenue  Court.  The  decision  is  directly 
against  the  argument  of  the  respondent's 
pleader.  I  quite  concur  in  that  decisioa, 
and  I  understand  that  that  decision  has 
been  followed  generally  in  this  Court  for 
some  years  past. 

The  rent  which  is  demanded  in  this  CJM% 
not  being  solely  for  the  land,  but  also  for    , 
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^tbe  buildings,  it  appears  to  me  that  the  suit 
does  not  lie  in  the  Revenue  Courts,  and 
that  the  Lower  Courts  are  wrong  in  deciding 
to  that  effect.  The  decision  of  the  Lower 
Courts  must  be  set  aside,  and  the  case 
must  be  remanded  to  the  first  Court  for 
trial.  The  respondent  must  pay  the  costs 
of  all  the  Courts. 

Afitiefy  y, — ^I  concur. 


The  23  rd  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Arbitration-award. 

Case  No.  231  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  East  Burdwany 
dated  the  roth  January  i8yo,  reversing 
a  decision  of  the  Moomiff  of  Kulna^ 
dated  the  2jrd  August  t86g. 

Raj  Narain  Roy  (one  of  the  Defendants), 
*      Appellant, 

versus 

Jaggessur  Mookerjee  and  others  (Plaintiffs), 

Respondents, 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Mohendro  Lall  Seal  for  Respondents. 

Where  matters  in  dispute  are  referred  to  arbitration, 
and  it  is  found  that  one  question  at  issue  is  omitted 
noiii  the  reference,  and  that  the  award  returned  by  the 
ttbitrators  contains  no  decision  thereon,  the  party 
^rested  should  brin?  the  omission  to  the  notice  of 
pc  Court.  If  he  fails  to  do  so,  the  Court  is  not  wrong" 
*•  oot  passing  any  order  or  coming  to  any  decision 
M  that  point. 

Jackson,  J. —  This  case  was  brought  for 
possession  of  5  plots  of  land  stated  to  belong 
to  a  mokurruree  jumma,  and  also  for  a  6ih 
pk)t  of  lakheraj,  with  wassilat. 

.Before  the  issues  were  framed,  the  plaint- 
ins  vakeel  on  being  examined  stated  that 
kc  did  not  wish  to  sue  to  recover  possession 
of  the  5  plots  of  mokurruree  land,  but  only 
for  a  declaration  of  his  right  to  that  land  ; 
aad  that,  instead  of  the  mcsne-profits  of  ihat 
Und,  he  sought  to  recover  damages  for  the 
crops  which  had  been,  from  time  to  lime, 
'  carried  away  by  the  defendant  from  that 
Itnd. 
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Issues  were  framed  and  proceedings  had 
gone  on  for  some  time  when  the  matters  in 
dispute  between  the  parties  were  referred  to 
arbitration.  The  Court,  in  referring  the 
matters  in  dispute  to  arbitration,  apparently 
omitted  from  its  reference  the  question  as  to 
whether  the  plaintiff  was  entitled  to  obtain 
damages  for  the  alleged  carrying  ofiF  of  his 
crops  growing  on  the  mokurruree  land.  The 
consequence  of  this  omission  was  that  in  the 
award  of  the  arbitrators  no  decision  was 
arrived  at  upon  this  point. 

When  the  award  was  filed,  objections 
were  raised  to  |t  on  the  part  of  the  defend* 
ant  whose  interests  were  affected  by  it;  but 
those  objections  were  overruled.  The  plaint- 
iff did  not  then  bring  to  the  notice  of  the 
Court  that  there  had  been  an  omission  in 
the  reference  to  the  arbitrators,  or  that  any 
point  still  remained  to  be  tried ;  and  the 
Court  consequently  recorded  a  decree  in  ac* 
cordance  strictly  with  the  award. 

The  plaintiff  thereupon  appealed,  not 
against  the  award,  but  on  the  point  that  there 
had  been  an  omission  to  try  the  question  of 
his  right  to  obtain  damages  for  the  carrying 
off  of  his  crops.  The  Subordinate  Judge,  in 
deciding  that  appeal,  passed  an  order  remand* 
ing  the  case  for  trial  of  the  point  which  had 
been  omitted,  at  the  same  time  reversing  the 
decree  of  the  Moonsiff.  In  consequence  of 
this,  the  Moonsiff  re-tried  the  whole  case. 
There  was  a  second  appeal  to  the  Subordi- 
nate Judge,  and  he  has  now  stated  that 
what  he  intended  was  not  to  reverse  the 
decree  passed  on  the  award,  but  only  to 
remand  the  case  for  a  decision  of  the  point 
which  had  been  omitted  in  the  first  trial. 

The  defendant  now  appeals  to  this  Court. 
The  grounds  of  his  appeal  refer  to  the 
point  that  the  Subordinate  Judge  should 
have  interfered  with  the  decree  passed  upon 
the  award  ;  but  in  the  course  of  the  argu- 
ment it  was  admitted  that  none  of  those 
grounds  -could  be  sustained ;  and  it  has 
been  argued  before  us  that,  as  the  plaintiff 
had,  in  the  first  instance,  agreed  that  the 
question  of  his  right  to  damages  should  be 
referred  to  arbitrators,  and  as,  when  the 
reference  was  made,  and  the  award  was 
returned,  and  before  decree  was  passed  upon 
it,  he  made  no  further  objection  on  the 
question  of  those  damages,  and  did  not  then 
and  there  bring  to  the  notice  of  the  Court 
that  this  was  a  matter  which  had  been 
omitted  both  from  the  reference  and  the 
I  award,  he  is  not  entitled,  after  decree  had 
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90  days  of  the  date  of  decree  is  re- 
qaired  to  be  filed  on  stamp  only  of  half 
the  value  of  the  plaint.  Rule  VI 11.  or  the 
precedent  quoted  before  does  not  define  the 
amount  of  stamp  which  the  new  plaint  in  such 
cases  should  bear,  but  simply  ordains  that  a 
new  plaint  may  be  filed.  Hence,  and  as  the 
practice  of  this  Court  in  this  respect  appears 
not  to  have  been  uniform,  I  beg  the  Court 
will  be  pleased  to  give  me  clear  insiructions 
on  the  point  for  my  guidance. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson^  J, — In  this  case,  we  must  return 
the  same  answer  as  that  which  has  been 
given  to  a  similar  question  put  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court  at 
Kishnaghur  to  the  effect  that  an  application 
for  review  of  judgment  alluded  to  in  Articles 
4  and  5,  Schedule  I.  of  the  Court  Fees  Aft 
^VII.  of  1870)  does  not  include  an  appli- 
cation for  a  new  trial  in  the  Small  Cause 
Court  in  the  mofussil. 


The  24th  August  1870. 

Present : 

The  Hon'ble  L.  S  Jackson  and  Dwarkanath 

Miner,  Judges, 

Section  48,  Act  XX,  of  1866— Possession  under 

unregistered  lease. 

Case  No.  262  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  fudge  of  Midnapore,  dated 
the  8th  December  i86g,  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District y  dated 
the  2gth   April  r86g. 

Nursingh  Poorkaet  and  others  (Defendants), 

Appellants, 

versus 

Bikrum  Majee  (Plaintiff),  Respondent. 

Baboo   Umbika   Churn  Banerjee  for  Appel- 
lants. 

Baboo  Jadub  Chunder  Seal  for  Respondent. 

♦-^"/*"!l  *u  «'«cover  possession  of  land  under  a  re^is- 
where    the  defendant  set   up   an    unregistered   lease 

pleaded   that,  under  that  lease,   possession  had    been 
made  over  to  him  and  rent  received  by  the  landlord  : 


H!:LD  that  if  effect  had  been  gfiven  to  the  unregris. 
tered  lease  by  the  transfer  of  the  land,  and  such  lease 
were  dealt  with  merely  in  the  view  of  a  parol  contract, 
the  lease  granted  to  the  plaintiff,  thoug-h  re^stered, 
could  not  prevail  against  it. 

Jackson,  J, — The  judgment  of  the  Lower 
Appellate  Court  in  this  case  is  insufficient. 

The  plaintiff  sued  to  recover  possession 
of  this  land  from  the  defendant  upon  the 
strength  of  a  poitah  granted  by  the  widow 
who  was  in  the  enjoyment  of  the  estate  of 
her  late  husband.  The  defendant  alleged 
that  he  was  in  possession  under  a  lease 
£>;ranted  to  him  by  the  husband  himself  in 
his  lifetime. 

That  lease,  it  appears,  was  one  which, 
under  the  provisions  of  the  Registration 
Act,  should  have  been  registered,  but  it  was 
not  so  registered.  It  was,  notwithstanding, 
received  in  evidence  by  the  Moonsiff.  The 
Subordinate  Judge,  on  appeal,  thought 
that  the  Moonsiff  was  wrong  in  admitting 
this  unregistered  pottah.  but  agreeing  with 
the  Court  below,  apparently,  in  thinking 
that  the  plaintiff  had  made  out  his  potlah, 
gave  judgment  for  him,  allowing  his  cross- 
appeal  and  dismissing  the  appeal  of  the 
defendant. 

It  is  alleged  by  the  defendant  that  he 
not  only  had  a  lease  of  this  land,  but  that 
in  pursuance  of  the  lease  possession  had 
been  made  over  to  him,  and  rent  received 
by  the  landlord.  It  was  not,  therefore, 
necessary  for  him  to  be  made  to  prove  the 
execution.  If  the  case  made  by  him  were 
true,  the  other  facts  would  give  him  a  sufl5« 
cient  title  to  invalidate  the  claim  of  the 
plaintiff. 

It  has  been  held  in  a  jtidgment  to  which 
I  was  a  party,  although  the  judgment  was 
written  by  my  learned  brother  Markby, 
which  is  to  be  found  in  111.  Bengal  Law- 
Reports,  page  312,*  that  where  possession 
has  been  given,  that  is,  where  effect  has 
been  given  to  a  document  by  the  transfer 
of  immoveable  property,  the  provisions  of 
Section  48,  Act  XX.  of  1866  will  not  apply. 
And,  therefore,  if  the  leaie  to  the  defendant 
in  this  case  be  dealt  with  merely  in  the 
view  of  a  parol  verbal  contract,  the  lease 
granted  to  the  plaintiff  subsequently,  though 
registered,  will  not  prevail. 

We  think,  theiefore,  that  the  case  must 
go  back  to  the  Lower  Appellate  Court  in 
larder  that  it  may  find  upon  the  evidence 
N^hether  the  defendant  had,  in  fact,  got  a 
poitah  from  the  husband  of  the  widow,  and 

*  12,  W.  R.,  p.  317. 


rt7oJ 


CMl 


THB  WXCXLT   RBPORTn. 


Rulings, 


251 


whether  nnder  that  lease  the  defendant 
had  got  into  possession  of  the  land,  and 
paid  rent. 


The  a4th  August  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Tnllubee      Brihrnottnr— ResumptioQ—  Interme- 
diate tenure— Section  52,  Regulation  VIIL^ 

1793- 

Case  No.  560  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judicial  Commissioner  of 
Chota  Nagpore,  dated  the  /jM  January 
iSjOt  affirming  a  decision  of  the  Officiat- 
ing Deputy  Commissioner  of  that  Dis- 
truly  dated  the  20th  August  t86g. 

Rajah  Nilmonee  Singh  Deo  Bahadoor 
(Plaintiff),  Appellant, 

•  versus 

Chunder  Kant  Banerjee  (Defendant), 

Respondent, 

Mr,  G,  C.  Paul  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

A  ttdiubee  hrihmoHur  tenure  is  not  a  lakheraj  tenure, 
and  it  b  not  necessary  for  a  landlord  to  brings  a  suit  for 
its  resumption  before  he  can  sue  for  enhancement  of 
its  rent. 

A  person  holdings  a  tenure  of  an  intermediate  charac- 
ter is  entitled  to  a  notice  under  Section  51,  Reflation 
Vlll.  of  I793>  before  his  rent  can  be  enhanced. 

Jackson^  J, — This  was  a  suit  to  enhance 
the  rent  of  a  tenure  called  tullubee  brih- 
motlur  held  under  the  Rajah  of  Punchayet, 
whose  suit  has  been  dismissed  by  the 
Judicial  Commissioner  of  Chota  Nagpore, 
affirming  a  decision  of  the  Deputy  Com- 
missioner, on  the  ground  that,  in  regard  to 
such  tenures,  it  is  necessary  for  the  landlord 
to  bring  a  suit  for  resumption.  Exception 
was  also  taken  to  the  form  of  the  notice 
served  upon  the  defendant. 

In  respect  of  the  first  ground,  namely, 
that  a  suit  for  enhancement  was  not  the 
pvoper  form  of  suit  in  this  case,  that  opinion 
appears  to  rest  upon  a  decision  of  the  late 
Sadder  Couft  in  a  case  which  will  be  found 


in  the  Sudder  Dewanny  Adawlut  Reports  of 
the  year  1853,  page  392.  That  was  a  case 
heard  partly  before  four  Judges,  and,  as  to 
the  circumstances  of  the  particular  case, 
before  three  of  those  Judges.  The  senior 
of  the  three  judges  who  heard  the  case 
upon  the  merits  was  Mr.  Wtlby  Jackson, 
and  he  decided  in  favor  of  the  defendant 
upon  the  plain  ground  that  the  tenure  which 
it  was  sought  to  enhance  was  one  which 
was  recorded  in  the  settlement-proceedings 
as  being  a  tenure  held  at  a  quit-rent,  and 
that  no  evidence  had  been  given  to  show 
that  the  tenure  so  recorded  was  liable  to 
enhancement.  The  two  other  Judges  con- 
curred in  dismissing  the  suit  on  that  ground, 
but  at  the  same  time  they  made  some  observ- 
ations which  appear  to  be  in  the  nature  of 
dicta,  to  the  effect  that  the  proper  mode  of 
proceeding  was  by  a  suit  for  resumption. 

With  great  respect,  it  appears  to  us  that 
that  opinion  can  hardly  be  supported.  A 
tullubee  brihmottur  tenure  is  not  a  lakheraj 
tenure,  because  payment  of  rent,  however 
small,  is  an  acknowledgment  of  the  landlord's 
right  to  rent.  But,  even  if  it  were,  we 'are 
unable  to  see  the  necessity  of  resorting  to 
two  suits  to  do  that  which  can  be  effected 
in  one. 

It  is  also  to  be  borne  in  mind  that  since 
that  time  the  law  on  the  subject  has  been 
very  greatly  modified  by  the  passing  of  Aft 
X.  of  1859.  Under  these  circumstances,  we 
do  not  feel  at  all  bound  by  the  authority  of 
that  decision,  and  we  think  that  a  suit  to 
asSies.«  an  adequate  rent  on  this  tenure  might 
be  very  well  brought  as  a  suit  for  enhance- 
ment. 

On  the  other  hand,  the  respondent  shows 
that  the  form  of  notice  served  upon  the 
defendant  in  this  case  is  not  one  upon 
which  he  would  be  entitled  to  succeed  in  a 
suit  for  enhancement.  He  is  found  to  be 
not  an  ordinary  ryot,  but  a  person  holding  a 
tenure  of  an  intermediate  character,  and 
he  seems  to  be  entitled  to  a  notice  under 
Section  51,  Regulation  VIII.  of  1793.  The 
notice  served  upon  him  in  this  case  is 
altogether  of  too  vague  a  character.  It 
alleges  that  the  tenant  is  holding  land  at 
a  rate  of  rent  below  that  paid  by  ryots  of 
other  villages.  If  such  a  notice  were  held 
to  be  sufficient,  no  itnant  would  be  safe. 
We  think,  therefore,  that  on  this  ground  the 
present  suit  must  be  dismissed,  and  there- 
tore  the  special  appeal  will  be  dismissed 
with  costs. 
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The  34lh  August  1870. 

Prestnt : 

The  Hon'ble.L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Rent-suits — ^Jurisdiction— Act  X.  of  1859. 

In  the  Matter  of 
Brohmo  Moyee  Bewah,  Petitioner, 

Baboo  Kashee  Kant  Sein  for  Petitioner. 

Hbld  (by  L  S.  Jackson,  J.,  whose  opinion  prevailed) 
that  the  provisions  of  Act  X.  of  1859  do  not  apply  to  a 
suit  for  arrears  of  rent  where  the  land  is  occupied  for 
the  purposes  of  building;,  and  not  agriculturally,  or  is  not 
in  the  neighbourhood  of  lands  occupied  agriculturally. 

Held  (by  Mitter,  J.)  that  there  is  nothing  in  A(5l  X. 
of  1859  ^^  justify  any  distinction  between  suits  for  ar- 
rears of  rent  on  account  of  land  used  for  agricultural 
purposes  and  suits  for  arrears  on  account  of  land  used 
for  other  purposes. 

JacksoHy  J. — This  is  an  application  to 
quash  the  decision  of  the  Small  Cause  Court 
on  the  ground  that  the  subject  is  one  not 
within  the  jurisdiction  of  such  Court. 

The  suit  was  one  for  arrears  of  rent  upon 
a  small  piece  of  land  at  Kalighat,  on  part  of 
which  is  a  house.  It  is  contended  that  ihis 
falls  within  the  meaning  of  Clause  4,  Section 
23,  Act  X.  of  1859,  and  that  it  was,  there- 
fore, a  claim  in  respect  of  which,  at  the  time 
of  the  passing;  of  the  Mofussil  Small  Cause 
Courts  Aft  (XI.  of  1865),  a  suit  might  be 
brought  before  a  Revenue  Court. 

Another  ground  on  which  we  are  asked 
to  interfere  is  that  the  suit  was  improp€tly 
framed,  the  plaintiff  being  one  of  several 
co-sharers. 

As  to  the  first  ground,  speaking  for 
myself,  I  have  frequently  held  that  the 
provisions  of  Aft  X.  of  1859  did  not  apply 
to  suits  of  that  description,  the  land  being 
occupied  for  the  purposes  of  building,  and 
not  agriculturally  or  in  the  neighbour- 
hood of  lands  occupied  agriculturally.  I 
have  repeatedly  decided  casts  in  appeal 
upon  that  principle.  Even  it  the  point  was 
one  which  admitted  of  doubt,  whatever 
course  1  should  be  inclined  to  take  if 
the  case  arose  in  spe^al  appeal  or  in  appeal 
regularly,  1  do  not  think  it  is  a  point 
on  which  the  decision  of  the  Court  be- 
low ought  to  be  called  in  question  by  way 
of  exercising  the  extraordinary  j'owers  ot 
this  Court,  and  quashing  a  judgment  regu- 
larly arrived  at.  1  do  not  think,  therefore, 
that  this  rule  ought  to  be  granted. 


As  to  the  second  point  raised,  it  is  a  point 
of  form  which  does  not  affect  the  decision 
on  the  merits. 

Mitter^  J, — I  am  of  opinion  that  this  suit 
was  not  cognizable  by  the  Small  Cause 
Court  of  Sealdah.  The  plaint  shows  clearly 
and  distinctly  that  the  subject  of  the  lease 
is  a  piece  of  land,  and  that  the  rent  sued 
for  is  rent  issuing  out  of  that  land,  and 
payable  on  account  and  for  the  use  of  it. 
That  thefe  are  certain  buildings  standing  on 
the  land  does  not,  in  my  opinion,  make  any 
difference.  Those  buildings  have  been  erect- 
ed by  the  defendant,  and  it  is  quite  clear 
from  the  plaint  itself  that  they  were  not 
included  in  the  lease,  nor  is  the  rent  claimed 
on  account  thereof. 

This  being  so,  the  question  arises  whether 
this  suit  could  have  been  instituted  in  the 
Revenue  Courts  under  the  provisions  of 
Clause  4,  Section  23,  Act  X.  of  1859,  '^ 
those  Courts  had  been  in  existence  on  the 
dale  when  the  plaint  was  filed. 

I  am  of  opinion  that  the  Revenue  Courts 
alone  could  have  entertained  a  suit  of  this 
description.  The  words  of  Clause  4  appear 
to  me  to  be  quite  clear  and  positive  on  the 
point.  That  Clause  says:  "All  suits  for 
"  arrears  of  rent  due  on  account  of  land 
''  either  kherajee  or  lakheraj  or  on  account 
"of  any  rights  of  pasturage,  forest-rights, 
**  fisheries,  or  the  like,''  shall  be  brought  in 
the  Revenue  Courts,  and  in  none  other. 
It  is  impossible  to  say  that  this  suit 
is  not  a  suit  for  arrears  of  rent  on 
account  of  land,  and  therefore  the  Small 
Cause  Court  of  Sealdah  had  no  jurisdiction 
to  try  it,  the  jurisdiction  of  Small  Cause 
Courts  in  respect  of  such  suits  being  barred 
by  the  express  provisions  of  Clause  4,  Sec- 
tion 6,  Act  XI.  of  1865, 

I  am  aware  that  there  are  some  decisions 
of  this  Court  opposed  to  my  view,  but  there 
are  also  several  decisions  the  other  way; 
and  if  the  decision  of  this  case  had  rested 
with  me,  I  would  have  referred  the  question 
to  a  Full  Bench  of  this  Court  for  an  authori- 
tative ruling. 

Whether  the  defendant  in  this  case  is  a 
'*  ryot^'  within  the  meaning  of  that  word 
as  used  in  Act  X.  of  1859,  is  a  question 
upon  which  I  do  not  wish  to  express  any 
-  opinion,  but  ii  is  quite  clear  that,  under  the 
provisions  of  Clause  4,  Section  23  of  that 
Act,  this  suit,  being  a  suit  for  arrears  of  rent 
on  account  of  Jandy  could  have  been  broiight 
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in  the  Revenue  Courts  only  if  those  Conns 
bad  been  in  existence  at  the  ciate  when  the 
plaint  was  filed.  I  see  nothing  in  the  Act 
lo  justify  any  distinction  between  suits  for 
arrears  of  rent  on  account  of  land  used  for 
agricultural  purposes  and  suits  for  arrears 
ot  rent  on  account  of  lands  used  for  other 
purposes.  It  has  been  already  held  by  the 
Privv  Council  that  a  suit  for  arrears  of  rent 
against  a  tenant  who  is  not  a  cultivating  ryot 
was  cognizable  by  the  Revenue  Courts. 

I  concur  in  the  view  which  my  learned 
colleague  has  taken  on  the  second  point  rais- 
ed in  this  application. 


The  25ih  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.^  Judges, 

Demnrra^^e — Res  judicata — Section  7,  Act 

VIII.,  1859. 

Case  No.  103  of  1870. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Dinagepore,  dated 
the  lyth  January  iSyo. 

Munghroo  Manjhee  (Plaintiff),  Appellant, 

versus 

Gyaram  Nundee  and  another  (Defendants), 

Respondents. 

Mr,  R.  E.  Tividale  for  Appellant. 

Baboo     Umbika    Churn     Banerjce    for 
Respondents. 

In  a  >uit  for  dcmurraf>^e,  the  cause  of  action  being* 
the  detention  of  a  boat,  plaintiff  is  hound  to  sue  for  the 
whole  of  the  demurrag^c  due  :  failing;  to  claim  a  portion, 
be  in  barred  by  Section  7,  Act  VIII.  of  1859,  from  suing 
sii2>sequcntly  for  such  portion. 

Hobhouse,  J. — The  plaintiff  in  this  case 
«cied  for  a  sum  in  excess  of  5,000  rupees 
on  account  of  demurrage  for  the  use  of 
his  boat  at  the  rate  of  Rupees  7-8  a  day, 
from  Bhadro  1272  to  Bhadro  1273,  and  for 
the  value  of  the  boat.  The  Lower  Court 
dismissed  the  suit.  Mr.  Twidale  for  the  ap- 
pcUant,  plaintiff,  admits  that  there  vas  no 
tflaim  to  which  we  can  give  eifect  for  any- 
thing except  the  demurrage  from  the  month 


of  Bhadro  to  the  end  of  Pous  1272,  or  for 
a  period  of  5  months.  He  also  admits  that 
upon  the  record  there  is  no  evidence  that  he 
can  submit  to  us  to  show  that  any  demur- 
rage was  due  for  any  time  subsequent  to  the 
4th  Assin  1272,  but  he  says  that,  upon  the 
defendant's  own  statement,  demurrage  is  due 
from  the  ist  Bhadro  to  the  4ih  Assin 
1272. 

The  answer  on  the  part  of  the  defendant 
is  that  so  much  of  the  claim  as  has  re- 
ference to  any  period  previous  to  the  ist 
Assin  1272  is  barred  by  the  provisions  of 
Section  7,  Act  VIII.  of  1859,  The  mean- 
ing of  this  contention  is  that  on  a  previous 
occasion  the  same  plainti£f  sued  the  same 
defendant  upon  a  similar  cause  of  action  for 
demurrage  due,  and  instituted  his  suit  on 
the  1st  Assin  1272,  and  the  defendant  con- 
tends that,  when  that  suit  was  instituted, 
the  plaintiff  should  have  asked  for  the  whole 
of  the  demurrage  then  Jue,  that  is,  not  (Hily 
that  for  which  he  did  ask,.77's.,  the  demur- 
rage up  to  the  30th  Srabun  1272,  but  also 
that  due  up  to  the  ist  Assin  1272. 

We  think  this  contention  is  good  in  law. 
By  the  provisions  of  Section  7,  Act  VIII. 
of  1859,  it  is  declared  that  **  every  suit 
shall  include  the  whole  of  the  claim  arising 
out  of  the  cause  of  action."  The  cause  of 
action  in  the  former  case  was  the  detention 
of  the  boat,  and  when  the  plaintiff  sued 
upon  this  cause  of  action  on  the  i&t  Assin 
1272,  the  whole  of  his  claim  which  was 
then  due  was  for  demurrage  up  to  the  1st 
Assin  1272.  He  should,  therefore,  we 
ihink,  have  sued  for  such  demurrage,  and 
he  cannot  do  so  now. 

It  remains,  then,  to  be  seen  whether  there 
is  any  claim  for  demurrage  from  the  ist 
Assin  to  the  3rd  Assin.  We  think  upon 
the  evidence  that  there  is  such  claim,  and 
we,  therefore,  give  a  decree  to  the  plaintiff 
for  a  sum  of  Rupees  22-S,  being  ihe  amount 
of  demurrage  for  three  days. 

With  respect  to  costs,  we  think  the  plaintiff 
is  entitled  to  his  costs  in  proportion  to 
the  amount  decreed  lo  him,  but  he  will  pay 
to  the  respondent  costs  in  proportion  to  the 
amount  dismissed.  But  as  the  costs  due  to 
the  respondent  is  much  larger  than  the 
amount  decreed  to  the  plaintiff,  appellant,  we 
think  that  the  sum  so  decreed  to  the  plaint- 
iff should  be  deducted  from  the  costs  due 
to  the  respondent,  and  that  respondent 
should  be  allowed  to  execute  his  decree  for 
the  balance  of  such  costs. 
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The  Jsth  August  1870. 

Presenl  : 

The  Hoii'ble  U.  Loch  and  Sir  Charles 

Hobhouse,  Bail.,  Judges. 


In  the  Matter  of 
Rook  nee  Roy,  Ptiitiontr, 


Ararilh  Lall,  Opposite  Parly. 

Baboo  RonpHalh  Banerjee  for  Peiilioner. 

Baboos  Kuhen  Succa  Mooktrjee  and  Mohtsk 
Chunder  Cliowdhrj  for  Upposite  Party. 

A  ault  to  RM.ut'crRupeeszjjasarrearsof  rent  having 
been  decreed  by  the  Deputy  (.ollector  for  Rupees  41),  Ihe 
defendant  appealed  to  the  Jud^e,  but  plaintiff  appealed 
to  the  Collector.  Th{  Judge  dlFmissed  the  defendant's 
appeal,  and  the  Colleclor  gave  plaintiff  a  decree  lor  the 
[yll  amount  orielnally  claimed.  The  High  Court,  under 
Section  i;  of  the  Charter  Act,  set  aside  the  Collector's 
decree  as  made  without  jurisdiction. 

Loefi,  J. — Thi  plaintiff  in  this  case  sued 
to  recover  the  sum  of  254  rupees  arid  odd 
as  arrears  of  rem.  The  Deputy  Collector 
gave  him  a  decree  for  49  rupees.  Against 
this  decision,  the  defendant  appealed  to  the 
Judge,  but  the  plainiiiT  appealed  to  the 
Collector.  The  Judge  dismissed  the  appeal  ; 
before  him,  but  the  Collector  gave  the  [ 
plaintif!  a  decree  for  Rupees  155-6-6.  The  | 
defendant  has  now  come  up  before  this  i 
Court,  urging  that  the  Collector,  in  receiving  , 
and  disposing  of  the  appeal  made  by  the  \ 
plaintif!,  has  acted  without  jurisdiction,  ' 
the  suit  having  been  for  a  sum  above  tool 
rupees. 

A  rule  to  show  cause  was  Issued  011  the 
oppo»tc  parly  on  the  ist  July  1870;  and 
the  pleader  for  the  opposite  party  admits  thai 
the  Collecior  had  no  jurisdiction,  but  he 
urges  that  the  Court,  looking  to  the  conduct 
of  the  parties,  should  not  ex^ercise  the  extra- 
ordinary power  that  it  has  under  the  Charter ; 
and  in  support  of  this  view  the  pleader  has 
quoted  a  case  reported  in  10  Weekly  Re- 
porter, page  6.  With  that  judgment  we 
perfectly  agree  ;  but  the  facts  of  that  case 
are  not  similar  10  the  facts  of  the  present 
case,  vit.,  in  ihis  respect — that  in  that  case 
there  was  only  one  judgment  of  the  Collect- 
or's Court  which  had  been  passed  without 
jurisdiction.     In  the  present  case,  there  are 


two  judginents,  one  passed  by  the  Judge, 
who  had  jurisdiction  to  hear  the  appeal,  and 
the  other  passed  by  the  Collector,  who  bad 
no  jurisdiction  at  all.  L'nder  such  circum- 
stances, we  think  Ihe  rule  must  be  made 
absolute,  and  the  decree  of  the  Collector  set 
aside. 

The  parties  will  bear  their  own  costs. 


The  35th  August  1870. 
Pruenl  ■■ 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

/udgfs. 


Cases  Nos.  711  and  712  of  187a 

Special  Appeals /ram  a  decision  passed  by  Ihe 
Judge  of  Cullack,  dated  Ike  lylh  Novem- 
ber i86g,  reversing  a  decision  0/ Ihe  Moon- 
siffof  thai  District,  dated  Ihe  31st  Jnly 
r86g. 

Unnopoorna  Debia  (Defendant),  Appellant, 

versus 

Sreemutty  Dossee  (Plaintiffj,  Respondtni. 

Baboo  Umurnalh  Base  for  Appellant. 

Baboo    Kishen    Succa    Mookerjee    for 
Respondent. 

In  a  suit  for  poSMssion  where  certain  lands  were  dt- 
creed  to  plaintiff  on  Ihe  ground  that,  having'  formed 
opposite  to  his  villajres,  (hey  subsequently  became  con- 
tiguous thereto  by  the  gradual  silting  up  of  the  bed  of 
the  river  which  had  previously  flowed  between : 

HBt.D  that  the  decision  was  not  in  confotnity  with 
Clause  I  or  Clause  3,  Section  4.  Regulation  XL  ot  iSis. 
and  that  it  waa  necessary  to  determine  how  the  land 
formed,  whether  it  wa«  tnronn  up  as  an  island  in  tbe 
bed  of  the  river,  or  nas  formed  by  gradual  accretion  to 
an  estate  1  and,  if  by  gradual  accretion,  to  what  land* 


Jackson,  y.— Tmesk  two  appeals,  Nos, 
711  and  713,  are  both  appeals  by  the  de- 
fendant in  the  same  suit  which  was  decided 
originally  by  the  Moonsiff,  and  decree  was 
given  in  part  for  plaintiff  and  in  part  for  the 
defendant.  Separate  appeals  were  prefer- 
red, and  the  Judge  recorded  separate  judg- 
ments, from  which  the  defendant  has  pre- 
ferred two  separate  appeals  to  this  CourL 

Both  appeals  relate  to  the  decision  upon 
the  plaintiff's  claim  to  certain  char  landk 
marked  up  a  rough  map  which  accom- 
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panics  the  paper  book  as  included  within 
the  letters  A,  D,  E,  G,  H,  B,  C,  and  F. 
That  land  is  divided  into  two  parts  by  dotted 
lines,  apparently  representing  a  water-course, 
one  portion  of  the  land  lying  t6  the  west 
and  another  to  the  east  thereof. 

The  Moonsif!  gave  the  plaintiff  a  decree 
for  the  portion  lying  to  the  east,  but  refused 
him  a  decree  for  the  other  portion. 

The  ground  on  which  the  Judge  appears 
to  have  based  his  judgment  is  this:  "That 
"  the  entire  land  from  the  line  A,  D,  E,  G, 
"  II,  up  to  the  northern  bank  of  the 
"  Brahminee  is  dry  in  the  cold  season,  and 
'*  that  land,  being  land  formed  by  gradual 
''accretion,  nnist  by  law  belong  to  the 
"  villages  on  the  main  bank  opposite  to 
"which  it  has  accreted.  The  lands  have 
"  evidently  accreted  opposite  to  and  are 
"joined  on  to  the  plaintiff's  villages  of 
"  fiarree  and  Ismailpore,  and  they  can  only 
"  be  held^  to  belong  to  those  villages." 

That    mode    of    laying    down    the    law 
appears    to    be    not  exactly   in   conformity 
with  the   provisions  either  of   Clause  i   or 
Ganse  3,  Section  4,  Regulation  XI.  of  1835. 
Clause  I  provides  :   **  When   land   may  be 
"  gained  by  gradual  accession,  whether  from 
"  the  recess  of   a   river   or  of   the   sea,   it 
"  shall  be  considered  an  increment  to  the 
"tenure   of  the   person   to  whose   land   or 
"estate  it  is  thus  annexed;"  and  Clause  3, 
speaking  of  a  chur  or  island  thrown  up  in 
a  large  navigable  river,   the  bed  of  which 
is  not  the  property  of  an  individual,  says : 
"if  the   channel   between  such  island  and 
"the  shore  be  fordable  at  any  season  of  the 
"year,   it  shall  be  considered  an  accession 
"to  the   land  or  tenure  of  the   person  or 
"  persons  whose  estate  or  estates  may  be  most 
"contiguous  to  it  ;"  and  therefore,  in  order 
to  determine  the  title  to  this  land,  it  would 
have  to  be  shown,  first,  whether  it  was  form- 
ed by  gradual  accretion  to  an  estate  or  land, 
or  whether  it  was  a  chur  or  island  thrown 
op  in  the  bed  of  a  river;  and  if  it  was  a 
gradual  accretion,  then  it  would  have  to  be 
Aown  to  whose  land  it  had  so  accreted. 

Now,  the  Judge  has  only  stated  here  that 
the  land  had  formed  by  gradual  accretion,  and 
that  t^  formed  opposite  to  the  villages  on 
the  main  bank,  and  then  joined  on  to  the 
plaintiff^s  village.  We  do  not  understand  this 
to  mean,  indeed  we  hardly  think  the  Judge 
would  have  expressed  hhnself  in  that  way 
If  he' had  meant,  that  the  lands  had -formed 
byway  of  gradual  accretion  to  the  villages 
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opposite  to  which  they  were  situated,  but 
rather  that,  having  formed  opposite  to  those 
villages,  they  subsequently  became  contiguous 
to  them  by  the  gradual  silting  up  of  the 
bed  of  ihe  river  which  had  previously  flowed 
between  them. 


We  think,  consequently,  that  the  case 
must  go  back.  The  case  must  be  re-tried 
before  the  Judge,  in  order  that  he  may  deter- 
mine upon  the  evidence  how  this  land  formed  ; 
and  if  it  was  the  result  of  gradual  accretion, 
to  what  lands  it  so  accreted;  and  that  he 
may  determine  the  rights  of  the  parties  in 
precise  conformity  with  the  words  of  the  Re- 
gulation ;  that  is  to  say,  he  will  find  to  whose 
land  or  tenure  the  formation  is  most  con- 
tiguous. 

This  order  appears  to  us  to  dispose  of 
both  appeals  in  this  Court.  We  think  they 
will  most  conveniently  be  dealt  with  by  the 
Court  below  in  a  single  judgment,  so  that 
the  parties,  if  need  be,  may  make  a  single 
appeal  to  this  Court. 

The  defendants  did  in  the  appeal  raise  a 
further  question  of  limitation,  but  it  seems 
to  us  there  is  really  nothing  in  that  plea. 
The  land  was  land  of  a  description  which, 
for  some  time,  at  any  rate,  after  its  forma- 
tion, could  not  be  occupied  in  any  physical 
or  tangible  way  ;  and  it  would  only  be  neces«> 
sary  to  call  upon  the  plaintiff  to  prove  speci* 
fically  any  actual  possession  of  the  land  if 
the  defendant  should  set  up  some  bond-fide 
acts  of  adverse  enjoyment  and  occupation. 
But  we  are  inclined  to  think  that  in  this 
case  there  was  really  no  contest  upon  this 
point  in  the  Lower  Appellate  Court,  and 
therefore  we  do  not  think  it  necessary  we 
should  go  into  it  further. 


The  25th  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,y  Judges. 

Arbitration-award  —Costs— Valuation. 

Case  No.  840  of  1870. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  Patna,  dated  the  nth 
February  i8yo,  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  lyth  July  i86g. 

Khoda  Buksh  (Plaintiff),  Appellant, 

versus 
Mowla  Buksh  (Defendant),  Respondtnt. 

41-a 
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Moonshee  Mahomed  Yusufiox  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

I  with  reference  to  the  Fu 
Weekly  Reporter,  page  i 
■n  ippeai  \<n  nn  (he  point  oF  costs  from  a  decree  en- 
forcing an  arbitration-award. 

A  (udse  is  not  bound  to  give  cnsis  al  i  certain  valua- 
tioB  ;  anil  a  suit  to  carry  out  an  arbitntion-award  need 

Loch,  J. — In  this  case,  an  arbitration  to 
which  Mowta  Buksh  and  Khoda  Buksti 
were  parlies  was  effected  on  the  8lh  Decem- 
ber 1868.  On  the  13th  May  1S69,  Khoda 
Buksb  applied  to  the  Court  under  the  provi- 
sions of  Section  317,  Act  Vlll.  of  1859,  to 
enforce  the  award;  and  on  the  27th  ot  the 
same  month  Mowia  Buksh  also  liled  a 
similar  application.  After  the  usual  pro- 
ceedings, the  Court,  on  the  17th  July  1869, 
directed  that  the  application  of  Khoda 
Buksh  should  be  registered  as  a  suit,  and 
the  award  should  be  filed  and  enforced  as 
a  decree;  and  on  the  same  day,  the  Court 
rejected  ihe  application  of  Mowla  Buksh 
with  costs. 

An  appeal  was  preferred  by  Mowla 
Buksh  to  the  Judge,  who  reduced  the  costs 
awarded  by  the  first  Court;  and  a  special 
appeal  has  now  been  made  to  us  upon  (he 
groimd  that  the  Judge  has  acted  without 
jurisdiction,  as  no  appeal  lay  to  him. 

Now,  the  appeal  to  the  Judge  was  not 
against  the  award,  but  simply  upon  the 
point  of  costs ;  and  it  appears  to  me  that, 
under  the  ruling  of  the  Full  Bench,  reponed 
in  6  Weekly  Reporter,  page  tS8,  an  appeal 
upon  the  point  of  costs  would  lie  to  the 
Judge,  though  there  might  be  no  appeal  on 
the  merits  It  would  be  monstrous  if,  in 
a  suit  of  this  kind,  the  Lower  Court  were 
to  award  some  exorbitant  costs,  and  there 
should  be  no  appeal  from  that  order.  But 
it  is  urged  that,  under  the  provisions  of 
Section  327  read  with  Section  315,  the 
order  of  the  Lower  Court  is  Rnal.  I  be- 
lieve it  to  be  quite  final  as  regards  the 
award,  but  still,  I  think,  looking  at  what 
is  said  in  the  judgment  of  the  Full  Bench, 
ihal,  as  regards  costs,  there  would  be  an 
appeal. 

The  Chief  Justice,  in  delivering  judgment 
in  that  case,  states  that  "the  power  given 
"to  the  Court  to  award  and  apportion  costs 
"in  such  manner  as  it  may  deem  proper 
"is  a  power  to  be  exercised  according  10 
"law,  and  not  according  to  mere  caprice. 


"  It  is  a  power  to  be  exercised  subject  10 
"  all  the  provisions  of  this  Code ;  and  a  de- 
"  cree,  so  far  as  it  relates  to  costs,  is  subject 
"  lo  an  appeal  in  the  same  manner  as  any 
"  other  part  of  the  decree." 

Then  the  Chief  Justice  refers  to  Sections 
'^7>  '■JSi  3nd  196,  the.  last  two  of  which 
refer  to  interest,  and  then  he  says :  "  It 
"  appears  to  me  that  the  discretion  vested 
"  in  the  Court  in  all  these  Sections  is  subject 
"  to  the  controlling  power  of  appeal,  whether 
"  regular  or  Kpecial  according  to  ibe  nature 
"  of  the  case." 

Holding,  therefore,  as  I  do.  that  there  is  an 
appeal  to  the  Judge  upon  the  point  of  costs, 
I  do  nnt  think  thai  the  Judge  has  acted 
without  jurisdiction  in  disposing  of  this 
appeal. 

It  is  further  urged  that  the  Judge  was 
wrong  in  giving  costs  under  Rule  8  (or 
as  the  Judge  says  Rule  15  erroneously, 
meaning  Rule  8)  of  the  Rules*  Kgulating 
pleader's  fees  in  Civil  Courts  subordinate 
to  the  High  Court;  and  the  reason  assign- 
ed in  support  of  this  argument  is  that 
this  application  was,  in  fact,  a  suit,  and  that 
an  appeal  from  it  would  be  a  regular  appeal. 

Even  accepting  the  argument  as  pot 
before  us  by  the  pleader,  it  appears  10  me 
that  the  Judge  is  not  bound  to  give  costs  at 
a  certain  valuation.  He  may  give  whatever 
costs  he  thinks  proper.  In  suits  of  this 
kind,  there  is  no  necessity  whatever  for 
valuing  the  property.  The  object  of  valuing 
the  suit  is  to  determine  the  proper  amount 
of  stamp-duty,  and  not  for  the  object  of 
assessing  costs.  The  application  10  the 
lirst  Court  might  have  been  made  without 
any  valuation  at  all  of  the  suit.  It  might 
have  been  simply  an  application  to  the 
effect  that  an  award  has  been  made,  anii 
praying  that  the  award  might  be  carriend  out 
without  any  reference  to  the  value  of  the 
property. 

\  think,  therefore,  that  the  Judge  had 
authority  to  entertain  the  appeal,  and  e.":<r- 
cised  a  proper  discretion  in  giving  cosf^  is 
he  has  done,  and  I  think  that  his  order 
should  not  be  inieifered  with,  and  that  ihe 
special  appeal  should  be  dismissed  "i'h 
costs,  sixteen  rupees  being  allowed  for 
pleader's  fees. 

Jiobhousi,  J. — I  do  not  think  it  is  neces- 
sary in  this  case  to  determine  the  question 


•  5  W,  R.,  Rules  of  Practice,  p.  15- 
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as  to  whether  or  not  an  appeal  did  lie  to  the 
judge  from  the  order  of  the  first  Court 
giving  costs  in  the  matter  of  the  arbitrator's 
award,  and  I  do  not  wish  to  be  understood 
as  giving  any  opinion  upon  that  point.  It 
seems  to  me  that,  in  whichever  way  we  treat 
ibe  case  before  nis»  we  must  dismiss  the 
appeal.  If  the  Judge  had  jurisdiction,  and 
a  special  appeal  lies,  then  it  is  only  neces- 
sary to  determine  whether  the  Judge  was 
right  in  law  in  awarding  the  costs  he  has 
awarded,  or  whether  he  was  bound,  in  law 
to  award  any  higher  costs. 

The  Rules  on  which  the  pleader  for  the 
special  appellant  relies  are  those  to  be 
found*  in  page  io8,  Appendix,  Broughton, 
last  edition,  and  he  relies  upon  the  first 
rule.  That  rule  in  so  many  terms  refers 
only  to  "  suits  for  the  recovery  of  specific 
"property,  or  a  share  of  specific  property, 
**  whether  immoveable  or  moveable,  or  for 
"the  breach  of  any  contract  or  for  da- 
"  mages." 

Admitting  for  the  sake  of  the  argument 
that  tlie  proceeding  before  us  was  of  the 
nature  of  a  suit,  it  certainly  was  not  of  the 
nature  of  that  kind  of  suit  to  which  this 
rale  relates,  ^nd  I  do  not  think,  therefore, 
that  the  Judge  was  bound  to  award  costs 
accKKding  to  the  provisions  of  Section  i  of 
the  rules.  I  think  rather  that  he  was  right 
in  applying  Section  8.  For  this  application 
was,  in  reality,  in  the  nature  of  applications 
midec  Sections  53  and  54  of  Act  XX.  of 
1866,  which  are  specifically  declared  to  be 
governed  by  the  provisions  of  Section  8  of 
the  Pleader *s  Rules. 

If,  therefore,  as  I  have  said  before,  any 
special  appeal  lies,  I  do  not  think  that  we 
can.  9x3  that  the  Judge  was  wrong  in  law 
in  .'awarding  the  pleader's  fees  in  question. 
Bat  if  no  appeal  lay  to  the  Judge,  and 
therefore  no  appeal  lies  to  us,  we  are  to 
consider  this  case  as  an  application  with 
which  we  have  to  deal  either  under  the  pro- 
visions of  Section  35,  Act  XXIII.  of  1861, 
oif  under  Section  15  of  the  Charter  Act,  and 
m  this  case  I  do  not  think  that  it  is  a  case 
%  which  we  ought  to  interfere.  Whether 
Hie  Judge  had  jurisdiction  or  not,  he  has 
passed  the  order,  and  the  order  is  a  very 
|iroper  one,  and  is  not  one  with  which 
we  ought  to  interfere  under  the  extraordi- 
nary power  given  to  us.  In  this  view  of  the 
case,  I  agree  we  ought  to  dismiss  the  appeal 
and  with  costs,  sixteen  rupees  being  allowed 
for  pleader's  fees. 


•  5  W.  R.,  Rules  of  Practice,  p.  15. 


The  29th  August  1870. 
Present : 


The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Suspension  of  a  Pleader^Recorder's  Court- 
Small  Cause  Court,  Moulmein— High  Court's 
powers— Section  15,  Charter  Act 

In  the  matter  of 

John  Thompson,  of  Moulmein,  some  time  an 
Advocate  of  the  Small  Cause  Court  of 
that  place,  Petitioner, 

Mr.  G.  C.  Paul  for  Petitioner. 

To  suspend  from  practice  an  advocate  or  pleader  of 
any  Court  for  misconduct  is  a  proceeding  of  a  penal 
character,  and  should  not  be  adopted  unless  the  specific 
offence  charged  against  him  be  distinctly  stated,and  an 
opportunity  of  answering  it  be  given  him. 

The  Court  of  the  Recorder  of  Moulmein  is  subject 
to  the  appellate  jurisdiction  of  the  High  Court  at 
Calcutta,  and  is  consequently  subject  to  the  powers  of 
superintendence  vested  in  that  Court  by  Section  15  of 
the  24  and  25  Vic,  Cap.  CIV. 

The  authority  g^ven  to  the  Recorder  of  Moulmein 
to  grant  or  withdraw  a  license  to  practise  as  a  pleader 
in  the  Small  Cause  Court  there  is  a  part  of  his  author* 
ty  as  Judge  of  the  Recorder's  Court,  and  is  bestowed 
upon  him  simply  with  the  view  of  enabling  him  the  morit 
effectively  to  administer  justice.  While  the  High 
Court  cannot  interfere  with  his  discretion,  where  no 
appeal  lies  to  it  from  the  exercise  of  that  discretion, 
it  has  power  to  take  such  measures  as  may  be  neces- 
sary for  insuring  the  due  observance  by  him  of  such 
Eroceedin^s  as  are  essential  to  the  right  application  of 
is  discretion. 

Phear  J  J. — In  this  case,  upon  the  applica- 
tion of  the  petitioner,  Mr.  John  Thompson, 
of  Moulmein,  a  rule  was  issued  by  this  Court 
to  the  Recorder  of  Moulmein  requiring  him 
to  show  cause  why  his  order,  dated  the  16th 
of  May  1870,  made  in  the  civil  regular 
suit  No.  67  of  1870,  wherein  Noor  Ma- 
homed  is  plaintiff  and  Nakoo  is  defendant, 
directing  '*  that  the  said  petitioner's  license 
"  as  advocate  of  the  Small  Cause  Courts  of 
**  Rangoon  and  Moulmein  be  withdrawn  for 
**  a  period  of  six  months ;"  should  not  be 
quashed  on  the  ground  that  the  petitioner 
had  no  opportunity  of  being  heard  with 
regard  to  the  cause  of  his  removal  before  the 
order  was  made. 

Mr.  Paul,  on  behalf  of  the  petitioner,  now 
asks  that  the  rule  be  made  absolute.  No 
one  appears  to  show  cause  on  behalf  of 
ihe  Recorder. 

It  seems  that  the  rule  was  not  received 
by  the  Recorder  until  the  4lh  of  August 
last,  and  therefore  the  full  period  of  30  days 
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allowed  to  him  for  showing  cause  has  not 
yet  elapsed.  But  that  learned  gentleman  has 
rendered  any  further  delay  in  the  considera- 
tion of  the  subject  of  the  petition  unneces- 
sary, inasmuch  as  he  has  forwarded  to  this 
Court  the  following  curious  minute. 

'  *^  In  the  Court  of  the  Recorder  of  Moul- 
mein. 

''  Minute. 

"  5th  August  1870. 

*'  Received  by  the  Calcutta  Mail  yesterday, 
*•  after  the  rising  of  the  Court,  an  order  of 
"  I  he  High  Court  of  Judicature  at  Fort 
"  William  in  Bengal,  directed  to  the  Court 
**  of  the  Recorder  of  Moulmein. 

'*  Order  read  at  the  sitting  of  the  Court 
"  this  day. 

**  Court. — As  I  am  not,  as  at  present 
**  advised,  aware  that  this  Court  is  under 
"the  superintendence  of  the  High  Court 
"  of  Bengal  as  regards  the  matter  referred 
"to  (the  suspension  from  practice  of  a 
pleader  of  the  Small  Cause  Court  of  Moul- 
ixiein),  I  must  decline  to  take  the  order  of 
"  the  High  Court  into  consideration. 

"  The  Registrar  will  transmit  a  copy  of 
"  this  minute  to  the  Registrar  of  the  High 
"  Court  of  Bengal. 

"(Signed)  J.  Cory  ton, 
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We  have  no  doubt  that  the  learned 
Recorder,  in  adopting  the  remarkable  course 
which  he  has  pursued  in  this  matter,  was 
rather  actuated  by  over-solicitude  for  his  own 
dignity  and  independence  than  animated 
with  the  deliberate  intention  to  show  dis- 
respect to  this  Court.  We  will  venture, 
however,  to  add  that,  in  our  opinion,  he  is 
not  happy  in  the  attitude  which  he  has 
assumed,  and  that  the  dignity  of  the  Re- 
corder would,  in  truth,  have  been  better 
discernible  than  it  now  is,  if  that  learned 
Judge  had  manifested  a  demeanour  of  at 
least  some  courtesy  towards  the  High  Court. 
But,  fortunately,  the  behaviour  of  the  Re- 
corder towards  this  Court  is  not  an  element 
in  the  question  which  we  have  now  to 
determine ;  and  his  omission  to  show  cause 
leaves  our  duty,  I  think,  very  plain;  though, 
at  the  same  time,  we  desire  to  express  our 
regret  that  he  has  not  thought  proper  to 
put  us  in  possession  of  the  grounds  upon 


which    he    declines    to    acknowledge    the 
jurisdiction  of  this  Court. 

We  must,  in  the  absence  of  any  counter- 
vailing evideiice  to  the  contrary,  take  the 
facts  as  they  are  given  by  the  petitioner  in 
his  affidavit  to  be  correct;  and  on  these 
facts,  the  petitioner  is  undoubtedly  seriously 
aggrieved  by  the  very  irregular  order  of  the 
Recorder. 


The  affidavit  states  as  follows:  "That 
on  the  20th  day  of  August  1868,  your  pe* 
tiiioner  was  duly  admitted  as  an  Advocate 
of  the  Court  of  Small  Causes  at  Rangoon, 
and  as  such  was,  on  the  nth  day  of  June 
1869,  enrolled  as  an  Advocate  of  the  Small 
Cause  Court  at  Moulmein  under  Section 
26,  Ad  XXI.  of  1863,  and  has  from  that 
time  regularly  practised  as  such,  and 
gained  his  living  thereby  until  the  occur- 
rence of  the  event  hereinafter  mentioned. 
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"  That  in  delivering  judgment  in  a  cer- 
tain case,  in  which  one  Noor  Mahomed  was 
plaintiff  and  one  Nakoo  was  defendant,  the 
Recorder  of  Moulmein  ordered  that  your 
petitioner's  license  as  such  Advocate  should 
be  withdrawn  for  a  period  of  six  months. 
A  copy  of  the  said  judgment  of  the  said 
Recorder  is  hereunto  annexed  and  marked 
A. 

"  That  your  petitioner  was  not  a  party  to 
"  the  said  suit,  nor  had  he  any  interest  there- 
"  in,  nor  was  he  conducting  the  said  suit  on 
"behalf  of  either  of  the  parties  thereto, 
"  but  was  simply  called  as  witness  in  the 
same. 

"  That  the  Recorder  did  not  call  on  your 
petitioner  to  answer  any  charge,  or  give 
your  petitioner  any  opportunity  of  being 
heard  in  his  defence,  nor  was  any  charge, 
in  fact,  made  against  your  petitioner. 

"  That  your  petitioner's  license  was  there- 
upon withdrawn,  and  your  petitioner  has 
thereby  been  prevented  from  practising  his 
said  profession  of  Advocate,  to  his  gieat 
loss  and  detriment.' 
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Then  it  appears  from  the  alleged  copy  of 
the  judgment,  which  is  stated  by  the  peti- 
tioner to  have  been  delivered  by  the  Record- 
er in  the  case  referred  to  in  the  petition, 
that  the  Recorder,  after  discussing  most  of 
the  evidence  in  the  case,  says  : — 


it 


I  should  dismiss  the  case  here,  were  it 
"  not  that  I  wish  to  add  an  observation  on 
"  the  conduct  of  Mr.  Thompson  in  connection 
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with  It.  Notwithstanding  his  denial  that 
any  compulsion,  moral  or  physical,  was  used 
10  compel  the  defendant's  signature,  no  one, 
1  think,  could  have  heard  the  evidence 
without  a  strong  suspicion  that  the  whole 
matter  was  pre-arranged  by  him,  and  that 
the  Magistrate's  summons  applied  for,  could 
it  have  been  obtained,  would  have  been 
used  merely  as  an  amplification  of  Pitchay's 
threat— that  if  he,  defendant,  would  not 
sign  the  note,  he  would  be  sent  to  Jail." 

The  learned  Recorder  then  goes  on  to 
speak  of  the  part  which  Mr.  Thompson  had 
played  in  the  matter  of  the  suit,  as  he  under- 
stood it  from  the  evidence  given  in  the 
case.  He  refers  at  some  length  to  the 
evidence  of  Mr.  Thompson  himself,  and  then 
he  concludes  in  these  words  :— 

"  Stripped  of  its  accessories,  Mr.  Thomp- 
son's story  is  simply  this:  A  man,  who 
from  his  ignorance  of  the  Burmese  lan- 
guage and  want  of  his  acquaintance  with 
civilization  must  be  regarded  as  a  perfect 
savage,  is  brought  to  him  with  a  request 
that  he  will  prosecute  him  for  a  criminal 
offence.  Mr.  Thompson,  without  even  a 
word  of  notice  to  the  man,  draws  up  a  charge 
against  him,  and  endeavours  to  get  the 
Magistrate  to  issue  a  summons  upon  it.  The 
Magistrate  refuses  the  summons,  and  Mr. 
Thompson  goes  back  to  his  office,  where  he 
is  quite  astonished  to  find  that  the  defend- 
ant has  consented  to  sign  a  note  for  Rupees 
1,500.  To  avoid  any  confusion,  Mr.  Thomp- 
son tells  us  he  determined  to  write  the 
note  himself,  and  he  was  satisfied  with  hav- 
ing its  contents  explained  to  the  defend- 
ant by  one  of  the  party  who  had,  according 
to  Mr.  Thompson's  statement,  brought  him 
10  the  office  with  a  view  of  prosecuting 
him  criminally. 

"  I  cannot  but  think  such  conduct  highly 
censurable  in  a  professional  lawyer,  and 
this  conviction  leads  me  10  make  a  further 
observation  in  connection  with  the  present 
case.  1  have  hitherto  carefully  abstained 
from  any  observations  on  the  arrangements 
made  among  themselves  by  members  of  the 
Bar,  but  1  think  it  impossible  to  allow 
the  present  case  to  pass  by  without  point- 
ing out  the  serious  inconvenience  of  gentle- 
men of  the  Recorder's  Bar  associating 
themselves  in  business  with  persons  who 
are  not  members  of  that  Bar.  The  Court's 
confidence  in  the  integrity  and  ability  of 
the  members  of  the  Recorder's  Bar  is  to  a 
great  e^itcnt  indispensable  in  the  transac- 


"  tion  of  ordinary  business.  The  admissioti 
*'  into  partnership  of  persons  who  have  not 
'*  been  so  admitted  must  necessarily  lead  to 
"  a  diminution  of  that  confidence.  In  the 
**  present  case,  the  connection  seems  to  me 
"  specially  open  to  objection. 

"  Mr.  Law  holds  the  office  of  public  pro- 
*^  secutor,  and  as  such  stands  at  the  head  of 
"the  Recorder's  Bar.  Mr.  Thompson  is  a 
"  pleader  of  the  Small  Cause  Court,  who  has, 
'*  I  am  sorry  to  say,  by  no  means  given  me 
**  the  impression,  during  his  practice,  of  a 
'^  straightforward  man  of  business.  I  hope 
"  the  time  will  never  come  when  the  Court 
"  will  have  to  regret  reposing  the  fullest 
"  confidence  in  the  honor  of  the  Bar,  one 
*'  great  safeguard  of  which  is  to  be  found 
"  in  a  zealous  adherence  to  the  rules  of 
"  etiquette  which  have  established  them- 
*'  selves  in  both  branches  of  the  profession 
"  at  home.  In  no  British  possession,  I  may 
"  observe,  is  it  of  more  importance  than  in 
"  this  Province  that  the  standard  of  the 
'^  Bar  should  be  kept  high ;  inasmuch  as  the 
"  European  community  is  so  small  that  pub- 
"  lie  opinion  can  hardly  be  said  to  operate 
"  at  all,  and  the  native  population  appears 
*'  to  place  an  almost  unreasoning  confidence 
"  in  the  probity  and  intelligence  of  those 
**  whom  they  are  accustomed  to  look  upon  as 
"  representatives  of  a  superior  race. 

"  My  finding  in  the  case  is  that  the  note 
"  sued  on  was  obtained  from  the  defendant 
"  by  intimidation,  and  I  dismiss  the  suit 
"  with  costs. 

"  For  the  reason  I  have  above  given,  I 
"  direct  Mr.  Thompson's  license  to  be  with- 
*'  drawn  for  a  period  of  six  months." 

So  that,  by  the  operation  of  the  two  last 
lines,  added  to  a  very  lengthy  judgment  de- 
livered in  a  case  to  which  the  petitioner  was 
not  a  party,  without  any  specific  charge  hav- 
ing been  made  against  him,  and  without  his 
having  had  the  smallest  opportunity  of  an- 
swering a  charge,  had  any  been  made,  the 
petitioner  finds  himself  suspended  for  six 
months  from  the  practice  of  his  profession. 

Now,  we  need  hardly  say  that  to  suspend 
from  practice  an  advocate  or  pleader  of  any 
Court  for  misconduct  is  a  proceeding  of 
a  penal  character,  and  we  have  the  authority 
of  the  decision  given  by  the  Privy  Council 
in  re  Pollard*  (a  case  not  very  unlike  the 
present  in  some  of  its  features),  if  any  au- 
thority be  needed,  for  stating  that  no  person 
should  be  punished  for  any  criminal  offence, 

*  2  L.  R.,  PrUy  Council,  p.  106. 
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unless  the  specific  offence  charged  against 
him  be  distinctly  stated,  and  an  opportunity 
of  answering  it  given  him. 

It  appears  to  be  clear,  then,  that  the 
learned  Recorder  in  this  case  has  fallen  into 
an  unfortunate  and  grievous  error,  such  an 
error  as  we  certainly  ought,  on  the  appli- 
cation of  the  petitioner,  to  set  right,  if  we 
have  the  power  to  do  so. 

The  learned  Recorder,  by  his  "  Minute," 
appears  to  assert  very  positively  that  we 
have  no  such  power;  and  the  respect  which 
is  due  to  the  opinion  of  the  Judge  of  such 
a  Court  as  that  over  which  he  presides  has 
led  us  to  seek  for  sufficient  grounds  to  sup- 
port this  opinion.  We  have  failed  to  find 
any. 

We  think  that  the  Legislature  has 
distinctly  made  the  Court  of  the  Recorder 
of  Moulmein  subject  to  the  superintendence 
of  this  Court,  and  so  has  rendered  it  incum- 
bent on  this  Court,  and  given  this  Court 
power,  to  take  care  that  all  the  acts  of  the 
Recorder  of  Moulmein  done  in  his  capacity 
of  Recorder  be  done  regularly  and  according 
to  law. 

Section  15  of  the  Charter  Aft,  24  and  35 
Vic,  Cap.  CIV.,  passed  on  the  6th  of  August 
1 861,  says:  "Each  of  the  High  Courts  es- 
"  tablished  under  this  Aft  shall  have  superin- 
**  tendence  over  all  Courts  which  may  be 
*'  subject  to  its  appellate  jurisdiction."  The 
first  Letters  Patent  under  this  Aft  were  is- 
sued in  May  1862.  At  that  time,  the  Re- 
corder's Court  at  Moulmein  did  not  exist. 
The  Recorder's  Court  was  afterwards  estab- 
lished by  the  Governor- General  under  the 
powers  given  to  him  for  that  purpose  by  Aft 
XXI.  of  1863,  and  that  Aft,  together  with 
a  subsequent  Aft,  III.  of  1866,  is  the  source 
of  the  jurisdiction,  powers,  and  privileges 
which  the  Court  possesses.  We  are  of 
opinion  that  the  Act  makes  the  Recorder's 
Court  of  Moulmein  subject  to  the  appellate 
jurisdiction  of  this  Court. 

It  appears  from  Act  XXL,  in  the  first 
place,  that  for  suits  instituted  in  the  Record- 
er's Court  not  exceeding  in  value  Rupees 
3,000  no  right  of  appeal  whatever  exists. 
Then  the  27th  Section  of  that  Act  enacts 
that,  "  in  all  suits  heard  and  determined  by 
"  a  Recorder  under  this  Act,  in  which  the 
**  amount  or  value  of  the  suit  shall  exceed 
'*  Rupees  3.000  and  be  less  than  Rupees 
"  10,000,  an  appeal  shall  lie  to  the  High 
"  Court  of  Judicature  at  Fort  William  in 


'*  Bengal,  subject  to  the  rules  contained 
**  in  the  Code  of  Civil  Procedure  regarding 
"  regular  appeals."  It  is  true  that  the  Hrgh 
Court  is  not  the  sole  Court  possessing 
immediate  appellate  jurisdiction  over  the 
Recorder's  Court,  for  Section  39  enacts 
that,  ''in  all  suits  heard  and  determined 
"  by  a  Recorder  under  this  Act,  in  which 
''the  sum  or  matter  at  issue  is  Rupees 
"  10,000  or  upwards,  or  in  which  the 
"judgment,  decree,  or  order  shall  involve, 
"  directly  or  indirectly,  any  claim/  demand, 
"  or  question,  to  or  respecting  property  ^ 
"  the  value  of  10,000  rupees  or  upwards, 
"  an  appeal  shall  lie  to  Her  Majesty  in 
"  Council." 

But  again  Section  22  says :  "If  in  any 
"  suit,  any  question  of  law  or  usage  having 
"  the  force  of  law  or  the  construction  of  a 
"  document  affecting  the  merits  of  the  deci- 
"  sion  shall  arise,  on  which  the  Recorder 
"  shall  entertain  any  doubt,  the  Recorder 
"  may,  either  of  his  own  motion  or  on  the 
''  application  of  either  of  the  parties  to  the 
"  suit,  draw  up  a  statement  of  the  case,  and 
"  submit  such  statement,  with  his  own  opi- 
"  nion,  for  the  decision  of  the  High  Court 
"of  Judicature  at  Fort  Williaip  in  Bengal/' 

If  a  reference  of  this  kind  is  made,  the 
decision  thereon  of  the  High  Court  is  bind^ 
ing  on  the  Recorder,  for  from  the  latter  end 
of  Section  25  we  find  that,  when  the  High 
Court  "  has  heard  and  considered  the  case, 
"  it  shall  transmit  a  copy  of  its  judgment, 
''  under  the  seal  of  the  Court  and  the  sig- 
"  nature  of  the  proper  officer  of  the  Coart, 
"  to  the  Recorder,  who  shall,  on  the  receipt 
"  thereof,  proceed  to  dispose  of  the  case 
"  conformably  to  the  decision  of  the  High 
"  Court." 

Thus,  excepting  cases  of  io,ooo  rupees 
and  upwards,  which  we  suppose  are  compara- 
tively rare,  the  only  appeal  which  exists  as 
of  right  lies  to  this  Court ;  and  in  all  cases, 
an  appeal  in  the  modified  form  of  a  refer* 
ence  under  Section  22  lies  also  to  this 
Court,  and  therefore  it  appears  to  us  that 
the  Act  under  which  the  Recorder's  Court 
was  established,  unmistakeably  made  it 
subject  to  the  appellate  jurisdiction  of  this 
Court ;  and  so,  we  think,  brought  it  within 
the  range  of  Section  15  of  the  Charier 
Act. 

In  our  opinion,  the  fact  that  this  Court 
does  not  possess  appellate  jurisdiction  over 
all  classes  of  cases  tried  in  the  Reoorder^r 
Court)  :and  that  the  Privy  Council  sharet 
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with  this  Court  appellate  jurisdiciion  over 
the  Recorder's  Court,  does  not  remove  the 
Recorder's  Coart  from  the  operation  of 
Sectioo  15  of  the  Charter  Act,  if,  how* 
ever,  it  be  objected  that  the  words  in  that 
Section  ^''which  may  be  subject  to  its 
''^appellate  jurisdiction^'  mean  only  made 
subject  by  the  Letters  Patent  of  this  Court, 
and  that  the  words  of  Section  15  of  the 
first  Letters  Patent  cannot  be  construed 
into  having  the  effect  of  making  any  Court 
subject  to  this  Court  which  did  not  exist 
at  the  time  when  the  Letters  Patent  were 
granted,  still  clearly  this  objection,  if  it  be 
a  valid  objection,  is  ^removed  by  Section 
16  of  the  present  Letters  Patent  of  the 
High  Court  which  were  granted  in  the  year 
1866.  That  Section  says:  "And  we  do 
*' further  ordain  that  the  said  High  Court 
"of  Judicature  ct  Fort  William  in  Bengal 
"shall  be  a  Court  of  appeal  from  the  Civil 
**  Courts  of  the  Bengal  Division  of  the 
"Presidency  of  Fort  William,  and  from 
"all  other  Courts  subject  to  its  superintend- 
"ence,  and  shall  exercise  appellate  juris- 
**  diction  in  such  cases  a^  are  subject  to 
'^appeal  to  the  said  High  Court  by  virtue 
**of  any  laws  or  regulations  now  in  Jorce!' 
We  need  hartily  state  that  the  Recorder's 
Court  of  Moulmein  was  established  under 
Act  XXL  of  1863  long  before  ^the  year 
1866.  It  follows,  we  think,  from  this  fact, 
that  since  these  Letters  Patent  have  been 
issued,  at  any  rate,  whatever  niight  have 
been  the  case  before,  the  Recorder's  Court 
of  Moulmein  by  reason  of  the  appeal  given 
IpihU  Court  in  Act  XXL  of  1863,  certainly 
lias  been  a  Court  over  which  the  High  Court, 
by  the  express  terms  of  jhe  Letters  Patent, 
{kissesses  an  appellate  jurisdiction,  and 
consequently  it  is  a  Court  to  which  Section 
15  of  the  Charter  Act  must  apply. 

Then  comes  the  only  remaining  question, 
namely,  whether  the  act  of  which  the 
petitioner  complains  is  an  act  done  by  the 
Recorder  in  his  capacity  of  Judge  of  the 
^corder*s  Court  of  Moulmein. 
.As  to  that  we  conceive  there  cannot  be 
'  any  reasonable  doubt.  In  tlxe  "  Minute," 
which  is  the  only  guide  we  have  to  the 
l^rned  Recorder's  own  views  as  to  the 
nature  of  his  proceeding,  some  emphasis 
teems  10  be  placed  upon  the  passage  within 
brackets  *'(ihe  suspension  from  practice 
''of  a  pleader  of  the  Small  Cause  Court 
^tk.  Moulmein);"  and  we  suppose  that 
tilt  learned  Recorder  intends  thereby  to 
that  the  granting  or    withdrawing 


of  a  license  to  practise  as  a  pleader  in  the 
Small  Cause  Court  of  Moulmein,  is  not  such 
an  exercise  of  the  power  and  authority 
possessed  by  the  Recorder  as  will  come 
under  the  superintendence  of  this  Court. 
In  the  first  place,  we  would  remark  with 
regard  to  this  that  we  can  find  no  ground 
for  making  any  distinction  between  the 
Court  of  Small  Causes  at  Moulmein  and 
the  Recorder's  Court.  Act  XXL  of  1863 
throughout  its  text  no  where  speaks  of 
any  other  Court  than  the  Recorder's 
Court.  It  is  true  that  by  Section  35  of 
that  Act,  the  Registrar  has  the  power  of 
a  Judge  of  a  Court  of  Small  Causes  in 
suits  of  the  nature  of  those  described  in 
Act  XLII.  of  i860;  but  it  appears  to  us 
that  that  Section  does  not  constitute  the  Re- 
gistrar a  Judge  of  a  Small  Cause  Court. 
It  only  empowers  him  to  try  suits  in  the 
Recorder's  Court  which  are  of  a  nature 
cognizable  by  a  Court  of  Small  Causes  and 
below  a  certain  value.  But,  however,  this 
may  be,  the  power  which  the  Recorder 
possesses  for  licensing  advocates  is  given  by 
Section  15  in  these  words:  "  No  person 
''  shall  be  permitted  to  appear  or  act  as  the 
**  advocate  of  any  suitor  in  any  Court  held 
*'  under  this  Act,  in  any  action  or  suit  or 
**  touching  any  matter  whatever,  unless  such 
"  person  shall  have  been  previously  licensed 
"  by  the  Recorder  0/  such  Court  to  act  for 
"  the  suitors  of  such  Court  generally,  or  spe- 
**  cially  for  the  particular  occasion,  &c." 

And  Section  17  provides  that  "the 
"  Recorder  of  any  Court  may,  for  any  suffi- 
"  cient  reason,  withdraw  any  license  which 
**  shall  at  any  time  be  granted  b)  such  Re- 
"  corder  to  any  person  to  act  generally  or 
"specially  as  an  advocate  under  this 
"  Act."     • 

It  appears  to  us  as  plain  as  words  can 
make  the  matter,  that  the  authority  thus 
given  to  the  Recorder  is  part  of  his  author- 
ity as  Judge  of  the  Recorder's  Court,  and 
that  it  is  bestowed  upon  him  simply  with 
the  view  to  enable  him  the  more  effectively 
to  administer  justice  in  the  Court  over 
which  he  presides.  We  are  also  of  opinion 
that  the  superintending  power  given  to  this 
Court  by  the  15th  Section  of  the  24  and  25 
Victoria,  Chapter  104,  enables  us,  and  in- 
deed makes  it  our  duty  to  take  care  that  all 
acts  done  by  the  Judge  of  a  Court  which 
is  subject  to  the  appellate  jurisdiciion  of  this 
Court  by  virtue  of  his  authority  as  Judge, 
be  done  regularly  and  according  to  law; 
and  that  while  we  cannot  interfere  with  his 
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discretion  in  cases  wherein  no  appeal  against 
the  exercise  of  that  discretion  lies  to  this 
Court,  still  we  have  power  to  take  such 
measures  as  may  be  necessary  for  insuring 
the  due  observance  by  him  of  such  pro- 
ceedings as  are  essential  to  the  right  appli- 
cation of  his  discretion. 

From  the  facts  before  us,  it  appears  that 
Mr.  Thompson  was  licensed  specially  to  act 
for  suitors  in  the  Recorder's  Court;  that  is, 
he  was  licensed  to  act  for  suitors  in  causes 
which  could  be  heard  by  the  Registrar  under 
Section  35. 

It  may  be  doubted  whether  the  framers 
of  Section  16,  when  using  the  word  **  spe- 
cially," contemplated  the  case  of  the  Re- 
corder licensing  an  advocate  for  a  particular, 
special  class  of  cases,  for  the  words  are 
"  specially  for  the  pariicular  occasion !' 
But  as  the  Recorder  has  thought  proper  to 
license  Mr.  Thompson  as  an  advocate  of  the 
so-called  Small  Cause  Court,  which  at  the 
utmost  we  may  take  to  be  a  division  of  his 
own  Court,  he  cannot  withdraw  such  license 
excepting  "  for  any  sufficient  reason  ;"  and 
as  we  have  already  said  at  the  commence- 
ment of  this  judgment,  he  cannot  rightfully 
and  lawfully  come  to  a  conclusion  that  a 
sufficient  reason  does  exist  without  first 
specifying  a  distinct  charge  against  Mr. 
Thompson,  and  giving  him  an  opportunity 
to  answer  that  charge. 

We  think,  therefore,  that  the  rule  must  be 
made  absolute. 


The  29th  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart.^  Judges. 

Leases— Construction— HereditAry  tenures- 
Conditions  —Lessor's  right  of  re-entry— Cause 
of  action. 

Case  No.  785  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulpore,  dated  the  22nd 
January  iS^Oy  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  igth  January  i86g. 

Lekhraj  Roy  and  others  (Plaintiffs),  Appel- 
lants, 

versus 

Kanhya  Singh  and^others  (Defendants),  Re* 

spondents. 


Messrs.  J,  T.  Woodroffe  and  R,  E. 
Tividale  and  Baboo  Grish  Chunder 
Ghose  for  Appellants. 

Mr,  C.  Gregory  and  Baboos  Debendro 
Narain  Bose,  Chunder  Madhub  Ghost 
and  Kalee  Kishen  Sein  for  Respondents. 

Where  there  are  no  words  in  a  lease  extending 
its  provisions  ,to  other  parties  beyond  the  lessee,  its 
terms  must  be  interpreted  as  applicable  to  the  iesaee 
only,  unless  the  Court  is  able,  from  the  conduct  of  the 
parties  and  the  surrounding-  circumstances,  to  come  to 
a  different  conclusion. 

Where  a  lease  contains  a  condition  whereby  the  lessor 
agrees  not  to  put  an  end  to  the  mokurrurce  m  h  is  lessee 
except  on  the  occurrence  of  a  fresh  settlement  on  the 
part  of  Government,  it  do^  not  follow  that  the  lessor 
intends  to  constitute  a  hereditary  lease  if  no  Govern- 
ment settlement  takes  place. 

In  such  a  case  a  lessor's  rigrht  to  re-enter  arises  on 
the  death  of  the  lessee;  but  if  the  representatives  of  the 
lessee  have  been  allowed  to  hold  over  by  the  heirs  of 
the  lessor  to  whom  they  have  paid  rent,  the  cause  of 
action  to  a|purchaser  of  the  lessor^s  rights  and  interests 
arises  on  the  refusal  of  the  lessee's  representatives  to 
permit  him  to  re-enter. 

Loch,  J. — In  1866,  the  plaintiff  purchased, 
as  he  alleges  in  execution  of  a  decree,  the 
rights  and  interests  of  Muddun  Gopal  ia 
Mouzahs  To^  and  Tatarpore,  and  on  at- 
tempting to  take  possession  he  was  opposed 
by  the  defendants  Kanhya  Sin^h  and  others, 
alleging  that  they  held  a  mokurroree  of 
Mouzah  Toe  from  the  ancestor  of  the  judg- 
ment-debtor, and  by  Ram  Sahoy  and  others 
who  alleged  that  they  were  the  mokurra- 
reedars  of  Mouzah  Tatarpore,  and  further, 
that  the  plaintiff's  purchase  did  not. cover 
that  village. 

It  will  be  necessary  to  dispose  of  the 
question  regarding  Mouzah  To<S  before  we 
enter  upon  that  of  Tatarpore. 

It  is  admitted  by  all  parties  that  one 
Choonee  Lall  held  a  mokurruree  from 
Government  of  Mouzah  Tod,  and  that  in 
12 15  (1808)  he  gave  a  lease  to  or  in  the 
name  of  Nirput  Singh,  now  represented  by 
the  defendant  Kanhya  Singh.  The  allega- 
tion on  the  part  of  the  defendant  is  that 
the  lease  to  Nirput  Singh  is  an  hereditary 
transferable  tenure  bearing  a  fixed  rent. 

The  Lower  Courts  have  considered  the 
mokurruree  to  be  of  the  nature  pleaded  by 
the  defendants,  and  have  further  held  that 
plaintiff,  as  representative  of  the  former 
proprietors,  is  bound  by  the  result  of  certain 
decrees  in  which  they  and  Nirput  Singh 
were  engaged,  and  consequently  the  plainl- 
iff  is  not  entitled,  as  he  prays  to  be  allow* 
ed  to  do,  to  evict, the  defendant  and  take. 
direct  possession  of  the  village. 
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In  special  appeal,  it  is  urged  that  the 
lease  to  Nirput  Singh  was  only  for  his  life; 
that  it  contains  no  terms  which  conveyed 
either  directly  or  impliedly  an  hereditary 
tenure  ;  that  the  words  on  which  the  first 
Court  has  relied  in  support  of  the  conclu- 
sion it  has  come  to,  even  if  they  bear  the 
meaning  put  upon  them  by  the  Subordinate 
Judge,  do  not  extend  the  lease  beyond  the 
life  of  Nirput  Singh  ;  that  the  decrees  re- 
ferred to  by  the  Lower  Courts  are  not  evi- 
dence in  the  present  case,  for  the  question 
which  has  now  to  be  tried  was  not  and 
could  not  have  been  tried  in  the  former 
cases,  for  Nirput  Sing]|  was  then  alive  ;  and 
further  that  the  judgment  of  the  Privy 
Council  in  the  case  of  Dhnnput  Singh,  re- 
ported at  9  Weekly  Reporter,  page  3, 
Privy  Council,  is  not,  as  the  Judge  supposes, 
applicable  to  this  case. 

In  answer,  the  respondent  urged  that, 
even  if  the  lease  contained  no  direct  terms 
constituting  it  an  hereditary  tenure,  yet 
there  was  a  condition  therein  which,  so  long 
as  it  remained  unfulfilled,  entitled  the  re- 
spondents to  treat  it  as  such  ;  that  there 
was  nothing  in  the  wording  of  the 
document  that  showed  it  to  have  been  limit- 
ed to  the  life  of  Nirput  Singh;  that  its 
terms  were  those  used  ordinarily  in  leases 
which  were  intended  to  be  perpetual,  and 
that  the  absence  of  such  words  as  "  from 
"generation  to  generation  "  was  not  material, 
as  ruled  by  the  Privy  Council  in  the  case 
of  Dhunput  Singh,  when  the  nature  of  the 
tenure  and  the  intention  of  the  parties 
might  be  gathered  from  their  conduct  ;  that 
in  this  case,  as  in  that  of  Dhunput  Singh, 
the  property  had  devolved  from  one  genera- 
tion to  another,  for.  as  asserted  by  Jeetun 
Daye  in  1827,  the  lease  of  12 15  was  taken 
by  Neem  Chand  in  the  name  of  his  son 
Nirput  Singh,  and  had  then  been  held  by 
Nirput  Singh  and  had  descended  to  his  sons 
and  bis  grandsons  ;  that  their  long  and 
imdisturbed  possession  also  proved  the 
tenure  to  be,  in  the  opinion  of  the  parlies,  a 
permanent  one.  The  respondents  plead 
further  that  the  suit  is  barred  by  limitation. 

It  is  necessary  to  determine  what  is  the 
Wure  of  the  lease  before  we  can  satis- 
tkXoiWj  dispose  of  the  question  of  limit- 
ation. 

Looking  at  the  terras  of  the  lease,  we 
luKve  no  hesitation  in  saying  that  it  is  a 
letse  granted  to  Nirput  Singh  at  a  fixed 
Itot  for  the  time  of  his  natural  life,  provided 
ke  continued  to  pay  the  rent  agreed  upon. 


When  the  lease  was  given  in  (12 15)  there 
appears  to  have  been  a  probability  that  the 
Government  would  make  some  fresh  settle- 
ment with  Choonee  Lall,  and  the  Judge 
says  that  the  lease  to  Choonee  Lall  extended 
from  1207  to  1216,  F.  S.  Whether  this 
were  so  or  not,  there  appears  to  have  been 
the  probability  of  a  fresh  settlement,  and 
Choonee  Lall  provides  for  this  contingency. 
The  first  paragraph  provides  for  the  regular 
payment  of  the  rent,  vis,,  Rupees  606,  from 
12 1 5,  F.  S.,  up  to  the  period  of  the  les- 
sor's mokurruree.  Secondly,  it  provides  that, 
if  the  Government  make  a  fresh  settlement 
with  the  lessor,  the  amount  of  such  assess- 
ment would  be  separately  charged  to  the 
lessee ;  the  meaning  of  this  clause,  which  is 
somewhat  obscure,  being  apparently  that,  in 
the  event  of  Government  making  a  fresh 
assessment,  the  difference  between  the  pre- 
sent and  new  jumma,  if  in  excess  of  that 
payable  by  the  lessee,  would  have  to  be 
borne  by  him ;  and  then  it  gives  the  lessor 
power  to  re-enter  or  to  sell,  should  the  rent 
fall  into  arrears. 

The  first  Court,  in  disposing  of  this  point 
in  the  case,  says  that  Choonee  Lall  gave 
a  mokurruree  in  12 15  to  Nirput  Singh,  the 
main  condition  of  which  was  that  this  latter 
mokurruree  was  to  continue  as  long  as  his 
mokurruree,  viz.^  that  which  he  held  from 
Government;  and  as  plaintiff  had  failed  to 
show  that  his  mokurruree  had  lapsed  or  was 
at  an  end,  so  he  could  not  set  aside  that  of 
the  defendant,  whose  condition  must  be 
determined  by  that  of  his  own. 

The  Subordinate  Judge  apparently  refers 
to  the  concluding  words  of  the  first  clause 
of  the  lease,  and  there  can  be  no  little  doubt 
that,  so  far  as  Nirput  Singh  was  concerned, 
the  plaintiff  could  not,  during  the  life  of 
Nirput,  set  aside  the  lease  or  alter  the  rent, 
without  proving  that  the  revenue  which  he 
paid  to  Government  on  account  of  the  same 
estate  had  been  subsequently  altered,  and 
that  Nirput  Singh  had  failed  or  refused  to 
pay  the  difference.  But  it  does  not  follow 
that,  because  Choonee  Lall  agreed  not  to 
put  an  end  to  the  mokurruree  of  Nirput 
Singh  except  on  the  occurrence  of  the 
contingency  referred  to,  viz,,  a  fresh  settle- 
ment on  the  part  of  the  Government,  that  he 
thereby  intended  to  constitute  an  hereditary 
lease,  if  no  fresh  Government  settlement 
took  place.  The  words  relied  upon  by  the 
first  Court  do  not  go  to  that  extent ;  and 
in  the  absence  of  any  words  extending  the 
lease  beyond  the  life  of  the  lessee,  it  cannot 


^QSlSR^^^iQai^^^flnR^^Vi^ni^ 


^64 


Ciml 


tHB  WXS&i.y   RX^aRTBR^ 


Rulings. 


[Vol.  XIV. 


be  said  that  the  lessor  iot^nded  it  to  extend 
b^ond  the  life  of  Nirput  Singh.  The 
condition  is  quite  compatible  with  the  terms 
of  a  lease  for  life ;  and  wliere  there  are  no 
words  in  the  document  extending  its  pro* 
visions  to  other  parties  beyond  the  lessee^ 
it  is  necessary  to  interpret  Us  terms  as 
applicable  to  the  lessee  only,  unless,  as 
urged  by  the  pleader  for  the  respondent,  the 
Court  Is  able  from  the  conduct  of  the  parties 
and  the  surrounding  circumstaikces  to  come 
to  a  di0erent  conclusion.  So  far,  then,  as 
the  document  hself  goes,  ^ve  have  no  hesita- 
tion In  saying  that  its  terms  are  not  sufllcient 
to  constitute  an  hereditary  tenure  at  a  fixed 
rent.  It  was  as  if  A  had  let  land  to  B  on 
this  condition— if  my  landlord  does  not  raise 
my  rent,  I  will  not  raise  yours;  but  such 
a  condition  would  not  render  the  lease  to  B 
hereditary.  On  his  death,  A  would  have  a 
right  to  re-enter. 

But  it  is  said  that  the  judgments  of  1S27 
and  1854  have  determined  the  nature  of 
the  lease.  What  they  determined  was  that 
the  lease  was  genuine,  and  that  the  possession 
of  Nirput  Singh»  who  was  a  party  to  both 
suits,  could  not  be  disturbed.  So  far  as 
Nirput  Singh  was  concerned,  they  were 
conclusive.  His  right  was  clearly  deter- 
mined, but  the  judgments  in  those  cases 
did  not  declare  the  tenure  created  by  the 
lease  of  lais  was  hereditaiy,  or  that  the 
lessor  Qould  not  re-enter  on  the  death  of 
Nirput  Singh ;  and  we  agree  with  the  Coun* 
se!  for  the  appellant  that  the  decrees  in 
those  cases  c9JDDot  be  used  as  evidence 
against  the  plaintiff  in  the  present  suit. 

But  it  is  urged  that  regard  must  be  paid 
to  the  long  possession  of  the  defendant  as 
well  as  to  the  fact  that  the  property  has 
descended  from  father  to  son  through  various 
generations,  and  these  facts  prove,  even  if 
the  document  be  silent  on  the  subject,  that 
the  parties  to  the  deed  and  all  parties  con- 
cerned, before  the  plaintiff  came  in,  consi- 
dered the  lease  to  be  hereditary,  and  intend- 
ed it  to  be  so. 

With  regard  to  the  pica  of  possession, 
wc  have  only  to  observe  that  the  case 
quoted  to  us,  reported  at  9  Weekly  Reporter, 
page  3,  does  not  apply»  and  for  this  reason 
that  the  possession  insisted  on  is  merely  the 
long  possession  of  a  long  life,  and  not  the 
long  possession  arising  from  hereditary  de- 
scent. It  is  admitted  that  Nirput  Singh 
died  about  13  years  previous  to  the  institu- 
iion  of  the  suit,  or  about  1855.    So  that  be 


was  in  possession  fiom  1808,  the  date  of 
the  lease,  for  a  period  of  47  years  ;  and  the 
succession  of  his  heirs  to  the  property  on 
his  death  is  certainly  not  sufficient  of  itself 
to  establish  the  hereditary  nature  of  the 
tenure  from  long  possession.  But  it  is 
urged  that  the  property  has  passed  through 
several  descents,  and  has,  with  the  sanctioii  of 
the  lessors  whom  plaintiff,  special  a^^ellant, 
represents,  become  hereditary,  and  plaint- 
iff must  be  bound  by  the  words  of  Jeetun 
Daye  in  the  suit  determined  in  1827.  She 
sued  to  set  aside  the  lease  as  forged^  alleging 
that  a  lease  for  one  )'ear  had  been  taken 
benamee  by  Neem  ^band,  the  father  cf 
Nirput  Singh,  in  the  name  of  his  son,  and 
that  the  law  forbade  such  a  lease  as  that  pa^ 
pounded  by  the  defendant  Nirput  Singh 
from  being  granted.  The  Court  found  the 
deed  to  be  genuine,  and  held  that,  what- 
ever might  be  the  law,  it  did  not  lie  in  the 
plaintiff  Jeetun  Daye's  mouth  to  object 
to  the  lease,  after  havir^g  received  for  many 
years  the  rent  payable  under  that  lease. 
It  was  not  found,  whatever  Jeetun  Daye 
might  have  alleged,  that  the  lease  had  been 
given  to  any  other  than  Nirput  Singh,  the 
defendant  in  that  suit.  Now,  considering 
the  loose  way  in  which  assertiohs  of  all  kinds 
used  to  be  made  in  the  pleadings  before  the 
Code  of  Procedure  was  introduced,  we  do 
not  think,  in  the  absence  of  other  evidence, 
that  the  allegation  of  Jeetun  Daye  is  suffi- 
cient to  prove  that  Neem  Chand  had  any 
beneficial  interest  in  the  property  ;  and  since 
the  death  of  Nirput  Singh,  which  occurred 
about  13  years  ago,  there  has  been  but  one 
descent.  It  would  be  monstrous,  under  such 
circumstances,  to  apply  the  finding  come  to 
by  the  Privy  Council  in  the  case  of  Dhun- 
put  Singh  to  the  present  case,  for  in  that 
case  the  property  bad  descended  ihrou^ 
several  generations  both  of  lessors  and 
lessees,  and  the  descendants  of  the  original 
lessee  were  recognized  by  the  descendants 
of  the  original  lessor  as  mokurrureedan^ 
and  were  so  styled  in  the  receipts,  and 
their  transfers  of  property  to  third  par* 
ties  were  admitted.  This  is  a  very  different 
state  of  things  to  what  we  find  in  the  case  be- 
fore us.  From  the  fact  that  the  property  has 
passed  into  the  possession  of  Nirput  Singh's 
immediate  heirs  and  representatives,  we  can- 
not gather  that  the  intention  of  the  origin^ 
parties  to  the  lease  was  that  it  should  be 
considered  permanent  and  hereditary.. 

On  the  point  of  limitation  little  need  b^ 
said.  It  is  urged  by  the  respondent  that,  8 
the  Court  bold  the  lease  to  be  good  onfy  te 
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tbe  life  of  the  lessee,  even  then  the  plaintiff 
\s  out  of  Court,  as  his  caase  of  action  arose 
on  the  death  of  the  lessee,  since  which  time 
a  period   of   13   ye^fs   has  elapsed ;    that 
plaintiff  cannot  be  allowed  to  date  his  cause 
of  action  from  the  time  of  his  purchase,  for 
he  has   always    treated    the   defendant    as 
a  trespasser,  and  not  as  a  tenant  holding  over. 
Nov,  looking  at  the  plaint,  we  do  not  find 
that  phiiirtiff  has  treated  the  defendants  as 
liespassers.     He  says  they  have  opposed  his 
taking  possession,  an^  therefore  he  sues  to 
recover,  as  the  lease  expired  with  the  life  of 
Nirput  Singh.    The  defendants  admit  pay- 
meat  of  rent  to  the  heirs  ol  Nirput  Singh, 
whom  the  plaintiif  represents.     It  is  clear, 
therefore,  from  iheir  own  admission  that  the 
defendants  were  allowed  to  hold  over  by  the 
heirs  of  Choonee  Lall  to  whom  they  paid 
reot,  and  that,  when  the  plaintiff  wished  to 
ic-enter,   which,  as  the  lease  had  expired, 
iie«»s  entitled  to  do,  he  was  opposed  by  the 
defendants.     The  right  to  re-enler  arose  on 
the  death  of  the  lessee,  but  as  the  defendants 
irere  allowed  to  hold  over,  paying  rent  to  the 
i^resenlalives  of   the  plaintiff,   the  cause 
of  action  to  plaintiff  arose  on  the  lefosal  of 
titt  defendants  to  permit   him  to  re-enter, 
and  from  that  date  he  is  clearly  within  time, 
and  the  suit  is  not  barred  by  limitation. 
We  hold,  therefore,    thaU  the   special   ap- 
pdlant  must   succeed   in  this  part  of    his 
case,  and  is  entitled  to  take  direct  possession 
€f  MouEah  l'o<S,  and  that  the  decrees  of 
4e  "Lower  Courts  dismissing  the  plaintiff's 
daim  to  direct  possession  of  Mouzah  To^ 
Mat  be  set  aside  with  costs  in  all  Courts. 

The  next  point  we  have  to  consider  is 
iAciher  the  plaintiff  did  or  did  not  purchase 
Tttarpore.  Both  the  Lower  Courts  have 
found  on  the  evidence  that  Tatarpore  was 
ioC  iochided  in  plaintiff's  purchase,  and  from 
ike  docnments  read  to  us  by  the  pleader  for 
4ie  special  appellant,  we  think  the  conclu- 


sion at  which  the  Lower  Courts  have  arrived 
is  correct.  This  being  the  case,  it  is  un- 
necessary to  enter  into  the  question  of  the 
validity  or  otherwise  of  the  mokurruree  set 
up  by  the  defendant  Ram  Sahoy,  and  we 
dismiss  this  part  of  the  appeal  with  costs 
payable  to  Ram  Sahoy  and  others. 


The  29th  August  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  £.  Jackson, 

Judg€u 

Mahomedan  Law— Pre-emption — 
Tnllttb-iahtisfaad. 

Case  No.  884  of  iSyo* 

Special  Appeal  from  a  dtcisioh  passed  by 
the  Subordinate  Judge  of  Sylhet^  dated 
ike  gth  February  iSyo^  reversing  a  deci- 
sion of  Hie  Moonsiff  of  that  District^ 
dated  the  2gih  November  i86g. 

Goluck  Ram  Deb  and  others  (some  of  the 
Defendants),  Appellants , 

versus 

Brindabun  Deb  (Plaintiff),  Respondent, 

Baboo  Grish  Chunder  Ghose  for 
Appellants. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

It  is  essential  to  tKe  proper  perfonnance  of  hUlub' 
iskHskad  that  thinl  persons  shoold  be  fonnally  caUed 
upon,  either  in  the  presence  of  the  purchaser,  or  oa  the 
land,  or  if  the  vendor  is  in  possession,  in  his  presence, 
to  bear  witness  to  the  pre-emptor's  demand. 

Fkeary  J, — I  am  of  opinion  that  it  is 
essential  to  the  proper  performance  of  tullub- 
ishtishad  that  third  persons  should  be 
formally  called  upon,  either  in  the  presence 
of  the  purchaser,  or  on  the  land,  or  if  the 
vendor  is  in  possession,  in  the  presence  of 
the  vendor,  to  bear  witness  to  the  pre- 
emptor's  demand.  Aa  I  undersund  the 
Mahomedan  Law  on  this  point,  there  must 
be  formal  proceeding  to  which  the  witnesses 
are  parlies,  and  are,  as  it  were,  solemnly 
made  vouchers,  in  order  to  complete  the 
necessary  foundation  for  asserting  the  pre- 
emptor's  right. 

I  think  this  has  been  laid  down  now  in  a 
series  of  decisions  of  this  Court,  notwith- 
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standing  a  passage  in  Mr.  Baillie's  book, 
which  at  first  sight  seems  to  go  the  length 
of  saying  that  the  witnesses  are  not  neces- 
sary, excepting  so  far  as  the  claimant,  the 
pre-emptor,  will  eventually  require  witnesses 
to  prove  that  he  made  his  demand. 

A  case  very  similar  to  the  present  came 
under  the  consideration  of  a  Division  Bench 
of  this  Court  upon  which  1  sat  with  Mr. 
Justice  Mitter  in  the  early  part  of  this  year. 
We  then,  as  far  as  I  remember,  took  the  View 
which  1  have  just  expressed ;  and  I  see  no 
reason  for  altering  that  view. 


The  29th  August  1870. 
Present : 


I  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court,  as  it  stands,  is 
not  sufficient  to  entitle  the  plaintiff  to  a  ver- 
dict. The  Subordinate  Judge  says  that  , 
the  plaintiff,  after  observing  the  iullub- 
mohasibui,  went  to  the  purchaser,  and  asked 
for  a  kobalah  from  him ;  '*  he  has  by  this 
**  circumstance  proved  the  observance  of  the 
"maxim  of  iullub -ishtishadr 

This  simple  demand  of  a  kobalah  is  cer- 
tainly not  sufficient,  and  therefore  it  would 
be  necessary  at  all  events  to  reverse  ihe 
decision  of  the  Subordinate  Judge.  Whe- 
ther or  not  we  ought  to  send  back  the  case 
to  him  for  re-consideration  of  the  evidence 
upon  this  point,  depends  upon  whether  or 
not  there  is  such  evidence. 

But  the  first  Court  has  found  that  the  evi- 
dence is  not  sufficient  in  law  to  make  out 
that  lullub'ishiishad  was  properly  per- 
formed by  the  plaintiff  ;  and  so  far  as  the 
respondent's  pleader  has  brought  the  evi- 
dence under  our  notice,  it  seems  to  me  that 
this  decision  is  a  correct  one.  I  do  not 
think  that  that  evidence  is  sufficient  in  law 
to  support  a  finding  (should  the  Lower  Ap- 
pellate  Court  come  to  it)  that  the  tullub- 
ishlishad  had  been  completely  performed. 
There  is  no  mention  in  that  evidence,  as 
far  as  I  can  see,  that  the  witnesses  were 
called  upon,  in  the  presence  of  the  pur- 
chaser, to  whom  the  demand  of  a  kobalah 
was  made,  to  testify  to  that  demand. 

I  think,  therefore,  that  it  would  be  useless 
to  remand  the  case,  and  that  the  decree  of 
the  Lower  Appellate  Court  should  be  re- 
versed, and  the  plaintiff's  suit  dismissed  with 
all  costs. 

Jackson,  J,—\  am  also  of  the  same  opi- 
nion. I  am  quite  satisfied  that  there  is  not 
sufficient  evidence  on  the  record  to  prove 
performance  of  the  iullub-ishtishad. 


The  Hon'ble  G.  Loch  ajjd  Sir  Charles  Hob- 
house,  Bart,,  Judges. 

Mahomedan  Law— Pre-emption— Vicinage. 

Case  No.  1663  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
18th  March  i86g,  affirming  a  decision  of 
the  Moonsiff  of  Monghyr,  dated  the  2^lh 
August  1868. 

Shaikh  Mahomed  Hossein  (Plaintiff), 

Appellant, 

versus 

Shah  Mohsun  Ali  (Defendant),  Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent 

A  right  of  pre-emption  in  a  separate  and  distinct  estate 
cannot  be  allowed  merely  on  the  ground  of  vicinage^ 
except  in  regard  to  small  plots  of  land  and  hotises. 

Loch,  J. — This  was  a  suit  to  enforce  the 
right  of  pre-emption  to  certain  property  sold 
by  one  Hameedoollah,  first  party  defendant, 
to  one  Shah  Mohsun  Ali,  second  party  de- 
fendant. The  right  of  pre-emption,  as  ap- 
pears from  the  judgment  of  the  first  Court, 
was  founded  upon  the  plea  of  vicinage.  In 
the  first  instance,  the  Lower  Court  dismissed 
the  suit  on  the  ground  of  limitation.  A 
special  appeal  was  preferred  to  this  Court 
against  an  order  of  remand  by  the  Judge^ 
which  was  disposed  of  on  the  27th  August 
1867.  In  that  case,  the  Judges  say:  "In 
"  special  appeal,  the  defendant  abandons  his 
''objection  as  to  limitation,  and  pleads 
'*  that  the  plaintiff,  who  claims  as  a  shuf- 
"  feajar  (pre-emption  by  right  of  vicinage), 
'^  holds  an  inferior  position  to  himself  as 
*'  shuffeeah  khaleet  (partnership)  ;  and  that, 
'*  therefore,  his  suit  ought  to  have  been  dis- 
''  missed."  And  in  the  opening  of  their 
judgment,  they  describe  what  was  the  suit 
instituted  by  the  plaintiff.  They  say  that 
'*this  was  a  suit  by  the  plaintiff  for  the 
''  right  of  pre-emption  to  a  5  annas  share 
"of  a  certain  estate  on  the  ground  of  vici- 
"  nage." 

The  special  appeal  was  dismissed  as  being 
premature,  the  case  having  been  remanded 
by  the  Lower  Appellate  Court  to  the  first 
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Court  to  try  the  different  rights  of  the  parties 
claiming  by  partnership  and  vicinage  re- 
spectively. ^ 

After  the  case  was  remanded,  it  came  be- 
fore the  Moonsiff  of  Monghyr,  who  disposed 
of  it  on  the  24th  August  1868 ;  and  in  his 
judgment  he  says  that  the  plaintiff  bases 
his  claim  of  pre-emption  on  the  right  of  vici- 
nage; and  he  holds  that,  under  the  Maho- 
medan  Law,  the  plaintiff  was  not  entitled 
roerQiy  frpm  the  circumstance  of  vicinage  to 
the  right  of  pre-emption  in  a  separate  and 
distinct  estate.  In  his  judgment,  the  Moon- 
sifif  says  that ''  the  plaintiff  admits  that  Chuck 
"  Hosseinabad  of  which  he  is  proprietor  is 
"  distinct  and  separate  from  Mouzahs  Kadira- 
*'  bad  and  Mooradapore ;  and  he  can,  there- 
"  fore,  under  the  exposition  of  the  Mahome- 
"  dan  Law  as  contained  in  the  above  ruling, 
"have  no  right  of  pre-emption  to  the  share 
"  of  those  mouzahs.' 

The  plaintiff  appealed  to  the  Judge,  and 
the  Issues  before  the  Judge  were  - 

First. — "  Whether  the  appellant,  who 
"  claims  to  be  proprietor  of  a  plot  of 
"  14  beegahs  of  lakheraj  land  termed 
^'  Hosseinabad  and  situated  in  the  village 
"  of  Hydrabad,  has  or  has  not  a  right  of 
'*  pre-emption  on  the  sale  of  a  share  in 
*•  Hydrabad  to  a  third  parly. 

Secondly, — '*  Whether,  as  recipient  of 
'^mailkana  of  the  said  village,  his  right  to 
"  pre-emption  does  or  does  not  accrue." 

On  both  the  points,  the  Judge  held  against 
the  appellant,  and  dismissed  the  appeal. 

With  regard  to  the  second  point,  the 
Judge  observes:  "The  appellant  did  not, 
"  in  my  opinion,  claim  on  the  basis  of  re- 
*'  celpt  of  malikana,  and  this  plea  cannot 
"  now  be  entertained." 

Looking  at  the  plaint,  we  see  clearly  that 
the  plaintiff  claims  on  the  right  of  shuifea- 
jar  (vicinage).  It  is  true  that  he  also  calls 
himself  proprietor  of  Hydrabad,  but  be 
does  not  clearly  and  distinctly  set  forth 
his  right  of  pre-emption  upon  the  ground 
tbat  be  was  a  partner  in  that  estate ;  and  it 
appears  to  me  that,  wherever  a  parly  seeks 
to  enforce  a  right  of  pre-emption,  he  is 
bound  to  state  unmistakeably  the  grounds 
on  which  he  seeks  to  enforce  that  right. 
The  Courts  below  appear  to  me  to  have 
taken  a  right  view  of  the  ground  on  which 
the  plaintiff  came  into  Court,  namely,  that 


he  claimed  on  the  right  of  vicinage,  and 
rightly  determined  that  on  that  ground  he 
was  not  entitled  to  purchase  the  estate  in  pre- 
ference to  the  defendant  jNIohsun  Ali. 

When  the  special*  appeal  came  before  us 
on  the  2nd  May  1870,  we  were  informed 
that  a  question  whether  a  claim  for  pre- 
emption founded  on  vicinage  extended  to  a 
large  estate  was  then  referred  to  a  Full 
Bench,  therefore  the  decision  of  this  case 
was  postponed  till  the  result  of  the  trial  be- 
fore the  Full  Bench  was  made  known.  We 
have  now  the  judgment  of  the  Full  Bench* 
before  us,  and  there  the  question  seems  to 
have  been  as  to  the  difference,  if  any,  be- 
tween right  by  vicinage  and  the  right  by 
partnership,  and  the  Full  Bench  held  in 
conformity  with  a  long  course  of  derisions 
that  a  partner  would  have  a  right  to  pre- 
emption in  preference  to  a  stranger  where 
large  property  was  sold,  but  where  the  right 
was  claimed  on  the  ground  of  vicinage,  no 
such  right  existed  except,  as  pointed  out  in 
Baillie  on  Mahomedan  Law,  in  regard  to  the 
small  plots  of  land  and  houses. 

We  think,  therefore,  that  no  ground  has 
been  made  out  for  special  appeal,  and  we 
therefore  dismiss  the  appeal  with  costs. 
Two  hundred  rupees  are  allowed  for  plead- 
er's fees  for  all  the  proceedings  of  this  Court. 


The  29th  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Issues— Irregolarity— Appellate  Court. 

Case  No.  876  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhet,  dated  the 
16th  February  i8yo,  affirming  a  decision 
of  the  Moonsiff  of  Nubeegunge,  dated  the 
6th  December  i86g. 

Sham  Churn  Doss  and  others  (Defendants), 

Appellants, 

versus 

Goono  Moyee  Chowdhrain  (Plaintiff), 
Respondent. 


•  14  W.  R.,  F.  B.,  p.  I. 
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standing  a  passage  in  Mr.  Baillie's  book, 
which  at  first  sight  seems  to  go  the  length 
of  saying  that  the  witnesses  are  not  neces- 
sary,  excepting  so  far  as  the  claimant,  the 
pre-emptor,  will  eventually  require  witnesses 
to  prove  that  he  made  his  demand. 

A  case  very  similar  to  the  present  came 
under  the  consideration  of  a  Division  Bench 
of  this  Court  upon  which  1  sat  with  Mr. 
Justice  Milter  in  the  early  part  of  this  year. 
We  then,  as  far  as  I  remember,  took  the  View 
which  I  have  just  expressed ;  and  I  see  no 
reason  for  altering  that  view. 

I  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court,  as  it  stands,  is 
not  sufficient  to  entitle  the  plaintiff  to  a  ver- 
dict. The  Subordinate  Judge  says  that 
the  plaintiff,  after  observing  the  iulluh- 
mohasibul,  went  to  the  purchaser,  and  asked 
for  a  kobalah  from  him ;  "  he  has  by  this 
"  circumstance  proved  the  observance  of  the 
^*  maxim  of  tulluh-ishtishadr 

Thiis  simple  demand  of  a  kobalah  is  cer- 
tainly not  sufficient,  and  therefore  it  would 
be  necessary  at  all  events  to  reverse  the 
decision  of  the  Subordinate  Judge.  Whe- 
ther or  not  we  ought  to  send  back  the  case 
to  him  for  re-consideration  of  the  evidence 
upon  this  point,  depends  upon  whether  or  | 
not  there  is  such  evidence. 

But  the  first  Court  has  found  that  the  evi- 
dence is  not  sufficient  in  law  to  make  out 
that  lulluh-ishtishad  was  properly  per- 
formed by  the  plaimiflf  ;  and  so  far  as  the 
respondent's  pleader  has  brought  the  evi- 
dence under  our  notice,  it  seems  to  me  that 
this  decision  is  a  correct  one.  I  do  not 
think  that  that  evidence  is  sufficient  in  law 
to  support  a  finding  (should  the  Lower  Ap- 
pellate Court  come  to  it)  that  the  tullub- 
ishtishad  had  been  completely  performed. 
There  is  no  mention  in  that  evidence,  as 
far  as  I  can  see,  that  the  witnesses  were 
called  upon,  in  the  presence  of  the  pur- 
chaser, to  whom  the  demand  of  a  kobalah 
was  made,  to  testify  to  that  demand. 

I  think,  therefore,  that  it  would  be  useless 
to  remand  the  case,  and  that  the  decree  of 
the  Lower  Appellate  Court  should  be  re- 
versed, and  the  plaintiflF's  suit  dismissed  with 
all  costs. 

Jackson,  7.— I  am  also  of  the  same  opi- 
nion. I  am  quite  satisfied  that  there  is  not 
sufficient  evidence  on  the  record  to  prove 
performance  of  the  tulluh-ishiishad.  \ 


The  29th  August  1870. 

Present : 

The  Hon'ble  G.  Loch  aj)d  Sir  Charles  Hob- 
house,  Bari.y  Judges. 

Mahomedan  Law— Pre-emption— Vicinage. 

Case  No.  1663  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhaugulpore,  dated  the 
1 8th  March  i86g,  affirming  a  decision  of 
the  Moonsiff  of  Monghyr,  dated  the  24lh 
August  1868. 

Shaikh  Mahomed  Hossein  (Plaintiff), 

Appellant, 

versus 

Shah  Mohsun  Ali  (Defendant),  Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent. 

A  right  of  pre-emption  in  a  separate  and  distinct  estate 
cannot  be  allowed  merely  on  the  ground  of  vicinage, 
except  in  regard  to  small  plots  of  land  and  houses. 

Loch,  J. — This  was  a  suit  10  enforce  the 
right  of  pre-emption  to  certain  property  sold 
by  one  Hameedoollah,  first  party  defendant, 
to  one  Shah  Mohsun  Ali,  second  party  de- 
fendant. The  right  of  pre-emption,  as  ap- 
pears from  the  judgment  of  the  first  Court, 
!  was  founded  upon  the  plea  of  vicinage.  In 
the  first  instance,  the  Lower  Court  dismissed 
the  suit  on  the  ground  of  limitation.  A 
special  appeal  was  preferred  to  this  Court 
against  an  order  of  remand  by  the  Judge, 
which  was  disposed  of  on  the  27ih  August 
1867.  In  that  case,  the  Judges  say;  "In 
"  special  appeal,  the  defendant  abandons  his 
"objection  as  to  limitation,  and  pleads 
*•  that  the  plaintiff,  who  claims  as  a  shuf- 
"feajar  (pre-emption  by  right  of  vicinage), 
"  holds  an  inferior  position  to  himself  as 
*'  shuffeeah  khaleet  (partnership)  ;  and  that, 
'•'  therefore,  his  suit  ought  to  have  been  dis- 
"  missed.''  And  in  the  opening  of  their 
judgment,  they  describe  what  was  the  suit 
instituted  by  the  plaintiff.  They  say  that 
"this  was  a  suit  by  the  plaintiff  for  the 
"right  of  pre-emption  to  a  5  annas  share 


"of  a  certain  estate  on  the  ground  of  vjci- 
"  nage." 

The  special  appeal  was  dismissed  as  being 
premature,  the  case  having  been  remanded 
by  the  Lower  Appellate  Court  to  the  first 
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Court  to  try  the  different  rights  of  the  parties 
claiming  by  partnership  and  vicinage  re- 
spectively. 

After  the  case  was  remanded,  it  came  be- 
fore the  Moonsiff  of  Monghyr,  who  disposed 
of  it  on  the  24th  August  1868 ;  and  in  his 
judgment  he  says  that  the  plaintiff  bases 
his  claim  of  pre-emption  on  the  right  of  vici- 
nage; and  he  holds  that,  under  the  Maho- 
medan  Law,  the  plaintiff  was  not  entitled 
merely  frQm  the  circumstance  of  vicinage  to 
the  right  of  pre-emption  in  a  separate  and 
distinct  estate.  In  his  judgment,  the  Moon- 
si£f  says  that ''  the  plaintiff  admits  that  Chuck 
"  Hosseinabad  of  which  he  is  proprietor  is 
'^  distinct  and  separate  from  Mouzahs  Kadira- 
'*  bad  and  Mooradapore ;  and  he  can,  there- 
"  fore,  under  the  exposition  of  the  Mahome- 
'*  dan  Law  as  contained  in  the  above  ruling, 
**  have  no  right  of  pre-emption  to  the  share 
**  of  those  mouzahs.*' 

The  plaintiff  appealed  to  the  Judge,  and 
the  issues  before  the  Judge  were — 

FirsL — "  Whether  the  appellant,  who 
"  claims  to  be  proprietor  of  a  plot  of 
"14  beegahs  of  lakheraj  land  termed 
''  Hosseinabifd  and  situated  in  the  village 
"  of  Hydrabad,  has  or  has  not  a  right  of 
"  pre-emption  on  the  sale  of  a  share  in 
**  Hydrabad  to  a  third  parly. 

Secondly, — "  Whether,  as  recipient  of 
'*  malikana  of  the  said  village,  his  right  to 
**  pre-emption  does  or  does  not  accrue." 

On  both  the  points,  the  Judge  held  against 
the  appellant,  and  dismissed  the  appeal. 

With  regard  to  the  second  point,  the 
Judge  observes:  "The  appellant  did  not, 
**  in  my  opinion,  claim  on  the  basis  of  re- 
"  ceipt  of  malikana,  and  this  plea  cannot 
"  now  be  entertained." 

Looking  at  the  plaint,  we  see  clearly  that 
the  plaintiff  claims  on  the  right  of  shuifea- 
jar  (vicinage).  It  is  true  that  he  also  calls 
himself  proprietor  of  Hydrabad,  but  he 
does  not  clearly  and  distinctly  set  forth 
his  right  of  pre-emption  upon  the  ground 
that  he  was  a  partner  in  that  estate ;  and  it 
appears  to  me  that,  wherever  a  party  seeks 
to  enforce  a  right  of  pre-emption,  he  is 
bound  to  state  unmistakeably  the  grounds 
on  which  he  seeks  to  enforce  that  right. 
The  Courts  below  appear  to  me  to  have 
taken  a  right  view  of  the  ground  on  which 
the  plainti^  came  into  Court,  namely,  that 


he  claimed  on  the  right  of  vicinage,  and 
rightly  determined  that  on  that  ground  he 
was  not  entitled  to  purchase  the  estate  in  pre- 
ference to  the  defendant  INIohsun  Ali. 

When  the  special*  appeal  came  before  us 
on  the  2nd  May  1870,  we  were  informed 
that  a  question  whether  a  claim  for  pre- 
emption founded  on  vicinage  extended  to  a 
large  estate  was  then  referred  to  a  Full 
Bench,  therefore  the  decision  of  this  case 
was  postponed  till  the  result  of  the  trial  be- 
fore the  Full  Bench  was  made  known.  We 
have  now  the  judgment  of  the  Full  Bench* 
before  us,  and  there  the  question  seems  to 
have  been  as  to  the  difference,  if  any,  be- 
tween right  by  vicinage  and  the  right  by 
partnership,  and  the  Full  Bench  held  in 
conformity  with  a  long  course  of  derisions 
that  a  partner  would  have  a  right  to  pre- 
emption in  preference  to  a  stranger  where 
large  property  was  sold,  but  where  the  right 
was  claimed  on  the  ground  of  vicinage,  no 
such  right  existed  except,  as  pointed  out  in 
Baillie  on  Mahomedan  Law,  in  regard  to  the 
small  plots  of  land  and  houses. 

We  think,  therefore,  that  no  ground  has 
been  made  out  for  special  appeal,  and  we 
therefore  dismiss  the  appeal  with  costs. 
Two  hundred  rupees  are  allowed  for  plead- 
er's fees  for  all  the  proceedings  of  this  Court. 


The  29th  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Issues— Irregularity— Appellate  Court. 

Case  No.  876  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhet^  dated  the 
tSth  February  i8*jo^  affirming  a  decision 
of  the  Moonsiff  of  Nubeegunge,  dated  the 
6th  December  i86g. 

Sham  Churn  Doss  and  others  (Defendants), 

Appellants, 

versus 

Goono  Moyee  Chowdhrain  (Plaintiff), 
Respondent, 
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Bahoot  Ashootosh  Dhur^  Mohinee  Mohun 
Royy  and  Bungshte  Dhur  Sein  for  Ap- 
pellants. 

BabiM  Sretnaih  Deis  for  Respondent 

The  trial  of  th^  issue  of  limitatioii  after  the  issue  on 
the  merits  is  an  irregularity  which,  if  committed  in  an 
Appellate  Court,  is  not  necessarily  productive  of  any  dis- 
aovanti^e  even  to  the  defendant. 

Fkear,  J, — No  doubt,  the  Lower  Appel- 
late Court  has  pursued  the  different  points 
in  this  case  somewhat,  we  may  say,  in  the 
reverse  order  relative  to  that  in  which  they 
properly  arise. 

For  instance,  he  has  tried  the  issue  of 
limitation  after  coming  to  a  conclusion  opon 
the  issue  on  the  merits,  and  he  has  discussed 
the  plaintiff's  evidence  on  the  issue  of  limi- 
tation after  having  expressed  his  opinion  on 
ik^  value  of  the  defendant's  evidence  on  the 
same  issue. 

Had  he  been  sitting  as  a  Judge  of  a  Court 
of  first  instance  and  trying  the  case  for  the 
first  time,  this  course  of  proceeding  might, 
no  doubt,  besides  being  an  irregularity, 
have  been  productive  of  mischievous  results 
to  the  parties.  But  we  think  that  in  an 
Appellate  Court  it  does  not  by  any  means  fol- 
low that  an  irregularity  of  this  sort  should  be 
productive  of  any  disadvantage  even  to  the 
defendant. 

The  judgment  of  the  Subordinate  Judge 
is  in  this  case  very  lengthy.  He  goes  most 
fully  into  the  evidence  of  both  sides  as  it 
bears  upon  the  different  issues. 

We  are  not  prepared  to  say  with  regard 
to  his  determination  of  the  issue  of  limitation, 
that  his  judgment  has  been  in  any  way 
warped  by  the  fad  that  he  has  looked  at  the 
evidence  of  the  defendant  first,  and  has  after- 
wards taken  up  the  evidence  of  the  plaint- 
iff. He  certainly  finds  in  distinct  terms 
that  the  evidence  of  the  plaintiff  establishes 
to  his  satisfaction  that  the  plaintiff  was  in 
the  enjoyment  of  the  property  sued  for, 
within  the  period  of  limitation.  There  is 
certainly  evidence  adduced  by  the  plaintiff  to 
that  effect,  and  we  do  not  think  that  we 
ought  to  disturb  on  special  appeal  the  con- 
clusion to  which  the  Subordinate  Judge  has 
arrived. 

Accordinglyi  we  dismiss  this  special  ap- 
peal with  costs. 


The  39th  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Alhivion— Title— Fishery— Regulation  XI. 

of  iSas 

Case  No.  883  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chiitagong^  dated 
the  s^ik  February  iSyo^  affirming  a  deci- 
sion of  the  Moonsiff  of  Rungunneah, 
dated  the  30th  January   i86g. 

Ram  Shurn  Shaha  (Plaintiff),  Appellant^ 

versus 

Bhote  Kinkur  and  others  (Defeixlants), 
Respondents. 

Baboo  Okhil  Chunder  Sein  for  Appellant 

Baboo  Kishen  Succa  Mackerjee  lor 
Respondents. 

Before  Clause  4,  Section  1 ,  Reg^ulation  XI.  of  1 825*  can 
have  the  effect  of  depmring'  a  pirty  of  the  title  given 
by  Clause  i»  the  opposite  party  must  orove  that  the 
land  in  question  was  the  bed  of  a  small  and  shaBow 
river  which,  with  the  julkar  right  of  fislMi|^  ovar 
it,  was  recof^iced  as  the  property  of  suck  oppo«t0 
party.  » 

Phear,  J* — It  seems  to  us  quite  clear  that 
even  on  the  facts  on  which  the  plaintiff 
comes  into  Court  the  land  which  he  seeks 
to  recover  belongs  to  the  defendant  by  a 
statutable  title,  namely,  by  the  title  which 
is  given  by  Clause  1,  Section  4  of  Regulation 
XI.  of  1825,  unless  the  plaintiff  cam  show 
that  the  land  in  question  is  for  some  xeason 
exempted  from  the  operation  of  thai  Clause. 

The  appellant's  Counsel  has  contended 
before  us  that  Clause  4  of  that  Section  has 
the  required  effect;  but,  in  order  to  avail 
himself  of  Clause  4,  the  plaintiff  must  prove 
that  the  land  in  question  was  **  the  bed  of 
a  small  and  shallow  river,"  which,  with  the 
julkur  right  of  fishery  over  it,  was  recog* 
nized  as  the  properly  of  the  individual 
through  whom  he  claims. 

It  does  not  seem  to  us  that  there  is  any 
evidence  to  establish  these  data.  The  alie- 
gations,  if  any  there  are,  of  the  manner  in 
which  he  obtained  the  pottah  froji  the 
Government  does  not  prove  his  right  as 
against  the  defendant,  and  there  is  00 
evidence,  as  we  understand  it,  that  the  JtAai 
of  which  the  land  was  formerly  the  bed 
was  '*  a  small  shallow  river"  within  the 
meaning  of  that  Clause.  So  the  plaiotiff 
has  failed  to  deprive  the  defendant  of  the 
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beikefit  of  Clause  i,  Seciioa  4,  Regulation 
XL  of  1825,  and  Ithe  suit  was  Gorrectly  dis- 
missed by  ibe  Lower  Appellate  Court.  The 
appeal  is  likewise  dismissed  with  costs. 


The  30tb  August  1870. 

The  HoD'ble  L.  S.  Jackson  ai)d  Dwarka- 
oath  Mitier,  Judges, 

Illegal  exaction  of  rent— Clause  2»  Section  23^ 

Act  X.,Qf  1859. 

Case  No.  767  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  i*jth  January  iSjo,  reversing  a  deci- 
sion 0/  the  Moonsiff  of  Bongong^  dated 
the  26th  August  1868. 

Gopal  Paul  Chawdhry  and  others 
(Defendants),  Appellants, 

versus 

Grish  Chunder  Paadey  and  others  (Plaintiffs)^ 

liespoadents. 

Baboo  Grish  Chunder  Mookerjee  for 
Appellants. 

Baboo  Sreenath  Bamrjee  for  Respondents. 

Chuise  2,  Section  23,  Act  X.  of  1S591  relating  to  the 
iRefal  exactjcm  of  reiit»  is  not  limited  to  suits  at  the 
iiisance  of  the  ryot»  but  applies  to  any  under-teoaot. 

Jackson^  y, — We  are  somewhat  reluctant 
to  come  to  the  conclusion  that  the  proceed- 
ings in  this  case  have  been  without  jurisdic- 
tion, but  we  think  we  are  compelled  to  hold 
that  it  is  so.  This  was  not,  as  supposed 
by  the  MoonsiiT,  a  suit  for  abetment,  but 
it  was  a  suit  under  the  preceding  Clause  of 
the  same  Section,  that  is,  a  suit  on  account 
of  an  illegal  exaction  of  rent.  The  words 
»e  not  limited  to  suits  at  the  instance  of  the 
lyoi,  but  they  apply  apparently  to  any 
under-tenant. 

Tb«  precedents  cited  by  the  Lower  Ap- 
ptUalc  CwkU  do  not  apply  to  the  present 
CM.  The  claims  in  those  cases  were  alto- 
Stlher  of  a  different  nature.  We  think, 
ihsrefore,  that  the  decision  of  the  Court 
Wow. must  be  reversed,  and  the  plaintiff's 
9ik  dismissed  with  costs. 


The  30th  August  187a 
Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart,^  Judges. 

Section  zo„  Act  VL  (B.  CO  of  i862--Ameen's 
functions— Remedy— Evidence. 

Case  No.  897  of  1870. 

Special  Appeal  from  a  decisii^n  pmsed  by 
the  Judge  of  Tirhoot,  dated  the  22nd 
February  iSjo,  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  2jrd  July  i86^» 

Bala  Thakoor  and  another  (Defendants), 

Appellants, 

versus 

Meghburn  Singh  and  others  (Plaintiffs), 

/Respondents. 

Baboos  Debendra  Narain  Bose  and  Khetter 
Nath  Bose  for  Appellants. 

Mr.  C.  Gregory  and  Baboos  Romesh  Chun^ 
der  Hitter  and  Bama  Churn  Bamrjee  for 
Respondents. 

An  Ameen  deputed  to  make  a  measurement  under  the 
provisions  of  Section  lo.  Act  Vt.  (B.C.)  of  1S62,  is  bound 
to  record  the  state  of  things  as  actually  existing,  and  has 
no  business  to  record  what  he  thinks  ought  to  be  the 
rates.  ^  If  however  the  Ameen,  or  the  Collector  super- 
intending his  proceedings,  does  any  act  not  in  conformity 
with  this  Section,  the  remedy  for  any  party  dissatisfied 
is  to  appeal  to  the  Civil  Court  within  the  time  and  in 
the  manner  prescribed  by  Act  X.  of  1S59. 

Rough  notes  taken  down  by  an  Assistant  Collector 
of  wbat  was  said  by  witnesses  whose  depositions  were 
not  recorded  are  not  evidence  such  aa  is  required  by 
law ;  and  an  opinion  based  on  such  evidence  is  without 
legal  validity. 

Loch,  J. — The  plaintiff  in  this  case  sued 
to  recover  arrears  of  rent  for  J 273,  I374> 
and  1275  <^  account  of  20  beegahs  12  cot- 
tabs  and  13  dhoors  of  land  at  a  net  rent  of 
Rupees  170^9  annas,  alleging  that  the 
area  held  by  the  defendants  has  been  ascer- 
tained by  measurement  carried  on  under  the 
order  of  the  Collector  under  the  provisions 
of  Section  10,  Act  VL  of  1863,  B.  C,  in  1273  ; 
and  that,  after  deducting  tbe  payments,  he 
sued  to  recover  the  balance,  amounting  with 
interest  to  Rupees  611-4  annas  and  6  pie. 

The  defendant  stated  that  he  held  only  8 
beegahs  and  10  cottahs  at  a  jomnnt  of 
17  rupees*  from  which  he  was  entitkd-td  a 
deduction  of  12  rupees  on  account  of  nau- 
kur,  and   i   rupee   i   anna  on  account  of 
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"  Sair    Choui,"    leaving    a    net   jumma    of 
Rupees  3-15  annas. which  he  had  paid. 

The  Deputy  Collector,  after  making  a 
local  investigation,  dismissed  the  suit. 
On  appeal,  the  Judge  considered  that  the 
proceedings  held  under  Section  10,  Act  VI. 
of  1862,  B.  C,  were  valid,  and  that  they 
could  not  be  set  aside  as  vitiated  by  fraud  ; 
that  the  pottah  set  up  by  the  defendant  was 
not  proved,  and  he  rejected  the  evidence  of 
One  Ram  Ruttun  Tewary,  who  was  called  by 
the  defendant  to  prove  the  execution  of 
that  pottah,  on  the  ground  that  it  was  not 
the  best  evidence,  as  the  grantor  of  that 
pottah  was  still  alive,  who  should  have  been 
called  and  examined,  and  he  considered  the 
mode  in  which  the  first  Court  had  tested  the 
signature  on  the  pottah,  namely,  by  com- 
paring it  with  other  signatures,  was  a  fal- 
lacious test.  He  accordingly  set  aside  the 
order  of  the  Deputy  Collector,  and  decreed 
the  plaintiff's  claim  with  costs. 

It  appears  from  the  proceedings  of  the 
Assistant  Collector  that  there  had  been 
litigation  going  on  between  the  parties  from 
si  long  time,  and  that,  so  far  back  as  i860, 
the  plaintiff  sued  for  the  sum  of  Rupees 
37-8-3  as  the  rent  due  upon  1 1  beegahs  18 
cottabs  and  14  dhoors  of  land.  In  that 
case,  the  plaintiff  obtained  a  decree,  but 
on  appeal  the  Moonsiff's  order  was  revers- 
ed, and  when  the  case  up  to  the  High 
Court  in  special  appeal  a  compromise  was 
entered  into,  and  the  case  was  struck  of! 
the  file  on  the  30th  June  1863 ;  and  it 
is  alleged  by  the  defendant  that,  under 
the  terms  of  that  compromise,  a  pottah 
and  kubooleut  were  interchanged  between 
the  parties,  and  a  pottah  is  put  in  by  him 
as  the  one  then  received  from  the  plaintiff. 

It  appears  that,  subsequent  to  this,  in 
1 866,  the  plaintiffs  applied  to  have  their 
village  measured  under  the  provisions  of 
Section  10,  Act  VI.  of  1862,  B.  C,  and  it 
is  on  the  measurement  then  made  that  the 
present  suit  has  been  brought;  and  the 
Assistant  Collector,  in  disposing  of  this  case, 
expresses  his  surprise  how,  when  in  i860 
the. rent  was  said  only  to  be  37  rupees,  it 
should,  in  the  rent-roll  of  1863  filed  by  the 
plaintiff,  be  stated  to  be  Rupees  \o\ ;  and 
again  on  the  measurement  under  Section 
10,  Act  VI.  of  1862,  B.  C,  be  still  further 
raised  to  171  rupees. 

A  special  appeal  has  been  filed  from  the 
order  of  the  Judge,  giving  the  plaintiff  a 
decree    for    the    sum    claimed.    The    first 


objection  taken  is  that  there  is  no  legal 
evidence  to  prove  that  the  defendant  is  in 
possession  of  the  land  at  the  rate  mentioned 
by  the  plaintiff. 

As  this  point  was  not  taken  below  nor 
taken  in  the  petition  of  special  appeal,  we 
need  take  no  further  notice  of  it. 

The  second  objection  taken  is  that  the 
measurement  papers  filed  by  the  plaintiff 
under  Act  VI.  of  1862,  B.  C,  are  not  con- 
clusive, and  in  support  of  this  propositioii 
a  case  reported  in  12  Weekly  Reporter, 
page  371,  has  been  cited.  Now,  I  have  no 
hesitation  in  saying  that  I  quite  agree  with 
what  is  stated  in  the  judgment  referred 
to.  It  is  perfectly  correct  that  an  Ameen 
deputed  to  make  a  measurement  under  the 
provisions  of  Section  10,  Act  VI.  of  1862, 
is  bound  to  record  the  state  of  things  as 
they  are  actually  existing;  that  he  has  no 
business  to  record  what  he  thinks  ought  to 
be  the  rates;  and  that  a  zemindar  cannot, 
by  the  deputation  of  an  Ameen  under  that 
Section  of  the  law,  get  his  rates  raised,  for 
the  law  requires  that  the  Ameen  should 
ascertain  what  is  the  area,  and  should  re- 
cord the  names  of  the  persons  in  occupation 
and  the-  rate  of  rent  payable  m  respect  of 
such  lands  and  the  persons  by  whom  res  ec- 
tively  the  rents  are  payable.  If,  however, 
the  Ameen»  or  the  Collector  superintending' 
the  proceedings  of  the  Ameen,  does  any 
act  not  in  conformity  with  this  Section, 
and  any  parly  has  any  objection  to  the 
proceedings  of  the  Collector  or  the  Ameen, 
a  remedy  is  provided  by  that  same  Section, 
for  it  is  said  in  the  latter  part  of  the  Section  i 
''  Save  as  aforesaid,  the  decision  of  the 
''  Collector  on  all  matters  enquired  into  and 
''determined  by  him  under  this  or  the  last 
"preceding  Section,  shall  be  final,  unless 
"the  same  shall  be  reversed  on  appeal 
"therefrom  to  the  Civil  Court."  And  then 
it  goes  on  to  say  that  '^  such  appeals  shall 
"  lie  to  the  Zillah  Judge  or  to  the  Sudder 
"  Court,  subject  to  the  provisions  and  condi- 
"tions  contained  in  Sections  160  and  161 
"of  Act  X.  of  1859/' 

It  is  clear,  therefore,  that  the  remedjr 
for  any  party  dissatisfied  with  the  proceed* 
ings  of  the  Ameen  or  of  the  Collector, 
was  to  appeal  to  the  Civil  Court  within 
the  time  and  in  the  manner  prescribed 
by  Act  X.  of  1859.  Nothing  of  that 
kind  appears  to  have  been  done  in  this 
case;  and  such  being  the  case,  the  Judge 
appears    to    be  right    when   he    considers 
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those  proceedings  to  have  a  finality,  when 
the  defendants  have  failed  to  prove  that 
they  were  vitiated  by  fraud. 

With  regard  to  the  charge  of  fraud,  we 
find  that  there  are  some  mere  general  state- 
ments made,  fiut,  in  reality,  there  is  no 
distinct  allegation  of  fraud,  nor  is  there 
any  statement  on  oath  nor  any  verified 
petition  to  the  fact  that  fraud  was  prac- 
tised. We  think,  therefore,  that  the  Judge 
was  right  when  he  held  that  the  defend- 
ant, special  appellant,  had  failed  to  substan- 
tiate this  ground. 

Another  objection  raised  is  that  the  local 
investigation  held  by  the  Assistant  Collector, 
Mr.  Charles,  has  been  rejected  without  any 
legal  ground.  It  appears  that  Mr.  Charles 
proceeded  irregularly  and  illegally.  He 
says  in  his  examination,  taken  on  commission, 
that  he  took  down  rough  notes  in  pencil  of 
what  was  said  to  him  by  the  witnesses,  and 
on  his  returning  home  he  made  an  exact 
copy  of  them — which  copy  was  annexed  to 
his  judgment ;  and  he  says  that  to  the  best 
of  his  recollection  the  depositions  were  taken 
on  solemn  affirmation,  and  he  does  not 
remember  whether  the  depositions  were 
recorded  in  Urdu  by  the  mohurrir  who  accom- 
panied htm. 

The  Judge  considers  this  to  be  no  evidence, 
for  he  finds  that,  with  the  exception  of 
these  notes  taken  by  the  Assistant  Collector, 
DO  depositions  were  recorded  and  none  were 
forthcoming  ;  and  we  think  the  view  which  the 
Judge  has  taken  of  these  notes  is  correct — 
that  they  are  not  evidence  as  required  by  the 
law. 

Reading  the  provisions  of  Section  73, 
ActX.  of  1859,  with  Section  172  and  Section 
180  of  Act  VIII.  of  1859,  it  is  clear  that 
the  evidence  has  not  been  recorded  as  the 
law  requires,  vtz.,  that  it  be  taken  down  in 
the  language  in  ordinary  use  in  the  pro- 
ceedings before  the  Court ;  that  is,  in  this 
case,  it  should  have  been  taken  down  in 
Urdu  by  or  in  the  presence  of  the  Judge, 
and  when  completed,  it  should  have  been 
fead  over  to  the  witness  in  the  presence  of 
fte  parties  to  the  suit  or  their  pleaders,  or 
such  of  them  as  were  present,  and  signed 
hy  the  Judge. 

Section  75,  Act  X.  of  1859,  requires  that 
die  Collector  after  completing  the  enquiry, 
''  shall  record  on  the  proceedings  such  obser- 
^  vations  as  appear  to  him  appropriate ;  and 
**  the  observations  so  recorded  shall  be  re- 
"  ceived  as  evidence  in  the  suit.'' 

iroh  XIV. 


It  is  urged  that  the  Judge  should  not  have 
rejected  the  remarks  that  were  made  by  the 
Collector  on  the  proceedings  he  held  on  the 
local  investigation.  But  it  must  be  obsenred 
that  the  whole  of  that  investigation  was 
without  any  legal  validity,  for  it  was  not 
carried  out  in  the  way  required  by  law ;  and 
if  the  proceedings,  then  the  opinion  of  the 
Assistant  Collector  based  on  the  evidence 
taken  in  those  proceedings,  was  without  any 
legal  validity ;  and  we  think,  therefore,  that 
on  this  ground  also  the  special  appellant 
must  fail. 

The  only  other  ground  taken  by  the 
special  appellant  of  which  we  need  take 
notice  is  that  the  Judge  has  rejected  the 
evidence  of  Ram  Ruttun  Tewary.  The 
Judge  has  not  accepted  that  evidence,  in  the 
first  place,  because  the  witness  was  not  an 
attesting  witness  to  the  pottah;  and  the 
Judge  considered  that  as  the  grantor  of  the 
pottah  was  still  alive,  he  should  have  been 
sent  for  and  examined.  We  do  not  think 
that  it  is  a  sufficient  ground  for  the  ad- 
mission of  special  appeal. 

It  has  also  been  urged  that  the  Judge  is  in 
error  in  holding  that  it  was  for  the  defendant 
to  prove  the  rate  of  rent  of  his  tenure  and 
the  area  of  land  he  held.  The  plaintiff 
started  his  case  quite  sufficiently,  resting  it 
on  the  measurement  made  by  the  Ameen 
under  Section  10,  Act  VI.  of  1862  ;  and  as 
that  has  not  been  set  aside  by  any  order  of 
the  Civil  Court,  it  was  a  sufficient  proof 
that  the  defendant  did  hold  the  land  at  the 
rate  entered  in  those  measurement-papers, 
and  it  was  for  the  defendant  to  satisfy  tba 
Court  that  the  entry  as  to  the  area  and 
rate  was  erroneous ;  and  this,  in  the  estima- 
tion of  the  Judge,  the  defendant  has  failed 
to  do. 

Under  these  circumstances,  we  think  that 
the  special  appeal  must  be  dismissed  with 
costs. 
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The  i6th  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Pre-emption — Res  adjudicate. 

Case  No.  810  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  nth  February  iSyOy  reversing  a  deci- 
sion of  the  Moonsiff  of  Nubeegunge, 
dated  the  rst  December  i86g. 

Asgur  Mahomed  (one  of  the  Defendants), 

Appellant^ 

versus 

Nuzeema  Bibee  (Plaintiff),  Respondent, 

Baboo    Rajendronath    Rose    for    Appellant. 
No  one  for  Respondent. 

Where  a  party  claiming  certain  land  by  right  of  pre- 
emption,  failed  to  set  up  her  rights  in  a  suit  in  which 
the  purchaser  of  that  land  sued  her  for  possession  and 
obtained  a  decree,  it  was  held  that  she  was  not  entitled 
to  bring  a  fresh  suit  to  enforce  the  same  rights. 

Phear,  J. — It  appears  to  me  clear  from 
the  judgment  of  the  Lower  Appellate  Court 
that  the  matter  in  issue  between  the  parties 
in  the  present  suit  must  be  taken  to  have 
been  judicially  determined  in  a  former  suit 
between  the  same  parties. 

The  Subordinate  Judge  says  the  plaintiff 
«ues  to  obtain  possession  of  certain  land 
from  the  defendant  to  which  she  alleges 
she  is  entitled  by  right  of  pre-emption. 

In  the  course  of  a  somewhat  lengthy 
judgment,  the  Subordinate  Judge  says  as 
follows :  '*  The  plainiif!  has  proved  that 
she  observed  the  preliminaries  of  shujfa, 
viz.,  tullub-i-mowasibut,  and  tullub-i-ishtis- 
had,  on  the  15th  Srabun  127.1,  i.  e ,  imme- 
diately on  receipt  of  the  intellis^ence  (of 
the  sale),  and  that  at  that  very  moment  she 
told  the  ryots  not  10  deliver  over  posses- 
sion to  the  defendant,  and  that  she  would 
herself  make  the  purchase.  And  when  the 
defendant  brought  a  suit,  she,  plaintiff, 
informed  the  Court  that  she  would  bring  a 
pre-emption  suit,  and  oppose  defendant  from 
obtaining  possession  of  the  land.  At  last 
when  the  Court  found  a  decree  for  ihe 
defendant,  and  made  over  to  him  possession 
on  the  13th  June  1868,  the  plaintiff's  cause 
of  action  accrued,  and  she  brought  the  suit 


on  the  i2ih  June  1869,  that  is,  the  present 


suit. 


Assuming  the  facts  found  by  the  Subor- 
dinate Judge  to  be  legitimately  established 
by  the  evidence,  it  appears  to  me  that  when 
the  present  defendant  brought  his  suit 
against  her  (plaintiff)  to  recover  possession 
of  the  land  which  is  the  subject  of  the 
present  suit,  she  had  the  very  right  of  pre- 
emption which  she  now  sets  up.  and  upon 
which  she  founds  her  present  action.  And 
the  Subordinate  Judge  states  that  it  is  the 
very  fact  of  the  Civil  Court  having  on  the 
former  occasion  decreed  that  the  present 
defendant  was  entitled  to  possession  of  the 
land,  and  the  fact  that  the  present  defendant 
consequently  obtained  possession  of  this  land, 
which  gave  the  plaintiff  proper  cause  to  bring 
the  present  suit. 

If  that  be  correct,  there  certainly  is,  as  it 
appears  to  me,  an  end  of  all  finality  as  regards 
a  judicial  decision. 

There  is  a  case  decided  by  a  Division 
Bench  of  this  Court  and  reported  in  Volume 
VIII.,  Weekly  Reporter,  page  307,  which 
is,  I  think,  undistinguishable  from  ibe  pre- 
sent. At  page  308,  the  fact^of  that  case 
are  thus  stated :  "  Assuming  that  we  are 
at  liberty  to  take  the  plaint  in  the  pre- 
sent case  as  a  plaint  seeking  enforce- 
ment of  a  right  of  lien  upon  the  hus- 
band's properly,  the  facts  bearing  on  the 
point  are  as  follows.  On  the  death  of 
the  husband,  his  widow,  the  present 
plaintiff,  took  possession  of  the  property 
which  had  apparently  been  his  during  his 
lifetime,  and  she  retained  that  possession 
until  his  heirs  (the  present  defendants) 
brought  a  suit  against  her  to  eject  her. 
In  that  suit,  her  defence  was  that  part  of 
the  properly  in  question  was  her  own  ;  and 
that  although  the  remainder  had  been 
her  husband's,  still  she  had  purchased  it 
under  a  bye-mokasa.  Her  present  claim 
of  lien  for  dower  would  have  afforded  her 
ample  ground  for  defence,  for  it  is  admitted 
that  the  property  now  sought  to  be  reached 
is  identical  with  that  which  was  then  in 
suit ;  but  she  did  not  for  some  unexplained 
reason  take  this  ground  at  that  time.  The 
result  of  that  suit  was  adverse  to  her, 
and  the  present  defendants  obtaincvl  pos- 
session under,  and  by  virtue  of  the  decree 
then  given." 

In  the  present  case,  as  in  that,  when  the 
defendant  brought  his  suit  against  the  present 
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plaintifiF,  if  she  had  the  right  of  pre-emption 
on  which  she  now  sues  that  would  have 
been  a  good  defence  to  the  action.  The 
right  of  shuffa  is  a  right  to  have  possession 
of  land  which  the  purchaser  has  bought. 
The  pre-emptor  has  a  right  to  require  that 
possession  from  the  purchaser,  and  if  the 
purchaser  will  not  voluntarily  give  up  posses- 
sion, the  pre-emptor  can'  enforce  his  right 
by  suit. 

That  is  precisely  what  the  plaintiff  is 
endeavouring  to  do  now.  But  in  the  pre- 
vious action  between  her  and  the  defendant 
it  was  decided  by  a  competent  Court  that 
she  had  no  right  as  against  the  present 
defendant  to  possession  ;  and  yet  her  rights 
then  were,  by  her  own  account,  precisely 
what  thev  are  now. 

I  think,  therefore,  that  this  is  a  clear  case 
on  the  facts  presented  by  the  judgment  of 
the  Subordinate  Judge  of  res  adjudicaia. 
Consequently,  therefore,  1  think  that  the 
judgment  of  the  Lower  Appellate  Court  is 
wrong  in  law,  and  should  be  reversed  with 
costs  both  in  this  Court  and  in  the  Lower 

Appellate  Court. 

« 

Jackson,  y. — I  am  quite  of  the  same 
opinion. 

I  have  no  doubt  that  the  plaintiff  gained 
no  new  cause  of  action  by  the  defendant's 
being  put    in  possession  in   a  former  suit. 
Whatever  rights  she  has  now  she  had  when  ! 
she  was  sued  by  the  present  defendant,  and  | 
she  was    bound   to  put    forward    whatever ; 
rights  she  had.      I  do  not  know  why  she  did 
not  do  so ;  perhaps  she  was  not  well  advised 
at  the  time ;  but  she  was  bound  to  put  her 
rights  forward,  and  not  having  done  so,  she 
cannot  bring  a  fresh  suit  to  enforce  those 
rights. 

From  the  evidence,  I  think  that  the  claim 
pot  forward  to  pre-emption  is  not  properly 
supported  as  to  the  performance  of  the 
ceremonies  required  by  the  Mahomedan  Law 
on  such  occasions.  Therefore,  on  both 
grounds,  1  think  that  the  plaintiff's  suit 
ought  to  be  dismissed  with  costs  both  in  this 
Court  and  in  the  Lower  Appellate  Court. 

Phear,  y, — 1  will  add  that  I  quite  concur 
with  Mr.  Justice  Jackson  as  to  the  value  of 
the  evidence  by  which  the  plaintiff  endea- 
voured to  prove  her  right  of  pre-emption, 
h  seems  to  me  manifest  that  it  is  insufficient 


in  law  for  the  purpose  of  proving  her  right. 
I  did  not  mention  this  at  first,  because  I 
thought  it  quite  sufficient  to  base  my  decision 
on  the  first  ground  alone 


The  30th  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

yudges. 

Rent — ^Transferable  tenures— Landlord  and 

tenant 

Case  No.  962  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  yudge  of  Mymensinghy 
dated  the  2jrd  February  i8jOy  reversing 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  20th  September 
r86g, 

Gobind  Chunder  Chunder  and  others  (Plaint- 
iffs), Appellants, 

versus 

Kristo  Kanto  Dult  and  others  (Defendants), 

Respondents. 

Baboos  Tarucknath  Dutt  and  Anund  Chun-- 
der  Ghossal  for  Appellants. 

Baboo  Kishen  Dyal  Roy  for  Respondents. 

The  person  into  whose  hands  a  transferable  tenure 
comes  is  bound  to  pay  rent  to  the  landlord,  unless 
kept  out  of  possession  and  enjoyment  by  the  fault  of 
the  landlord,  and  the  landlord's  right  to  claim  rent  from 
his  tenant  does  not  depend  upon  the  fact  of  posses- 
sion by  the  tenant. 

Phear,  y. — We  think  the  Lower  Appel- 
late Court  has  made  a  mistake  of  law  in 
this  case. 

It  seems  to  us  that  the  judgment  of  the 
first  Court  as  to  the  liability  of  the  present 
respondents  to  pay  the  rents  was  correct,  and 
was  put  upon  a  right  basis. 

The  Lower  Appellate  Court  has  reversed 
the  decision  of  the  first  Court  for  these 
reasons : — 

The  Judge  says:  "It  seems  to  me  that, 
**  to  render  the  claim  of  the  plaintifiFs  valid 
•*as  against  the  appellants"  (that  is,  the 
present  defendants,  respondents),  "  it  must 
"be  proved  that  they  were  in  bond-fide 
"possession,  and  that  they  cultivated  the 
"  land  in  respect  of  which  rents  are  now 
"  sought  to  be  recovered," 
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He  goes  on  to  say  later  in  his  judgment 
as  follows:  "There  is  no  proof  whatever 
**  that  the  appellants  "  (r.  e ,  respondents  here 
on  special  appeal)  "were  in  actual  or 
legal  "possession  of  the  lands  in  question 
in  1272,  and  it  is  my  opinion  that  no  suit 
for  rent  on  account  of  that  year  will  lie 
"against  them/' 

We  think  that  the  Judge  is  in  error  when 
he  supposes  that  the  right  of  the  plaintiff 
to  claim  rent  from  the  now  respondents, 
defendants,  depended  upon  the  fact  of  posses- 
sion. Had  the  plaintiff  merely  preferred  a 
claim  for  a  reasonable  rent  on  the  ground  of 
use  and  occupation  of  his  land  by  the  de- 
fendants with  his  permission,  and  nothing 
more,  that  would  have  been  so,  no  doubt. 
But  his  right  to  rent  is  a  right  to  rent  in 
respect  of  a  particular  tenure,  and  he  can 
only  claim  that  rent  from  the  actual  owner 
of  the  tenure,  not  from  a  third  person. 

It  appears  from  the  facts  of  the  case  that 
the  tenure  was  a  transferable  tenure ;  into 
whosesoever  handjs  it  came  that  person  was 
bound  to  pay  the  rent  to  the  plaintiff.  It 
might,  no  doubt,  have  been  the  case  that  the 
transferee  of  the  tenure  was  kept  out  of  the 
possession  and  enjoyment  of  it  by  the  fault 
of  the  plaintiff,  and  in  that  case  he  would 
have  had  a  right  to  urge  the  fault  of  the 
plaintiff  as  a  bar  to  the  latter's  right  to 
claim  the  rent.  But  nothing  of  the  kind 
has  occurred,  or  is  even  suggested,  in  this 
<Sase.  The  person  who  has  kept  the  defend- 
ants out  of  possession  is  a  stranger,  a  tres- 
passer, whom  they  can  make  liable  for  his 
trespass,  if  so  advised. 

It  has  been  objected,  on  special  appeal, 
that  the  title  of  the  present  plaintiff  does 
itot  date  back  further  than  the  commence- 
ment of  1273,  ^"^  ^^^^  consequently  he  has 
tio  right  to  claim  the  rents  of  1272. 

It  is  not  made  clear  to  us  that  this  issue, 
which  is  an  issue  of  fact,  was  raised  in  the 
first  Court,  or  that  the  plaintiff  has  had  in 
any  Court  an  opportunity  of  meeting  it. 
We  think,  therefore,  that  we  ought  not  to 
give  effect  to  it  here  on  special  appeal. 

The  suit  altogether  from  beginning  to 
end  has  been  very  badly  managed  on  the 
part  of  the  plaintiff.  He  brought  his 
plaint  against  two  persons  in  the  alter- 
native, and  it  seems  certainly  remarkable 
that  a  suit  of  this  kind  should  have  been 
allowed  to  be  maintained  in  such  a  shape 
by  the  Court  before  which  it  was  pre- 
ferred. 


But  if  the  plaintiff  has  been  faulty,  the 
present  defendants,  respondents,  have  scarce- 
ly been  less  so  on  ^heir  side.  It  certainly 
appears  on  the  whole  that  they,  the  persons 
who  have  succeeded  in  making  out  their 
title  to  the  tenure  from  the  end  of  1271,  are, 
in  truth,  the  persons  liable  to  pay  rent  for  it 
during  the  year  1272;  and  there  is  nothing 
on  their  side  to  sIVow  that  the  plaintiflF,  who 
has  made  out  a  primd-facie  title,  is  not  the 
person  properly  entitled  to  claim  that 
rent. 

The  first  Court  gave  a  decree  in  his 
favor,  and  the  grounds  on  which  that  decree 
has  been  reversed  by  the  Lower  Appellate 
Court  certainly  seem  to  me  insufficient  in 

lilW. 

The  decision  of  the  ly^wer  Appellate 
Court  is,  therefore,  reversed,  but  as  that 
Court  has  not  determined  the  issue  which 
was  raised  between  the  parlies  in  the  first 
Court  as  to  the  amount  of  rent  due  in  re- 
spect of  the  tenure,  the  case  must  be  re- 
manded to  the  Lower  Appellate  Court  for  the 
trial  of  this  issue. 

The  appellant  will  have  his  costs  both  in 
this  Court  and  in  the  Lower  Appellate 
Court.  • 


The  30th  August  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackjon, 

yudges. 

Enhancement  —  Notice  <—  Section  13,  Act  TL 

of  X859. 

Case  No.  918  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pasted  ^v 
the  Judge  of  Tipperah,  dated  the  ^st^ 
February  rS'jOy  reversing  a  decisiot^  ^ 
the  Deputy  Collector  of  that  Dislriciy 
dated  the  2gth  November  i86g, 

Dinonath  Doss  and  another  (Defendants), 

Appellants, 

versus 

Gugun  Chunder  Sein  (Plaintiff),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellaate. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Kalee  Mohun  Doss  for  Respondent. 

A  landlord  has  never  been  able  in  this  country  to  re- 
cover  rents  at  enhanced  rates  for  a  past  time,  in  rvspect 
of  which  he  has  ^iven  no  antecedent  notice ;  and,  mmct 
the  passing  of  Act  X.  of  1X59,  Section  13,  has  made  it 
necesfiary  that  the  notice  should  bear  sufficient  ground 
uf  cnhanccmtnl. 
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It  is  not  a  good  ground  of  enhancement  that  the  holder 
of  a  tenure  may  possibly',  having  regard  to  the  quality 
of  the  land,  be  able  to  increase  the  profits  which  he 
derives  from  it.  It  roust  be  shown  that  he  is  able  to 
increase  the  profits. 

Phear,  J, — I  think  that  the  judgment  of 
the  Lower  Appellate  Court,  and  indeed  that 
also  of  the  first  Court,  is  wrong  for  error 
of  law. 

The  suit  is  brought  by  the  zemindar  to 
recover  arrears  of  rent  at  enhanced  rates 
from  the  defendant  whom  he  admits  to  be 
the  holder  of  a  tenure  other  than  a  ryotee 
tenure. 

No\r,  I  need  not  say  that  a  zemindar  is 
not  entitled  to  recover  ifack  rents  at  en- 
hanced rales  from  any  tenant,  unless  he  has 
previously  given  notice  to  that  tenant  of  his 
intention  to  claim  enhanced  rates  for  some 
period  succeeding  the  giving  of  the  notice. 

The  Lower  Courts  appear  to  think  that 
this  is  a  case  of  enhancement  of  rent  of  a 
tenure  falling  within  the  provisions  of  Sec- 
tion 51,  Regulation  VIIL  of  1793;  and  that 
in  SQch  a  case  notice  is  not  necessary. 

ThJs  is  entirely  a  mistake.  As  far  as  I 
understand  the  law  of  this  country,  it  never 
has  been  the,  case  that  a  zemindar  could 
recover  enhanced  rates  for  a  past  lime  in 
respect  of  which  he  has  given  no  antecedent 
notice.  Of  course,  the  case  of  his  claiming 
a  kubooleut  for  a  fuiute  lime  at  enhanced 
rates  involves  different  considerations,  and 
possibly  it  was  a  decree  affecting  a  case  of 
this  kind  which  misted  the  Lower  Appellate 
Court. 

But  not  only  must  a  notice  have  been 
given,  as  1  have  already  stated,  but  since 
the  passing  of  Act  X.  of  1859,  Section  13 
of  that  Act  has  made  it  necessary  ih^t  the 
notice  should  bear,  on  the  face  of  it,  suffi- 
cient ground  of  enhancement. 

It  appears  to  me  that  the  notice  which  is 
the  foundation  of  the  plaintiff's  claim  in 
this  case  is  a  bad  notice,  because  it  does  not 
give  a  sufficient  ground,  that  is  to  say,  a  good 
gronnd  in  law,  for  enhancement  of  rent. 

As  it  has  been  translated  to  me,  it,  in  ef- 
fect, runs  thus : — 

Out  of  the  profits  of  the  estate,  you  are, 
hy  the  custom  of  the  pergunnah,  entitled  to 
10  per  cent,  for  malikana,  and  10  per  cent. 
fer  collection-charges ;  all  the  rest  I  am 
entitled  to :  but  the  total  rent  which  vou 
€ui  recover  is  Rupees  28-13.  according  to  the 
nttcs  which  prevail  in  the  ground  for  lands 
of  similar  description. 


In  other  words,  that  the  capabilities  of 
the  lands  of  your  talook  are  such  that  you 
could,  if  you  chose,  make  a  profit  out  of  it 
of  Rupees  28-13,  and  out  of  that  you  are 
entitled  only  to  20  per  cent. ;  the  remainder 
all  comes  to  me. 

if  this  be  the  true  purport  of  the  notice 
which  was  given,  then  I  think  that  the 
notice  is  bad  in  law.  It  is  not  a  good 
ground  of  enhancement  of  the  rent  of  any 
tenure  that  the  holder  of  it  may  possibly, 
having  regard  to  the  quality  of  the  land,  b^ 
able  to  increase  the  profits  which  he  derives 
from  it.  It  must,  at  least,  be  shown  that  he 
is  able  so  to  increase  the  profits. 

Now,  not  only,  as  I  understand  this  notice, 
does  it  omit  to  state  affirmatively  that  th^ 
defendant  is  in  a  position  to  realize  this  in- 
crease, this  Rupees  28-13,  ^^^  there  is  not  ^ 
particle  of  evidence  on  the  record  which 
could  establish  a  conclusion  of  that  sort. 

The  plaintiff  confined  himself  at  the  trial 
to  giving  evidence  of  the  quality  of  the  land. 
He  made  no  attempt  to  show  what,  in  fact, 
are  the  profits  which  the  defendant  now  real- 
izes from  it,  or  what  the  defendant  might 
reasonably  realize  from  it,  if  he  chose  to 
do  so. 

It  seems  to  me,  therefore,  that  the  objection 
of  law  which  has  been  made  against  the 
decision  of  the  Lower  Appellate  Court  oh 
special  appeal  is  good,  and  must  ^revaih 
The  plaintiff's  suit  fails  at  its  very  foundation, 
and  therefore  I  think  that  the  decree  cf 
the  Lower  Appellate  Court  shoi^ld  be  re- 
versed, and  the  plaintiff's  suit  dismissed  with 
costs  in  all  the  Courts. 

Jackson^  J, — I  am  of  the  same  opinion. 


The  31st  August  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  fudges. 

Title — Possession— Onus  proband). 

Case  No.  11 17  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  jfudge  of  Nud- 
deay  dated  the  2^th  February  i8yo,  revers- 
ing  a  decision  of  the  Sudder  Moonsiff  of 
that  District^  dated  the  21  si  December 
iS6p. 

Kaminee  Mohun  Chuckerbutty  and  others 
(some  of  the  Defendants),  Appellants, 

versus 

Kalee  Kant  Sein  (Plaintiff),  Respondents, 
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Baboo  Ashooiosh  Dhur  for  Appellants. 
Baboo  Sreenafh  Doss  for  Respondent. 

Where  an  heir's  title  to  an  estate  is  uncontested^  and 
his  possession  is  only  obstructed  by  an  alleged  convey- 
ance on  the  part  of  an  ancestor,  it  lies  upon  the  party 
holding  possession,  and  who  causes  the  obstruction,  to 
prove  that  such  a  conveyance  has  taken  place. 

yacksoHf  J, — Two  grounds  are  urged  in 
the  special  appeal.  The  iirst  is  that  the 
burden  of  proof  was  on  the  plaintiff,  and  not 
on  the  defendants.  The  plaintiff's  allega- 
tion was  that  he  had  succeeded  as  heir  to 
the  estate  of  one  Sonatun,  who  had  got  into 
possession  of  that  estate,  but  that  certain 
portions  of  land  were  in  the  occupation  of 
the  defendants,  who  alleged  that  they  held 
them  by  virtue  of  a  deed  of  conditional  sale 
(kut-kobala),  while  the  plaintiff  alleged  that 
no  such  deed  had  been  executed  bv  the 
ancestor  of  Sonatun,  and  that  the  defend- 
ants were  liable  to  make  over  possession  of 
that  land. 

The  contention  now  is  that  the  proof  of 
this  allegation  lay  upon  the  plaintiff.  It 
seems  quite  clear  that,  when  the  plaintiff's 
title  was  uncontested,  and  his  possession 
of  the  property  was  only  obstructed  by  the 
alleged  conveyance  of  the  ancestor,  it  lay 
upon  the  defendants  who  held  possession  of 
the  laird  to  prove  that  such  a  conveyance 
had  taken  place. 

We  are  referred  to  a  case  which  is  to  be 
found  in  Volume  X.  of  the  Weekly  Reporter, 
page  173.  That  is  a  case  of  altogether  a 
different  character.  The  defendant  was  in 
possession  under  a  sale  made  in  execution  of 
a  decree  which  the  plaintiff  impugned  as 
fraudulent  and  collusive,  and  the  Court,  of 
course,  held  that  he  must  prove  that  allega- 
tion. 

The  second  point  raised  is  as  to  the  share 
in  a  part  of  the  property  in  dispute  which  is 
called  No.  i,  belonging  to  a  lady  named 
Ram  Doorgah.  It  seems  that,  at  the  time 
when  the  alleged  mortgage  was  executed, 
which  purported  to  be  executed  by  Sonatun 
and  Ram  Doorgah,  Sonatun  held  and  owned 
6  annas  of  this  property,  and  Ram  Doorgah 
3  annas.  The  mortgage  purported  10  con- 
vey the  whole  of  this  9  annas.  Subsequently 
to  the  execution  of  it,  Sonatun  became  enti- 
tled to  3  annas  more. 

Now,  it  is  found  as  a  fact  by  the  Courts 
below  that  the  plaintiff  was  in  possession 
of  3  annas,  which  we  may  presume  were 
the  subsequently  acquired  3  annas  of  Sona- 


tun. They  were,  therefore,  entitled  to  re- 
cover, as  claiming  under  Sonitun.  the  very 
6  annas  which  the  mortgage  deed  purported 
to  cover.  They  were  not  entitled,  while 
Ram  Doorgah  was  still  alive,  to  claim 
any  share  of  the  hnd  to  which  she  was 
entitled. 

Therefore,  the  decree  of  the  Lower  Ap- 
pellate Court  must,  we  think,  be  modUied, 
so  as  to  make  it  clear  that  the  plaintiff  is 
not  to  recover  thereunder  the  share  of  Ram 
Doorgah — his  right  to  sue  for  that  share 
not  accruing  during  the  lifetime  of  Ram 
Doorgah.  This  order  will  be  made  without 
costs. 


The  31st  August  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,y  Judges, 

Section  184,  Act  XXXII.  of  z86o— Rii:ht  of 

action. 

Case  No.  695  of  1870. 

Special-  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  0/  Tirhooty 
dated  the  loth  February  i8jo,  reversing 
a  decision  of  the  Moonsiff  of  that  Dis- 
tricty  dated  the  sgth  June  i86g, 

Sheo  Pershad  Singh  (Plaintiff),  Appellant^ 

versus 

Gopal  Lall  (Defendant),  Respondent. 

Mr,  R.  E.  Twidale  and  Baboo  Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Debendro  Narain  Bose  and  Ubinask 
Chunder  Banerjee  for  Respondent. 

Where  a  third  party  objected  to  the  auction-sal«  <rf 
certain  immoveable  property  which  had  been  attached 
by  the  Revenue  Authorities,  it  was  held  that  his  ri^t 
to  bring-  an  action  to  prove  that  the  property  was  hb 
was  not  barred  by  Section  154,  kCt  XXXfl,  of  iK6o, 
because  he  had  omitted  to  deposit  the  money  demanded 
by  Government  or  to  file  security. 
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Lockj  J. — ^We  think  that  the  Subordinate 
Judge*  is  wrong  in  considering  that  this 
suit  is  barred  by  the  provisions  of  Section 
184,  Act  XXXII.  of  i860.  He  himself 
on  the  former  occasion  has  ruled  that  this 
Section  is  not  applicable,  and  even  if  the 
plaintiff  were  a  claimant  as  described  in 
that  Section,  it  does  not  appear  that  it  would 
bar  his  right  to  bring  an  action  to  prove 
that  the  property  is  his.  We  set  aside 
the  order  of  the  Subordinate  Judge,  and 
remand  the  case  to  him  to  try  whether  the 
mokarruree  is  a  valid  one  or  not ;  and  if  the 
mokurruree  be  found  to  be  a  valid  document, 
he  will  give  the  plaintiff  a  decree. 

*  Judgment  offhe  Subordinate  ^ udge. 

Id  my  opinion  this  case  is  affected  by  Section  1S4, 
Act  XxXlI.  of  i860.    Although   the  plaintiff  in  his 
oetition  of  objection  filed  on  the  pth  November  1865  be- 
fore the  Revenue  Officer  on  the  day  of  the  luction-sale, 
bad  not  asked  for  the  postponement  of  the  auction-sale, 
bat  only  expressed  a  desire  for  the  proclamation  of 
the  mokurruree  right,  yet  the  Revenue  Officer  paid 
no  attention  to  it.     He  passed  only  this  order  that 
as  this  petition  has  been  6 led  at  the  time  of  auction- 
sale,  unsupported  by  any  proof,  let  this  auction-sale 
be  concluded  with  tne  notice  of  the  petition.     Besides 
on  a  reference   to  the  wording  of  the  aforesaid  Sec- 
tion, it  is  quite  evident  that  the  preservation  of  such 
kind  of  rignt   also  was   not  practicable  without  com- 
pliance with  the  (provisions  of  the  said  Section,  namely, 
depositing  of  the  money  demanded  by  Government 
Of  sivii^  satisfactory  security,  for  it  is  enacted  in 
the  said  Section   that  if  any   claim   be   preferred  in 
mpect  of  any  immoveable  property,   or  any  interest 
of  an  immoveable  property,   which   has  been  attach- 
ed under  this   Act,    then    the  claimant  or    objector 
sboold  deposit   the  amount  required  by  Government, 
or  file  security  of  the  same   oefore  the  Collector  or 
Commissioner.     Although   the  claim   of  this  plaintiff 
IS  not  in  respect  of  the  immoveable  property,  yet  there 
B  no  doubt  that  the  claim  of  mokurruree  right  is  in 
respect  of  the  same  immoveable  property.     Hence  this 
suit  should  certainly  be  considered  to  appertain  to 
Section  184,  Act  XXXII.  (of  i860).    Accordingly,  the 
Hon'ble  Judges,  after  taking  these  grounds  into  due 
consideration,   have  at   first  directed  this  suit  to  be 
tried  under  the  aforesaid  Act,  since,  except  the  said  Sec- 
tion 184,  there  is  no  (other  Section  in|Act  XXXIl.  for 
preferring  regular  suits  a^inst  the  orders  of  Revenue 
Offiars.  Therefore  this  suit  (which  is  brought  within  one 
year  from  the  date  of  attachment)  is  inadmissible  in 
coDsec^oence  of  non-compliance  with  the  provisions  of 
the  said  Section,  namely,  making  deposit  of  the  money 
denmnded  by  Government  or  hling  of  security.     Al- 
though the  pleaders  for  plaintiff,   respondent,  urged 
this  objection    that  this  suit   is   not  to  set  aside   the 
tictioo-sale,    but    according  to  general     practice    to 
4lbtiio  possession  of  the  auction-sold  property  by  con- 
fifmation  oi  mokurruree  nght,  yet  this  objection  was  not 
worthy  of  consideration,  because  the  auction -purchaser 
i«  consequence   of  non-production  of  the  mokurruree 
h  dfeedand  non-compliance  with  the  provisions  of  Section 
184  considered  this  objection  to  be  futile  and  absurd, 
•■a  purchased  the  possessory  right  of  the  auction-sold 
property  on  a  fair  and  suitable  price. 

Under  the  orders  of  the  Revenue  Officer,  he  (the  pur- 
r)hasobtained  possession  of  the  property  Hence  the 
(or  possession  ofthe  aforesaid  property  is  in  reality 
ttatamoont  to  a  claim  for  setting  aside  the  auction-sale, 
and  cannot  be  admis^ble  in  consequence  of  non-compli- 


With  the  consent  of  the  pleader  for  the 
appellant,  it  is  directed  that  the  Subordinate 
Judge  will  confine  his  judgment  to  the 
mokurruree,  bearing  date  the  21st  August 
1864, 

Costs  will  follow  the  final  result. 


The  31st  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Registered  bond— Section  53,  Act  XX.  of  x866— 

Jurisdiction. 

Grish  Chunder  Chowdhry,  Petitioner^ 

versus 

Kristo  Soondur  Sandyal  and  others, 
Opposite  Party, 

Bahoo  Gopal  Lall  Mitt*r  for  Petitioner. 

Baboo  Mohinee  Mohun  Roy  for  Opposite 

Party. 

It  is  beyond  the  power  of  a  Civil  Court  under  Section 
53,  Act  XX.  of  1S66,  simply  on  the  production  of  a 
registered  bond  and  the  petition  of  the  bond-holder, 
either  to  make  a  decree  to  the  effect  that  the  amount 
decreed  shall  be  realized  out  of  the  property  mentioned 
in  the  bond,  or  to  decree  the  whole  amount  of  the 
bond  on  default  to  pay  an  instalment. 

Phear,  J. — I  think  the  rule  granted  in 
this  case  must  be  made  absolute. 

The  decree  of  the  Subordinate  Judge  was 
clearly  ultra  vires  so  far  as  it  declared  that 
the  amount  decreed  should  i^e  realized  out  of 
the  property  mentioned  in  the  bond. 

The  only  power  which  the  Court  had  to 
make  a  decree  upon  the  registered  bond 
alone,  without  suit  by  plaint,  is  the  power 
given  in  the  3rd  Clause  of  Section  53  of 
Act  XX.  of  1866;  and  that  Clause  only 
gives  the  Court  power  to  decree  a  sum  of 
money.  It  clearly  never  was  the  intention 
of  the  Legislature  that  an  application  under 
Section  53,  founded  simply  on  the  production 
of  a  registered  bond  and  the  petition  of  the 
bond-holder,  should  be  substituted  for  a  re- 
gular suit  against  the  property. 


ance  with  the  provisions  of  the  aforesaid  Section.  There- 
fore it  is  ordered  that  the  appeal  of  the  defendant,  appel- 
lant, be  decreed,  and  the  decision  of  the  Moonsiff  be  re- 
versed, and  theclaim  of  plaintiff,  respondent,  be  dismiss- 
ed with  costs,  and  that  the  respondent  be  liable  to  pay 
the  costs  incurred  by  the  appellant,  with  interest  thereon 
from  the  date  of  the  decision  up  to  the  realization  thereof. 
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I  ^\to  think  that  the  Subordinate  Judge 
had  not  jurisdiction  under  Section  53  to 
decree  the  whole  amount  of  the  bond  on 
default  to  pay  an  instalment. 

An  Appeal  Bench  of  this  Court  sitting 
on  the  original  side  has  held  that  a  claim 
for  the  total  amount  of  a  registered  bond 
on  the  ground  of  its  having  become  due  by 
a  default  to  pay  an  instalment  is  not  one  of 
those  intended  by  the  Legislature  to  be 
comprehended  within  the  provisions  of 
Section  53.  By  that  decision  I  think  I  am 
bound,  sitting  here  in  a  Division  Bench ; 
but  I  also  desire  to  say  that  I  entirely 
concur  in  it. 

The  rule  must,  therefore,  in  my  opinion, 
be  made  absolute,  and  the  decree  of  the 
Judge  and  the  execution-proceedings  taken 
thereon  must  be  set  aside. 

The  applicant  will  have  32  rupees  as  his 
costs  of  this  application. 

Jackson^  J, — I  concur  in  the  order  that 
the  rule  should  be  made  absolute. 

I  think  the  Lower  Court  has  exceeded  its 
jurisdiction  in  giving  a  decree,  declaring  a 
Hen  on  the  property  mentioned  in  the  bond. 

On  the  other  question,  as  to  whether  the 
decree  should  be  for  the  whole  amount 
8pecified  in  the  bond,  I  am  not  quite  clear 
in  my  mind ;  but  as  there  have  been  several 
decisions  of  this  Court  on  this  point,  I 
think  it  right  to  follow  those  decisions.  On 
this  point  also,  I  think  that  the  rule  should 
be  made  absolute. 

The  bond-holder  has  his  remedy  by  a 
regular  suit. 


The  31st  August  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Morts^aHfe— Equity  of  redemption— Deposit— 
Rerulation  I.  of  1798— Regulation  XVIL  of 

Case  No.  967  of  1870. 

Special  Appeal  from  a  decision  passed  dy  the 
Judge  of  Chittagong,  dated  the  2Sth 
March  rSyo,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  J  district,  dated 
the  stgth  May  iS6p, 


Abdool  Khan  (one  of  the  Defendants), 
Appellant, 

versus 

Upendro  Chunder  Bhuttacharjee  and  others 
(Plaintiffs),  Respondents, 

Mr,  C,  Gregory  and  Baboo  Debendro 
Narain  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter^  Chunder 
Madhub  Ghose^  and  Sreenath  Banerjee 
for  Respondents. 

Under  Reflation  I.  of  179S  and  Regulation  XVII. 
of  I  "^06  taken  together,  a  mortgagor  preserves  his  right 
of  redemption,  if  he  deposits  in  Court  the  whole 
amount  due  to  the  roortgaj^e  within  the  time  when  die 
final  foreclosure  may  be  effected  under  Section  8  of 
the  [Regulation  last  cited. 

In  cases  in  which  the  mortgagee  has  held  possession 
of  the  land,  and  therefore  has  receipts  and  profits  to 
account  for,  only  the  principal  sum  borrowed  need  be 
deposited  as  the  "  amount  due." 

Phear,  J, — We  ihmk  that  the  Lower  Ap- 
pellate Court  has  fallen  into  error  in  this 
case,  and  that  its  judgment  ought  to  be  re- 
versed. No  doubt,  as  Baboo  Romesh  Chun- 
der argued,  Regulation  I.  of  1708  and  Regu- 
lation XVII.  of  1806  must  be  taken  together 
The  second  Section  of  the  first  of  these  Re- 
gulations provided  that  if  the  borrower  de- 
posited in  Court,  within  the  perioo  stipulat- 
ed in  the  mortgage-deed,  the  whole  amount 
due  to  the  lender,  he  would  preserve  his 
right  of  redemption  just  in  the  same  way 
as  if  he  had  tendered  or  paid  it  actually  to 
the  lender. 

Regulation  XVII.  of  1806  extended  the 
period  within  which  a  deposit  of  this  kind 
should  be  effective  to  preserve  the  right 
of  redemption  from  the  so-called  stipulated 
period  of  the  mortgage-deed  up  to  the  time 
when  the  final  foreclosure  might  be  effected 
by  the  lender  under  the  terms  of  the  Sih 
Section  of  that  Regulation. 

It  is  admitted  by  the  special  respondent 
in  this  case  that  the  plaintiff  did  deposit  in 
Court  a  sum  greater  than  the  principal  sum 
borrowed  before  the  occurrence  of  final  fore- 
closure. But  the  special  respondent  says 
the  amount  due  to  him  at  the  time  of  such 
deposit  within  the  meaning  of  Section  2, 
Regulation  I.  of  1798,  was  the  principal 
sum  borrowed,  together  with  a  sum  by  way 
of  interest,  in  the  total  a  greater  sum  than 
that  deposited. 

Now,  on  reference  to  the  2nd  Section,  wc 
find   that  there  are    two  classes    of 
distinguished  by  the  Legislature. 
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The  first  class  is  that  in  which  ihe  lender 
has  not  obtained  possession  of  the  land,  and 
therefore  has  nothing  for  which  to  account 
to  the  borrower.  In  that  case,  the  Section 
says  that  the  sum  to  be  deposited  as  the 
amount  due  is  the  principal  sum,  together 
•with  the  stipulated  interest  thereon  not 
exceeding  the  legal  rate  of  interest. 

But  the  second  class  of  cases  is  that  in 
which  the  lender  has  held  possession  of  the 
knd,  and  therefore  has  receipts  and  profits 
to  account  for ;  and  then  the  Section  says 
that  only  the  principal  sum  borrowed  need 
be  deposited  in  order  to  satisfy  the  previous 
part  of  the  Section  which  directed  that  "  the 
amount  due  "  should  be  deposited. 

We  think  that  it  is  an  immaterial  ques- 
tion In  this  matter  how  long  the  lender  has 
been  in  possession  of  the  land  If  he  has 
been  in  possession  at  all  so  as  to  be  liable  to 
render  an  account  to  the  borrower,  the  case 
falls  within  that  second  class  in  which  the 
amount  of  interest  is  left  to  be  settled  on  an 
adjustment  of  the  lender's  receipts  and 
disbursements  during  the  time  in  which  the 
lender  has  been  in  possession. 

Now,  if  wfe  look  to  the  merits  of  the 
mortgage-transaction  in  the  particular  case 
which  is  before  us,  it  is  clear  that  it  was 
the  intention  of  the  parlies  that  the  interest 
upon  the  money  lent  shoud  be  obtained  by 
the  lender  from  the  usufruct  of  the  property 
mortgaged. 

The  mortgage-deed,  as  it  has  been  read 
to  us,  first  gives  a  short  estimate  of  what 
the  net  proKfits  of  the  mortgaged  property 
are,  namely,  Rupees  288,  after  deduction 
of  specified  outgoings;  and  then  the  bor 
rower  stipulates  that  this  shall  be  taken  by 
the  lender  in  lieu  of  interest;  also  further, 
the  borrower  engages  that  if  the  actual 
net  receipts  fall  below  the  sum  of  Rupees 
*88,  he,  the  borrower,  will  make  up  the 
difference  at  the  time  stipulated  in  the  do- 
cument for  the  re-payment  of  the  principal ; 
and  also,  that  if  he  does  not  at  that  time 
re-pay  both  the  principal  and  the  amount 
which  he  might  in  this  way  have  become 
liable  to  pay.  then  the  lender  should  stand 
<btolnte  proprietor  of  the  mortgaged  pro* 
pcrty. 

It  is  quite  clear  from  this  arrangement 
that  ihe  lender  became  liable  to  account 
to  the  borrower  for  the  rents  and  profits 
of  the  mortgaged  property. 

Vol  XIV. 


In  the  plaint,  the  mortgagee  says  that  he 
has  had  possession,  and  that  he  has  received 
rent  and  paid  some  outgoings  (the  Govern- 
ment revenue  I  think),  and  that  in  thjs 
way  he  had  left  in  his  hand  a  sum  of  Rupees 
41  odd.  By  this  very  statement,  he  shows 
that  there  is  matter  of  account  as  to  the 
profits  of  the  mortgaged  property  between 
him  and  the  mortffasfor. 
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Nothing  therefore  can  be  plainer,  we 
think,  than  that  this  is  a  case  falling  within 
the  second  of  the  two  classes  of  cases  men- 
tioned in  Section  2,  Regulation  I.  of  1798, 
and  that  consequently  a  deposit  of  the 
principal  sum  only,  without  interest,  would 
be  sufficient  to  preserve  the  borrower's  right 
of  redemption,  if  the  deposit  were  made 
according  to  that  Regulation  within  the 
period  stipulated  in  the  mortgage-deed ;  and, 
therefore,  according  to  the  Regulation  of 
1806,  within  such  extended  period  as  would 
expire  upon  final  foreclosure. 

As  we  stated  at  the  commencement,  un- 
doubtedly a  sum  equal  to  the  principal  sum 
lent  zvas  deposited  in  Court  by  the  mortga- 
gor or  the  mortgagor's  representatives  be<* 
fore  final  foreclosure. 

Under  these  circumstances,  the  mortgagor 
will  preserve  his  right  of  redemption,  and 
the  plaintiff  in  this  suit  has  not  a  right  to  re- 
cover possession  of  the  land  as  absolute 
owner. 

As  the  plaintiff  has  in  this  suit  simply 
asked  for  possess  ion  j  his  suit  fails,  and  was 
rightly  dismissed  by  the  first  Court. 

We,  therefore,  reverse  the  decree  of  the 
Lower  Appellate  Court,  and  dismiss  the 
plaintiff's  suit.  The  defendant  will  have 
his  costs  in  all  the  Courts. 


The  31st  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson^ 

Judges, 

Mahomedan  Law— Conveyance— Possession 

Case  No.  963  of  1870. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  Tipperahy  dated  the  2^th 
February    iSjo^    affirming   a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  2gth  July  i86g.  * 

Sumboonath  Misser  (Defendant),  Appellant^ 

versus 
Furhutoonissa  Bibee  (Plaintiff),  RtspondenU 
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Mr,  R.  1\  Allan  and  Bahoo  Mohinee 
Mohun  Roy  for  Appellant, 

Bahoos  Romesh  Chunder  Miller  and  Chun- 
der  Madhuh  Ghose  for  Respondent. 

Where  a  Mahomedan  lady  had  been  in  possession 
upwards  of  20  years  of  property  alleged  to  have  been 
given  her  by  her  husbana  under  a  kabinnamali,  it  was 
held  that  neither  he  nor  his  creditors  could  assert  a 
title  ag^ainst  her  on  the  ground  that  when  he  ^avc  the 
kabinnamah  he  had  not  the  property  in  his  possession, 
and  therefore  could  not  pass  it  under  Mahomedan  Law. 

Phcar,  y.-'WE  do  not  think  that  Mr. 
Allan  has  shown  us  any  good  cause  for  dis- 
turbing the  decision  of  the  Lower  Appellate 
Court. 

It  appears  by  the  finding  of  that  Court 
that  the  lady  has  been  in  possession  for 
upwards  of  20  years  of  the  property  in 
question,  which  she  says  her  husband  gave 
her  under  a  kabinnamah,  and  the  Court  finds 
that  to  be  a  genuine  document. 

It  seems  to  us  impossible  that  the  husband 
in  this  state  of  facts  should  be  allowed  to 
assert  a  title  against  his  wife  on  the  ground 
that  at  the  time  when  he  gave  the  kabin- 
namah he  had  not  the  property  in  his  posses- 
sion, and  therefore  could  not  pass  it  under 
Mahomedan  Law.  And  if  he  could  not  say 
that,  his  creditors  certainly  cannot  do  so. 

The  appeal  must  be  dismissed  with  costs. 


The  I  St  September  1870. 

Present : 

The     Hon'ble   G.   Loch    and   Sir   Charles 
Hobhouse,  Bart,,  Judges, 

Appeal   to   Privy   Council— Restoration    of  a 
decree^Section  337,  Act  VIII.  of  1859, 

Case  No.  232  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Purneah, 
dated  the  21st  April  i8*jo. 

Luchmecput  Singh  Bahadoor  (Objector), 

Appellanty 

versus 

Khoobunnissa  (Decree-holder),  Respondent, 

Mn  G.  C,  Paul  and  Baboos  Sreenath  Doss 
and  Rash  Beharee  Ghose  for  Appellant. 

Mr.  C.  Gregory  for  Respondent, 


A  plaint  havings  been  dismissed  by  the  first  Court, 
which  decreed  that  the  costs  of  all  the  defendants  who 
had  filed  answers  were  to  be  borne  by  the  plaintiff,  the 
plaintiff  appealed  to  the  W\^\\  Court  which  reversed  the 
decree.  One  of  the  defendants  then  appealed  to  the 
Privy  Council  which  reversed  the  decree  of  the  High 
Court,  and  restored  that  of  the  Zillah  Court. 

Hfld  that  the  decree  of  the  first  Court  by  being 
restored  as  it  was  made  was  rc-affirmed  in  its  integ^rity, 
and  the  defendants  generally  were  entitled  to  execute 
it,  though  only  one  had  appealed  to  the  Privy  Council. 

Loch,  y.— We  think  the  order  of  the  Court 
below  must  be  afiirmed.     It  appears  that 
about  the  year  i860,  Someer  Chand,  as  pur- 
chaser of  the  rights  and  interests  of  one  of 
the  heirs  of  Deedar  Hossein,  brought  a  suit 
for  possession  against  Enaet   Hossein,  the 
eldest  son  of  Deedar  Hossein.  then  in  pos- 
session of  the  ancestral  property,  and  against 
several    other    parties    among    whom    was 
Khoobunnissa,  respondent  in  this  case.    A 
similar  suit  was  brought  by  one  Greedharee 
Lai,  and  on  the  2nd  October  i860  the  first 
Court  dismissed  both  the  suits  on  the  plea 
of  limitation,    advanced  by    the  defendant 
Enaet  Hossein.     An   appeal  was  preferred 
to  the  High  Court,  and  on  the  13th  April 
1863   the   High   Court  reversed   the  judg- 
ment of  the  first  Court,  and  remanded  the 
case  to  be  tried  on  its  merits.     Enaet  Hos- 
sein  appealed   to    the    Privy  ^Council,   and 
on  the  i/ih   May    1869    the  Privy   Council 
set  aside  the  judgment  of  the  High  Court 
and  affirmed  that  of  the  fir^t  Court. 

The  present  application  before  the  Subor- 
dinate Judge  of  Purneah  is  on  the  part  of 
I  Khoobunnissa  to  be  allowed  to  execute  the 
decree  for  costs  which  she  obtained  in  the 
Zillah  Court  on  the  2nd  October  i860,  and 
permission  has  been  given  accordingly.  An 
appeal  to  this  Court  from  the  order  of  the 
Subordinate  Judge  has  been  put  m,  and  the 
question  raised  before  us  is  as  to  the  effect 
of  the  decree  of  the  Privy  Council  of  the 
17th  May  1869,  and  it  is  urged  that  that 
decree  did  not  restore  the  decree  of  the  first 
Court  as  regards  the  other  defendants,  but 
only  restored  it  as  far  as  the  appellant  Enact 
Hossein  before  the  Privy  Council  was  con- 
cerned. 

Now,  looking  at  the  decree  of  the  Privy 
Council,  we  find  that  Enaet  Hossein  was 
the  appellant,  and  among  the  respondents 
were  Someer  Chand,  Mussamut  Khoobun- 
nissa, Mussamut  Roshain  Jan,  and  many 
others.  The  decree  of  the  Privy  Coandl 
sets  forth  what  was  the  purport  of  the 
decree  of  the  first  Court  of  the  2nd  October 
i860,  to  the  effect  that  the  claim  of  the 
plaintiff   should    be  dismissed   with    cost^ 
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and  that  the  costs  of  all  the  defendants 
who  had  filed  answers  were  to  be  borne  by 
the  plaintifiF.  It  then  goes  on  to  recite  the 
steps  taken  by  the  plaintiff  in  that  case,  of 
the  appeal  to  the  High  Court  and  the.  judg- 
ment of  the  High  Court  in  that  case,  and 
then  it  recites  what  was  the  relief  prayed  for 
by  the  appellant  to  the  Privy  Council, 
namely,  that  the  decree  of  the  High  Court, 
dated  the  13th  April  1863,  might  be  set 
I  aside,  reversed,  or  varied,  and  that  all  neces- 
^  sary  directions  consequent  thereupon  might 
be  given,  or  for  other  relief.  And  their 
Lordships  in  the  Privy  Council  recommend- 
ed that  the  decree  of  the  High  Court  of 
the  I3lh  April  1863  should  be  reversed  ;  that 
the  decree  of  the  Civil  Court  of  the  District 
of  Purneah  of  the  2nd  October  i860  should 
be  affirmed,  and  the  appeal  of  the  respondent 
from  the  Civil  Court  to  the  said  High  Court 
should  be  dismissed  with  costs.  And  a 
decree  was  passed  accordingly  setting  aside 
the  decree  of  the  High  Court  and  affirming 
the  decree  of  the  first  Court,  and  directing 
that  the  last-mentioned  decree  of  the  High 
Court  should  be  set  aside  with  costs,  in  addi- 
tion to  the  costs  of  the  appeal. 

Though  none  of  the  defendants  in  the  suit 
appealed  to  the  Privy  Council  except  Enaet 
Hossein,  yet  it  appears  to  me  from  the 
wording  of  the  decree  of  the  Privy  Council 
that  the  defendants  generally  are  entitled  10 
have  the  benefit  of  the  decree  which  was 
passed  on  the  17th  May  1869,  for  that 
decree  distinctly  restores  the  decree  of  the 
Ziilah  Court  of  the  2nd  October  i860;  and 
though  it  has  been  said  that  there  was  no 
common  ground  upon  which  the  Privy 
Comicil  went,  such  as  is  referred  to  in  Section 
337,  Act  VII I.  of  1859,  we  cannot  say  that  the 
Privy  Council  is  bound  by  that  Section,  or 
that  they  acted  at  all  with  reference  to  that 
Section.  Clearly,  the  decree  goes  to  tht 
extent  that  the  decree  of  the  first  Court  is 
to  be  restored  as  it  was  made,  and  under 
voch  circumstances  I  think  the  respondent  in 
'the  present  appeal  is  entitled  to  execute 
.that  decree.  Therefore,  this  appeal  must  be 
: dismissed  with  costs,  pleader's  fees  being 
Assessed  at  three  gold-mohurs. 

Hobhouse,  J, — 1  am  of  the  same  opinion. 
1  think  that,  by  the  decree  of  the  Privy 
Coundl,  the  decree  of  the  first  Court  of  i860 
!^ira$  diattnctly  reaffirmed  in  its  integrity. 


The  ist  September  1870. 

Present : 

The  Hon'ble  L  S.Jackson  and  Dwarkanath 

Mitter,  Judges. 

Pauper-suit— Jurisdiction— Section  304,  Civil 

Procedure  Code. 

In  the  Matter  of 
Gunga  Dass  Adhikaree,  Petitioner, 

Baboo  Khettur  Nath  Bose  for  Petitioner, 

Per  Jackson,  J, — Where  the  grounds  stated  in  Section 
304,  Civil  Procedure  Code,  appear,  the  Court  is  hound 
to  refuse  an  application  to  sue  as  a  pauper;  but  should 
the  Court  not  see  reason  to  refuse,  and  should  fix  a  day 
for  hearing  evidence  on  the  question  of  pauperism,  and, 
upon  such  further  hearing,  if  the  opposite  party  should 
bring  to  notice  any  ground  upon  which  the  Court 
would  have  been  bound  under  Section  304  to  re- 
fuse the  application,  it  would  be  at  the  discretion 
of  the  Court  upon  t>eing  informed  to  refuse  leave. 
The  words  "  within  th«»  jurisdiction  of  the  Court"  in 
Section  304  mean  within  the  local  jurisdiction. 

Jackson,  J, — This  is  an  application  for 
the  purpose  of  obtaining  the  intervention  of 
this  Court  under  Section  XV,  of  the  High 
Court's  Act,  to  set  asi  ie  an  order  passed  by 
the  Subordinate  Judge  of  Midnapore,  pur- 
porting to  have  been  under  the  provisions  of 
Chapter  V.  of  the  Code  of  Civil  Procedure. 

The  application  was  presented  by  the 
petitioner  in  person ;  but  at  the  request  of 
the  Court,  Baboo  Khettur  Nath  Bose  has 
been  good  enough  to  argue  it  for  him,  and 
has  done  to  us  the  service  of  bringing  to 
our  notice  several  decisions  on  the  point. 

The  suit  which  the  petitioner  proposed 
to  bring  was  a  suit  to  establish  his  right  to 
be  a  joint  sebait  of  a  certain  religious 
establishment  under  a  will  of  the  late 
IMohunt  Sitaram  Doss. 

It  appears  that  the  Subordinate  Judge, 
after  hearing  the  petitioner,  gave  notice 
under  Section  305  to  the  opposite  party, 
and  on  the  opposite  party  appearing,  pro- 
ceeded to  consider  the  interpreiaiion  of  the 
will  on  which  the  petitioner  relied ;  and 
finding  that  a  construction  had  been  put 
upon  the  will  by  a  previous  decision  of  the 
High  Court,  he  considered  that  the  peti- 
tioner had  no  right  to  institute  a  suit  in 
formd  pauperis,  and  on  that  ground  has 
rejected  his  petition ;  and  the  ground*  on 
which  our  intervention  is  asked  for  is  that, 
in  coming  to  this  decision,  the  Court  below 
has  gone  beyond  the  limits  prescribed  for 
it  under  Section  304  of  the  Code  of  Civil 
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Procedure,  and  has,  therefore,  made  an  order 
beyond  its  competency  to  make. 

We  have  been  referred  to  two  cases,  one* 
in  VIII.  Sevestre's  Reports,  page  465,  and 
the  other  in  3  Weekly  Reporter,  page  20, 
which  are  expressly  upon  this  point,  and  a 
third  case  has  also  been  referred  to,  to  be 
found  in  10  Weekly  Reporter,  which  is  not, 
I  think,  precisely  to  the  point,  although  it 
had  a  certain  bearing  on  the  case,  but  there 
is  also  a  case  in  2  Indian  Jurist,  page  121 
(Shurfoonissa  Bibee  and  another  against 
Kaminee  Bibee  and  another). 

In  the  first  case  which  I  have  mentioned, 
the  learned  Judges  held  that  the  only  points 
for  consideration  by  the  Court  in  the  5ih 
Chapter  of  the  Code  were  whether  the 
defendant  or  matter  of  the  suit  is  within 
the  jurisdiction  of  the  Court,  or  whether 
the  claim  is  barred  by  the  statute  of  limi- 
tation, or  whether  the  allegations  of  the 
petitioner  constitute  a  reasonable  ground  of 
aciion.  I  observe  that  by,  apparently,  an 
oversight  in  that  part  of  the  judgment,  the 
words  used  are — **  constitute  a  cause  of 
action;  "and  in  the  case  in  2  Indian  Jurist 
my  brother  Markby  held  upon  the  hearing 
that,  under  the  305th  and  3o6ih  Sections, 
the  only  objections  which  the  Court  could 
hear  were  those  advanced,  together  with 
evidence  upon  the  point,  upon  the  question 
of  pauperism. 

Now,  if  the  form  in  which  this  matter 
came  before  us  required  it,  I  think  we 
should  be  bound  to  refer  this  question  for 
the  decision  of  the  Full  Bench,  because, 
as  at  present  advised,  I  do  not  entirely 
concur  in  the  decisions  of  those  cases. 

The  Sections  relating  to  this  subject  must 
be  read  together.  Section  304,  in  parti- 
cular, must  be  read  with  the  Section  imme- 
diately preceding,  namely,  Section  303.  The 
first-mentioned  Section  provides  that,  *'  if 
"the  petition  be  in  form  and  duly  presented, 
"the  Court  shall  proceed  to  examine  the 
"petitioner  regarding  the  merits  of  the 
"claim  and  the  property  of  the  petiiion- 
"  er."  These  must  be  taken  in  connection 
with  the  words  occurring  in  a  clause  of 
Section  304,  m.,  "that  the  allegations  of 
"  the  petitioner  do  not  constitute  a  reason- 
"able  ground  of  action,"  which  must,  I 
think,  be  held  to  mean  that  the  claim  has 
no  merits,  that  is  to  say,  that  the  plaintiff 
would  not  probably  succeed  in  his  action. 


The  grounds  stated  in  Section  304  are,  it 
seems  to  me,  those  which,  if  they  appear, 
compel  the  Court'  at  once  to  refuse  to  allow 
the  petitioner  to  sue  as  a  pauper,  and  take 
away  the  discretion  of  giving  notice  to  the 
opposite  party  and  fixing  a  day  for  hearing; 
but  if  the  Court  should  not  then  see  reason 
to  refuse   the  application,  the  Court  is  at 
liberty  to   fix   a  day   for  hearing  evidence 
to  be   adduced   on    either   side    upon   the 
question  of  pauperism ;  and   on  the  day  so 
appointed  the  Court  is  at  liberiy  to  consider 
any  objections  which  may  be  made  by  the 
opposite  party,   examine  any  witnesses  pro- 
duced by  either  parly,  and  either  allow  or 
,  refuse  to  allow  the  petitioner  10  sue  as   a 
I  pauper;  and  I  apprehend  that,    upon   such 
further  hearing,  if  the  opposite  party  should 
bring  to  the  notice  of  the  Court  any  ground 
upon    which   the   Court   would    have    been 
bound  under  Section  304  to  refuse  to  allov? 
the  petitioner  to  sue  as  a  pauper,  it  would 
be  the  duty  of  the  Court,  at    any   rate    it 
I  would   be   at  the   discretion   of  the   Court, 
upon  being  so  informed,  to  refuse  leave. 

If  this  were  not  so,  the  Court  would  be 
competent  to  allow  a  suit  to  be  brought  in 
formd  pauperis^  although  it  might  be  brought 
to  the  notice  of  the  Court  on  the  appearing 
of  the  opposite  party,  that  the  cause  of 
aciion  on  which  the  petitioner  desired  to 
sue  had  been  already  determined. 

The  words  "within  the  jurisdiction  of  the 
Court''  in  Section  304  I  understand  to  mean 
within  the  local  jurisdiction.  The  words 
are  "the  defendant  or  matter  of  suit  is  not 
"within  the  jurisdiction  of  the  Coun/' 
I  understand  that  to  refer  to  local  situation, 
and  not  to  refer  to  the  power  of  the  Coart 
to  take  cognizance  of  the  matter. 

Many  other  instances  might  be  pointed 
out  in  which  the  Court  would  be  compelled 
to  go  on  and  entertain  a  suit  which  mani* 
festly  could  not  succeed,  if  it  were  shut 
out  from  considering  such  matters  as  might 
be  brought  to  its  notice  by  the  opposite 
party  at  the  hearing  under  Section  306. 

.  I  have  stated  these  reasons  at  some  length, 
because  I  should  not  wish  it  to  be  supposed 
that  I  had  refused  to  consider  the  cases 
which  were  referred  to  on  this  occasion ; 
but,  in  point  of  fact,  it  seems  to  me  sofili- 
cient  to  say,  for  the  purpose  of  disposing  of 
this  application,  that  in  my  judgment  the 
Court  below  has  not  exceeded  its  jurisdic* 
tion,  nor  made  an  order  which  it  was  not 
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competent  to  make  in  taking  into  consider- 
ation the  construction  of  the  will  on  which 
the  plaintiff  relied,  even  although  it  allowed 
its  judgment  to  be  guided  by  a  previoug 
decision  of  the  High  Court  on  the  same 
point.  Consequently,  there  is  no  grounti 
for  our  interfering  under  Section  XV.  of 
the  Charter. 

Mitfer,  J, — ^I  am  of  the  same  opinion.  I 
do  not  think  that  the  Subordinate  Judge 
has  exceeded  his  jurisdiction  in  this  case, 
and  I  think  he  was  competent  to  take  into 
consideration  the  will  upon  which  this  suit 
was  brought,  for  the  purpose  of  determining 
whether  the  plaintiff  had  a  valid  ground  of 
action  or  not. 

Whether  the  enquiry  under  Section  306 
is  to  be  restricted  10  the  question  of  pau- 
perism or  not  is  a  point  upon  which  1 
wish  to  express  no  opinion ;  but  it  seems  to 
me  quite  clear  that  the  Subordinate  Judge 
was  fully  competent  to  enquire  into  the  true 
meaning  of  the  will  in  order  to  ascertain 
whether  the  plaintiff  had  a  good  cause  of 
8uit  or  not.  Section  361  expressly  takes 
away  appeals  from  orders  passed  under 
Chapter  V.  of  the  Code  of  Civil  Procedure, 
and  if  the  order  passed  by  the  Subordinate 
Judge  was  passed  with  jurisdiction,  I  do  not 
see  how  we  can  interfere  with  it  under  the 
provisions  of  the  Charter. 

Wtiether  the  construction  put  by  the 
Subordinate  Judge  upon  the  will  propounded 
by  the  plaintiff  was  correct  or  not  is  not  a 
matter  whfch  we  can  be  called  upon  to  decide 
upon  this  application. 


The  ist  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  'Sx'wx.itXy  Judges. 

Sale  for  arrears — Purchaser's  rights — Regula- 
tion VIII.  of  1819. 

Case  No.  1034  of  1870  under  Act  X.  of  1859. 

*^  fecial  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea^  dated 
the  yth  January  iSyo,  affirming  a  deci- 
sion of  the  Deputy  Collector  of  B  on  gong  ^ 
dated  the  lyth  August  186S, 

Tara  Pershad  Mitter  (Plaintiff),  Appellant, 

versus 

Ram  Nursingh  Mitter  (Defendant), 
Kespondent, 


Baboo  Kalee  Mohut  Dass  for  Appellant. 
Baboo  Mohendro  Lai  I  Shome  for  Respondent. 

The  purchaser  of  an  under-tf  nure  sold  at  the  suit  of  a 
landlord  acquires  rights  higher  than  those  of  an  ordina- 
ry purchaser  by  private  contract,  only  to  the  extent  con- 
ferred by  express  terms  of  law.  The  purchaser  of  a 
putnee  talook  is  not  entitled  to  set  at  noujirht  all  deci- 
sions arrived  at  ag-ainst  the  defaulting-  putneedar. 

Jackson,  J, — The  onlv  question  raised  in 
this  appeal  is  whether  the  purchaser  of  a 
putnee  talook  under  the  provisions  of  Re- 
gulation VIII.  of  1S19  is,  or  is  not,  bound 
by  an  adverse  possession  between  the  de- 
faulting owner  and  defendant,  the  suit  being 
one  for  enhancement. 

It  is  admitted  that  there  is  no  authority 
which  places  the  purchaser  in  the  very  ad- 
vantageous position  contended  for,  nor  is 
that  privilege  conferred  upon  him  by  the 
terms  of  Regulation  VIII.  of  1819,  but  we 
have  been  referred  to  several  decisions  in 
which  it  has  been  held  that  the  purchaser 
of  an  estate  sold  for  arrears  of  Government 
revenue  is  not  so  bound,  and  the  pleader 
of  the  special  appellant  argues  that  he  is 
entitled  to  place  his  client,  the  putnee  talook- 
dar,  on  the  same  ground  of  advantage  as  the 
zemindar.  It  seems  to  me,  however,  that 
there  is  a  great  difference  between  the  cases. 
Indeed,  the  ground  of  decision  in  the  cases 
of  purchasers  and  zemindars  have  not  always 
been  uniform.  In  some  cases,  the  decision 
against  the  previous  landlord  has  been  de- 
clared to  be  wholly  ina.lmissible  ;  in  others, 
it  has  been  merely  held  to  be  not  conclusive 
but  to  be  entitled  to  considerable  atten- 
tion. 

It  seems  to  me  that  in  the  case  of  a  person 
purchasing  an  under-tenure  sold  at  the  suit 
of  the  landlord,  the  purchaser  is  entitled  to 
acquire  rights  higher  than  an  ordinary  pur- 
chaser by  private  contract  only  to  the  pre- 
cise extent  to  which  such  privileges  are  con- 
ferred by  express  terms  of  law.  I  find  no 
warrant  for  holding  that  a  purchaser  of  a 
putnee  talook  is  entitled  to  set  at  nought 
all  decisions  arrived  at  against  the  default- 
ing putneedar;  and  I  think  there  are  good 
reasons  why  he  should  not  be  so  authorized. 
It  does  not  appear  necessary  to  go  into  those 
reasons  at  present.  It  is  sufficient  to  say 
that  there  is  no  authority  which  favors  the 
special  appellant,  and,  therefore,  I  think 
that  the  special  appeal  ought  to  be  dismissed 
with  costs. 

Mitter,  J\—\  concur. 


!55R55Wr^-^S^rac«=- 


284 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.  [Vol.  XIV. 


The  1st  September  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,,  Judges, 

Revenue-sale— Sections  13  and  14,  Act  VIII. 
(B.  C.)  of  1865. 

Case  No.  530  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  tast  Bur  divan,  dated  the  i^th 
February  i8*jo,  reversing  a  decision  of  the 
Moonsiff  of  Aosgram,  dated  the  ist  Sep- 
tember i86(). 

Prannath  Roy  (one  of  the  Defendants), 

Appellant, 

versus 

Troyluckhonath  Roy  (Plaintiff),  Respondent. 

Mr,  Mun  Mohun  Ghose  and  Baboo  Mohinee 
Mohun  Roy  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Luckhee 
Churn  Rose  for  Respondent, 

A  sale  havingf  been  effected  by  order  of  a  Deputy 
Collector,  an  appeal  was  made  to  the  Collector,  who  set 
aside  the  sale.  The  Commissioner,  however,  considering 
that  the  Collector  had  no  jurisdiction,  and  that  no 
injury  had  been  made  out,  reversed  the  order  of  the 
Collector. 

Held  that  the  sale  did  not  become  confirmed  or  other- 
wise final  and  conclusive  before  the  date  of  the  Com- 
missioner's order. 

Hobhouse,  J, — The  plea  taken  before  us 
in  special  appeal  is  that  the  Judge  of  the 
Court  below  was  wrong  when  he  held  as  a 
matter  of  law  that  the  plaintiff  was  in  time 
when  he  sued  to  set  aside  a  certain  sale. 

The  learned  Counsel  for  the  special 
appellant  argues  that  Clause  3,  Section  i, 
Act  XIV.  of  1859,  is  the  Clause  which  pro- 
vides for  the  limitation  applicable  to  the 
present  suit,  and  we  will  take  it  for  the  pur- 
pose of  the  contention  before  us  that  this 
is  so,  and  thai  the  words — "to  suits  to 
set  aside  the  sale  of  any  property,  moveable 
or  immoveable,  sold  in  pursuance  of  any 
decree  or  order  of  a  Collector  or  other 
Officer  of  Revenue,"  that  these  words  apply 
to  the  case  before  us,  and  that,  therefore,  the 
period  of  limitation  is  one  year  from  the 
date  at  which  such  sale  was  confirmed,  or 
would  otherwise  have  become  final  and  con- 
clusive, if  no  such  suit  had  been  brought. 

Now,  the  plaintiff  sued  on  the  ground 
that  the  sale   was   confirmed   on    the    i6ih 


May  x868,  and  the  date  of  his  suit  was  on 
the  16th  February  1869.  So  that,  if  the 
sale  was  not  confirmed  until  the  i6th  May 
1868,  and  did  not,  until  that  time,  become 
final  and  conclusive,  then  the  plaintiff  was 
in  time,  and  the  Judge  was  right  when  he 
held  that  plaintiff  was  in  time.  By  this 
finding  he  has  substantially  held  that  the 
sale  was  not  confirmed,  and  did  not  become 
final  and  conclusive  until  the  i6ih  May 
1868.  The  question,  therefore,  which,  in 
reality,  is  before  us  is  whether  there  was 
or  was  not  any  evidence  on  the  record 
which  justified  the  Judge  in  coming  to  this 
finding. 

We  think  that  there  was  such  evidence. 
The  sale  in  this  case  took  place  on  the  I3ih 
August  1867,  and  we  are  told  by  the  learn- 
ed Counsel  for  the  special  appellant  that 
within  8  days  from  that  date  the  plaintiff 
in  this  case  applied  to  the  Deputy  Collector, 
saying,  amongst  other  things,  that  the  sale 
was  irregular.  The  Deputy  Collector,  on 
the  loih  September  1867,  rejected  the  appli' 
cation  of  the  plaintiff,  but  made  no  order 
as  to  the  sale.  The  plaintiff  then,  on  the 
24th  September  1857,  appealed  to  the  Collect- 
or objecting  to  the  sale,  and  on  the  28th 
February  1868  the  Collector  sat  aside  the 
sale.  1  he  Commissioner,  however,  consider- 
ed that,  in  setting  the  sale  aside,  the  Collect- 
or had  no  jurisdiction,  and  that  no  injury 
had  been  made  out :  he  reversed  the  order 
of  the  Collector,  and  what  other  order  he 
passed  we  do  not  know.  Bui  we  must  take 
it,  we  suppose,  that  the  sale,  at  any  rate, 
whether  it  had  been  confirmed  before  or  not, 
did  become  final  and  conclusive.  Then  the 
question  before  us  is  whether,  upon  such 
evidence  as  the  above,  the  Judge  was  jus- 
tified in  finding  that  the  confirmation  of 
the  sale  wa^  made  at  this  time,  and  not 
before  this  time. 

Now,  by  the  provisions  of  Section  13, 
Act  VIII.  of  1865,  B.  C,  the  sale-law  appli- 
cable to  this  case,  it  is  stated  that  *'  an 
"  appeal  shall  lie  to  the  Collector  from  any 
"  proceedings  of  a  Deputy  Collector  or 
**  Assistant  Collector,  if  made  within  15 
'^  days ;  and  to  the  Commissioner  from  any 
"original  proceedings  of  a  Collector  unler 
"  this  Act,  if  made  within  30  days  from  the 
"  date  of  the  sale."  And  that  afterwards, 
by  Section  14,  the  Commissioner  has  author- 
ity to  call  for  the  record  at  any  time  within 
three  months  from  the  date  of  the  order 
passed  in  appeal,  and  pass  thereon  such  order 
as  he  may  think  proper. 
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Looking  to  the  dates  of  the  proceedings 
which  have  been  quoted  to  us,  it  seems  to 
us  that  there  was  nothing  done  by  way  of 
confirmation  of  sale  until  the  order  passed» 
by  the  Commissioner  on  the  i6th  May  1868. 
The  Deputy  Collector  did  not  confirm  the 
sale.  But  even  if  he  did,  there  was.  as  the 
law  says,  an  appeal  to  the  Collector  within 
15  days,  and  the  Collector,  on  appeal,  set 
aside  the  sale,  and  then  again  the  Commis- 
sioner declared  it  a  good  sale.  The  Collect- 
or clearly  had  jurisdiction  under  the  law 
to  deal  with  any  proceeding  of  the  Deputy 
Collector;  and  after  the  Collector  had  dealt 
with  it  under  the  law,  the  Commissioner 
also,  according  to  law,  dealt  with  it,  and  it 
seems  to  us  that,  so  far  a?  the  evidence  on 
record  goes,  until  the  Commissioner  has  so 
dealt  with  it,  and  set  aside  the  order  of  the 
Collector,  that  the  sale,  which  the  Collector 
declared  not  to  be  good,  did  not  become 
confirmed  nor  otherwise  final  and  conclusive. 
We  think,  therefore,  that  the  Judge  was 
right  in  saying  that  the  plaintiff's  suit  was 
in  time,  and  was  also  right  in  remanding  the 
case  for  the  purpose  for  which  he  remanded 
it.     We  dismiss  the  appeal  with  costs. 


The  2nd  September  1870. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  F.  B.  Kemp, 

fudges. 

Remand— Jurisdiction— Section  73,  Act  VIII., 

1859. 

Case  No.  827  of  1870. 

Speaal  Appeal  from  a  decision  passed  by 
the  Subordinate  fufge  of  Gyay  dated 
ike  4th  March  i8yo,  affirming  a  decision 
of  the  Judder  Moonsiff  of  that  District^ 
dated  the  21st  December  i86g, 

Loleet  Pandey  (one  of  the  Plaintiffs), 
Appellant^ 

versus 

ByJDAth  Singh  and  others  (Defendants), 

Respondents, 

Moonshee  Mahomed  Yusuf  for  Appellant. 
Mr,  R,  T,  Allan  for  Respondent. 

An  order  of  remand  by  a  Subordinate  Judge  is  final 
%o  far  as  the  purpose  of  the  remand  goes,  and  cannot  be 
set  aside  by  his  successor. 

Section  73,  Aft  VIII.  of  1859,  is  not  restricted  to 
SDita  for  title  for  immoveable  property,  but  applies  also 
to  moveable  property. 


Bayley^  J, — \Vk  think  this  case  must 
be  remanded  for  trial  on  the  merits. 

The  Subordinate  Judge,  Moulvie  Abdool 
Mujeed  Khan,  is  clearly  wrong  in  holding 
that  the  order  of  the  former  Subordinate 
Judge  remanding  the  case  to  try  whether 
Luieet  Pandey  had  a  right  to  sue  or  not  was 
opposed  to  the  provisions  of  Section  73. 
That  order  was  tinal  as  far  as  the  action 
under  Section  73  went,-  and  the  Subordinate 
Judge  had  no  power  to  set  it  aside. 

The  Subordinate  Judge  is  also  wrong  in 
holding  that  Section  73  is  restricted  only  to 
suits  for  title  to  land  and  other  immoveable 
property,  and  does  not  apply  to  moveable 
properly.  The  terms  of  it  are:  "If  it 
"  shall  appear  to  the  Court  at  any  hearing 
**  of  a  suit  that  all  the  persons,  &c.,  &c." 

We  reverse  the  judgment  of  the  Subor- 
dinate Judge,  and  remand  the  case  for  trial 
on  the  merits. 


The  2nd  September  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Sir  Charles 
Hobhouse,  Bart.y  Judges. 

Enhancement  of  rent— Onus  probandi— Prima- 

facie  evidence. 

Case  No.  581  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
i6th  September  i86g^  modifying  a  deci' 
sion  of  the  Deputy  Collector  of  Boodbood^ 
dated  the  30th  June  i86g, 

Mun  Mohun  Dey  and  another  (Plaintiffs), 

Appellants^ 

versus 

Sreerara  Roy  and  another  (two  of  the 
Defendants),  Respondents, 

Mr,  G,  C,  Paul  and  Baboos  Ram  Chun-' 
der  Mitter  and  Bykuntnath  Paul  for 
Appellants. 

Baboo  Dwarkanath  Sein  for  Respondents. 

In  a  suit  for  enhancement  of  rent  upon  a  certain  area 
of  land  which  plaintiff  alleged  to  be  mal,  defendant 
set  up  that  a  portion  of  that  area  was  lakheraj,  and 
did  not  belong  to  plaintiff's  zemindarce. 

Held  that  plaintiff  was  bound  to  prove  that  he  had 
received  rent  for  the  disputed  portion  before  he  could 
obtain  a  decree  for  rent  for  such  portion. 
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Quart\ — Is  it  sufficient  that  defendant's  plea  is  a  mere 
allegation  of  lakheraj,  or  tntist  such  alleviation  be  sup- 
ported by  primd-facie  evidence  ? 

Jackson,  J, — I  think  we  ought  not  to 
interfere  with  the  decision  of  the  Lower  Ap 
pellaie  Court  in  this  case.  It  was  a  suit  for 
enhancement  of  rent.  The  defendants  in  j 
answer  alleged  that  some  plots  of  land  for 
which  the  suit  was  brought  were  m^l  belong- 
ing to  the  plaintiff's  zemindaree ;  but  as 
regards  other  plots,  they  were  lakheraj,  and 
not  belonging  to  the  plaintiff's  zemindaiee. 
The  special  appeal  before  us  relates  espe- 
cially to  these  plots  which  the  defendants 
claim  as  lakheraj. 

The  Lower  Appellate  Court  has  found  that 
the  plaintiff  has  not  produced  any  reliable 
evidence  whatsoever  to  show  that  the  lands 
contained  in  th^.  plots  which  are  claimed 
as  lakheraj  had  ever  paid  rent,  and  there- 
upon has  dismissed  the  plaintiff's  suit  as 
regards  the  claim  referring  to  those  plots. 

The  plaintiff  has  referred  a  special  appeal 
to  this  Court,  and  for  the  plaintiff,  special 
appellant,  the  learned  Counsel,  Mr.  Paul, 
contends  in  the  first  place  that,  in  accord- 
ance with  a  decision  of  this  Court,  to  be 
found  in  3  Weekly  Reporter,  page  178.  as 
the  defendant  admits  that  some  portion  of 
his  holding  is  mal,  the  onus  should  be 
shifted  from  the  plaintiff,  and  should  be 
thrown  upon  the  defendant  to  prove  that  the 
land  alleged  by  him  to  be  lakheraj  was  really 
lakheraj.  There  was  something  special  in 
the  case  quoted.  Apparently  from  the  terms 
of  the  judgment  it  would  appear  that  the  de- 
fendant there  did  not  separate  the  mal  land 
from  the  lakheraj,  by  which  I  understand 
that  he  did  not  state  which  portion  of  the 
land  he  claimed  was  mal,  and  which  portion 
was  lakheraj.  There  is  no  such  confusion 
in  this  case.  The  defendant  has  distinctly 
stated  which  of  the  plots  he  claims  to  hold 
as  lakheraj  land,  and  which  of  the  plots  he 
admits  to  be  m^l.  Mr.  Paul  admits  that, 
under  the  Full  Bench  Ruling  of  this  Court 
to  be  found  at  page  115  of  the  Special 
Number  of  the  Weekly  Reporter,  in  a  case 
where  the  plaintiff  is  suing  for  rent  alleging 
the  land  to  be  mal,  and  the  defendant  con- 
tests bis  claim  alleging  it  to  be  lakheraj, 
the  onus  is  upon  the  plaintiff  to  prove  in 
the  first  place  that  the  tenant  has  been 
paying  rent  for  the  land  in  dispute.  1  can 
see  no  good  reason  why  this  rule  should  be 
changed  in  cases  where  the  defendant  claims 
only  a  portion  of  the  land  as  lakheraj,  and 
not  the  whole  of  it.    Exactly  the  same  rule 


must  apply  in  cases  in  which  the  d«fend$at 
claims  a  portion,  as  well  as  in  cases  in  which 
he  claims  the  whole  land,  as  lakheraj. 

'  But  it  is  urged  further  that  there  have 
been  several  subsequent  decisions,  namely, 
such  as  in  V.  Weekly  Reporter,  page  48, 
VIII.  Weekly  Reporter,  page  183,  IX. 
Weekly  Reporter,  page  103,  and  IL  Bengal 
Law  Reports,  page  211*;  and  that  the  rule 
which  has  been  adopted  in  all  these  has 
been   to   require  in   the   first  place  the  la- 

•  The  3rd  December  iSoS. 

Present : 

The  Hoa*ble  l\  H.  Kemp  and  E.  Jackson,  Judges* 

Case  "No.  1760  of  1S6S. 

Special  Appeal  from  a  decision  passed  by  the  Judge  of 
Jiooghly,  dated  the  27th  March  186$,  modijyinj^  a 
decision  of  the  Deputy  Collector  of  that  Uistncf, 
dated  the  31st  July  1867, 

Sridhur  Nundee  (Defendant),  Appellant, 

versus 

Brojonath  Koondoo  and  others  (Plaintiffs), 
Respondents, 

Baboo  Ramanath  Bosc  for  the  Appellant. 

Baboos  Tar  a  Prosunno  Mookerjee,  Sham  Lali  MUter, 
and  Mohendro  Lall  Seal  for  the  Respondents. 

Jackson,  J. — This  appeal  only  refers  to  certain  plots 
of  land  whioi  the  defenaant  has  alleged  to  be  lakheraj, 
and  for  which  he,  therefore,  contends  that  the  plaintiff  s 
suit  for  enhancement  of  rent  should  be  dismissed.  In 
support  of  his  plea  that  the  land  is  lakheraj,  he  has 
put  in  his  taidad  and  kobalahs.  The  Judge  finds  that 
these  ari  not  even  primd-facie  evidence  of  a  lakheraj 
title;  that  the  onus  of  proving  that  these  lands  are 
lakheraj  is  upon  the  defendant;  and  that  it  is  for  him  to 
prove  that  these  lands  are  not  Included  within  the  tenure 
which  the  defendant  held  from  the  plaintiff.  T(>  each  fA 
these  points  the  special  appeal  relates.  We  are  of  opi- 
nion, as  we  have  already  stated  in  several  other  deci* 
sions,  that  the  Judge  is  wrong  on  all  three  points  It  is 
not  for  the  defendant  to  show  that  this  land  is  not  in- 
eluded  within  the  mk\  tenure  the  onus  is  not  upon  the 
defendant  to  prove  that  these  lands  arc  lakheraj.  The 
onus  is  upon  the  plaintiff,  as  it  has  been  frequently 
stated  in  numerous  decisions  of  this  Court,  to  prove  that 
these  lands  are  mil  lands,  and  that  they  have  been  pay* 
ing  rent.  At  the  same  time,  to  prevent  the  ryots  from 
merely  setting  up  this  plea  without  any  evidence  at  all 
that  they  hold  any  lakheraj  lands,  the  Courts  have  been 
accustomed  to  require  the  defendants  to  show,  by  some 
primd facie  evidence,  that  they  do  hold  lakheraj  lands. 

In  this  case,  the  defendant  has  put  in  kobalahs  and 
extracts  from  the  lakheraj  register,  which  are  such  salB* 
cien t  pritnd'facie  evidence  as  is  requ ired.  We  think  the 
Judge  is  wron^  in  saying  that  it  is  not  primd-facie  evi* 
dence ;  and  it  is  evidentfrom  the  reasons  that  the  Jodgv 
gives  for  so  holding,  that  he  makes  no  distinction 
between  primd-facie  evidence  and  complete  and  coado- 
sive  evidence. 

We  are  obliged,  therefore,  to  reverse  the  decision  of 
the  Judge  in  this  su  t,  in  so  far  as  it  affects  the  kuidi 
whicn  thtt  defendant  claims  as  lakheraj;  and  as 'St 
appears  from  the  decision  of  the  Judge  that  the  plaint* 
iff  has  not  proved  that  these  lands  are  m&I«  we  decree 
this  appeal,  and  dismiss  the  plaintiff's  suit  as  far  as  it 
refers  tu  these  lands. 
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kherajdar  to  produce  evidence  showing  thai 
he  really  holds  some  lakheraj  title,  before 
throwing  the  onus  upon  the  plaintiff  to 
prove  that  the  land  is  mal.  It  would  ap- 
pear from  a  decision  to  be  found  in  11 
Weekly  Reporter,  page  35,  that  there  is 
some  question  as  to  whether  the  onus 
should  not  be  placed  immediately  upon  the 
plaintiff  to  prove  in  such  a  case  that  the  land 
is  mal.  I  think  that  in  all  the  cases  which 
have  been  quoted,  the  question  was  whether 
the  defendant  did  really  put  forward  an 
allegation  that  the  land  was  lakheraj.  I 
think  it  is  not  sufficient  that  he  should 
merely  allege  that  he  has  been  holding  the 
land  rent-free.  There  is  a  great  distinction 
between  a  mere  holding  of  land  without 
payment  of  rent  (such  as  many  ryots  do  in 
excess  of  their  own  jumma),  and  a  lakheraj 
holding.  I  think  the  Court  must  be  clearly 
satisfied  in  all  these  cases  that  the  defendants 
claim  to  hold  a  lakheraj  holding,  and  are 
not  merely  claiming  to  hold  without  pay- 
ment of  rent. 

In  the  present  case,  there  seems  to  be  no 
doubt  that  the  defendant  claims  to  hold  the 
land  as  lakheraj.  Even  the  plaintiff  has, 
since  the  institution  of  the  suit,  admitted 
that  some  portion  of  the  land  is  lakheraj. 
and  there  is  also  evidence  of  witnesses  in 
the  case  who  distinctly  depose  that  a  large 
portion  of  the  land  is  and  long  has  been  in 
the  defendant's  possession  as  lakheraj.  It 
may  be  that  this  evidence  is  not  sufficient  to 
prove  that  the  plots  claimed  by  the  defendant 
are  valid  lakheraj,  but  I  think  it  is  suffi- 
cient primd'facie  evidence  to  throw  the  onus 
upon  the  plaintiff  to  prove  that  the  Ian  is 
for  which  this  suit  has  been  preferred  are 
rent-paying.  Strictly  speaking,  according 
to  the  Full  Bench  Ruling,  the  onus  of  proof, 
under  these  circumstances,  is  upon  the  plaint- 
iff. The  Judge  has  followed  that  ruling, 
and  1  thiiik  his  decision,  therefore,  ought 
to  be  affirmed,  and  the  appeal  should  be  dis- 
missed with  costs. 

Hobhouse,  J. — I  also  think  that  the  appeal 
Buist  be  dismissed.  I  do  not  do  so  exactly 
upon  the  grounds  taken  by  my  learned 
CQlie.igue.  I  think,  in  reality,  we  are  bound 
by  the  Full  Bench  Ruling  to  be  found  at 
page  115  of  the  Special  Number  of  the 
Weekly  Reporter.  That  ruling  seems  to 
BI6  to  be  exactly  upon  the  facts  and  upon 
Ae  fmdmg  in  point.  That  was  a  case  in 
Wluch,  as  in  this  case,  the  plaintiff  sued  for 
fent  at  enhanced  rates  after  notice.  The 
ir^  upon  which  the  enhanced  rates  were 
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claimed  was  37  beegahs  and  odd  coitahs, 
and  it  is  stated  that  in  the  matter  of  that 
area  the  defendant,  amongst  other  defences, 
set  up  that  1 1  beegahs  and  7  cottahs  of  land 
were  lakheraj.  That  is  exactly  the  case 
here ;  a  certain  area  of  land  was  staled  by  the 
plaintiff  to  be  mUl,  and  he  claims  enh.^nced 
rate  upon  that  area.  The  defendant  set 
up  that  a  portion  of  the  area  was  lakheraj. 

Then  what  the  learned  Judges  found  in 
e  Full  Bench  case  was  this.  They  said: 
In  the  case  the  Court  had  no  power  to  try 
the  validiiy  of  the  alleged  lakheraj  tenure 
to  entitle  the  plaintiff  to  recover  enhanced 
rent  for  that  portion  of  the  land  ;  he  ought 
to  have  shown  that  it  was  his  mal  land, 
and  that  the  defendant  had  paid  rent  for 
it.  But  no  evidence  of  the  kind  appears 
to  have  been  given.  The  lakheraj  was 
assumed  by  the  Judge  to  exist,  though  it 
was  declared  invalid  for  want  of  registra- 
tion. We,  therefore,  think  that  no  decla- 
ration of  the  plaintiffs  right  to  enhance 
the  rent  of  that  land  can  be  made  in  this 
suit.  The  validity  or  invalidity  of  that 
tenure  must  be  previously  tried  and  de- 
termined    in    a    suit    to    resume    or    to 
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The  learned  judges  then  go  on  to  say 
that  *'  the  1 1  beegahs  7  cottahs  of  land 
'*  claimed  to  be  lakheraj  must,  therefore,  te 
"  deducted  from  the  37  beegahs  7  cottahs  7 
"chiltacks  which  has  been  found  to  be 
♦*the  total  amount  of  the  plaintiff's  mal 
*^  land." 

It  is  very  true  that  after  the  passing  of 
this  decision,  there  have  been  expressions 
dropped  from  various  benches  of  this  Court 
interpreting  the  word  "  alleged  "  as  applying 
to  a  defendant's  allegation  of  a  lakheraj 
tenure  in  such  a  fuit.  I  do  not  myself  think 
that  any  distinction  can  be  drawn  between 
otie  shape  of  allegation  and  another,  provided 
only  the  allegation  be  distinct  and  unmis- 
takeable  ;  nor  can  I  see  any  indication  in  the 
finding  of  the  Judges  of  the  Full  Bench 
that  they  had  any  intention  of  laying  down 
as  a  rule  of  law  that  the  allegation  they 
were  speaking  of  was  not  an  allegation 
''pure  et  simple''  of  lakheraj,  but  was  an 
allegation  of  lakheraj  supported  by  primd- 
facie  evidence  ;  and  I  think,  therefore,  that 
those  decisions  which  have  been  relied  upon 
by  the  learned  Counsel  for  the  appellant  are 
in  opposition  to  the  Full  Bench  Ruling,  and 
cannot,  therefore,  be  followed  by  us.  I 
would,  therefore,. say  upon  the  strength  of 
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the  Full  Bench  decision  that  the  Judge  was 
right  when  he  bsld  in  this  case  that  the 
plaintiff  was  bound  to  prove  that  he  had  re- 
ceived rent  of  the  land  before  be  could  ob- 
tain a  decree  for  rent. 

In  this  view  of  the  case,  I  agree  in  dis- 
missing the  appeal  with  costs. 


The  6lh  September  1870, 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

yudges. 

Modified  decree— High  Court— Limitation, 
Case  No.  245  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  2ah 
June  tSyo. 

Chowdhry  Wahid  Ali  (Decree-holder), 

Appellant, 

versus 

MuUick  Enaet  Ali  (Judgment-debtor), 
Respondent, 

Mr.  /?.  K  Twidale  and  Bahoo  Onookool 
Chunder  Mookerjee  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

Where  a  decree  of  the  Lower  Court  for  possession  and 
tnesne-profits  was  altered  in  appeal  by  the  High  Court 
and  possession  awarded  on  a  smaller  share,  it  was  held 
that  the  modified  decree  was  a  decree  of  the  High  Court, 
and  that  the  period  within  which  the  decree-holder  was 
entitled  to  sue  out  execution  was  12  years. 

Kemp,  y. — This  case  was  before  this 
Court  on  the  ist  April  last.  The  question 
that  then  arose  was  whether  execution  was 
barred  under  Section  20,  Act  XIV.  of  1859, 
inasmuch  as  the  decree-holder  had  taken 
no  proceeding  to  enforce  his  decree  or  keep 
the  same  in  force  within  three  years  next 
preceding  the  application  for  execution.  The 
case  was  remanded  by  Mr.  Justice  Bayley 
and  Mr.  Justice  Norman  to  the  Zillah  Judge 
to  find  whether  the  decree  obtained  by  the 
decree-holder  was  a  joint  decree,  and  whe- 
ther as  such  it  was  kept  alive  by  proceedings 
taken  against  Mussamut  Titoo. 

The  Judge  has  found  that  the  decree  was 
not  kept  alive  by  that  proceeding,  and  that 
the  application  is  barred  by  limitation. 


The  point  now  raised  in  appeal  here,  and 
that  too  for  the  first  time,  is  to  be  foand  in 
the  seventh  ground,  viz.,  that  the  decree 
being  a  decree  of  the  High  Court— a  Cowc 
constituted  by  the  Royal  Charier— 11  years 
and  not  3  years  is  the  period  of  limitation. 
Baboo  Onookool  Chunder,  who  appears  for 
the  appellant,  informs  us  that  not  being 
aware  of  the  fact  that  this  was  a  decree  of 
the  High  Court,  and  not  of  the  Lower  Court, 
he  had  not  taken  this  objection  before.  As  the 
objection,  however,  affects  the  jurisdictim  of 
the  Court,  we  think  we  are  bound  to  tAe 
notice  of  it  even  at  this  late  stage. 

We  find  that  the  judgment-creditor,  who 
was  the  plaintiff  in  the  first  Court,  sued  for 
possession  and  wassilat  of  13  annas  and 
some  fractions  against  a  number  of  parties, 
including  Enaet  Ali,  the  present  judgment- 
debtor,  Mussamut  Titoo,  Mussamut  joom- 
aye,  Mullick  Imdad  Ali,  Hafez  Ahmed  and 
others.  He  obtained  a  decree  in  the  first 
Court  for  the  share  claimed,  with  mestie-pro* 
fits  to  be  ascertained  in  execution. 

On  appeal  to  the  High  Court  by  Mus- 
samut Joomaye,  Mussamut  Titoo  and  others, 
the  decree  of  the  first  Cour(  was  altered 
and  possession  awarded  on  10  annas  and 
odd  dams  instead  of  13  annas.  No  order 
was  passed  in  reference  to  mesne-profits. 
The  order  as  to  the  costs  of  the  suit  was 
altered,  some  of  the  defendants  were  held 
to  have  been  unnecessarily  made  parties  to 
the  suit,  and  were  allowed  costs  as  agalnfit 
the  plaintiff. 

It  is  contended,  and  we  think  rightly, 
that  this  decree  was  not  a  decree  of  the 
Lower  Court,  but  of  this  Court.  The  decree 
of  the  Lower  Court  was  materially  altered* 
and  the  wassilat  which  was  left  to  be  ascer- 
tained in  execution  was  diminished  by  so 
much  as  represented  the  difference  between 
the  share  claimed  and  the  share  decreed 
b>  this  Court.  We  are  referred  by  Baboo 
Onookool,  to  a  decision  reported  at  page 
26,  Volume  XIV.,  Weekly  Reporter,  where 
the  learned  Chief  Justice  lays  down  that 
a  decree  of  the  I^wer  Court  modified  in 
regular  appeal  becomes  a  decree  of  the 
High  Court.  We  think  there  can  be  no 
doubt  in  this  case  that  the  decree  hv^ 
ing  been  materially  altered  and  the  was- 
silat cut  down,  the  decree  was  a  decree 
of  this  Court.  It  matters  not  that  the  pre- 
sent judgment-debtor  Enaet  was  no  party 
to  the  appeal ;  he  was  a  party  to  the  originai  , 
suit  and  benefited  bv  the  altenuion  in  the 
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decree  of  the  first  Coart,  and  it  is  not  the 
decree  of  the  first  Court  but  the  decree  of 
the  High  Court  which  is  now  under  execu> 
tioo. 

It  is  clear  that  if  the  defendants  had 
thought  it  proper,  on  discovery  of  any  fresh 
evidence  or  for  any  other  good  reason,  to 
apply  for  a  review,  ihey  would  have  been 
obliged  to  apply  to  this  Court,  and  not  to  any 
other  Court. 

Holding,  therefore,  that  the  decree  in 
qoestion  was  a  decree  of  this  Court,  and 
this  Court  being  a  Court  established  by 
Royal  Charter,  the  period  within  which  the 
decree-holder  is  entitled  to  sue  out  execu- 
tion is  not  3  years  but  12  years.  It  is 
admitted  that  in  this  view  the  decree-holder 
is  in  time. 

The  appeal  is  decreed  and  the  judgment 
of  the  Lower  Court  is  reversed.  Looking 
to  the  fact  that  the  present  objection  was 
not  taken  at  an  earlier  stage,  we  direct 
that  each  party  pay  his  own  costs  in  all  the 
Courts. 


The  7th  September  1 870. 

Present : 

The  Hon*ble   E.  Jackson   and  Dwarkanath 

Miller,  Judges, 

Section  32,  Act  VIU.,  1859 —  Right  of  suit -- 
Fraud  —  Presumption  —  Procedure. 

Case  No.  948  of  1870. 

Special  Appeal  converted  into  Regular 
Appeal  from  a  decision  pasted  by  the 
Officiating  Judge  of  Midnapore^  dated 
the  2ist  January  i8yo,  reversing  a  deci- 
sion of  the  ^ubordmate  Judge  oj  that 
District^  dated  the  ^th  May  iS6g, 

Kadumbinee  Dossia  (Plaintiff),  Appellant^ 

versus 

tnnopoorna  Daye  and  another  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Mohtndro  Lai  I  Shome,  Ashootosh 
Dhur^  and  Prosunno  Cootnar  Roy  for 
Respondents. 

Where  a  plaint  U  rejected  under  Section  32,  Act  VIII. 
of  »»5g»  the  plaintiff  can  bring  a  suit  on  the  same  sub- 
itct-aiatttri  |in>vided  he  id  not  barred  by  lapse  of  time. 


In  a  suit  for  a  declaration  that  certain  property  which 

Elaintiff  as  decree-holder  attempted  to  sell,  belongs  to 
is  judgment-debtor,  where  the  opposite  party  claims  to 
have  been  in  possession  of  the  same  under  an  allied 
hibba;  and  plaintiff  jErives  sufficient  evidence  to  raise  a 
reasonable  presumption  that  there  has  been  fraud  and 
collusion  in  the  case,  it  becomes  the  duty  of  the  Court  to 
go  on  to  the  evidence  on  the  other  side  and  ascertain 
whether  the  transactions  which  are  the  subject  of  in- 
quiry are  fraudulent  or  valid. 

Jaclisonj  J, — This  was  a  suit  for  a  de- 
claration that  certain  property  which  the 
plaintiff  had  attempted  to  sell  in  execution 
of  a  decree  against  one  Huro  Pershad 
Patnaik,  were,  in  fact,  the  property  of  Huro 
Pershad  Patnaik,  and  were  not,  as  had  been 
objected  to  in  the  execution-proceedings, 
the  properly  of  Huro  Pershad's  widow, 
Mussamut  UnnopoornaDaye,  and  son,  Sodoy 
Kalee  Patnaik. 

It  appears  that  when  this  objection  was 
taken  in  the  execution- department,  the 
Judge  who  had  to  try  the  claim  of  the 
objectors  did  not  try  the  question  of  posses- 
sion, but  apparently  on  the  ground  that 
there  had  been  a  previous  unsuccessful  claim, 
rejected  the  plaintiff's  prayer  to  sell  the 
property  as  the  properly  of  Huro  Pershad 
Patnaik. 

The  case  in  the  Civil  Court  first  came 
before  the  Subordinate  Judge  of  Midnapore, 
who  went  very  carefully  into  all  the  evi- 
dence, and  came  to  the  conclusion  that  the 
whole  of  ihese  properties  were  the  proper- 
ties of  the  judgment- debtor,  Huro  Pershad 
Patnaik,  and  had  been  collusively  trans- 
ferred to  the  names  of  his  wife  and  son, 
probably  in  fraud  of  creditors. 

On  appeal,  the  Judge  has  set  aside  that 
decision,  being  of  opinion  that  the  plaintiff 
had  not  given  sufficient  evidence  to  show 
that  the  property  held  in  the  name  of  the 
wife  did  not  really  belong  to  her  and  was 
collusively  transferred  to  her  name;  and  as 
regards  the  son,  that  the  plaintiff  had  not 
given  sufi^cient  evidence  to  show  that  the 
property  was  the  property  of  the  lather, 
and  not  of  the  son. 

The  Judge's  decision  is  somewhat  remark- 
able, in  addition  to  the  question  on  the 
merits,  he  has  also  decided  on  a  point  of 
law  against  the  plaintiff  in  consequence 
of  his  having  formerly  brought  another  suit 
regarding  this  same  matter;  and  that  suit 
having  been  withdrawn  without  the  permis- 
sion of  the  Court  in  accordance  with  the 
provisions  of  Section  97,  Act  VIH.  of  1859, 
the  Judge  is  of  opinion  ihat,  under  these 
circumstances,  no.fresh  suit  can  be  brought. 
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On  special  appeal,  the  Judge's  decision 
on  this  point  of  law  is  objected  to,  and  his 
decision  on  the  merits  is  also  objected  to 
on  several  grounds. 

With  regard  to  the  applicability  of  Sec- 
tion 97  to  the  plaintiff's  case,  we  are  of 
opinion  that  the  Judge  is  altogether  in 
^fror. 

There  is  no  doubt  that  the  plaintiff  on  a 
former  occasion  preferred  a  plaint  in  which 
one  of  the  reliefs  claimed  was  of  the  same 
description  as  that  which  he  now  claims. 
In  the  same  plaint,  he  had  claimed  relief  on 
other  causes  of  action  against  other  per- 
sons; and  it  very  soon  became  evident, 
after  he  had  put  in  that  plaint,  that  it 
could  not  proceed  to  trial.  The  plaintiff 
then  asked  to  be  allowed  to  withdraw 
that  portion  of  the  claim  which  refer- 
red to  the  subject-matter  of  the  present 
suit.  No  order  was  passed  on  that  appli- 
cation, but  finrally  the  whole  plaint  was 
rejected  by  the  Judi?e.  Thus,  in  point  of 
fact  the  plaintiff  did  not  withdraw  any 
portion  of  his  claim,  but  his  plaint,  as  it 
stood  was  rejected.  This  reject  ion  was 
under  Section  ^2  of  Act  VIII.  of  1859 
and  Section  97  was  not  brought  into  ques- 
tion at  all. 

It  is  very  clear  that  if  the  plaint  was 
rejected  under  Section  32,  the  plaintiff  can 
bring  a  suit  on  the  same  subject-matter, 
provided  he  is  not  barred  by  lapse  of  time. 
When  the  plaintiff  brought  that  claim  he 
had  no  cause  of  action  against  the  present 
defendants.  His  ciuse  of  action  did  not 
arise  until  his  claim  to  sell  the  property  of 
Huro  Pershad  Patnaik  was  repudiated  by 
the  defendants.  The  present  cause  of  ac- 
tion has  arisen  under  the  following  circum- 
stances. 

The  plaintiff  was  security  for  Huro  Per- 
Shad  Patnaik  for  the  payment  of  the  rents 
due  by  him  for  an  ijarah  which  he  ob- 
tained from  Baboo  Motee  Lall  Seal.  Baboo 
Heera  Lall  Seal,  the  son  of  Motee  Lall 
Seal,  sued  Huro  Pershad  Patnaik,  and  also 
the  plaintiffs,  as  his  security,  for  rents. 
On  execution  of  the  decree  obtained  in  that 
case,  the  plaintiff  was  obliged  to  pay  off 
Huro  Pershad's  debt,  and  he  now  sues  to 
recover  the  amount  so  paid  from  the  estate 
of  Huro  Pershad  Patnaik,  who  has  since 
died.  He  has  obtained  a  decree  against 
Huro  Pershad  Patnaik,  and  in  execution  of 
t^>at  decree  against  the    property    now    in 


dispute,  he  is  met  by  Huro  Pershad*s  widow 
and  son,  alleging  that  the  property  which 
has  been  attached  did  not  belong  to  the 
ju  jgment-debtor,  but  to  them. 

The  properties  in  dispute  in  the  case  may  ' 
be  divided  into  two  classes,  r/c,  property 
claimed  by  the  widow  and  property  claimed 
by  the  son.  Of  the  former,  the  most  im- 
portant consists  of  certain  landed  property 
containing  the  family  dwelling-house  which, 
it  is  said,  was  made  over  by  hibba  by  Hiffo 
Pershad  to  his  wife  In  the  year  125 ^  It 
is  over  this  particular  property  that  there  has 
been  special  dispute  in  the  case. 

On  the  part  of  the  plaintiff,  it  was  alleged 
that  this  was  a  mere  nominal  transaction ; 
that  the  property  was  not  in  reality  trans* 
ferred ;  that,  on  the  face  of  the  document, 
the  hibba  was  executed  between  the  husband 
and  wife  during  the  lifetime  of  the  son ; 
that  it  purported  to  convey  the  deceased 
judgment-debtor's  entire  estate,  including 
even  articles  of  domestic  use^  such  as  pots 
and  pans,  beds  and  pillows ;  that  no  con' 
si  deration  is  proved  to  have  been  paid  for 
the  property  ;  and  finally,  that  registratioo  of 
the  instrument  was  not  effected  until  three 
years  after  the  date  when  it  is  said  to  have 
been  executed,  and  even  then  not  until  a 
plaint  was  about  to  be  filed  against  Huro 
Pershad  Patnaik  for  the  recovery  of  a  large 
sum  of  money. 

The  Judge,  in  considering  these  allega- 
tions, says:  "It  is  specially  important  in 
"  a  case  of  this  sort,  in  which  it  is  hardly 
"  contended  that  evidence  on  either  side  Is 
"  complete,  to  see  clearly  at  the  outset  on 
"  which  side  the  onus  of  proof  lies,  because 
"the  result  will  very  much  depend  upon 
"  that. 

"  Now,  upon  the  whole  state  of  facts 
"and  pleading:?,  it  seems  clear  that  it  was 
"  upon  the  respondent  (plaintiff)  to  prove 
'' primd  facie  the  deceased  judgment-debtor's 
"  title." 

Then  the  Judge  goes  on  to  say  that,  if 
the  facts  alleged  be  proved,  "  it  would  afford 
"  strong  evidence  against  the  bona  fides  of 
"the  deed — sufficient  to  shift  the  obligation 
"  of  proof." 

He  then  passes  on  to  consider  the  evi- 
dence on  the  several  points.  The  first  point 
which  he  considers  is  as  to  whether  the 
bibbanamah  passed  the  deceased  judgmeiK* 
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debtor  IHitnaik's  entire  estate  at  the  time 
ornot. 

He  then  goes  on  to  consider  the  evidence 
as  to  whether  the  debtor  was  at  that  lime 
indebted,  and  he  finds  that  the  plaintiff  was 
anable  to  produce  any  sufficient  evidence 
to  prove  either  fact. 

On  the  first  point,  we  find  that  the  plaint- 
iffs own  witnesses,  Kinoo,  Nund  Lall,  and 
others,  admit  that  at  the  time  it  was  execut- 
ed, the  bibba  passed  the  whole  of  the  estate. 
The  Judge,  therefore,  is  clearly  wrong  in 
law  in  his  finding  on  that  point.  Then  as 
to  the  evidence  regarding  the  circumstances 
under  which  the  document  was  registered, 
the  plaintifE  showed  that  at  that  very  time 
a  suit  was  brought  against  Huro  Pershad 
Patnaik  for  recovery  of  10,000  rupees. 
At  first  the  Judv;e  seemed  to  object  alto- 
gether to  the  admission  of  the  plaint  in  the 
suit  as  evidence,  and  he  goes  on  to  say  that 
"  the  utmost  that  it  can  prove  is  that  such 
'a  plaint  was  filed  on  the  date  given.  It 
•*is  not  shown  who  really  filed  it,  or  that 
''  any  debt  was  found  due  thereon ;  to  both 
"of  which  facts,  if  facts,  legal  evidence 
*'  roust  exist,  and  might  have  been  pro- 
**duced."       • 

We  think  that  that  plaint  was  sufficient 
frimd'facie  evidence  to  show  that  there  was 
a  very  large  claim  brought  against  Huro 
Pershad  Patnaik  at  the  lime  when  the  hibba 
was  published.  The  evidence  as  to  what 
resulted  on  this  point  has  been  put  before 
us  and  has  been  examined  by  us,  and  it 
appears  on  that  evidence  that  a  very  heavy 
debt  did  exist  against  Huro  Pershad  Patnaik, 
and  that  he  took  steps,  and  adopted  means 
to  compromise  that  claim.  There  is  no 
doubt  that  the  plaint  was  a  genuine  plaint. 
and  that  the  debt  did  exist,  and  it  is  cer- 
tainly very  strange  that  just  about  that 
lime  be  should  determine  upon  conveying 
his  family  house  to  his  wife  and  son  without 
any  reason. 

The  Jadge  then  goes  on  to  speak  of  the 
enjoyment  of  the  family-house  by  the 
deceased  judgment-debtor  subsequent  to  the 
exccmion  of  the  hibba,  and  he  says  that,  as 
it  was  the  family- house  and  all  the  members 
of  the  family  continued  to  live  in  it,  nothing 
definite  can  be  inferred  from  this.  He  then 
adds  that  he  ought  not  to  act  upon  any 
suspicion  of  fraud,  and  finally  he  thinks 
that  ahhongh  the  circumstances  connected 
with  the  execution  of  the  hibbanamah  are 
fttspicious,    that   document   has   not   been 


proved  to  be  fraudulent  or  false;  and  that, 
therefore,  he  ought  to  support  it. 

We  think  that  the  reasons  for  which  the 
Judge  has  rejected  the  presumption  of  fraud 
which  arises  upon  the  evidence  are  not  good 
in  law.  There  was  certainly  a  large  mass 
of  evidence  raising  the  strongest  presump- 
tion of  fraud,  and  throwing  such  strong 
suspicion  on  all  the  facts  and  circumstances 
connected  with  the  hibba,  that  the  Judge 
was  bound  to  go  into  the  evidence  on  the 
other  side  to  determine  whether  this  hibba 
was  a  genuine  document  or  not.  The  Judge, 
however,  does  not  go  into  the  evidence  on 
the  other  side,  but  throws  over  the  plaint- 
iff's case  simply  upon  the  ground  that  the 
evidence  which  he  produced  in  support  of 
it  was  not  sufficient. 

The  same  remarks  apply  to  the  case  of  the 
property  claimed  by  the  son.  The  Judge 
says  that  the  plaintift'  has  not  given  sufiicient 
evidence  to  satisfy  him  that  the  property 
claimed  does  not  belong  to  the  son,  whereas 
even  the  evidence  adduced  by  the  defendant 
strongly  corroborates  that  of  the  plaintiff 
as  to  its  being  impossible  that  a  great  por- 
tion of  the  property  could  be  that  of  the 
son,  it  having  been  obtained  when  the  son 
was  only  a  few  years  old. 

The  Judge  is,  therefore,  wrong  in  law  in 
disregarding  the  presumptions  arising  out 
of  the  facts  proved  in  the  case,  and  we  have 
no  doubt  that  his. error  in  this  matter  has 
materially  injured  the  case  of  the  plaintiff; 
and  v.e  are.  therefore,  of  opinion  that  the 
special  appeal  should  bs  allowed,  the  Judge's 
decision  reversed,  and  the  case  remanded 
for  re-trial. 

However,  as  the  whole  of  the  evidence 
on  which  the  parties  relied  is  on  the  record 
of  the  special  appeal  before  us,  we  have,  with 
the  consent  of  the  pleaders  on  both  sides, 
thought  it  desirable  to  order  that  the  case 
should  be  heard  as  a  regular  appeal  by  this 
Court,  and  we  now  proceed  to  deliver  final 
judgment  upon  it. 

We  have  asked  the  respondent's  pleaders 
to  show  us  the  evidence  upon  which  they 
rest  the  validitv  of  the  hibbanamah,  and  we 
have  had  the  whole  of  the  oral  evidence  on 
that  point  read  before  us. 

It  would  have  been  far  better,  as  I  have 
already  observed,  if  the  Judge  had  not  con- 
fined himself  to  the  plaintiff's  case.  As  very 
often  happens  ^in  cases  of  this  description, 
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had  he  gone  on  to  look  at  the  defendant's  i  How  they  gave  her  this  money,  or  why,  or 

evidence,  he  would  have  had  still  stronger  ,  when,  or  how  much,  there  is  no  evidence 

reasons  for  suspecting  the  bona-fides  of  the  ,  to  show. 

hibbanamah.     Certainly,  after  hearing  that  j      r^,       ^    ^  .. .  ^i  -^  j  u    •u     

*  xA^        „.«  «•-  ««f  e,/*L(k^A  f»,of  tki.  h-thK*,         Then  as  to  property  claimed  by  the  son, 
evidence,  we  are  not  satisned  that  the  nioDa-     ,       .    ,       ,  .«'    Vr  u  j     j    -^^  J  .l  *  .u 
^  u    !.„  ,-«ii..  ^*,^^..f*.4   «^  tK«f  ,M^ec»c   ,  ^"C  Judge  himself  had  admitted  that  the 
namah  was  really  executed,  or  that  posses-      ,._:f^.       ^       ^       ..»-.j  j 

^  ^  J  ,  -,^1..  u      T«  *««f    fkor/;«  «ri  I  claim  of  the  son  cannot  stand  as  regards 
sion  passed  under  it.     In  tact,  there  is  no  ...  ^         u-  u   *i.      t  j       i.  - 

evidence  of  anv  change  of  Dossession    There  ^^"^^   *"^*S0    vats,    which  the    Judge   has 

evidence  or  an>  cnange  or  poss^^^^^  to  be  the  property  of  the  father, 

IS  no  evidence  that  any  consideration  was  _   . .   ^  _  ,.         .  ^  ^^,  r   J         c  *u 

•.  -J  .u«     k  tu^,-  •»  «..  «iu«.^f;««  fVi^f  cr^m-  notwithstanding  the  objection    of  the    son 

paid,  ihoujfh  there  is  an  allegation  that  some  ,  ^  j      tr^,       °t>  ,     ..t -^  j  *^  •.  ^   xt 

L  .*      .*  ^  ^«,«^««.-  ......1  «,o^i.  ^«or   in  Sodoy  Kalee.    But  with  regard  to  items  Nos. 

money  and  ornaments  were  made  over   m  1        j         ^             i.               i    -  -l^* 

.        r      *u            «  • ,  ^^....^tr^^      tj.,f  tu**  iQ.  40»  and  41,  he  says    t  seems  clear  that 

return  for  the  property  conveyed,     but  the  v            *i_              .      «  .u           ^  j        ^^. 

witnesseci   who   sneak  to  this  when    asked  ^^^^  ^'^  ^^^  property  of  the  son,  and  canftOl 

I    Til  ZnL  r!fsl^^«iv  nv.hot  th!v  be  sold.    The  son's  own  witness  states  that 

did  not  see  it  paid  over.  ^^^   ^^^^  ^^^^  j^^^^   ^^^^  ^^^^^   ^^  ^^^^ 

There  seems  to  be,  in  fact,  no  reason  what-  .  in  the  family.  How  can  the  items  then 
ever  for  the  alleged  transfer.  If  there  were  have  been  originally  the  property  of  the 
any  doubts  as  to  the  true  nature  of  this  ;  son  ?  It  is  direct  evidence  that  they  were 
document,  they  would  be  removed  by  the  purchased  by  the  father  in  the  name  of  the 
facts  which  appear  in  connection  with  the  son,  but  the  property  in  them  was  that  of 
other  parts  of  this  case.  ihe  father. 

The  property  classified  in  Schedule  B  There  may  be  some  difficulty  as  to  items 
which  the  plaintiff  has  claimed  is  said  to  be  24  and  29,  but  looking  to  the  manner  in 
the  property  of  Unnopoorna,  the  widow  of  which  the  defendants  have  concealed  Haro 
the  deceased  Huro  Pershad  Patnaik.  The  Persbad  Patnaik's  property,  we  (kink  that 
evidence  regarding  this  is  that,  although  it  '  these  properties  must  be  taken  to  be  also 
was  purchased  in  the  name  of  Unnopoorna,  ,  his  property,  unless  some  good^evidence  can 
the  money  was  paid  by  her  husband.  be  brought  forward  to  prove  the  contrary. 

A  number  of  books  have  been  put  in  to  I  The  Judge  says  that  there  is  a  witness, 
prove  that  Unnopoorna  had  property  of  her  1  Nund  Kam  Patnaik,  who  speaks  to  uo 
own,  and  that  she  was  in  the  habit  of  lending  \  kubooleuts,  dated  in  1267  and  1271  ;  and 
money,  and  was  able  to  make  these  pur-  the  Judge  thinks  this  to  be  sufilcient. 
chases.  No  doubt,  there  are  a  number  of  '  There  is  no  other  evidence  on  this  point. 
books,  in  all  of  which  the  business  is  shown  We  have  considered  the  evidence  of  this 
to  be  carried  on  in  the  name  of  Unnopoorna,  witness,  and  we  do  not  think  that  it  is  snffi- 
but  it  is  not  proved  that  the  property  ,  cient,  or  that  any  reliance  can  be  placed 
belonged  only  to  her  and  not  to  her  hus-  upon  it.  The  son  ought  to  show  where  he 
band.  Although  the  books  of  Unnopoorna's  obtained  funds  to  purchase  the  property  in 
business  have  been  put  in,  no  books  have  question,  and  when  he  purchased  it.  The 
been  put  in  relating  to  Huro  Pershad's  busi-  ,  evidence  to  my  mind  is  not  sufficient  to 
ness.  It  is  admitted  that  he  was  a  person  uphold  these  alleged  transactions,  and  the 
holding  very  large  ijarahs,  and  therefore  in  purchase  by  the  son  Sodoy  Kalee. 
the  receipt  of  large  sums  of  money ;  and  it 

can  hardly  be  supposed  that,  if  the  wife  and  After  giving  great  consideration  to  this 
son  kept  regular  bcoks  of  /heir  business,  case,  I  think  that  it  is  very  similar  to 
Huro  Pershad  kept  none  of  his  transactions ;  that  reported  in  Volume  IX.,  Weekly  Re- 
yet  no  books  of  his  have  been  produced.  I  porter,  page  338.  I  think  that  it  is  one 
am  not  satisfied  that  there  was  any  separate  of  those  cases  where  sufficient  evidence 
property  belonging  to  the  widow  of  Huro  has  been  given  on  behalf  of  the  plaintiff 
Pershad.  The  evidence  does  not  in  any  to  raise  in  the  mind  of  every  reasonable 
way  show  where,  or  when,  or  how  she  person  the  presumption  that  there  has  been 
obtained  any  separate  funds  of  her  own.  fraud  and  collusion  in  the  case ;  and  when 
She  alleges  that  she  had  s/ridhun,  but  there  such  presumption  is  once  raised,  no  other 
is  no  evidence  to  support  this  allegation,  evidence  is  required  on  the  part  of  the  plaiiK* 
There  is  a  vague  story  told  by  a  witness  iff,  and  it  is  the  bounden  duty  of  the  Court 
that  she  received  some  money  from  her  to  go  on  to  the  evidence  on  the  other  s«de» 
brother-in-law's  wife  and  her  mother-in-law.    and  ascertain  whether  the  transactions  wbidi 
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are  ihe  subject  of  enquiry  are  fraudulent  or 
valid.  Our  opinion,  then,  is  that  the  pro- 
perty in  suit  is  not  the  property  of  his  widow 
and  son,  but  is  property  belonging  to  the 
deceased  Huro  Pershad  Patnaik,  and  that 
therefore  the  plainiiff's  suit  roust  be  decreed, 
and  the  decision  of  the  Subordinate  Judge 
must  be  affirmed  with  all  costs. 

Mitier,  J. — I  am  of  the  same  opinion. 
The  admitted  facts  of  this  case  are  sufficient 
to  raise  a  strong  presumption  of  fraud  against 
the  respondents,  and  this  presumption  has 
been  no  way  rebutted  by  any  satisfactory 
proof  on  their  side. 


The  7th  September  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges, 

Mahomedan  Law— Disappearance  of  proprie- 
tor—Afienation  by  heirs— Pleas— Subscribing 
witnesses— Evidence. 

Case  No.  519  o^  1870. 

,  Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Upper  ah,  dated 
ihe  28th  December  i86g,  reversing  a 
decision  of  ihe  Moonsiff  of  Nowabad,  dated 
ihe  2gth  March  i86g. 

Hosseinee  Khanum  (one  of  the  Defendants), 

Appdlanty 

versus 

Tijun  Lall  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Vusufsind  Lai  la 
Rughoobuns  Sahoy  for  Appellant. 

Baboo  Kheitur  Nath  Bose  for  Respondent. 


In  a  suit  to  recover  possession  of  a  share  of  landed 
twopcrty,  where  plaintiff  claimed  on  the  ground  of 
MTchase  irom  the  heirs  of  the  proprietor  who  had  been 
misinf  Iqr  roanv  years,  and  in  which  the  defendant  set 
up  a  rookurrurc^,  and  pleaded  that  as  90  years  had  not 
eiaesed  since  the  disappearance  of  the  proprietor,  the 
ffoperty  couW  not,  under  Mahomedan  Law,  be  inherited 
^  (Os  heirs,  and  the  alienation  by  them  was  therefore 
invalid  : 

Held  that  go  years  is  the  least  period  within  which, 
according  to  Mahomedan  Law,  the  estate  of  a  missing 
person  can  be  alienated  by  his  heirs. 

Held  that,  as  plaintiff  had  been  found  in  possession 
under  the  conveyance  from  the  heirs  who  did  not  dis- 
pnte  his  title,  the  defendant,  a  stranger,  who  had  tailed 
to  prove  cither  title  or  possession  under  the  mokurruree 
which  he  set  up,  wa»  not  in  a  position  to  advance  the 
fka  ia  qtieation. 


In  a  suit  for  possession,  the  fact  of  plaintiff  having 
been  a  subscribing  witness  to  a  pottah  which  is  set 
up  by  the  defendant  is  not  conclusive  against  the 
former. 

Kemp,  J. — The  plaintiff,  special  respond- 
ent, sued  several  defendants  to  recover  pos- 
session of  a  4-annas  share  which,  he  alleged, 
he  purchased  from  the  heirs  of  one  Choolun 
who  ,has  been  missing  for  many  years  ;  as 
also  of  a  12-annas  share  which  he  alleged 
he  held  under  a  ticca  lease.  The  cause  of 
action  was  said  to  be  the  dispossession  of 
the  plainiiff  under  an  Act  X.  award. 

I      The  first  Court  found  that  as   90  years 

I  had  not  elapsed  since  the  disappearance  of 
Choolun,  his  heirs  had  not  inherited  his  share, 

1  and  therefore  any  alienation  by  them  was  inva* 
lid.  This  was  as  regards  the  4-annas  share 
claimed  by  the  plaintiff  In  reference  to  the 
ticca  lease  of  12-annas,  the  Moonsiff  found 
that  the  plaintiff  failed  to  prove  his  posses- 

I  sion  ;  that  the  CoUectorate  dakhilas  put  in 
by  the  defendant,  the  local  inquiry  made  by 

I  the  Nazir,  and  the  evidence  of  witnesses, 
proved  the  defendant's  possession  ;  whereas 
the  CoUectorate  dakhilas  filed  by  the  plaint- 
iff were  suspicious,  inasmuch  as  it  appeared 
that  Kanhya  Lall,  a  cousin  of  the  plaintiff, 
who  was  a  ticcadar  under  defendant  No.  i, 
and  who  received  those  dakhilas  on  pay- 
ment of  the  Government  rent  during  the 
term  of  his  ticca,  made  them  over  collu- 
sively  to  thp  plaintiff.  The  Moonsiff  con- 
cludes his  decision  by  stating  that  the 
plaintiff  was  bound  to  prove  his  title  and 
possession,  and  ought  to  succeed  on  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's.  The  Moonsiff, 
therefore,  dismissed  the  plaintiff's  suit. 

On  the  facts,  also,  the  Moonsiff  appears 
to  have  gone  thoroughly  into  the  case,  but 
on  appeal  the  Subordinate  Judge  has  come 
to  an  entirely  opposite  conclusion. 

The  Subordinate  Judge  has  also  carefully 
considered  the  evidence.  He  finds  that 
the  plaintiff's  possession  has  been  satisfac* 
torily  and  fully  made  out  by  his  evidence,  oral 
and  documentary  ;  that  the  plaintiff's  wit- 
nesses are  reliable  and  trustworthy,  especi- 
ally as  ihey  are  cultivators  of  the  lands  in 
dispute,  and  therefore  better  capable  of 
speaking  to  the  fact  of  possession  than  any- 
body else.  The  Subordinate  Judge  also 
observes  that  the  ticca  pottah  set  up  by 
the  plaintiff  is  admitted  by  the  malik  ;  that 
although  the  plaintiff  was  cited  by  the 
defendant  as  a  witness,  he  was  not  examined 
as  to  the  bona  fides  of  the  ticca  lease  set  up 
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by  him  ;  and  that  the  defendant's  pottah 
was  not  registered,  whereas  the  plainiiflF's 
ticca  pottah  was  so. 

As  to  the  local  enquiry  made  by  the  Nazir, 
the  Subordinate  Judge  thought  that  the 
Moonsilf  ought  no;  to  have  deputed  his  Nazir 
or  any  other  Omiah  or  even  an  Amcen  to  make 
an  investigation  on  a  point  of  possession,  but 
that  the  deposition  of  witnesses  taken  in 
Court  were  sufficient  for  that  purpose. 

We  are  not  prepared  to  say  that  these 
remarks  by  the  Subordinate  Judge  aie 
unsuitable  to  the  circumstances  of  this 
particular  case. 

On  the  law-point,  which  refers  only  to  the 
4-annas  share  alleged  by  the  plaintiff  to 
have  been  acquired  by  purchase  from  the 
heirs  of  Choolun,  the  Subordinate  Judge 
holds  that,  under  the  Mahomedan  Law,  no 
such  period  as  ninety  years  adjuda^ed  by 
the  Momsiff  is  pre-^cribed  for  the  sale  and 
purchase  of  the  property  of  a  missing  person. 
He  does  not,  however,  quote  any  authority 
in  support  of  this  opinion,  but  of  the  several 
grounds  two  have  been  taken  in  special 
appeal.  The  nrst  is  that  the  Subordinate 
Judge  is  wrong  on  the  Mahomedan  Law 
point.  Moonshee  Mahomed  Vusuf,  the 
pleader  for  the  special  appellant,  has  called  our 
attention  to  Macnaghlen's  work  on  Maho- 
medan Law,  page  29 ;  Baillie's  Digest,  page 
703  ;  Elberling,  page  30  ;  Surajiah,  page  56, 
and  to  a  decision  in  Volume  V.,  Select 
Reports,  pages  108  and  109. 

It  appears  that,  according   to   the    three 

great  Mahomedan  law- 
•i  Aboo  Haneefah.     ygj-s,*    as   laid    down    in 

2.  Mahomed.  .1  ^  ^1      •»•         i_ 

3.  Aboo  Yusuf.         those  authorities,  there  is 

some  difference  of  opini- 
on as  to  whether  100,  105,  or  110  years  is  the 
proper  time  to  wait  before  the  property  of 
a  missing  person  can  be  said  to  be  inherited 
by  his  heirs,  and  therefore  alienable  by 
them  ;  and  looking  to  this  difference,  it  is 
laid  down  that  90  years  is  the  least  period 
which  must  elapse  before  the  estate  of  a 
missing  person  can  be  alienated  by  his 
heirs. 

If  this  plea  had  been  advanced  by  the 
heirs  of  Choolun  or  by  any  member  of  his 
family,  it  would  be  entitled  to  very  great 
weight ;  but  looking  to  the  fact  that  the 
objection  is  set  up  by  a  stranger  to  the 
family ;  that  the  plaintiff  has  been  found  in 
possession  under  the  deed  of  conveyance 
from  the  heirs  of   Choolun ;   and  that   his 


vendors  have  not  disputed  his  title,  we 
think  the  defendant,  who  set  up  a  mokarriuee 
for  only  12  annas,  and  failed  to  prove  his 
title  or  possession  under  the  mokurruree. 
according  to  the  finding  of  the  Subordinate 
Judge,  is  not  in  a  position  to  take  this 
objection. 

We,  therefore,  overrule  the  first  plea 
taken. 

The  second  ground  is  that  the  Subordinate 
Judge  has  not  taken  into  consideration  the 
fact  that  the  plaintiff  was  a  subscribing 
witness  to  the  mokurruree  in  favor  of  the 
defendant,  and  that  he  is,  therefore,  pre- 
clu'led  from  denying  the  existence  of  the  said 
mokurruree.  The  mere  fact  of  ^the  plaintiff 
being  a  subscribing  witness  to' the  poitah. 
although  it  is  a  matter  for  observation,  is 
not  conclusive  against  him.  His  cognizance 
of  the  defendant's  mokurruree  has  not  been 
established,  and  though  cited  by  the  defend- 
ant, he  was  not  examined  on  this  point 

The  Subordinate  Judge  has  found  upon 
the  whole  evidence,  oral  and  documentary, 
that  the  plaintiff's  ticca  pottah  which  is 
registered  and  admitted  by  the  grantors  is 
bond  fidcy  and  that  his  possession  has  been 
satisfactorily  proved  by  the  evfdence  of  the 
ryots  cultivating  the  lands  in  dispute. 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  7ih  September  1 870. 
Present : 

The  Honble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bar/,,  Judges. 

Mesne-profits— Compensation. 

Case  No.  594  of  1S70. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  East  Burdwan,  daJed  the 
^ih  October  i86g^  modifying  a  decision 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  t2th  July  i86g. 

Madhub  Chunder  Dutt  (Plaintiff),  Appellant^ 

7'ersus 

Haradhun     Paul    Sooirodhur    (Defendant), 

Respondent, 

Baboo  Bykuntnath  Paul  and  Moulcie  Syed 
Murhumut  Hossein  for  Appellant. 

Baboos  Oopendro  Chunder  Bose  and  Bhrnva^ 
nee  Churn  Dutt  for  Respondent. 

In  a  suit  for  possession  and  wassilat  where  the  plaint* 

iff  was  the   actual  cultivator  of  the  land,  and  obtained 

'  a  decree,   it  was  held  that  the  Full   Bench   Rvliiir 
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reported  in  9  W.  R.»  p.  446*  and  not  the  case  in  13 
W.  R.,  p.  37,  was  applicable,  and  that  plaintiff  was  en> 
titled  to  such'  fair  and  reasonable  rent  as  the  defendant 
rai^t  have  derived  from  the  land  had  he  let  it  during 
the  period  of  his  wrpnjrful  occupation. 

Loch,  y. — Tut  plaintiff  in  this  case  sues 
to  recover  possession  from  the  hands  of  the 
defendant,  whom  he  describes  in  his  plaint 
as  holding  the  lands  in  question  in  his  own 
cultivation,  and  he  sues  to  recover  the  vahie 
of  the  crops  grown  on  the  land  from  the 
year  1270  to  1275.  The  Courts  below  have 
found  that  he  is  entitled  to  possession,  and 
the  Judge  says  in  his  judgment :  **  The 
"plaintiff  will  obtain  possession  of  beegahs 
"4-12  cotlahs  out  of  beegahs  6-8  coltahs, 
"  and  w'assilat  on  beegahs  2-6  cottahs  at 
"the  rate  fixed  by  the  Lower  Court  from 
"  1270  to  1275." 

The  rate  found  by  the  first  Court  was  at 
Rupees  2-12  per  beegah,  and  the  Court  con- 
sidered it  to  be  a  reasonable  and  fair  rate 
of  rent  for  the  land. 

A  special  appeal  has  been  filed,  and  it  is 
urged  that  the  Lower  Courts  were  in  error 
in  supposing  that  the  Full  Bench  Ruling 
reported  in  9  Weekly  Reporter,  page  446, 
was  applicable  to  the  present  case ;  that  the 
circumstances  of  that  case  were  different 
from  those  of  the  present,  inasmuch  as 
the  plaintiff  in  that  case  was  a  zemindar, 
whereas  the  plaintiff  In  this  case  is  the 
cultivator  of  the  land;  that  where  the 
plaintiff  is  the  actual  cultivator  of  the  land, 
be  is  entitled,  as  held  by  a  Division  Bench 
of  this  Court  in  a  case  reported  at  page 
37>  13  Weekly  Reporter,  to  recover  the  full 
amount  of  what  he  would  be  enabled 
(0  obtain  had  he  been  in  possession  of  the 
land. 

Now,  looking  at  the  judgment  of  the 
Lower  Courts,  it  appears  to  us  it  cannot  be 
said  that  they  were  in  error  in  applying 
the  Full  Bench  decision  to  this  case.  In 
that  case,  there  is  nothing  to  show  us  that 
the  plaintiff,  had  she  not  been  prevented 
from  doing  so  by  the  defendant,  might  not 
herself  have  cuhivated  the  lands  referred  to 
in  that  suit ;  and  the  plaintiff  in  this  case  is 
in  a  similar  position.  Under  the  Full  Bench 
IRoltng,  which  we  think  to  be  applicable, 
Iplaintiff  would  be  entitled  to  a  fair  and 
{reasonable  rent  for  the  land,  such  as  the 
defendant  might  have  derived  from  it  had 
he  let  it  daring  the  period  of  his  wrongful 
occupation  instead  of  retaining  it  in  bis 
,  owa  possession,  and  the  Lower  Courts  have 
found  that  the  fair  and  reasonable  rent  is 
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the  rate  which  they  have  awarded.  We 
think,  therefore,  that  the  ground  taken  in 
special  appeal  is  not  a  valid  ground,  and 
that  the  appeal  should  be  dismissed  with 
costs. 


ii 


.  The  8th  September  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Barf,,  Judges, 

Court  of  Wards— Section  7,  Act  XL.  of  185S. 

Case  No.  278  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Purneahy  dated 
the  isth  July  iS^jo, 

Rowshun  Jehan  and  another  (Petitioners), 

Appellants^ 

versus 

The  Collector  of  Purneah  on  behalf  of  Go- 
vernment (Opposite  Party),  Respondent. 

Messrs,  G,  C,  Paul,  J,  T,  Woodroffe,  and 
G,  C,  Gregory  for  Appellants. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Juggodanund  Mookerjee  for  Respondent. 

The  Court  of  Wards  is  not  "  a  person  "  within  the 
meaning  of  Section  7,  Act  XL.  of  IVS58,  and  is  not  en- 
titled to  administer  to  an  estate  by  virtue  of  a  will  or 
deed  executed  by  a  private  person. 

Hobhouse,  J, — The  essential  facts  of  this 
case  are  these :  One  Ahmed  Reza  died 
leaving  six  sons,  who  were  and  are  minors, 
and  a  widow  Rowshun  Jehan,  who  is  one 
of  the  appellants  before  us.  She,  in  con- 
junction with  Meheroonissa,  the  maternal 
grandmother  of  two  of  the  sons  of  Ahmed 
Reza  by  his  first  wife,  applied  for  a  cer- 
tificate under  the  provisions  of  Act  XL. 
of  1858  to  administer  to  the  estate  of  the 
minor  sons.  The  Collector  of  Purneah 
intervened  in  the  case,  and  put  in  a  petition 
executed  by  Ahmed  Reza  on  the  ist  Novem- 
ber 1869,  and  filed  by  him  in  the  Court 
of  the  Deputy  Collector  of  Kishengunge 
in  the  District  of  Purneah.  On  the  occa- 
sion ot  putting  in  this  petition,  the  Col- 
lector of  Purneah  objected  to  the  grant  of 
the  certificate  to  administer  to  the  estate 
of  the  minors  to  the  persons  applying  for 
such  certificate,  but  the  Collector  did  not 
ask  that   himself  or  any  one  else  should 
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obtain  such  cenilicaie,  but  objected  simpJc 
lo  the  gram  of  it  to  ihe  applrcanis  be/ore 
Ihe  Court,  and  ifiat  upon  ihe  /ollowtiig 
grounds; — 

The  petition,  ihe  Collecior  contended, 
of  the  ist  November  m6g  was,  in  lealitv, 
a  will,  and  by  that  ivijl  Ahmed  Re/i 
appointed  the  Court  of  Wards  to. adminis- 
ter to  the  estate  of  ihe  minors,  and  it  was 
by  reason  of  this  appointment  that  the  Col- 
iector  objecied  to  any  cettiiicaie  being  given 
to  Ihe  appeilams  before  us. 

The  judgmeiU  of  ihe  Court  below  is 
somewhat  cor:fiised,  and  il  will  be  better, 
therefore,  lo  give  that  judgment  or  ralher 
the  material  part  of  it  in  the  words  of  the 
Judge  himself.  He  states  Ihe  fads  or  most 
of  the  facts  that  wc  have  now  stated,  and  he 
refers  to  ihe  petition  on  which  ihe  Collector  j 
relies  in  these  words  ;^ 

"  This  petilion.  although  not  having  ihe 
"  force  of  a  will,  and  apparently  dealing 
"  wiih  some  matters  over  which  the  Rajah 
"  would  not  have  disposing  power,  very 
"  decidedly  expresses  his  desire  that  the 
"  estate  should  be  taken  up  by  the  Court  of 
"  Wards,  and  dealt  with  in  a  manner  therein 
"  indicated." 

Then  the  Judge  goes  on  to  say  :  "  The 
"  pleaders  for  the  applicant  have  urged 
"  with  great  strength  that  the  interesis  of 
"the  estate  will  be  much  better  secured 
"  by  the  grant  of  the  certificate  now  prayed 
"  for  than  by  any  other  course.  It  is  urged 
"  that,  as  the  ladies  Rowshun  Jehan  and 
"  Meheroonissa  are  already  in  charge  of 
"  valuable  estates  belonging  to  the  family, 
"which  they  have  managed  in  the  most 
"  unesceptionable  manner,  the  introduction 
"  of  outside  element  is  uncalled  for,  and  will 
"  lead  to  schisms  and  complications  un- 
"  favorable  lo  the  proper  management  of 
"the  property.  It  appears  lo  me,  however, 
"that  the  law,  as  it  stands,  forces  me  to  re- 
"  ject  the  application. 

"In  justice  to  both  the  ladies  con- 
"cerned,  I  will  say  that  I  am  not  at  all 
"convinced  that  they  ate  not  fully  compe- 
"  tent  to  lake  charge  of  the  estate  in  point 
"  of  fimess  as  well  as  in  that  of  propinquity 
"of  relationship.  At  the  same  lime,  it  is 
"clearly  inferable  from  the  Rajah's  peii- 
"tion  {the  genuineness  of  which  is  fully 
"  admitted)  that  he  did  not  think  so, 
"  and  ine  third  Section  of  the  Act  lays 
"  *'ery    great    stress,  on    the    intention    of 


/"the  person  whom,  for  the  purposes  of  this 

;  "  case,    I    may    call    the  testator.     The  ap- 

)  "plicant  does  not  come  In  on  the  strength 

'  "of  a  will  or  deed,  but  her  opponent  does; 

and  looking  at  the  very  decided  language 

of  Section  7  of  the  Acl,  and  the  consinic- 

lion  put  upon  it  by  the  High  Court  (v'di 

the    remarks   at    the    lop   of    the    second 

column,   page   343    of    the    gih  Volume, 

Weekly  Reporter),  il  seems  to   me  that  1 

j  "  have  no  discretion  in  the  matter. 

,      "  Under  these  circumstances,  I  reject  ihe 

'"application,  and   under   ihe   power  vested 

"in  this  Court  by  Section  \2  of  the  Act.  I 

"  direct  the  Collector  lo  lake  charge  of  the 

"  estate.      This  order  of   the  Court  will  in 

"  no  way   inierfere  wilh  any  previous  certi- 

"  ficale  of  administration  granted  to  either 

"  parly  by  this  Court  with  reference  to  the 

"  other  estates  managed  by  them." 

In  the  first  part  of  this  judgment,  it  will 
he  remarked  the  Judge  seems  to  think  that 
the  petition  in  question  is  not  exactly  of 
the  nature  of  a  will,  for  he  says  thai  it  has 
not  "the  force  of  a  will."  But  then  again, 
in  another  part  of  his  decision,  he  seems  to 
intimate  that  the  petition  in  question  is  of 
the  nature  of  a  will,  because  he  says  that 
the  opponent  of  the  applicant,  that  is  the 
Collector,  does  come  in  "on  the  strength 
of  a  will  or  deed."  So  that,  in  the  first 
place,  we  do  not  know  whether  the  Judge 
considers  this  document  to  be  of  the  nature 
of  a  will  or  not.  There  is  a  further  con- 
fusion in  this  judgment  in  the  finding  at 
which  the  Judjje  arrives.  In  one  part  he 
quotes  the  decided  language  of  Section  7 
of  the  Act  as  obliging  him  to  grant  a  cer- 
tificate to  the  Collector;  and  in  another 
part  he  says  that  he  grants  the  ceitificai? 
under  another  Section  of  the  Act,  namel} 
Section  iz. 

So  that,  in  fact,  we  cannot  exacfiy  sa.i 
from  the  judgment  and  the  finding  of  the 
Court  below  what  e.taclly  that  finding  is- 
We  will,  however,  lake  it  to  be  that  the 
Judge  meant  to  say,  as  in  fact  he  does  say 
in  one  part  of  the  judgment,  that,  by  ibe 
provisions  of  Section  7  of  the  Aft,  he  was 
hound  to  grant  a  certificate  to  the  Court  of 
Wards,     Those  provisions  are  as  follow  :- 

'■  If  it  shall  appear  ihat  any  person  cIi:'  ;- 
"  ing  a  right  to  have  charge  of  the  pr.-.  .  :■■ 
"of  a  minor  is  entitled  lo  such  rigii.  ■''}■ 
"  virlue  of  a  will  or  deed,  and  is  willing  \'-- 
"undertake  the  trust,  the  Court  shall  gran. 
"a  certificate  of  administration  to  such  pe:- 
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It  would  seem,  then,  that  the  Judge  was 
of  opinion  that  the  Court  of  Ward§  was  a 
person  claiming  a  right  to  have  charge  of 
the  property  of  the  minors  in  this  case,  and 
was  entitled  to  such  right  by  virtue  of  a 
will  or  deed. 

Now,  in  the  first  place,  as  we  have  said 
before,  there  was  no  claim  on  the  part  of 
the  Court  of  Wards  on  the  basis  of  any  such 
right.  At  the  most  there  was  a  setting 
forth  that  some  such  right  was  created  by 
the  document  which  the  Court  of  Wards 
propounded,  and  there  was  an  opposition  to 
the  grant  of  a  certificate  to  the  applicant 
before  the  Court  on  the  ground  of  the  docii- 
ment  which  seemed  to  give  that  right.  But 
there  was  not,  strictly  speaking,  any  claim 
on  the  part  of  the  Court  of  Wards  to  a  certi- 
ficate by  virtue  of  any  right  given  by  the 
will  or  deed.  There  is,  therefore,  very  con- 
siderable force  in  the  arguments  of  the 
learned  Counsel  for  the  applicants,  who  are 

the  appellants  before  us,  when  jhey  say  that 
the  Court  of  Wards  were  not  claiming  a  cer- 
tificate within  the  meaning  of  the  provisions 
of  that  part  of  Section  7  of  the  Act  which 
we  have  quoted.  There  is,  in  fact,  nothing 
on  the  record  from  which  we  can  positively 
declare  that  the  Court  of  Wards  in  the  first 
place  claimed  the  right,  that  they  claimed 
it  as  entitled  to  it  by  virtue  of  the  document 
which  they  propounded,  and  that  they  were 
willing  to  undertake  the  trust. 

But  we  prefer  to  take  it  for  the  purposes 
of  the  decision  at  which  we  have  arrived 
that  the  Court  of  Wards  in  this  case  did 
claim  the  right,  that  they  thought  they 
were  entitled  to  it  by  virtue  of  the  do- 
cument which  they  propounded,  and  that 
they  were  willing  to  undertake  the  trust. 
We  also,  for  the  purpose  of  the  argument, 
prefer  to  take  it  that  the  document  before 
OS  was  of  the  nature  of  a  will.  But  we 
still  think  that  the  Collector  was  not  a 
person — that  is,  the  Collector  as  represent- 
ing the  Court  of  Wards — who,  within  the 
beaning  of  this  Section  of  the  law,  could 
be  said  to  be  entitled  to  such  right  under 
the  circumstances  of  the  case  before  us. 

Ahmed  Reza,  the  person  who  executed  the 
document  in  question,  did,  no  doubt,  sincerely 
desire,  and  did  express  his  desire,  that  the 
Court  of  Wards  should  administer  to  the 
telates  of  his  minor  children.  He  desired 
jBomething  more  than  this :  he  desired  that 
lie  Court  of  Wards  should  administer  to  the 
"^hole  of  his  estate.    But  the  question  still 


remains  whether  the  Court  of  Wards  can  be 
said  to  be  a  "  person,"  within  the  meaning 
of  the  law,  "  entitled"  to  the  right  which 
ihe  Court  of  Wards  now  claims  in  this  case. 
We  think  that  the  Court  of  Wards  is  not 
shown  to  be  any  such  person.  We  need 
hardly  point  out  that  the  Court  of  Wards 
is  not  a  person  at  all,  that  the  Court  of 
Wards  is*  not  even  a  corporate  body,  nor  in 
that  sense  a  person.  The  Court  of  Wards 
is  a  Court  which  has  certain  special  func- 
tions assigned  to  it  for  certain  particular 
purposes  with  reference  to  certain  estates, 
and  obliged  by  the  law,  and  not  entitled 
under  the  law,  to  exercise  those  functions,  ex- 
cept in  a  particular  way.  The  law — taking 
Section  2  of  Act  IV.  of  1870,  B.  C,  which 
is  after  all  very  little  more  than  a  sub- 
stantial repetition  of  Regulation  X.  of  1 793 
— ^taking  that  to  be  the  law  which  defines 
the  authority  of  the  Court  of  Wards — 
appears  to  restrict  that  authority  to  the 
cases  of  minors,  lunatics,  or  females  not 
deemed  by  the  Court  competent  to  the 
management  of  their  own  estates,  who  are 
*' proprietors  of  entire  estates;"  and  then 
the  way  in  which  the  Court  of  Wards  is  to 
exercise  that  ainhority  over  those  estates  is 
defined  in  another  part  of  the  law  to  be 
exercised  by  a  particular  procedure.  There- 
fore, it  seems  to  us  that  the  authority  of 
the  Court  of  Wards  is  very  strictly  and 
definitely  limited,  and  that  it  cannot  exer- 
cise any  authority  except  such  as  is  given 
by  law,  and  in  the  way  in  which  that 
authority  is  prescribed  to  be  exercised 
by  law. 

But  if  we  are  to  support  the  argument 
of  Baboo  Onookool  Chunder  Mookerjee 
on  the  part  of  the  Court  of  Wards,  then 
we  are  to  say  that  the  Court  of  Wards  has 
other  functions :  that,  in  fact,  whenever  any 
private  person  may  choose  to  appoint  the 
Court  of  Wards  to  be  the  executor  of  any 
estate,  whether  it  is  an  entire  estate  or  not, 
but  of  any  estate  of  that  person,  then  under 
the  provisions  of  Act  XL.  of  1858  the 
Court  of  Wards  becomes  an  executor  of 
that  estate,  and  may  act  as  such  executor. 
Before  we  could  adopt  and  act  upon  any 
such  doctrine,  we  should  require  very  strong 
authority  on  the  point.  But  no  such  author- 
ity'of  any  kind  has  been  shown  to  us. 
We  see  very  distinctly  what  the  Court  of 
Wards  is  under  the  law.  We  are  not  shown 
that  it  is  anything  except  what  it  is  there 
described  to  be.  VVe  are  certainly  not  shown 
that  the  Court  of  Wards  is  a  person  within 
the  meaning  of  Act  XL.  of  1858,  and  so 
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entitled  to  administer  to  the  estate  by  virtue 
of  a  will  or  deed  executed  by  a  private 
person. 

We  think,  therefore,  that  the  Court  be- 
low was  wrong  when  it  granted  a  certificate 
to  administer  to  this  estate  to  the  Court  of 
Wards ;  and  the  question  only  remains  whe- 
ther, when  we  set  aside  this  order,  we  shall, 
in  the  place  of  it,  direct  that  a  certificate  be 
granted  to  the  applicants  before  us.  The 
law  says  (Section  7) :  "  If  there  is  no  person 
"  so  entitled,  or  if  such  person  is  unwilling 
"  to  undertake  the  trust,  and  there  is  any  near 
''relative  of  the  minor  who  is  willing  and  fit 
"  to  be  entrusted  with  the  charge  of  his  pro- 
"perty,  the  Court  may  grant  a  certificate  to 
"  such  relative." 

Now,  there  has  not  been  in  this  case  any 
sort  of  hesitation  on  the  part  of  the  Collector, 
or  of  any  person,  in  saying  that  the  applicants 
before  us  are  not  fit  to  be  entrusted  with  the 
charge  of  the  property  of  the  minor.     From 
the  papers  from  the  Board  of  Revenue  read 
out  to  us,  it  appears  that  the  Court  of  Wards 
represented  by  the  Board  of  Revenue  had  no 
objection  to  the  persons  of  the  present  appli- 
cants.   The    Board    of    Revenue   expresses 
simply  a  doubt  as  to  whether  those  persons 
can  administer  to  the  estate  in  the  face  of 
the  document  which  was  in  their  possession. 
But  as  to  the  fitness  of  those  persons,  they 
express  no  objection ;  neither  was  there  any 
objection  made  by  the  Collector  in  the  Court 
below;  and  in  the  fact  which  the  learned 
Counsel,  Mr.  WoodrofiFe,  has  pointed  out  to 
us  that  one  of  these  persons,  during  the  life- 
time of  Ahmed  Reza,  actually  did  administer 
to  the  estate  of  two  of  the  minors  before  us, 
in  that  fact  there  is  evidence  that  even  in 
the  mind  of  Ahmed  Reza  himself  there  was 
no  objection  to  the  fitness  of  one  at  least  of 
these  ladies.     He  might  have  thought,  and 
apparently  he  did  think,  that  the  Court  of 
Wards  was  more  fit,  but  he  did  not  say  that 
these  persons  were  unfit.     And   again   the 
Judge  himself  distinctly  says  in  a  finding 
which  is  not  contravened  by  Baboo  Onookool 
Chunder  Mookerjee  on  the  part  of  the  Court 
of  Wards  that  he  does  not  say  that  the  ap- 
plicants before  him  ''  are  not  fully  competent 
to  take  charge  of  the  estate  in  point  of  fitfless 
as  well  as  in  that  of  propinquity  of  relation- 
ship.''    It  appears,  therefore,  that  the  ladies 
who  are  the  applicants  before  us  are  fit  and 
proper  persons  to  administer  to  the  estate, 
and  we  direct  that  a  certificate  be  granted 
to  them  for  such  administration^  and  we  re- 


verse the  order  of  the  Court  below,  and  can- 
cel the  certificate  granted  by  it. 

We  think,  too,  there  is  not  only  no  ob- 
jection, but  that,  on  the  contrary,  there  arc 
certain  manifest  advantages  in  dividing  the 
certificate  in  this  case,  namely,  that  Rowshun 
Jehan  should  take  out  a  certificate  to  ad- 
minister to  the  estate  of  her  four  sons,  and 
Meheroonissa  should  take  out  a  certificate 
to  administer  to  the  estate  of  her  two  grand- 
sons. 

We  think  the  applicants  are  entitled  to 
their  costs  in  this  Court  and  in  the  Court 
below,  and  we  assess  the  costs  here  at 
Rupees  100. 


The  9th  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appeals  under  Clause  15,  Letters  Patent — 
Appeals  to  Her  Majesty  io  Council 

In  the  Matter  of 

The  Court  of  Wards,  on  behalf  of  the  Rajah 
of  Durbhangah,  Appellant  to  England^ 

versus 

Rajah  Leelanund  Singh  Bahadoor, 
Respondent  to  England, 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellant. 

Mr,  J,  W,  B,  Money  for  Respondent. 

In  cases  heard  by  the  High  Court  in  its  appellate 
jurisdiction,  where  the  Judges  are  equally  divided  ia 
opinion,  a  party  desirous  of  appealing  is  Douod  to  ap- 
peal  under  Clause  15  of  the  letters  Patent  before   he  ; 
can  appeal  to  the  Privy    Council. 

Jackson,  J, — It  is  brought  to  the  notice 
of  the  Court  in  this  case  by  Mr.  Money,  who 
appears  for  Rajah  Leelanund  Singh  Bahadpor« 
and  it  is  admitted  by  the  Senior  Govern-  , 
ment  pleader,  that  the  learned  Judges  who  • 
heard  the  decree  against  which  the  appeal 
is  to  be  preferred  differed  in  opinion. 

It  has  been  held  by  a  majority  of  the  ^ 
Judges  that  Clause  1 5  of  the  present  Leuers  j 
Patent  of  the  High  Court  applies  10  casea  | 
heard  in  that  Court  in  its  appellate  jarisdic-  | 
tion,  so  as  to  give  an  appeal  from  a  decision, 
passed  by  the  High  Court  in  appeal,  where  the 
Judges  are  equally  divided  in  opinion  ;  and 
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consequently  it  woald  appear  that  the  pe- 
titioner will  be  first  bonnd  to  appeal  to  the 
High  Court,  because  the  39th  Section  of 
the  Jitters  Patent  restricts  the  appeal  to 
the  Privy  Council  to  those  cases  "  from 
"which  an  appeal  shall  not  lie  to  the  said 
"  High  Court  under  the  provisions  contained 
"  in  the  15th  Clause  of  these  presents." 

It  appears  that  the  judgments  in  this  case 
have  only  very  recently  been  signed,  and 
the  decree  has  not  yet  been  drawn  up.  It 
appears  to  me,  therefore,  that  I  can  make 
no  order  in  this  matter  until  the  decree  has 
been  prepared,  and  until  I  am  satisfied  by 
the  Government  pleader^  that  the  matter 
npon  which  the  Court  of  Wards  desires  to 
appeal  to  Her  Majesty  in  Council  is  not  one 
upon  which  they  have  an  appeal  to  the  High 
Court. 


The  9th  September  1870. 
Presenl : 

The  Hon  Ble  L.  S.  Jackson,  Judge, 

Order  nndf r  Act  XL.  of  x858~Va1aation— 

Appeal 

Mussamut  Pearee  Daye,  Peliliomr, 

versus 

Hurbans  Koer,  Opposite  Party, 

Mr,  R.  E,  Twidale  for  Petitioner. 

No  one  for  Opposite  Party. 

An  appeal  from  an  order  under  Act  XL.  of  185S,  ap- 
pointine  a  person  to  be  guardian  of  a  minor  and  man- 
ager oOiis  property,  bears  no  value,  and  cannot  be  car* 
ried  to  Her  Majesty  in  Council. 

yacksoTif  y, — It  appears  to  me  that  the 
petitioner  is  not  entitled  to  appeal  to  the 
Privy  Council.  The  petition  has  been 
framed  as  if  the  estate  of  the  minor,  which 
is  valued  at  90,000  or  one  lakh  of  rupees,  were 
in  question  ;  but  the  estate  is  no*t,  in  reality,  in 
question  at  all. 

Under  Act  XL.  of  1858,  the  care  of  the 
person  of  all  minors  and  the  charge  of  their 
properly  being  subject  to  the  jurisdiction  of 
the  Civil  Courts,  the  Zillah  Court  acted  in 
the  exercise  of  that  jurisdiction  in  appoint- 
ing a  certain  person,  being  the  opposite  party, 
to  be  the  guardian  of  the  minor^  and  to  manage 
his  property. 


Y!>y  the  28th  Section,  all  orders  passed  in 
the  Civil  Courts  in  such  matters  are  open 
to  appeal  under  the  rules  in  force  for  ap- 
pealing in  miscellaneous  cases  from  the 
orders  of  such  Courts;  and  in  pursuance  of 
that  privilege,  an  appeal  was  made  to  this 
Court.  That  appeal  was  not  made  in  re- 
spect of  the  estate  of  the  minor,  but  in  re- 
spect of  the  contending  claims  of  the  parlies 
to  be  guardian  and  manager  of  the  minor. 
It  is  not  said,  and  I  think  it  cannot  be 
said,  that  the  value  of  the  petitioner's  claim 
in  that  respect  was  valued  at  one  lakh  of  ru- 
pees, or  that  it  bore  value  at  all. 

I  think,  therefore,  that  the  case  does  not 
come  within  the  terms  of  the  Clause  relating 
to  appeals  to  Her  Majesty  in  Council,  and 
that  leave  must  be  refused. 


The  9th  September  1870. 

Presenl : 

.    The  Honble  E.  Jackson  and  Sir  Charles 
Hob  house,  Bart.,  yudges. 

Section  X19,  Act  VIII.  of  1859— Section  xi,  Act 
XXIII.  of  1861— Execution— Allegation  of 
fraud— Procedure. 

Case  No.  243  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  yudge  0/  Alidnapore, 
dated  the  i^lh  April  iSyo,  affirming 
an  order  of  the  Subordinate  Judge  of 
that  District^  dated  the  2nd  October  i86g, 

Hemmo  Moyee  Dayee  (Judgment-debtor), 

Appellant, 

versus 

Messrs.  R.  Watson  and  Co.  (Decree-holders), 

Respondents, 

Baboo  Bhozvanee  Churn  Dull  for 
Appellant. 

Mr,  R,  T.  Allan  and  Baboo  Mohinee  Mohun 
Roy  for  Respondents. 

VV  obtained  a  decree  against  D  and  others,  founded 
upon  a  solehnamah  said  to  have  been  put  in  by  them. 
Certain  property  belonging-  to  D  was  attached  in  execu- 
tion, and  a  notice  of  sale  proclaimed.  Thereupon  D 
came  into  Court,  alleging  that  she  had  never  had  notice 
of  the  original  suit,  and  that  the  solehnamah  put  in,  as 
far  as  she  was  concerned,  was  a  cheat  and  a  forgery, 
and  asked  for  an  inquiry,  and  to  be  relieved  from  the 
execution . 
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y.— I   THINK   that   this 


special 

_'be  ffismisscd.     Messrs.  Watson 

_i  "^"^'lained  a  decree  against  Radhika 

<^o-  ?,g,-,  Sreenaih   Ro)-,    and   Hemmo 

^       -ee,  founded  upon  a  solehnamah 

^^ve  been   put   in  by  them.     They 


c*=» 


that  decree,   and, 


•--  _^en'  against  certain  property  belong- 
.t-»  *%^h«  judgmen I- debtor  Hemmo  Moyee 
lO        ,3s  issued,  and  subsequently  a  notice 

''^jC^  \.as  proclaimed.  Thereupon  Hemmo 
payee    came    into   the    CouH,    and 

"^Qy='^     that  she    never  had   any  notice   of 

^\\e8®  rtg'""^'  ^"'''  ^^^^  ^^^  ^^^  ""'  f""  '" 
^Yie  "^lehnamah,  and  that  the  solehnamah. 
fttjy  A.  as  she  was  concerned,  was  a  cheat- 
so  '  ^  forgery;  and  she  asked  that  an  enquiry 
*  ■  W  be  made,  and  that  she  might  be  re'- 
^eved  frc""  "'^  execution  of  the  decree. 

Her  application  wis  specially  put  in  as 
under  Section  119,  Aa  VIH.  of  1859.  She 
Slated  that  the  decree  was,  in  fact,  an  tx-parte 
decree  as  against  her,  and  asked  that  the 
question  might  be  re-opened  and  iried 
whether  such  a  decree  bad  been  properly 
passed  against  her. 


Both  the  Lower  Courts  decided  against 
her  on  the  ground  (bat  she  was  beyond  the 
time  laid  down  in  Section  119.  The  special 
appeal  to  this  Court  is  that,  even  if  she  is 
beyond  the  time  laid  down  in  Section  119 
of  the  Aft,  the  question  might  be  tried 
under  the  provisions  of  Section  11,  Act 
XXIII.  ot  1861. 

I  think  there  can  be  no  doubt  that  no 
question  under  that  Section  can  be  gone 
into  which  goes  behind  the  decree.  Any 
question  relating  to  the  execution  of  the 
decree,  taking  the  decree  as  it  stands,  is 
open  10  enquiry  under  that  Section.  This 
ground  of  appeal  must,  therefore,  in  my 
opmion,  fail, 

It  seems  to  me  also  that  the  Courts  were 
quite  right  in  the  decision  which  they  have 
given  with  regard  10  Section  119  of  Aft 
VIII,  of  1859;  because,  in  the  first  place, 
no  e.x-parte  decree  was  passed  against  the 


j„d /ippeWani;  and,  secondly,  because  the  applica- 
•""jiion  was  not  made  within  proper  time,  even 
'if  it  can  be  supposed  that  the  decree  was 
,f(an  ex-parU  decree.  But  if  the  applicant 
wishes  for  an  enquiry  of  the  charges  of  fraud 
and  forgery  which  she  says  have  been  commit- 
ted against  her,  she  ought  to  apply  directly 
for  the  purpose,  and  I  think  that  the  Court 
should  enquire  into  ihose  charges. 

The  special  appeal  is  dismissed  with 
costs,  sixteen  rupees  being  allowed  for 
pleader's  fees. 

Hobhotiu,  y.—\  agree  that  the  special 
appeal  must  be  dismissed.  I  think  it  is 
quite  clear  that  the  judgment- debtor,  the 
special  appellant  before  us,  could  not  suc- 
ceed in  disturbing  ibis  decree  by  any  resort 
to  the  provisions  either  of  Section  119  of 
Aft  vm.  of  1859  or  of  Section  11  of  Act 
XXIII.  of  1861.  Her  endeavour  was  to 
get  rid  of  the  decree  altogether,  IE  the 
decree  had  been  an  ex-parle  decree,  she 
might  have  got  rid  of  it  by  having  resort 
to  the  provisions  of  Seciion  119.  But  it 
was  not  an  ex-parle  decree;  and  therefore 
she  could  not  resort  to  the  provisions  of 
that  Section  of  the  law.  Then  she  could 
not  resort  to  Section  11  of  Act  XXIII.  of 
1861,  because  by  ihal  Section  it  is  pre- 
supposed that  a  decree  exists,  and  the 
Section  does  not  contemplate  the  case  of 
those  persons  who  wish  to  get  rid  of  the 
decree  altogether,  but  the  case  of  those 
persons  who  admit  that  there  is  a  decree, 
and  because  there  is  a  decree,  and  because 
they  are  parlies  lo  (hat  decree,  they  on  some 
ground  or  other  object  to  the  execution  of 
that  decree. 

It  then  remains  whether,  on  the  other 
ground  of  special  appeal  taken,  the  6rst 
Court  was  not  bound  to  enquire  into  the 
allegation  of  fraud  made  before  it  by  the 
special  appellant  with  a  view  to  get  rid 
of  the  decree.  I  do  not  think  that  in  this 
particular  case  it  was  bound  to  do  so,  and 
I  give  no  opinionat  all  as  to  whether  gener- 
ally in  any  case  it  is  so  bound.  The  reasons 
why  1  do  not  think  that  it  is  so  bound  in  this 
case  are  these,  viz.,  that  the  allegation  of  fraud 
was  an  extremely  vague  and  general  one ;  that 
it  was  not  supported  by  any  verified  petition 
or  any  statement  on  oath  ;  and  that,  when  the 
Rrst  Court  refused  to  go  into  the  matter  of 
fraud,  there  was  no  appeal  to  the  Lower 
Appellate  Court,  which  was  the  other  Court 
of  fact,  upon  the  question  of  this  alleged 
fraud.  It  seems  to  me,  therefore,  upon  lhi» 
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point  that  the  allegation  was  one  which  the 
special  appellant  before  us  never  really 
intended  to  pursue ;  and  whether,  therefore, 
the  Court,  sitting  as  a  Court  in  execution 
of  decree,  was  or  was  not  bound  to  enquire 
Mito  this  allegation  (on  which  point  I  give 
no  opinion),  I  do  not  think  that  it  ought  to 
enquire  into  this  Allegation  of  fraud.  I  may 
mention  that  the  course  which  I  should  have 
thought  preferable  in  a  case  of  this  kind  is 
that  pointed  out  by  the  learned  Judges  in 
the  case  reported  in  i  Weekly  Reporter, 
page  29,  Miscellaneous  Rulings. 

I  agree  in  dismissing  this  appeal  with 
costs, ''sixteen  rupees  being  allowed  for 
pleaders'  fees. 


The  1 2th  September  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bar/.,  fudges. 

Pottah  —Boundaries— Jurisdictioa— Clause  6, 
Section  23,  Act  X.  of  1859. 

Case  No.  683  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Subordinate  Judge  of  Hooghly, 
daifd  the  lyth  January  i8yo,  modifying 
a  decision  of  the  Moonsifi  of  Sulkea,  dated 
the  30th  September  i86g. 

Sheeb  Chunder  Mahneeah  (Defendant), 

Appellant, 

versus 

Brojonath  Aditya  (Plaintiff),  Respondent, 

Baho:>  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Where  a  pottah  purports  to  convey  so  many  bceg^ahs 
of  land  **  more  or  less  "  within  certain  boundaries,  the 
test  of  what  is  really  conveyed  is  not  the  area  of  the 
land,  but  its  boundaries. 

In  a  suit  to  recover  possession  on  thejrround  of  illegal 
ej^ctmeot,  a  Collector  has  no  jurisdiction  to  inquire  into 
any  matter  having  reference  to  the  rights  of  the 
parties* 

Hobhouse,  J. — The  objections  taken  in 
special  appeal  are  these :  First  of  all,  that 
a   cerUtn  poti'ah   upon   which   the    plaintiff 


relied  is  not  admitted  by  the  defendant,  as 
the  Lower  Court  has  found.  We  have  had 
the  defendant's  statement  read  over  to  us, 
and  we  find  that  there  is  a  distinct  ad- 
mission of  the  pottah — an  admission  which 
goes  to  the  full  extent  of  saying  that  the 
defendant  did,  not  only  in  words,  but  in  fact, 
admit  the  pottah  by  actually  taking  the  rents 
which  were  laid  down  in  the  pottah. 

It  is  then  said  that  the  pottah  itself  has 
been  miscon'^trued,  and  that,  whilst  the 
pottah,  in  reality,  simply  conveyed  one-half 
of  the  julkur  which  was  in  dispute,  it  has 
been  held  10  convey  the  whole  of  it.  The 
answer  to  this  is  that  the  pottah  itself  pur- 
ports to  convey  one  beegah  of  land,  more 
or  less,  and  within  certain  boimdaries.  The 
test,  therefore,  of  what  was  really  conveyed 
was  not  the  area  of  the  land,  but  the  bound- 
aries of  that  land,  and  those  boundaries  have 
been  found  as  a  fact  by  the  Court  below  to 
be  definitely  those  of  the  fands  of  the  jul- 
kur which  the  plaintiff  claimed.  When, 
therefore,  the  Court  below  has-  given  a 
decree  to  the  plaintiff  in  accordance  with 
those  boundaries,  it  has  properly  construed 
the  pottah. 

It   is  then  urged  that  the  matter  was  a 
res  judicata  by  the  Collector  on  a  former 
occasion,  and  it  is  said  that  the  plaintiff's 
vendor  on  that  occasion  claimed  possession 
of  this  julkur  once  before  in  the  Collector's 
Court,  and  the  Collector  then  simply  gave 
him  possession,  not  of  the  whole,  but  of  only 
half  of  the  julkur,  and  so  it  is  said  that  the 
matter   has   been  once   for   all  decided,  in 
the    presence    of    the    person   from    whom 
the    plaintiff    derives    his   title,   in    a   com- 
petent Court,  and  which  Court  has  held  that 
the    plaintiff   is   entitled,   not   to   the  whole 
of   the  julkur,   but   only   to   the   half  of  it. 
The  answer  to  this   is   that   the    Collector, 
on  the  previous  occasion,  had  no  jurisdic- 
tion   at   all   to   go   into   the    rights    of    the 
parties.    His  jurisdiction  was  confined  by  the 
provisions  of  Clause  6,  Section  23,  Act  X. 
of   1859,  to  determine  whether  the  plaintiff 
before  him  had  been  illegally  ejected,  and  so 
was  entitled  to  recover  possession.     It  was 
a  simple  possessory  action,  and  the  Collector's 
jurisdiction  was  defined  to  enquiring  whether 
or  not  the  plaintiff  had  been  illegally  eject- 
ed ;  and  if  he  had  been,  then  it  would  have 
been  the  Collector's  duty  to  put  him  again 
into  possession,  and   the  Collector  had    no 
jurisdiction  when  the  case  was  before  him 
to  enquire  into  any  matter  having  reference 
to  the  rights  of  the  parties. 
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The  next  objection  is  that  the  Lower 
Court  has  not  sufficiently  considered  the  acts 
and  conduct  of  the  parties  with  reference  to 
the  property  now  claimed  by  the  plaintiff, 
^nd  it  is  said  that,  on  the  previous  occasions, 
the  plainliflF's  vendor  himself  sued  in  various 
Courts,  not  for  the  whole  julkur,  but  only  for 
Jialf  of  it.  The  answer,  however,  to  this  is 
♦hat  the  Court  did,  in  fact,  take  into  con- 
sideration the  acts  and  conduct  of  the  parties, 
and  that  at  a  time  which  showed  much  more 
conclusively  what  the  rights  of  the  parties 
now  are  than  could  any  previous  act  and 
conduct  in  other  Courts  of  Justice,  for  the 
question  before  the  Court  was,  what  was  the 
right  which  now  belonged  to  the  plaintiff, 
and  not  what  belonged  to  him  formerly ;  and 
upon  this  question  the  Court  below  has  taken 
the  best  evidence  possible,  the  evidence  of 
the  defendant  himself,  and  upon  that  evi- 
dence has  found  as  a  fact  what  the  rights  of 
the  plaintiff  in  this  case  arc. 

It  is  then  contended  that  the  defendant  is 
not  liable  for  damages,  because  it  was  by  an 
act  of  God,  and  not  by  any  act  of  the  defend- 
ant, that  the  damages  were  brought  about. 
It  seems,  however,  that  the  facts  are  that 
the  defendant  attached  one-half  of  the  jul- 
kur in  question,  and  that  consequently  the 
plaintiff  was  not  able  to  take  the  fish,  which 
belonged  to  him,  out  of  the  julkur,  and  the 
floods  came  and  carried  away  the  fish.  Of 
course,  the  act  of  carrying  the  fish  away  was 
not  the  direct  act  of  the  defendant ;  but  it 
need  hardly  be  pointed  out  that,  if  the  de- 
fendant had  not  attached  the  julkur  in  ques- 
tion, the  fish  would  not  have  been  carried 
away.  There  is,  however,  this  amount  of 
force  in  this  objection,  that  the  defendant 
did  not  attach  the  whole  of  the  julkur,  but 
attached  only  half  of  it;  it  is  just,  therefore, 
that  he  ought  not  to  be  made  liable  to  pay 
the  whole  damages,  but  only  half  of  them. 
The  damages  found  are  Rupees  39,  and  we 


therefore   reduce  them  to  half  of  that  sum, 
that  is,  Rupees  19-8.     On  the  whole,  W- 
ever,  we  think  that  the  defendant  has  failed 
in  this  special  appeal,  and  we,  therefore,  d\s» 
miss  it  with  costs. 


The  1 2th  September  1870. 

Present : 

The  Hon'ble  G.Loch  and  Charles  Hobhouse, 

BarLf  Judges, 

Section  jjS,  Act  VIII.  of  x859~Production  of 
Reg^istrar*s  books. 

Case  No.  647  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Midnapore^ 
dated  the  jth  January  iSjo^  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  8th  April  i86g. 

Mon  Mohinee  Dabee  (one  of  the  Defendants), 

Appellant, 

versus 

Sreedahma  Churn  Rannah  (Plaintiff)  and 
another  (Defendant),  Respondents. 

Mr,  R.  T,  Allan  and  Baboos  Ashootosh  Dhur 
and  Kalee  Mohun  Doss  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Hem 
Chunder  Banerjee  for  Respondents. 

In  a  suit  on  a  registered  bond,  in  which  defendant 
asked  the  Court  to  send  for  the  registration-books,  with 
a  view  to  prove  the  non-existence  of  the  bond  at  the 
time  it  purported  to  be  certificated:  Held  that,  as  defend- 
ant had  failed  to  summon  the  Deputy  Registrar,  it  was 
not  necessary  for  the  Judge  to  use  the  discretion  £^iven 
in  Section  13S,  Act  Vlll.  of  1S59. 


Loch  J  J, — In  special  appeal,  the  plead 
for  the  special  appellant  proposed  for  the 
Court's  consideration,  first,  whether  the 
plaintiff  was  entitled  to  attach  and  sell  the 
interests  mentioned  in  this  case.  As,  how- 
ever, this  point  was  not  taken  in  the  pel 
tion  of  special  appeal,  the  Court  declinf 
to  hear  it. 

The  next  point  taken  was,  that  the  Lowe 
Court  had  not  exercised  a  proper  discretioi 
in  refusing  to  send  for  certain  records  fror 
the  ofhce  of  the  Deputy  Registrar,  as  ask< 
for   by   the   defendant.     The  object  of  tl 
defendant  in  making  this  application  appea. 
to  be  this.     The    bond    upon    which    il 
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plaintiff  han  brought  his  suit  bears  date  the 
i6ih  Bhadro  1273,  and  it  was  registered 
on  the  39th  Falgoon  1274  ;  but  there  is  a 
certificate  signed  by  the  Deputy  Registrar, 
of  the  8(h  A>sin  1275.  which  shows  thai 
the  aa.ument  wa^s  pro<tuced  before  him  on 
that  date.  The  defendant  contended  th<)t 
the  bond  produced  by  the  plaintiff  was  noi 
in  exi>tence  at  the  time  it  purports  to  be 
certificated,  and  consequently  he  asked  the 
Court  to  send  f*>r  the  Registrar's  books  in 
order  to  compare  them  with  the  document 
then  before  the  Court. 

Now,  it  is  quite  clear  that  it  was  unneces- 
sary in  such  a  case  for  the  Judge  to  use  the 
discretion  which  he  is  permitted  to  use  by 
Section  138,  Act  VIII.  of  1859.  Ttie 
defendant  might  have  sumnooned  the  Deputy 
Registrar,  and  examined  him  with  regaid 
to  the  entry  upon  the  back  of  the  document; 
or  he  might  have  summoned  him  to  produce 
the  book,  and  asked  the  Court  to  compare  it 
with  the  document :  he  having  failed  to  do  k>, 
we  do  not  think  that  the  Court  was  bound  at 
all  to  use  the  discretion  given  in  the  Section 
referred  to  above.  And,  further,  we  say  that 
it  is  not  a  discretion  which  is  intende<i  to  be 
used,  simply,  because  a  party,  whether  the 
plaintiff  or  the  defendant,  fails  to  prove  his 
case. 

With  regard  to  the  third  ground,  namely, 
that  the  Subordinate  Judge  ought,  at  all 
o'ents,  to  have  directed  the  sale  of  the  mort- 
gaged premises  to  be  made  subject  to  the 
defendant's  ijarah  lease,  we  think  it  is  quiie 
unnecessary  to  express  any  opinion  on  the 
point,  for  it  did  not  really  arise  in  thi^ 
case. 

The  special  appeal  is  dismissed  with 
costs. 


The  22nd  June  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jntlue,  and  the  Hon'ble  J.  B.  Phear, 
Judge, 

Pawaee— Interpleader  sait —Snail  Cause  Conrt 

^Act  IX  of  1850- 

Reference  to  the  High  Court  by  the  first 
Judge  of  the  Court  of  ^maii  Causes 
ci  Catcutta 

Bhonjee  Govindjee  and  others  [Plaintiffs) 

versus 

Monohtir  D^ss  and  Sewnarain  {Defendants). 
VoV  XIV. 


Hyde  for  the  PlalntiflFs. 
No  one  for  the  Defendants. 

In  execution  of  a  decree  of  the  Small  Cause  Court 
ohtainrd  by  A  agfainst  B,  (roods  of  R  in  |>I.-d}re  wih 
C  were  srixed  by  and  kept  in  the  possession  of  a 
Bailiff  of  the  Court.  C  instituted  an  interplt'ader 
«iuit  ai^ainst  B  to  recover  possession  of  the  g-ood<». 
HrLD  that  the  s*  izure  by  the  Bail  ff  while  the  tfoods 
were  in  the  possrssioo  of  C  entitled  C 10  maintain  the 
suit)  and  a  decree  was  accordingly  given  him  with  costs. 

Case.^^\}i  this  suit,  which  was  an  inter- 
pleader suit  under  Section  88  of  Act  IX.  of 
1850.  the  plaintiffs  claimed  as  pledgees  to 
recover  three  bales,  N«>s.  869,  875,  and  667, 
marked  J.  A.  M.,  of  longclotb,  seized 
under  a  writ  of  execution  of  this  Court, 
taied  I  ith  May  1S7O1  or  the  value  thereof, 
Rupees  1,000. 

In  niy  judgment  I  declared  that  the  plaint- 
iffs  bad  a  bond-fide  pledge  on  the  property 
attached  by  detendants.  and  ordered  that 
their  claim  should  be  dismissed,  but  that  tne 
right,  title,  and  interest  of  the  judgment- 
debtor  bhould  alone  be  sold. 

I  delivered  judgment,  subject  to  the  opi- 
nion of  the  High .  Court  (which  I  have  now 
the  honor,  in  accordance  with  the  request 
of  the  plaintiff's  Counsel,  Mr.  Hyde,  to  ask) 
on  the  following  point,  vi%, : — 

''  It  having  been  found  that  the  money 
was  advanced,  and  that  the  pawn  was  a 
bond-fide  one,  and  that  the  goods  were  in 
the  possession  of  the  pawnee  at  the  time 
of  the  seizure,  and  that  the  time  of  the 
pawn  had  not  then  expired,  whether  the 
learned  Judge  was  not  wrong  in  point  of 
law  in  not  ordering  the  property  to  be  re- 
leased to  the  plaintiffs,  pawnees,  and  whe* 
ther  he  ought  not  to  have  ordered  defend- 
ants (the  execution-creditors)  to  pay  plaint- 
iffs their  costs." 

In  Scott  vereus  Scholey  (8  East,  p  467), 

the  question  as  stated  by  Lord  Ellenborough 

amounted  in  a  few  words  to  this,  ri0.,  whe- 

•ber  an  equitable  interest  in  a  teim  of  years 

could  be  sold  under  a  fieri  facia.  ;  and  Lmd 

Ellenborougn  held  that  it  was  not,  because 

itie  language  of  the  writs  and  \A  the  return 

vidently  imports  that  the  giiods  which  are 

he  subject  of  them  are  properly  of  a  tangible 

naiure,   capable  of  manual  seizure,  and  of 

leing  detained  in  the  Sheriff's  hands  and 

ustoiiy,  and  capable  also  of  sale  and  trans- 

ler  by  the  Sheriff. 
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In  Legg  versus  Evans  (6  M.  and  W.  36) 
the  goods  attached  and  removed  by  the 
Sheriff  were  not  the  general  property  of 
the  judgment-debtor,  but  of  a  third  party 
wholly  unconnected  with  the  suit;  and  all 
that  the  judgment- debtor  had  in  them  was 
such  special  property  as  arises  out  of  a 
lien,  and  what  the  Sheriff  proposed  to  sell 
was,  not  the  goods,  but  the  lien  upon  them. 
Baron  Parke  here  held  that  the  lien  could 
not  be  seized,  partly  because  it  was  not 
tangible,  and  partly  because  the  moment  the 
goods  were  removed  out  of  the  judgment- 
debtor's  possession  his  lien  over  them 
ceased  to  exist,  and  therefore  could  not  be 
sold,  and  there  remained  nothing  else  that 
could  be  sold.  Neither  of  these  cases, 
however,  is  in  point,  as  in  both  of  them 
the  equitable  interest,  or  the  lien  which  it 
was  intended  to  sell,  was  the  property  of 
the  judgment-debtor.  Here  the  lien  is  the 
lien  of  a  third  party,  and  it  is  not  proposed 
to  sell  it,  but  the  goods  of  the  judgment- 
debtor,  subject  to  the  third  party's  lien. 

In  Proctor  versus  Nicolson  (7  C.  &  P.  67), 
Lord  Abinger  held  that  the  Sheriff  under  a 
writ  oifi./a,  against  the  guest  can  only  take 
the  guest  s  goods  subject  to  the  lien  of  the 
landlord  for  his  bill;  which  seems  at  least 
to  recognize  that  in  that  mode  he  can  take 
them.     In  the  argument    in    Legg    versus 
Evans,  it  is  stated  that  in  Tidd's  Practice, 
p.  1003  of  one  edition,  and  p.  1009  of  an- 
other, the  law  is  differently  laid  down.     The 
only  case  I  can  find  directly  in  point  is  that 
of  Rogers  versus  Kennay  (9  Q.  B.  595) ;  and 
that  is   certainly   in    favor   of   Mr.    Hyde's 
contention.     But  it  appears  to  me  that  that 
case  went  astray  on  a  point  of  pleading,  and 
the  judgment  appears  to  have  been  based  on 
Legg  versus  Evans,  which  is  stated  by  Lord 
Denman   to  have  been   directly    in    point. 
This  it  clearly  was  not,  the  intention  in  that 
case  having  been  to  sell  the  special  property 
of  the  judgment  debtor  in  the  general  pro- 
perty of  an  unconcerned  person ;  while   in 
Rogers  versus  Kennay,  as  in  the  present  case, 
the  object   is  to  sell  goods  which  are  the 
general  property  of    the    judgment-debtor, 
but  to  sell  them  subject  to  the  special  pro- 
perly of  a  third  person  in  them,  with  which 
special  property  it  is  not  desired  at  all  to 
interfere.     But  whatever  may  be  thought  of 
the  doctrine  of  the  interpleader  claimant's 
special    property    in    cases    of    trover  and 
detinue  as  applied  in  Rogers  versus  Kennay, 
it  appears  to  me  that  there  is  a  peculiarity 
in  the  case  before  me  which  renders  the 


bearing  of  those  forms  of  action  entirely 
inapplicable.  The  Bailiff  of  this  Court 
has  seized  the  goods,  but  has  not  removed 
them,  and  will  not  do  so.  The  goods  are 
now,  and  have  all  along  been,  and  will  be 
up  to  and  after  the  sale,  in  the  possession 
and  custody  of  the  interpleader  claimant, 
the  pawnee,  though  no  doubt  they  are  also 
in  the  custody  of  the  law.  Under  these 
circumstances,  it  appears  to  me  that  neither 
trover  nor  detinue  would  lie,  it  being  im- 
possible to  allege  conversion.  Until  the 
expiry  of  the  period  for  which  the  goods 
were  pawned,  the  interpleader  claimant  has 
not  that  right  over  the  attached  goods,  and 
that  right  has  not  been  and  will  not  be 
disturbed. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Couch,  C.  7.— The  Judge  of  the  Small 
Cause  Court  does  not  appear  to  doubt  that 
plaintiffs  have  a  special  property  in  these 
goods  which  entitles  them  to  possession,  but 
he  says  that  the  goods  not  having  been  re- 
moved from  their  possession,  and  not  going 
to  be  removed,  thev  are  still  in  possession 
of  the  property,  although  at  the  same  time 
the  goods  are  in  the  possession  of  Bailiffs 
of  the  Court,  and  in  the  custody  of  the 
law.  But  these  two  possessions  cannot  be 
reconciled.  The  possession  of  the  Bailiffs 
in  execution  of  the  decree  of  the  Small 
Cause  Court  is  of  such  a  character  that  it 
cannot  exist  at  the  same  time  as  the  posses- 
sion of  the  plaintiffs  who  are  pledgees.  By 
Section  69  of  Act  IX.  of  1850,  "  the  Bailiff 
executing  any  process  of  execution  against 
the  goods  of  any  person  may,  by  virtue 
thereof,  seize  and  take  any  of  the  goods  of 
such  person  (excepting  the  necessary  wear- 
ing apparel  and  bedding  of  such  person  or 
his  family,  and  the  tools  and  implements 
of  his  trade); "  and  by  Section  73,  the  goods 
are  to  be  deposited  by  the  Bailiff  in  some 
fit  place,  or  they  may  remain  in  the  custody 
of  a  fit  person  approved  by  the  Judges  to 
be  put  in  possession  by  the  Bailiff.  All  this 
is  inconsistent  with  the  goods  being  still  in 
the  possession  of  the  plaintffs,  and  in  our 
opinion  the  Judge  of  the  Small  Cause  Court 
is  clearly  wrong  in  saying  that  the  posses- 
sion of  the  plaintiffs  has  not  been  interfered 
with.  Then  he  appears  to  have  considered 
that  there  was  no  conversion,  and  the  plaint- 
iffs had  no  cause  of  action  until  the  expiry 
of  the  period  for  which  the  goods  were 
pawned.    The  seizure  of  the  goods  while 
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they  were  in  the  possession  of  the  plaintiffs 
was  sufficient  to  entitle  the  plaintiffs  to 
maintain  this  suit.  It  is  true  the  Bailiff  did 
not  seize  the  goods  for  his  own  use ;  still  it 
was  dealing  with  the  goods  in  a  way  which 
was  inconsistent  with  the  right  of  the  plaint- 
iffs. The  case  of  Rogers  versus  Kennay  is 
quite  in  point,  and  did  not  proceed  on  the 
ground  of  the  form  of  action,  but  was  really 
on  the  principle  of  the  law.  The  seizure 
by  -the  Bailiff  in  this  case  was  a  seizure  out  of 
the  possession  of  the  plaintiffs. 

The  question  which  is  put  to  us  is: 
"  Whether  the  learned  Judge  was  not  wrong 
in  point  of  law  in  not  ordering  the  property 
to  be  released  to  the  plaintiffs'  pawnees,  and 
whether  he  ought  not  to  have  ordered  defend- 
ants (the  execution-creditors)  to  pay  plaint- 
iffs their  costs/'  We  think  we  must  answer 
the  question  by  saying  that  the  learned 
Judge  was  wrong  in  point  of  law  in  not 
ordering,  the  goods  to  be  delivered  to  the 
plaintiffs;  and,  if  he  should  have  ordered 
that,  we  think  that  he  should  also  have 
orden^d  the  execution-creditors  to  pay  the 
plaintiffs'  costs.  We,  therefore,  answer  the 
whole  question  in  the  affirmative,  and  order 
that  the  judgment  be  entered  for  the  plaint- 
iffs as  prayecf  for  in  the  plaint,  with  costs 
of  suit.  The  plaintiffs  will  also  have  the 
costs  of  reserving  the  question,  and  stating 
the  same  for  the  opinion  of  this  Court,  and 
otherwise  arising  thereout  or  connected 
therewith,  to  be  taxed  by  the  Taxing  Officer 
of  this  Court. 


The  6th  July  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  KL,  Chief 
yustice^  and  the  Hon'ble  J.  B.  Phear, 
Judge. 

Statute  of  Frauds. 

Reference  to  the  High  Court  5y  the  First 
Judge  of  the  Court  of  Small  Causes  at 
Calcutta, 

Neckram  Jamadar  {Plaintiff) 

versus 

Issuree  Pershad  Puchoory  {Defendant). 

Phillips  for  the  Plaintiff. 

Moody  for  the  pef.endant. 


The  4th  Section  of  the  Statute  of  Frauds  does  not 
apply  to  suits  in  which  the  defendant  is  a  Hindoo. 

Case, — The  plaintiff  sued  the  defend- 
ant for  Rs.  266-5-6  on  the  following  cause 
of  action. 

For  that  you  became  surety  to  the  plaint- 
iff for  one  Ruteeram  Opadhea,  and  induced 
the  plaintiff  to  receive  him  in  employ  on  the 
guarantee  of  such  suretyship,  and  that  the 
said  Kuteeram  Opadhea  has  not  accounted 
for  certam  moneys  which  he  had  collected 
in  the  ordinary  course  of  his  duties,  where- 
by the  plaintiff  has  sustained  damages  to 
the  amount  stated. 

The  pleas  were  these  : — 
Non-Assumpsit. 
Never  Indebted. 

The  evidence  of  the  'plaintiff  himself  was 
that  he,  the  plaintiff,  was  Jamadar  of  Dur- 
wans  at  the  Bonded  Warehouse,  and  was 
security  for  all  the  Durwans,  and  appointed 
them  ail ;  that  Ruteeram  was  one  of  those 
Durwans,  and  had  embezzled  the  sum  of 
Rs.  315-10-6;  that  plainiiff  had  been  induced 
nearly  4  years  ago  to  appoint  Ruteeram  at 
the  request  of  the  defendant,  whose  nephew 
Ruteeram  was,  and  on  an  undertaking  by 
the  defendant,  which  was  in  the  following 
terms,  viz, :  "  If  you  suffer  any  loss  by  his 
negligence,  or  if  any  money  be  missing, 
I  will  pay ;"  but  that  this  undertaking  or 
agreement  was  not  in  writing,  nor  had  any 
written  memorandum  or  note  of  it  been 
signed  by  the  defendant  or  any  agent  of 
his,  or  been  taken  by  any  one. 

I  took  no  further  evidence,  as  Mr.  Moody, 
Counsel  for  the  defendant,  contended  that 
the  case  must  be  dismissed  jinder  the  4th 
Section  of  the  Statute  of  Frauds,  and  I  was 
inclined  to  agree  with  him  on  the  principle 
laid  down  in  Leroux  vs.  Brown  (12  C.  B.  801). 
I  considered  that  under  Section  27,  Stat.  21 
Geo.  IIL,  C.  70,  the  Hindoo  Law  in  mat- 
ters of  contract  and  dealing  was  the  lex  loci 
of  Calcutta,  and  as  such  regulated  the  sub- 
stantive law  applicable  to  this  case,  but  that 
the  4th  Section  of  the  Statute  of  Frauds 
differing  in  this  respect  from  the  17th 
Section,  which  relates  to  the  validity 
of  the  contract,  and  not  to  the  mode  in 
which  it  shall  be  proved,  and  which  has  been 
held  in  the  case  of  Borradaile  versus  Chain- 
sook  (i  Hyde,  page  51),  not  to  apply  to  suits 
against  Hindoo  defendants,  was  the  lexfori^ 
and  as  such  regulated  the  mode  in  which  -. 
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^5  ihc   pre^nt    should  be  pro-    Charter  of  Georsje  the  First,  by  which,  in  the 


1^:^**}  ^lv  ^^iit.  judiTments  of  Sir  Lawrence 
..r^*^*-*  ■^c»*''%rthur  Buller,  and  Sir  James 
3ir  |,e  case  of  Beerchund  Po  idar 
j><^  -"-l^  »^  ^gnauih  Tagore  and  others  (i 
O^^Xr-r  ^^A  Bell,  page  131),  had.  in  1 849,  con- 
f/''  ,|^^r  ^'^  giiled  the  effect  of  the  i7in  Sec- 
'f^-^S-w-^1^  ^j%i  Geo.  111.,  C.  70.  and  should 

c}'^    t>£        no  besit  tion  in  dismissing  ihe  suit. 

^^^^e  ^^^^  ressed,    however,    with    the    recent 


^y^*"  ifi^^     ^  of  the  High  Court  in  the  case  of 

\a'^^*V^rnha  l^<^^^^^  versus  J.  M.  Grob  and 
\u0^'-    ^  ^^norted  in  this  dav's  /Jai/y  txami- 


y^xa^ 


ottie';^'  ^h'icb.  if  correcily  reported,  a  decided 
t'^'^'^^j.^  opinion  appears  to  be  expressed, 
i^'herefore  dismissed  the  case,  but  in  doing 
^   ffAve    judgment    contingent    upon    the 


so     g^ve    J 
opinion     of    the 


gent 
Court 


ipon 
High     Court     upon     the 

quesiion  :-^ 

Wnether  the  4th  Section  of  the  Statute 
of  Frauds  doe>  not  apply  to  suits  in  which  the 
defendant  is  a  Hindoo? 

Should  the  Honorable  the  Judges  be  of 
opi  iiO'i  that  that  Section  is  not  applicable, 
I  shall  proceed  to  hear  the  case  on  its 
merits. 

7'he  Judgments   of  the    High     Court    ivere 
delivered  as/oliow  by — 

Couch,  C.  J. —  The  first  Judge  of  the 
Smill  Cause  Court  has  refeired,  for  the 
opiiion  of  this  Court,  the  question  whe- 
ther the  4th  Section  of  the  Statute  of 
Frauds  does  not  apply  to  suiis  in  which 
the  defendant  is  a  Hindoo,  having  held,  upon 
the  auih<iriiy  of  the  case  of  Leroux  vs. 
B'.own,  12  C.  B.  801,  that  it  does  apply.     In 


391).  Now,  1  cannot  suppose  that  when  it 
was  introduced,  any  disiinciion  was  made 
between  the  4th  and  the  17th  Sections,  and 
that  one  was  introduced  as  law  of  procedure, 
and  the  other  as  a  law  affecting  the  formaVi- 
lies  of  the  contract.  No  case  had  then  been 
decided  in  the  English  Courts  in  which  such 
a  distmciion  was  made ;  and  Mr.  Justice 
Story,  in  his  "  Conflict  of  Law^,"  Section 
2 ft 2,  classes  the  two  Sections  together.  As 
the  effect  of  saying  that  no  action  shall  be 
brought,  whereby  to  charge  any  person  upon 
any  of  the  contracts  described  in  the  4th 
Section,  is  practically  the  same  as  saying 
that  the  contract  shall  not  be  allowed  to  be 
good;  it  is  not  unlikely  that  the  distinction 
which  was  made  by  the  Court  in  Leroux  vs. 
Brown  would  not  occur  to  him.  Mr.  Justice 
Maule  in  that  case  siys  :  **  It  m»y  be  that  the 
words  used,  operating  on  contracts,  may  in 
England  render  them  void." 

In  the  case,  1  Madras  H.  C.  R.  26, 
Miiitiva  Pdlai  vs.  Western,  the  Court  held 
that  in  a  suit  in  the  Court  of  Small  Causes 
at  Tanjore,  in  which  the  defendant  w^s  a 
British- born  subject,  the  4th  Section  of  the 
>taiuie  of  Frauds  was  applicable.  This 
decision  cannot  be  supported  if  the  4th 
Section  is  only  a  law  of  pro  edure,  as  no 
part  of  the  Statute  of  Frauds  has  ever  been 
made  oart  of  the  procedure  of  a  Mofussil 
Small  Cause  Court.  In  Borradaile  rs.  Chain- 
sook  Buxvram,  i  Hyde  63,  Mr  Justice  Wells 
says :  *'  It  is  remarkable  that  from  the  time 
of  the  passing  of  the  21  George  III.,  C.  70, 
down   to   the   present   timt*,   the   Statute   of 


that  case  it  was   l»eld  that  thr  4  h  Section  of  |  Frauds  has  never  been  pleaded  as  a  defence 


the  Statute,  uuUke  the  17th,  has  reierence  to 
the  m(»de  of  procetiure,  and  not  to  the 
formality  of  the  contract ;  and  consequently 
that  an  action  would  not  lie  in  the  Courts  of 
E«>gland  to  enforce  an  oral  agreement  made 
in  France  (and  valid  there)  which,  if  made  in 
Ei'gland,  would  not,  by  reason  of  the 
SaiU'e  of  Frauds,  have  been  sued  upon. 
Although  ihts  decision  has  been  questioned 
on  more  than  one  occasion  by  an  eminent 
Judge,  Mr.  Justice  Willes,  it  has  not  been 
overruled  ;  and  the  first  Judge  was,  no 
doubi,  at  liberty  to  fournl  his  decision  upon 
it.  We  must,  however,  see  whether  it  is  really 
a  bidding  authority  upon  the  quetion  which 
has  been  put.  The  Statute  OJ  Frauds  must  be 
considered  to  have  been  iniro  iuced  into  Cal* 
cutia  as  part  of  the  English   Law  by    the 


on  behalf  of  a  Hindoo  or  Mahomedan;  and 
this  is  a  strong  circumstance  to  show  that 
the  view  I  take  of  the  law  is  the  correct 
one,  as  many  cases  must  have  occurred  in 
which  the  defence  might  have  been  raised, 
if  applicable  to  Hindoos  and  Maiiomedans.*' 
If  the  4ih  Section  has  been  con-idered  in 
India  not  a  law  of  procedure,  but  as  of  the 
same  nature  as  the  I7«h  Section,  which  il 
certainly  appears  to  me  it  is,  notwiihstand- 
ing  the  difference  in  the  language  of  the  two 
Sections,  I  do  not  think  we  are  bound,  upon 
a  deci.sion  of  an  English  Court,  to  alter  that 
state  of  the  law,  when  the  effect  would 
really  be  to  make  the  law  of  oniracts  for 
Hindoos  and  Mahomedans  in  the  Presidency 
town  different  from  what  it  is  in  the  mofus^^il. 
I  also  think  that  as  the  intention  of  the  17th 
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Section  of  ihe  12  Geo,  III.,  C.  70,  was  to 
preserve  to  the  natives  of  India  iti'-ir  own 
laws  ani  usages  in  questions  ot  iiihei]iani:e 
an  1  successiion  and  matters  ot  contract  and 
dealing  between  party  and  pariy,  it  may  be 
con:>trued  so  as  to  include  the  pioois  of 
auihentication  of  tne  contract  as  being  ne- 
ccdsary  10  us  validity.  They  differ  from  the 
limitation  of  the  lime  for  bitnging  asuii  upon 
it.  In  Section  360  **  Confiici  of  Laws/' 
Mr.  Justice  Siory  says:  ''Another  rule, 
naturally  fl  >^ving,  or  rather  illustrative  of 
that  alrea'ly  stated  respecting  the  validity 
of  contracts,  is  that  all  the  formalities, 
proo/sy  or  authentications  of  them,  which 
are  required  by  the  lex  loci,  are  indispensable 
to  their  validity  eveiy where  else."  And 
there  is  a  difference  of  opinion  whethei  the 
mode  of  pr(»of  is  to  be  deemed  pan  or  the 
vinculum  obliiiationis  (VVesilake  on  Private 
International  Law,  160J. 

It  remains  to  mention  a  case  reported  in 
the  appendix  to  the  second  euidon  of  volume 
isi,  B  >mbay  H.  C.  R.,  p.  i,  Manukjee  Ma- 
heivanji  vs,  Ronimtulia  Allubnai,  in  wnicn  it 
was  held  by  tne  Supreme  Court  01  Bum  bay,  un 
a  case  reterred  by  tne  fiist  Judge  of  iht  Court 
of  Small  Caij!>es,  that  the  4ih  Section  of  ihe 
Statute  uf  Frauds  is  not  applicable  to  Maho- 
medans.  For  the  above  reasons,  I  am  ol 
opinion  that  the  ju  fgment  in  the  Small 
Cause  Court  must  be  leverhed,  an<l  a  new 
trial  ordered,  and  that  the  defendant  slioulu 
pay  the  co-^ts  of  reserving  thi^  case,  ^x. 

Phtar,  J. — I  agree  with  the  Chief  Jus- 
deep  but  1  desire  to  guaid  myself  from  being 
supposed  to  throw  doubt  upon  ihe  correct- 
ness of  the  decision  in  Leioux  vs.  Brown,  so 
far  as  that  decision  goe^  to  lay  down  tnat  liie 
enactment  of  the  4th  Section  ot  tne  Siatute 
ol  Frauds  is  sutistant  all)  a  luleof  piocedure. 
IndeeU,  the  more  closely  tne  beciion  is  looked 
into  atid  con^ideied,  tne  more  nearly  iin|>os- 
sibie  ii  becoineb,  as  it  seems  to  me,  to  class 
it  under  any  ottier  head. 

It  is  parallel,  I  think,  with  such  a  rule  as 
that  which  would  disqualify  parties  to  a  sun 
from  being  wilne^scs  in  their  own  behalf. 
The  ctfectotthibtuleincasesof  an\  parol  con- 
tract, to  which  tne  party  alone  could  speak, 
would  be  precisely  analtigous  to  that  ut  the 
4th  Section  of  the  Statute  ot  Frauds,  for 
obviously  the  aggrieved  party  woukl  be  de- 
prived by  it  ot  the  only  means  which  he  pos- 
se»s>ed  ot  proving  his  contract;  and  1  sup- 
p»>se  no  one  would  consider  a  rule,  whicn 
disqualified  a  certain  class  of  persons  from 


appearing  as  winesses,  to  be  anything  oher 
than  a  ruie  of  procedure.  But  as.^uminjs:  ifie 
Section  to  be,  sincily  speaking,  simply  a 
rule  of  procedure,  another  question  aiises, 
which  1  take  to  be  the  cardinal  question  in 
this  matter.  For  let  us  look  at  the  immediate 
consequences  of  the  rule.  We  see  that  it 
renders  it  impossible  ab  initio  for  the  parties 
to  a  ceitam  sort  of  parol  contracts  to  enforce 
their  rights  in  a  Court  of  law.  It  does  not 
come  in  ex  post  facto  like  a  law  of  limitation  ; 
it  does  loi  leave  the  party  who  may  desire 
to  make  himself  safe  the  opportunity  of 
doing  so  within  any  period  following  on  the 
contract;  it  the  other  contractor  will  sign 
a  memorandum,  all  well  and  good,  but  one  of 
the  parlies  alone  cannot  of  himself  do  any- 
thing to  mend  his  position. 

A  rule  of  this  nature,  pregnant  with  these 
consequences,  does  directly  affect  the  poten- 
tial rights  of  parties  under  the  contract />^w 
the  very  moment  of  the  inception  thereof; 
and  if  it  thus  operates  to  deprive  the  parties 
ot  rights  which,  but  for  ir,  they  would  enjoy 
hy  virtue  of  any  .^ptclal  law  governing  the 
CO. tract,  tht-n  the  rule  ot  procedure  is  in 
conflict  Nviin  that  law  upon  the  very  mrri:s 
ol  the  matter  beiween  the  parties.  At  such 
a  point  it  may,  (1  think  will  be)  questioned 
wnether  the  principles,  whith  a  minedly 
guide  the  Courts  of  all  countries  in  the 
ailministiailon  of  justice  under  a  conflrct  of 
laws,  uo  not,  in  tiu  h,  nccossiiate  ihc 
at>andonmeni  of  the  rule  of  [Mv»eedure  in 
favor  of  the  law  of  the  con.iact.  The 
Comt  ot  Common  Pleas  in  Leroux  is.  Brr jwn, 
no  doubt,  v^ent  the  length  of  hoi. ling  that 
tne  rul?  of  procedure  nuisi  sill  be  main- 
tained. 1  tnink  1  should  he-ita*e  a  long 
Uine  bct(;re  1  should  be  able  to  bring  myself 
10  concur  in  that  conclu>iMi.  Fortunately, 
however,  the  case  before  us  has  elements  in 
It  v^hich  materially  distinguish  it  from  that 
01  Ler.  ux  vs.  Brown.  The  two  la'vs  which 
are  here  laken  to  be  in  conflict  a'e  laws  of 
tlie  same  country  and  lulin^r  power,  not  of 
diftert  nt  countries.  The  mode  in  which 
these  laws  are  to  be  adjus:ed  or  to  be  subor- 
dinated, the  one  to  the  oiher,  must  be  ascer- 
tained by  giving  a  reasonable  cfjn.>truction 
to  all  parts  of  the  law  prevailimr  here  which 
bear  upon  the  point ;  and  I  need  hardly  say 
tnat,  w  possible,  the  law  should  be  construed 
113  such  a  way  as  to  g.ve  a  remedy  to  aggriev- 
ed per?ons  raiher  than  to  take  it  away. 
Now,  looking  at  the  questii)n  in  this  light, 
we  find  ourselves  immediately  in  front  of 
the  enactment.  Section  17  01  2 1  Geo.  Hi., 
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C.  70,  the  words  of  which  are :  "  Provided 
always,  and  be  it  enacted,  that  the  Supreme 
Court  of  Judicature  at  Fort  William  in 
Bengal  shall  have  power  and  authority  to 
hear  and  determine,  in  such  manner  as  is 
provided  for  that  purpose  in  the  Letters 
Patent,  all  and  all  manner  of  actions  and 
suits  against  all  and  singular  the  inhabitants 
of  the  city  of  Calcutta,  provided  that  their 
inheritance  and  succession  to  lands,  rents, 
and  goods,  and  all  matters  of  contract  and 
dealing  between  party  and  party,  shall  be 
determined,  in  the  case  of  Mahomedans  by 
the  laws  and  usages  of  Mahomedans,  and 
in  the  case  of  Gentoos  by  the  law  and  usages 
of  Gentoos,"  &c. 

Now,  it  is  at  once  apparent  that  while  the 
first  part  of  this  Section  makes  the  manner 
of  hearing  and  determining  which  comprises 
the  procedure  of  the  Supreme  Court  (and 
therefore  impliedly,  in  my  opinion,  the  4ih 
Section  of  the  Statute  of  Frauds)  generally 
applicable  to  the  actions  and  suits  to  which 
it  refers,  the  latter  pan  expressly  cuts  this 
down  by  the  proviso  that  in  cases  of  Gentoos 
all  matters  of  contract  and  dealing  between 
party  and  party  shall  be  determined  by  the 
laws  and  usages  of  Gentoos ;  in  other  words, 
the  rule  of  procedure,  if  it  affects  the  origi- 
nal rights  of  the  parties,  must,  in  the  event  of 
conflict,  give  way  to  the  laws  and  usages  of 
the  Gentoos.  It  appears  to  me  that  this  Sec- 
tion makes  the  present  case  perfectly  clear. 
The  operation  of  the  4th  Section  of  the  Statute 
of  Frauds  in  the  matter  of  a  parol  contract 
between  Hindoos  would  be  practically  to 
prevent  rights  from  arising  and  being  re- 
cognized which  by  the  laws  and  usages  of 
Hindoos  could  be  supported  and  enforced. 
Consequently  the  Section  must  not,  in  such  a 
case,  be  allowed  to  operate. 

I  concur  with  the  Chief  Justice  as  to  the 
order  which  must  be  passed. 


The  xjth  August  1870. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Markby, 

Judges. 

Usury—  Interest — Mahomedan  Law^Act 
XXVIII.  ofz855. 

Reference  to  the  High  Court  by  the  First 
Judge  of  the  Court  of  Small  Causes  at 
Calcutta^  in  consequence  of  a  difference 
of  opinion  between  the  First  and  Fourth 
Judges  of  the  said  Court, 

Meeah  Khan  and  Munnoo  Khan  {Plaintiffs) 

versus 

Bebee  Beebeejan  and  Bebee  Annoojan 
{Defendants). 

Neither  party  was  represented  before  the 

High  Court. 

The  prohibition  in  the  Koran  and  the  Heday a  against 
the  taking  of  usury  is  not  part  of  the  active  Mumcipat 
Law  of  this  country ;  and  tKe  Courts  have  always  re- 
cognised and  enforced  the  custom  of  taking  interest 
as  between  Mahomedans. 

Per  Phear,  y.— Act  XXVIII.  of  1855  repealed  the  Ma- 
homedan Laws  relating  to  usury.  The  words  "  laws  relat- 
ing  to  usury"  in  that  Act  refer  to  laws  affecting  the  rate 
of  interest  which  ought  legally  to  be  stipulated  for, 
and  not  to  laws  which  in  strictness  relate  to  usury,  yet 
do  not  meddle  directly  with  the  rate  of  interest. 

Case. — The  plaintiff  sued  for  Rupees  84-12, 
balance  of  principal  and  interest  due  on  a 
khut,  dated  24th  Falgoon  1275. 

The  defendant  Beebeejan  did  not  attend, 
but  service  of  summons  upon  her  was 
proved. 

The  other  defendant  Annoo  attended  and 
admitted  execution  of  the  khut,  and  made 
no  defence. 

It  was  admitted  that  both  the  plaintiffs 
and  both  the  defendants  were  Mahome- 
dans. 

Baboo  Koonjolall  Banerjee,  the  Judge  be- 
fore whom  the  case  came  on  in  the  first  in- 
stance, gave  the  plaintiff  a  decree  for  Rupees 
45-12,  being  the  principal  money  only 
due  on  the  khut,  and  refused  to  allow  any 
interest. 

This  decision  he  based  on  the  interpreta- 
tion given  to  Act  No.  XXVIII.  of  1855  in 
the  case  of  Ramlall  Mookerjee  versus 
HarranchunderDutt,*  tried  on  the  27th  Ang- 

*  12  W.  R.,  Ori.  Side  Appeals,  p.  9. 

f 


x87o.] 


Civil 


THK  WEEKLY   REPORTER. 


Rulings. 


309 


ust  1869  in  the  High  Court  on  appeal  be- 
fore the  late  learned  Chief  Justice  and  Mr. 
Justice  Macpherson,  in  which  it  was  held 
that  that  Act  did  **  no  more  than  repeal  the 
various  Regulations  and  Acts  which  the  Eng- 
lish Government  of  India  had  passed  on  the 
subject  of  usury."  According  to  this  decision, 
as  the  Mahomedan  Law  is  not  repealed,  and 
does  not  allow  a  Mahomedan  to  charge  an- 
other Mahomedan  any  interest  whatever 
(see  Hedaya,  Vol.  II.,  489,  Book  XVL,  Ch.  8), 
the  Judge  refused  to  decree  for  more  than 
the  principal  of  the  khut. 

The  plaintiff's  pleader  applied  for  a  new 
trial  on  the  ground  that  the  decision  of  the 
High  Court  in  the  case  above  mentioned  is 
at  variance  with  the  intention  of  the  Legis- 
lature, as  that  is  to  be  gathered  from  the 
words  used  in  the  preamble  and  in  Section 
I  of  the  Act.  I  thought  that  there  might 
still  be  some  doubt  on  the  point,  especially 
as  the  opinion  of  the  late  learned  Chief 
Justice  on  the  facts  was  sufficient  to  support 
the  conclusion  at  which  he  had  arrived,  con- 
firming the  decision  of  the  Court  below,  and 
the  expression  of  any  opinion  on  this  point 
was  not  necessary  and  does  not  appear  to 
have  been  rai^d  by  the  parties  or  concurred 
in  by  Mr.  Justice  Macpherson.  I  also 
thought  that  the  terms  of  the  first  Section  of 
Act  XXVIII.  of  1855  point  in  a  somewhat 
marked  manner  to  British  Statutes  in  the  first 
instance,  to  Regulation  Law  in  the  second  ;  and 
lastly  "  to  all  laws  in  force,*'  under  which  it 
seems  to  me  to  have  been  the  intention  of 
the  Legislature  to  include  Hindoo,  Mahome- 
dan, and  customary  laws.  I  was,  therefore, 
inclined  to  give  the  plaintiffs  a  rule  nisiy 
calling  on  the  defendants  to  show  cause  why 
there  should  not  be  a  new  trial  granted. 
But  as  my  colleague  differed  from  me  on 
this  point,  I  have  the  honor  to  refer  for  the 
opinion  of  the  High  Court  the  point : — 

Whether  or  not  the  Mahomedan  Law  on 
the  subject  of  usury  has  been  repealed  by 
Act  XXVIII.  of  1855  ? 

If  the  Honorable  the  Judges  should  be  of 
opinion  that  it  has  not,  the  rule  will  be  re- 
fused ;  otherwise  it  will  be  issued. 

A  case  turning  on  a  similar  point,  but 
with  reference  to  Hindoo  Law,  has  been  re- 
ferred for  the  opinion  of  the  High  Court  by 
my  colleague  Mr.  Thomson  and  myself,  and 
the  Judges  will  perhaps  find  it  convenient 
to  consider  the  two  cases  together. 


7  he  judgments  of  the  Hi^h  Court  ivere 
delivered  asfoUoiv : — 

Phear^  J. — If  for  the  purpose  of  disposing 
of  the  matter  now  referred  to  us,  it  were 
necessary  to  answer  specifically  the  question 
which  is  put  to  us  by  the  learned  first 
Judge  of  the  Calcutta  Court  of  Small 
Causes,  I  think  I  should  be  prepared  10  say 
that  it  ought  10  be  answered  in  the  affirm- 
ative. 

It  seems  to  me  almost  impossible  with 
sound  reason  to  put  a  restriction  on  the 
generality  of  the  words  which  are  employed 
in  Section  i.  Act  XXVIII.  of  1855. 
Those  words  declare  that  a  certain  specified 
English  enactment,  and  certain  specified 
regulations  and  parts  of  regulations,  and  all 
laws  in  force  in  any  part  of  the  territories 
which  are  in  the  possession  and  under  the 
government  of  the  East  India  Company, 
relating  to  usury,  are  by  that  Act  repealed. 
I  have  given  my  best  consideration  to  the 
opinion  which  the  late  Chief  Justice  is  re- 
ported to  have  expressed  in  Ramlall  Mooker- 
jee  versus  Harran  Chunder  Dutt.  That  opi- 
nion does  not  seem  to  have  been  essential 
to  the  decision  of  the  particular  case  in 
which  it  was  given,  but  it  is,  nevertheless, 
entitled  to  very  great  weight.  According 
to  the  report  of  the  case*  which  is  to  be 
found  in  3  B.  L.  R.,  O.  C,  page  130, 
Sir  Barnes  Peacock  said  :  "  I  do  not  think 
that  Act  XX VIII.  of  1855  was  ever  intend- 
ed to  repeal  the  Hindoo  or  Mahomedan  Law 
as  to  interest."  He  then  quoted  the  title 
of  the  Act,  the  preamble,  and  the  first  Sec- 
tion, and  he  added :  "  That  Act  did  no 
more  than  repeal  the  various  Regulations 
and  Acts  which  the  English  Government 
of  India  has  passed  on  the  subject  of  usury." 
With  the  greatest  deference  for  the  opinion 
of  Sir  Barnes  Peacock,  I  feel  it  most  diffi- 
cult to  take  this  limited  view  of  the  opera- 
tion of  the  Act.  I  see  nothing  to  indicate 
that  the  words,  "the  laws  now  in  force 
relating  to  usury,"  of  the  preamble,  and 
''  all  laws  in  force  in  any  part  of  the  said 
territories  relating  to  usury" .  of  the  first 
Section,  are  to  be  limited  in  their  meaning 
to  Regulations  and  Acts  passed  by  the 
English  Government  of  India.  If  the  Le- 
gislature had  so  intended,  surely  it  would 
have  used  "  Regulations  and  Acts  "  in  the 
place  of  **laws:"  instead  of  "the  several 
parts  of  Regulations  mentioned  in  the  Sche- 
dule hereto  annexed,  and  all  laws  in  force 
in  any  part  of  such  territories  relating  to 

*  12  W.  R.  Original  Side  Appeals f  p.  9. 
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' — TTT. .k^.iM  have  '  ilie  repeal  nf  »*  all   laws  relating  to  us 

H.urv  «r..  lM.r..r  '^^^';'^^\\^^^^^^^  uh,ch  is  effecteci  by  Act  XXVIII.  of   , 

»'-»'''»''-''^^'';*»Tn  '     aifd^^^  exunJ   lo  Mahomedan   Laws.     I 


XXV/IJ  of  I'-'-  *^^  dr'-ctcri.  so  U'  AS  1 
co'rip't'i^r  i  i-/.^cn  a-  s^oul^  ir.iucr  i^s  ;o 
*.',  ./-^     :.i:   r    --^-^   '^  sur^c  en:    t   r   'he 

,     ^, —-    -^  L -•  -  -^siTxr   i:\'A   li.e   R .^  ila- 

rri  -1-  \-:>  :•.  ir^  E  ^  J-Q  Governmcni 
^.^r\*L.:i^  I  v^  r-rei.-ed^  li  tnis  were-  so, 
^^-^^- -;-  T-»  -:*'-c  J  be  c»oi22^i.  if  pos-ibK*. 
-^  J  c-^-ccr- c  u.'-iT  tne  words  of  ihf 
£«^^  i  2  e.  »--,h  »>j1J  iimit  iheir  oper>i. 
^.  -  j^j  :-_»  Ir^-r^:-'  irv»ai  inis  re'^iilt ;  bill 
-^xic  o-v-s  ^'r--^,:  ^^^r  RrculU!  ns  which  are 
^  ecii-i.  f  -:r.^i^i  bv  ihis  Act,  1  fi'id  thai 
:  c-T;:c  ^\<  to  pi  ice  a  resinction 
,  .  ^^ertri  n  uoon  ihe  rale  of 
'  ^  5-:j»a  J  pe  reroverat»le  by  law 
.  i:s  of  Any  cnntrict  of  loan; 
rvCArd  lo  Act  XXVlll.  of  1855 
1  cm  on  y  conclu  le  that  iht- 
ut  me  tune  of  t»assing  it  was 
in  At  rest  .iir.i  of  this  sort  was 
I:  ai>  >oAr    10  me,  indeeil,  ihal 


-T'T    '■-.^^ 


:cte  5>L^:e  oi\iccl  or  ihe  Act  was  10  leave  ihe 
;»ji  t:<$  in  anv  irjiis  iciion  eniiielv  fiee  tn 
m»'<e  thvir  own;  icMiis  with  legtrd  to  ihe 
rr.e  ot  interest :  and,  if  so,  this  object  cr.uld 
oniv  be  ^itame  i  by  the  removal  of  all  pjo- 
h'vuons  upon  their  frefdom  in  this  resnect, 
whether  iin^M>*^xi  by  English  au  horiiy  or 
hv  m.it  of  the  n.'Ct>gnized  anceni  law -givers. 
Th  s  view  \<,  I  think,  not  a  liitle  stiengihened 
bv  the  fivt  that  Act  XXVlll.  of  1855 
tv^i.owed  inu^v^diA'cly  upon  the  repeal  of  the 
usury  l,\\v  m  K  tgland,  and  was,  in  appearance 
iti  any  rate*,  an  vxiension  of  that  measure  to 
Iturui  "Through' »ut  the  Act  there  is  no 
iTAce  to  be  found  of  reference  or  allusion  to 
Any  :Rtil\  rxisiing  laws  of  prohibition,  or 
any  itHiicalion  that  the  L»gislaiure  entertain- 
^'d  the  novion  that  such  laws  might  remain 
n>  rx^xtet^ce,  nuwith^tanding  the  Act.  On 
<he  ci>t\tK\r\,  every  Cl.tu^o  ol  ihe  Act  seems 
to  me  to  ncgaiivc  anyihi ng  of  the  kind.  By 
^^^?  J\^'cond  SvcUot\  It  is  enacted  that  ''  atty 
!*uii  *'  (wiihoui  a  sh.id.iw  of  qualification). 
''  m  Nvhich  n\i»  r^st  is  recoverable,  the  amount 
5^hA\\  \h^s  aviiudv;ovl  or  decreed  by  the  Court 
v^    I  He    raie    \\\    a\\\\    atfr^-ed    u{>on    bv   the 


V f   agreed    ^^.^ ^ 

\^'*Miex;*      Ana    the    application    of   aU   the 

v^bt^r  S-»ciun>s  U  equally  general.     Th«  con-    ^„,„,^    v.«w«v„       j o -   „ 

bt>>ieoc\e*  upon   which  they   severally  take    comingent  upon  the  opinion  of    the   High 
ct\v  V  t  t^re  desijrnaied  bv  ♦*  whenever."  *'inany    Court,  the  High  Court  may  eiiher  order   a 

new  tiial  on  such  lerms  as  it  thinks  fii,  or 


laws  relating  to  usury," 

will 
j  add  that  in   my  judgment,  the  Legislalure, 
by  the  use  of  the  words  **  law-*  relating  to 
usurv  "  in  this  Act,  intended  to  speak  only 
ot   laws  affecting  the  raU  ot  interest  which 
might   legally  be  stipulated   for.     The   rate 
of    inieresi  is  ihe   sole  subject   of  the    Act 
from  the  beginning  to  the  end.     There  may 
be,   however,  laws   which,  in  sirictmss.   re- 
late  to  usury,  yet  <io  not   meddle   directly 
with  the  rate  of  inierest,  such  ajs  a  law  limit- 
if.g  the  pcrind   wiihm  which  an   action  for 
arreiirs  of  intere>t  must  be  brought  by  refer- 
ence to  die  amount  10  be  rec  >vered.     For 
instance,    Manu,    Section    151,   Chapter   8, 
s  ^ys  :  **  Interest  on  money  received  at  once, 
not  mon:h  by  nnuuh  or  day  by  day,  as  it 
ought,  must  never  be  more  than  enough  to 
double   tne    debt,   that    is,    more    ihan   the 
amount  of  the  principal  paid  at  the  same 
lime  "     This,  in  substance,  is  a  law  for  the 
limitation  of  suits,  and,  as  su^  h,  does  not,  1 
mink,  fall  wiihin  itie  scope  of  Act  XXVTII, 
of  1855.     The  Bombay  Hiyh  Court  pointed 
out    the    true    character  Of   Manu's    rule    in 
he  case  whi  h  is  reported  in  Vol.  I  ,  B  'mhay 
High  Court  Reports  p.  47  ;  artd  by  two  deci- 
sions given  in  Vol.  111.  of  the  same  Reports, 
p  25,  A.  C.  J.t  ihat  Court  also  held  that  the 
rule  does  not  fall  wiihin  the  repealing  oper- 
tion  of  the  Act  of  1855.     1  do  not,  in  any 
ilegree,  dissent  from  these  decisions. 

Unf'Tiunately,  we  have  not  been  aided 
by  the  argument  of  Counsel  in  the  case, 
and,  iheref'ire,  having  regard  to  the  opposite 
•pinion  uf  Sir  Bar  es  Peacock,  I  cannot  do 
otherwise  than  greatly  distrust  my  own 
judgment  u^>on  the  question  which  has  been 
proposed  to  us.  It  is  consequen  ly  with 
considerable  satisfaction  that  1  find  myself 
able  to  determine  the  matter  of  the  refer- 
ence which  is  before  us  without  making  that 
question  the  turning-point  of  my  decision, 
rhe  case  is  submiued  to  us  by  the  learned 
first  Judge  under  Section  55  of  Act  IX.  of 
1850.  By  the  terms  of  that  Section,  the 
case  constiruies  a  judgment  of  the  Judge 
of  the  Court  of  Small  Causes  coniingeni 
upon  th^or  inion  of  this  Court,  and  by  Sec- 
tion 8  of  Act  XXVI  of  1864.  which  ex- 
tended  the  juiisdiction  of  the  Court  of 
Small    Causes   **  when    judgment    is  given 


ci^^kt>/'  t^nd  so  on. 
seems 


.   U    seems  to  me.   then,   something  more    may  order  judgment  to  be  entered  for,  ei- her 
^^^U  ilirticttU  to  escape  the  conclusion  that  1  party,  as  the  cas»e  may  be,  and  may  mate 
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SQch  order  with  respect  to  the  costs  of  re- 
serving the  question,  and  stating  the  ..ame 
for  their    opinion,   and   otherwise,   arising 
thereout  and  connected  therewith,  as  such 
High   Court   may  think   proper.     And    ail 
orders  made  by  the  High  Court  under  this 
Section  shall  be  final."    Act  XXv'I.  of  1864, 
together   with  Act   IX.  of   1850,  forms  one 
procedure,   and    it   appears   to   me  that  the 
words  of  the  Section  wiiich  I  h^ive  just  quoted 
from  the  latter  of  the  two  Acts  were  intend- 
ed to  apply  as  well  to  judgments  contingent 
on  the  opinion  of  the  High  Court,  which  are 
passed  under  the  provisions  of  the  former 
Act,  as  to  those  of  the  like  kind  which  are 
passed  under  the  powers  given  by  the  last 
Act.     If  this   be  so,  I  think  that  the  large 
discretion   which   the   8tri   Section    of   Act 
XXVI.    reposes   in   us,   enables  us  to  give 
consideration  to  all  the  facts  stated  to  us, 
i   and  is  not  necessarily  fettered  by  the  form 
of  the  question  upon  which  the  judgment 
is  made  contingent.     Now,  it  seems  to  me 
apparent,   on   the  face   of   the  stated  case, 
that  the  question  proposed  to  us  does  not 
properly   arise   between   the   parties,   for  I 
think  the  rule /r/>2' for  a  new  trial   ought  to 
issue,  Whatever  may  be  the  extent  to  which 
:  Act  XXVIIl.  of  1855  operates. 
I      The  learned  first  Judge  appears  to  be  of 
!  opinion   that  if  the   Act  of    1855    be  put 
upon   one  side,   the   law   which   the    Civil 
Courts  of  this  country  are  bound  to  admi- 
nister  between   Mahomedan   suitors   "does 
not  allow  a  Mahomedan  to  charge  another 
Mahomedan   any     interest    whatever."     It 
;  seems  to  me   that  this  view  is    erroneous. 
No   doubt  the  passage   in    the    Hedaya  to 
which  the  learned  first  Judge   refers,   and 
'  other    passages   in  the  Koran,  do  (as  they 
\  arc  commonly  understood)  forbid  the  taking 
of  interest  ;  and  certainly,  as  far  as  I  have 
I  the  means  of  judging,   I  should   suppose 
that  a   very   considerable    number   of   reli- 
giously inclined  persons  of  the  Mahomedan 
hith  consider  themselves  bound  to  observe 
these    precepts,   and    conscientiously    keep 
themselves  out  of  all     transactions    which 
appear  to  infringe  them.     But,  on  the  other 
nod,  it  is  notorious  that  there  are  in  India 
Mahomedan  dealers  in  money  and  traders 
•f  unquestionable     respectability,  and  that 
^  has  been  the  practice  among  this  class 
Ibr  a  very  long  period  to  take  interest  even 
their  co-religionists  in  the  way  of  their 
iness.     Mr.  Harrington,  in  his  Analysis, 
Vol.  I.,   p.    182,   after   remarking   that  the 
Itabomedan  Law  forbids  the  taking  of  inter- 
Hi  for  the  use  of  money  upon   loans  from 
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one  Mussulman  to  another,  and  that  the 
Hindoo  Law  permits  interest  to  be  taken  at 
prescribed  rates  only,  goes  on  to  say:  **  The 
Hindoo  legislators  have  expressly  sanction- 
ed, and  the  Mussulman  Government  of  India 
appear  to  have  tolerated,  directly  or  indi- 
rectly, the  customary  interest  of  the  coun- 
try, which,  in  the  plan  for  the  administra- 
tion of  justice  proposed  by  the  Committee 
of  Circuit  in  1772,  is  stated  to  have  amounted 
to  the  most  exorbitant  usury.'*  I  cannot 
learn  that  our  Courts  have,  in  any  case 
which  is  of  authority,  refused  to  decree  in- 
terest to  a  Mahomedan  on  the  ground  that 
he  was  disentitled  by  Mahomedan  Law  to 
recover  it.  On  the  whole,  it  seems  to  me 
that,  for  a  considerable  period  of  time  past, 
the  prohibition  of  the  Koran  and  the  Hedaya 
against  the  taking  of  interest  has  not  been 
treated  by  the  Executive,  and  by  the  persons 
charged  with  the  administration  of  justice 
in  this  part  of  India,  as  forming  part  of 
the  active  municipal  law  of  the  country. 
As  a  moral  precept,  it  will,  no  doubt,  always 
be  influential  with  those  who  acknowledge 
Its  authority ;  but  I  think  that  as  a  part  of 
the  municipal  law,  if  it  ever  had  existence 
as  such,  it  has  long  been  obsolete. 

I  am,  therefore,  of  opinion  that  we  ought 
to  pass  an  order  that  the  rule  nisi  do 
issue. 

Markbyy  J. — I  also  think  the  rule   nisi 
ought  to  issue.    Looking  to  the  very  strict 
construction    which    has   been    put  on  the 
prohibitions   contained  in   the  Mahomedan 
Law  with  respect  to  profit  on  transactions 
in  the  nature  of  a  loan,  or  an  exchange  of 
commodities,  I  doubt  whether  any  passage 
in  the  Hedaya  (certainly  I  think  not  that 
to   which  the  learned  Judge  of  the  Small 
Cause  Court  refers)   would   render  invalid 
an  agreement  of  a  loan  at  interest,  unless 
the  loan  was  made  and  re-paid  in  coin  of  the 
same  description.     Possibly,  there  may  have 
at  one  time  been  a  general  feeling  amongst 
Mahomedans  against  the  propriety  of  taking 
interest,  and  that  feeling  may  still  exist  to 
some  extent.     Possibly,  also,  the  Court  ad- 
ministering Mahomedan  Law  may  at  some 
distant  period  have  refused  to  enforce  the 
payment  of  interest,  but  it  seems  to  me  un- 
necessary to  consider  this.    Ever  since  our 
Courts  have  been  established,  and  apparently 
long  before,  the  custom  of  taking  interest  as 
between  Mahomedans  has  been  recognized 
and  enforced.     And  until  this  case  was  tried 
in  the  Court  of  Small  Causes,  I  cannot  dis- 
cover the  slightest  trace  of  the  validity  of 
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the  custom  having  been  questioned.  1  have 
not  the  least  doubt  that,  by  the  law  we  are 
bound  to  administer,  a  Mahomedan  mav 
claim  the  right  lo  take  interest  as  any  other 
person. 


The  15th  September  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jusiice,   and   the    Hon'ble    W.    Markby, 

Small  Cause  Court,  Calcutta  -^  Difference  of 
opiuion-^New  trial— Section  7,  Act  XXVI.  of 

Reference  to  the  High  Court  by  the  First 
Judge  of  the  Court  of  Small  Causes  at 
Calcutta^  in  consequence  of  a  difference 
of  opinion  between  the  First  and  Second 
Judges, 

J^rdine  Skinner  and  Co.  {Plaintiffs) 

versus 
J.  W.  B.  Money  {Defendant), 
Cowell  and  Evans  for  the  PlaintiflFs. 
Woodroffe  for  the  Defendant. 

A  question  of  fact  cannot  be  reserved  for  the  opinion 
»f  the  High  Court  under  Section  7,  Act  XXVI.  of  I^64, 
when   there   is   a  difference  of  opinion   between  two 

Judgfcs  of  the  Small  Cause  Court  at  Calcutta.  Where  the 
udges  differ  on  ft  question  of  law,  it  oujrht  to  be  ex- 
Dressly  sUtei).  In  a  case  of  a  difference  of  opinion 
between  two  Judges  upon  the  point  as  to  whether  there 
Ihould  be  a  new  trial,  no  rule  can  be  g-ranted. 

Qumre,  whether  the  High  Court  can  give  costs  in  a 
case  in  which  it  has  declined  jurisdiction. 

Case. — This  was  a  suit  to  recover  a 
certain  letter-book  belonging  to  the  plaintiffs 
and  wrongfully  detained  by  the  defendant, 
and  damages  for  its  detention,  and  to  re- 
cover Rupees  510  as  damages  for  the  wrong- 
ful conversion  by  the  defendant  to  his  own 
use  of  a  certain  letter-book  belonging  to  the 
plaintiffs  and  for  wrongfully  depriving  the 
plaintiffs  of  the  use  and  possession  of  the 
said  book. 

The  defendant  admitted  possession  of  the 
book,  but  claims  to  hold  possession  of  it 
aa  his  own  jM-operty.  The  defendant  also 
pleaded  that  the  damages  claimed  were  ex- 

oessive. 

• 

The  facts  of  the  case  were  as  follow : 

In  January  1866.  the  plaintiffs.  Messrs. 
Jardlne  Skinner  A  Co.,  became  the  agents 
of  Mr.  Money,  on  a  monthly  ualary,  for  the 


management  of  certain  tea  estates  in  Cachar, 
and  continued  to  act  as  his  agents  up  to  some 
time  in    the  month  of  March    1868.  -While 
acting  in  this  capacity,  the  plaintiffs  wrote 
riumeroQs  letters  to  Mr.  Money  himself,  to 
his  managers  on  the  tea  estates,  to  various 
merchants^   bankers,   auciioneers,     brokers, 
transport   agents,    carriers,   cooly  suppliers, 
and  others  in  connection  with  the  manage- 
ment  of  the  estate  and  the  sale  of  its  produce. 
These   letters   were   copied   by   letter-press 
on  separate  sheets  of  copying-paper,  from 
which  sheets  copies  were  made  by  hand  into 
the  book  wh  ich  is  the  subject  of  the  present 
litigation.     After  the  letters  were  copied  by 
hand  into  the  book,  no  care  was  taken  by 
the  plaintiffs  to  preserve  the  press  copies  on 
loose  sheets.     Besides  the  letters  written  by 
the  plaintiffs  as  agents  for  Mr.  Money,  there 
appear  also  to   have  been  copied  into  the 
said  book  various  letters  written  from  time 
to  time  by  Mr.  Money  himself  to  different 
persons  in  connection  with  the  business  of 
the  said  tea  estates.     The  attention  of  the 
Judpre  who  tried  the  case  was  not  directed  to 
these  letters  at  the  hearing  of  the  case,  but  It 
may   be  inferred   that    these    letters    were 
handed  over  by  Mr.  Money  lo  his  agents  to  b« 
forwarded  by  them  to  the  parties  to  whom 
they  were  directed.     The  copies  of  letters 
written  by  Mr.  Money  himself  are  much  fewer 
in  number  than  those  written  by  the  plaint- 
iffs as  his  agents.     The  letter-book  consists 
of  224  pages,  but  32  pages  only  are  filled 
with    copies   of   Mr.    Money's   own    letters. 
The  first  four  pages  of  ihe  book  and  part  of 
the  fifth  page  contain  copies  of  letters  writ- 
ten  bv  Mr.  Money  to  various  parties,  notify- 
ing   that   Messrs.   Jardine   Skinner  &    Co. 
have  been  appointed  his  agents.     There  are 
no  letters  in  the  said  book  relating  to  any 
other  matter  than  those  connected  with    Mr. 
Money's  affairs.     On  the  24th  April   1868. 
after  the  termination  of  the  plaintiffs'  agencr, 
the  said  copy  letter-book  was  forwarded   to 
Mr.  Money  along  with  some  other  papers. 
It   is   explained   by   Mr.   Bullen   Smith,     a 
member  of   the  plaintiffs'   firm,    who  was 
examined  as  a  witness,  that  the  book  was  in* 
advertently   given   over   to  Mr,   Money,  ihe 
delivery  having  been  made  by  a  clerk  wiih« 
out  the  knowledge  of  the  members  of  the  • 
plaintiffs'  firm.     Mi.   Bullen   Smith   further 
states  that  the  fact  of  its  having  been  given 
up  to  Mr.  Money  was  not  discovered  by   fais 
firm   until   February  of  the   present  yeart 
when  Mr.  Money  called  for  an  explanaticfa 
of  certain  acts  done  by  the  plaintiffs  as  hts 
agents. 
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On  finding  that  the  book  had  been  hand- 
ed over  to  Mr.  Money,  the  plaintiffs  on  the 
20th  January  wrote  as  follows  :  "  Among 
the  documents  and  papers  made  over  to  you 
when  closing  our  connection  with  your  tea 
property  in  Cachar,  our  own  letter- book  ap- 
pears to  have  been  inadvertently  included, 
and  we  shall  feel  obliged  by  your  returning  it 
by  the  bearer." 

To  this  the  defendant  replied  on  the 
26th  Februar)'  1870:  "Among  the  do- 
cuments and  papers  made  over  to  me  when 
closing  your  connection  with  my  tea  pro- 
perty in  Cachar,  there  were  papers  and 
«  books  relating  partly  to  that  tea  property 
and  partly  to  other  matters  of  mine 
transacted  by  you  for  me ;  but  I  do  not  find 
anything  except  what  relates  to  my  affairs, 
nor  anything  that  can  be  called  your  letter- 
book.  If  among  those  documents  there  is 
anything  not  relating  to  my  affairs  which  you 
can  specify,  I  shall  be  happy  to  return  it 
to  you." 

On  the  28th  February  the  plaintiffs  wrote : 
**  The  book  we  ask  for  is  one  contain- 
ing copies  of  all  letters  we  wrote  to  your- 
self and  others  in  matters  connected  with 
oar  conduct  of  your  business,  and  which,  for 
convenience'  sake,  we  entered  in  a  separate 
form,  instead  of  including  them  in  one  geifieral 
letter-book.  The  originals  are  with  you  and 
'  the  other  addressees,  and  we  beg  you  will  de- 
liver to  bearer  the  book,  which  can  in  no 
sense  be  considered  your  property,  and  was 
made  over  to  you  only  through  inadver- 
tence." 

On  the  1st  March  Messrs.  Watkins  and 
Trot  man,  Mr.  Money's  attorneys,  replied  : 
"  Mr.  Money  has  consulted  us  with  refer- 
ence to  your  letter  to  him  of  yesterday's 
date.  It  appears  to  us  that,  as  the  letter- 
book  in  question  contains,  as  we  are  inform- 
ed It  does,  only  copies  of  letters  connected 
with  Mr.  Money's  business  transacted  dur- 
ing the  time  you  were  acting  as  his  agents, 
it  is  properly  Mr.  Money's  property.  At 
the  same  time,  Mr.  Money  desires  us  to 
say  that  the  book  is  at  all  times  open  for 
inspection  or  reference  of  any  member  of 
your  firm." 

On  the  8th  April  the  plaintiffs  wrote  to 
the  defendant's  attorneys  :  "  We  have  not 
formally  replied  to  your  letter  of  the  ist 
idtiroo,  as  your  Mr.  Watkins  verbally  told 
ttie  writer  not  to  do  so,  and  that  he  would 
settle    with   Mr.   Money    for  the   return   of 


;  our  book  in  question.  As  several  weeks, 
however,  have  elapsed,  and  we  are  still 
without  our  book,  we  presume  your  senior's 
good  offices  have  failed,  and  we  beg  to 
give  notice  that,  unless  the  book  is  returned 
in  the  course  of  to-day  or  to-morrow,  we 
shall  forthwith  put  the  matter  in  the  hands 
of  our  solicitors." 

On  the  9th  of  April,  Mr.  Money's  attor* 
neys  answered  :  "Mr.  Money  instructs 
us  to  state  that  he  has  no  objection  to  your 
having  access  to  the  letter-book  in  question 
at  any  reasonable  times  at  his  chanbers; 
but,  as  he  considers  the  book  belongs  to  him, 
he  therefore  elects  to  retain  it." 

Before  instituting  the  present  action,  the 
plaintiffs  gave  the  defendant's  solicitors  tQ 
understand  that,  if  the  book  were  returned 
to  them,  it  would  be  open  for  Mr.  Money's 
inspection,  whenever  be  should  have  occa^ 
sion  to  refer  to  it. 

At  the  hearing  of  the  case  it  was  con- 
tended for  the  plaintiffs  that  the  book  in 
question  was  their  property :  first,  as  it  was 
bought  with  their  money,  and  as  the  letters 
were  copied  into  it  at  their  expense ; 
secondly,  &s  it  contained  a  record  of  their 
business  in  respect  of  their  agency  for  the 
defendant.  It  was  further  .urged  that  the 
book  could  be  of  no  use  or  value  to  the 
defendant,  since  the  original  letters,  of 
which  the  book  contained  copies  merely, 
were  in  his  possession;  whereas,  if  the 
plaintiffs  were  deprived  of  it,  they  woidd 
have  nothing  to  refer  to  in  case  their  acts 
were  questioned  by  the  defendant.  It  was 
also  said  that,  if  these  copies  were  made  in 
the  general  book  of  the  firm,  instead  of 
being  made  in  a  separate  book,  it  could  not 
have  been  contended  that  the  defendant 
would  have  a  right  to  their  possession. 
The  fact  that  the  letters  were  copied  for 
convenience  into  a  separate  book  made  no 
difference,  and  the  right  of  the  plaintiffs  to 
possess  it  was  not  altered  by  the  fact  that 
it  had  been  inadvertently  handed  over  to 
the  defendant.  On  the  other  hand,  it  was 
argued  for  the  defendant  that  the  book, 
which  contained  copies  of  letters  exclusively 
relating  to  the  defendant's  affairs,  must  be 
presumed  to  have  been  kept  by  the  plaintiffs 
in  the  interest  and  for  the  protection  of 
the  defendant,  whose  paid  agents  they  were. 
The  originals  of  all  letters  written  to  third 
parties  were  not  with  the  defendant,  and  it 
was  absolutely  necessary  that  the  defendant 
should  have  copies,  in  case  of  disputes  with 
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those  to  whom  letters  have  been  written  by 
his  agents.  The  book  itself  could  not  consti- 
tute a  record  of  the  plaintiffs'  business.  The 
plaintiffs  had  their  own  book  of  accounts, 
and  the  fact  of  the  copy  letter-book  having 
been  made  over  to  the  defendant,  and 
having  been  allowed  to  remain  for  nearly 
two  years  in  his  possession,  indicated  that 
he  was  its  rightful  owner. 

It  was  held  by  the  Judge  who  tried  the 
case  that,  as  a  prudent  owner  of  an  estate, 
corresponding  with  many  different  parties  on 
a  great  variety  of  matters  connected  with  the 
management  of  his  estate,  he  might  reason- 
ably be  expected  to  keep  copies  of  such  let- 
ters as  were  written  by  himself ;  and  as  it  is 
incumbent  on  an  agent  to  do  for  his  principal 
that  which  a  prudent  principal  would  do  for 
himself,  it  was  to  be  presumed  that  the  copy 
of  their  correspondence  which  had  been  kept 
by  the  plaintiffs  had  been  kept  for  the  bene- 
fit and  protection  of  the  defendant,  and  was 
properly  made  over  to  him  on  the  termination 
of  the  agency,  and  that,  having  been  so  made 
over,  the  plaintiffs  were  not  entitled  to  have  it 
returned  to  them.  The  Judge  held  that,  if 
it  was  a  part  of  the  plaintiffs'  duty  as  agents 
to  keep  a  copy  of  their  correspondence  for 
the  protection  of  their  principal,  it  was  of 
no  importance  with  whose  funds  the  book 
had  been  purchased  or  the  copying  clerk 
paid. 

Application  was  made  for  a  new  trial  of 
the  case  on  the  ground  that  the  Judge  was 
wrong  in  holding  the  book  to  be  the  proper- 
ty of  the  defendant.  In  addition  to  the  ar- 
guments put  forward  on  the  original  trial, 
it  was  argued  that,  assuming  the  defendant 
to  be  entitled  to  a  copy  of  the  correspond- 
ence,  he  was  not  entitled  to  this  or  to  any 
particular  copy;  and  that,  as  this  particular 
book  had  been  handed  over  through  simple 
inadvertence,  the  right  of  property  or 
of  possession  in  it  was  in  no  way  affected. 

I  at  first  felt  inclined  to  concur  in  the 
view  taken  of  the  matter  by  my  colleague, 
m.,  that  an  agent  was  bound  to  do  in  behalf 
of  his  principal  what  the  principal,  if  a 
reasonably  prudent  man,  would  do  for  him- 
self;  and  as  a  prudent  principal  would  cer- 
tainly keep  copies  of  correspondence,  an 
agent  must  be  held  bound  to  do  the  same ; 
and  inasmuch  as  it  was,  I  understood,  in 
evidence  that  the  plaintiffs  had  kept  no 
other  copies  of  the  correspondence  but  the 
one  which  is  the  subject  of  this  litigation, 


they  must  be  held  to  have  kept  it  for  their 
principals ;    their    duty  to    their    principal 
overruling    in   equity    any    duty    that  they 
might  owe  to  themselves  to  keep  copies  for 
their  own  convenience  and  protection.     On 
reflection    and    consideration,    however,    h 
appeared  to  me  to  be  doubtful  whether  there 
is  any  duty  cast  on  agents  to  keep  either 
accounts  or  copies  of  correspondence y^rM«r 
principals.     It    appeared    to    me    that  the 
duty  was,  not  to  keep  these  documents  for 
their  principal*?,  but  to  render  them  to  their 
principals  when  called  on  to  do  so;  in  order 
to  be  prepared  for  which  call,  they  must,  of 
course,  keep  accounts  and  copies,  but  not 
necessarily   for    their    principals.      In    this 
aspect   of  the  matter,   I  clung    to   the  view 
expressed  by  the  plaintiffs'  Counsel,  and  con- 
sidered that  what  the  defendant  in  this  case 
had  a  right  to  demand  was  a  copy,  and  not 
this  copy,  and  access  to  the  originals,  if  they 
existed.     We  both  agreed  with  the  learned 
Counsel  that,  if  the  defendant  could  not  have 
demanded  this  copy  of  the  correspondence, 
supposing  it  to  have  still  remained  in  the  pos- 
session  of   the  plaintiffs,  the  mere  circum- 
stance of  its  having  passed  out  of  the  plaint- 
iffs'  custody    into  that    of    the    defendant 
through  a  mistake  of  facts  ceuld  not  affect 
the  plaintiffs'  right  to  recover  possession  of 
it.  •  No  express  authority  was  cited  to  us  ; 
and  1  have  not  been  able  to  discover  any — ex- 
cept in  re  Thomson  (20  Beaven  545),      In 
that  case,  only  the  first  part  of  the  judgment 
of  the  Master  of  the  Rolls  is  applicable  to  the 
circumstances  of  this  case,  but  that  portion 
seems  to  support  the  view  to  which  I  at  last 
adhered.     I  have  now  the  honor  to  refer  for 
the  opinion  of  the  High  Court  the  question 
on  which  I  differ  from  my  learned  colleague, 
viz.,   whether,   under  the  circumstances  of 
this  case,  a  rule  to  show  cause  why  a  new 
trial  should  not  be  had  should  not  issue. 
The  following  judgment  was  delivered 
by  the  High  Court : — 
Couch,  C\  7.-  Section  7,  Act  XXVI.  of 
1864,  under  which  this  case  is  sent  up  for 
the  opinion  of  this  Court,  provides  that  the 
Judges  of  the  Court  of  Small  Causes  "shall 
reserve    any    question    of    law    or   equity 
or    any    question   as   to    the   admission  or 
rejection    of    any    evidence    as    to    which 
they   shall   entertain  any  doubts,  or  which 
they    shall    be    requested    by    either   party 
to    the    suit    to    reserve    for    the    opinion 
of  the  High  Court,  and  shall  give  judgment, 
contingent   upon    the   opinion   of    the   said 
High  Court,   on   a    case    which  they  shall 
thereupon  be  entitled  to  state  to  the  said 
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Court."  Then  it  says  that,  "  if  only  two 
Judges  sit  together,  and  shall  differ  in  opi- 
nion, the  question  on  which  they  differ 
shall  be  so  reserved."  Now,  it  appears 
to  me  that  this  must  mean  only  question 
of  law  or  equity  or  any  question  as  to 
the  admission  or  rejection  of  any  evidence. 
It  does  not  extend  to  questions  of  fact  on 
which  the  Judges  silting  to  decide  the  case 
may  differ  in  opinion,  because  the  Section 
says  the  question  on  which  they  differ  shall 
be  so  reserved,  that  is,  shall  be  reserved  on 
a  case  which  the  Judges  shall  state  to  this 
Court.  This  Court  could  only  decide  ques- 
tions of  fact  on  the  evidence  in  the  case,  and 
not  on  a  statement  of  the  facts  by  the 
Judges  of  the  Small  Cause  Court,  which 
they  would  probably  not  be  able  to  state  on 
account  of  the  difference  of  opinion  between 
them  with  regard  to  those  facts. 

If  we  look  at  the  language  of  the  Section, 
it  must  have  reference  to  what  is  stated  in 
the  first  part  of  it,  that  is,  to  a  question  of 
law  or  equity,  or  to  a  question  as  to  the 
admission  or  rejection  of  any  evidence,  and 
it  makes  it  imperative  that,  when  the  differ- 
ence of  opinion  is  in  a  case  of  that  kind,  it 
shall  be  reserved.  Therefore,  I  think  that 
a  question  -of  fact  cannot  be  reserved  for 
the  opinion  of  this  Court  when  there  is  a 
diflference  of  opinion  between  two  Judges 
of  the  Small  Cause  Court  who  may  sit 
together  in  any  case. 

The  question  which  has  been  reserved  for 
our  opinion  in  this  case  is  whether,  under 
the  circumstances  of  this  case,  a  rule  to 
show  cause  why  a  new  trial  should  not 
be  had  should  be  issued.  Now,  that  may  be 
a  question  of  fact  or  partly  of  fact  and  partly 
of  law;  or  it  may  be  a  question  of  law; 
but  if  the  Judges  differ  on  a  question  of 
law,  it  ought  to  be  expressly  stated. 

Then  there  is  this  objection  to  our  telling 
the  Judges  of  the  Small  Cause  Court, 
whether  there  should  be  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  in  this 
case,  that  it  is  a  preliminary  proceeding.  If 
this  is  a  proper  case  to  be  discussed  again, 
it  might  be  discussed  on  a  new  trial  being 
granted.  If  there  should  then  be  a  difference 
of  opinion  on  a  question  of  law,  the  question 
might  be  referred  to  this  Court ;  but  the  first 
Judge  of  the  Small  Cause  Court,  who  differs 
from  the  second  Judge  as  to  whether  a  rule 
for  a  new  trial  shofild  be  granted,  in  effect 
asks  this  Court  to  decide  that  point  so  as  to 
enable  him  to  grant  a  new  trial  against  the 


opinion  of  the  second  Judge.  In  a  case  of  a 
difference  of  opinion  between  two  Judges 
upon  the  point  as  to  whether  there  should 
be  a  new  trial,  no  rule  can  be  granted. 

Then  it  was  urged  by  Mr.  Cowell  that 
this  case  should  be  sent  back  to  the  Small 
Cause  Court  for  the  purpose  of  being 
re-stated;  but  we  think  that  it  cannot  be 
returned  in  the  present  stage  of  the  pro- 
ceedings for  that  purpose.  It  might  be  that, 
if  this  was  a  case  in  which  there  was  a 
difference  of  opinion  on  a  question  of  law, 
and  the  Court  had,  therefore,  the  power  to 
ask  for  our  opinion,  that  the  second  Judge 
would  be  bound  to  join  in  stating  the  case ; 
but  we  do  not  think  that,  by  his  joining  in 
stating  the  case  now,  the  defect  can  be  cured. 
This  is  merely  a  question  of  fact  —  whose 
property  is  this  book }  Is  it  the  property  of 
Messrs.  Jardine  Skinner  and  Co.,  or  is  it  the 
property  of  Mr.  Money?  That  question 
could  not  be  referred  to  us,  and  the  question 
which  has  been  referred  is  one  which,  I  think, 
the  first  Judge  had  no  power  to  refer.  The 
result  is  that  we  give  no  opinion  upon  this 
case. 

We  have  considerable  doubts  whether  we 
have  the  power  to  give  costs  in  a  case  of  this 
kind  in  which  we  have  declined  jurisdiction ; 
but  even  if  we  have  the  power,  we  do  not 
think,  under  the  circumstances,  w^e  should 
give  costs.  Each  party  will  pay  his  own 
costs  of  this  reference. 

Markby,  J. — I  am  of  the  same  opinion. 


The  13th  September  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley  and 
Dwarkanath  Mitter,  Judges, 

Mutation  Register — Petition — Testamentary 
disposition — Inheritance — Succession. 

Case  No.  53  of  1870. 

Regular  Appeal  from  a  decision  passed  hy 
the  Judge  of  Patna,  dated  the  jtst  De^ 
cember  i86g, 

Syud  Mahomed  Shumsool  Hoda  (one  of  the 
Defendants),  Appellant^ 

versus 

Shewuk  Ram  alias  Doorgah  Pershad 
(Plaintiff),  Respondent. 
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Baboo  Onookool  Chunder  Mookerjee,  Mr.  R. 
E,     Twidale,    Baboos    Romesh     Chunder 
Mitiery  and    Moonshee    Mahomed    Yusuf 
for  Appellant. 

Messrs.  G,  C.  Paul,  M.  M,  Dutt,  and  C 
Gregory,  and  Baboo  Umurnath  Bose  for 
Respondent. 

A  petition  was  presented  to  the  Collector  by  the  pro- 
prietor of  certain  estates  for  the  registration  of  the 
name  of  his  son's  widow  in  the  mutation-roll  in  place 
of  his  own  name,  in  which  petition  petitioner  declared 
the  said  widow  to  be  his  heir,  and  that  her  daug'hters 
and  their  children  were  and  would  he  the  heirs  and  ma- 
liksp  and  provided  for  the  management  being  kept  in  his 
own  hands  as  long  as  he  lived. 

Held  {Baylcyy  J.,  dissenting)  that  the  petition  was  a 
testamentary  instrument  disposing  of  the  property  to 
which  it  related,  and  that  the  dai/ghters'  children,  not 
being  in  existence  at  the  death  of  the  testator,  could  not 
take  any  interest  under  the  will ;  but  that  the  widow  took 
the  property  for  her  life,  and  .subject  to  that  estate,  the 
daughters  took  it  absolutely  as  joint  owners. 

Couch,    C.  y,  (Mitter,  J.,  concurring), — 
On    the    i6th   of   August    1830,     Roy    Hur 
Narain,  the  great-grandfather  of  the  plaint- 
Kf,   presented   a    petition   to   the    Collector, 
the  translation  of  which  is  as  follows  :  **  The 
"  entire    rent-free    and    rent-paying   estates 
"  and  gardens  appertaining  to  the  zillahs  of 
"  the   Behar   Province,   and    buildings    and 
*'  gh4t  tungee,   ryotkhanas    and    household 
"  furniture,  and  other  real  and  personal  pro- 
"perty  which  descended  to   my   ancestors, 
"  one  after  the  other,  and  at  last  to  roe,  from 
"  Ranee    Myna    Bibce,    wife    of     my     late  I 
'*  brother  Rajah  Bussuntram,  who,  the  said 
''brother,  was  son-in-law  of  Maharajah  Ram 
"Narain  according  to  the  Bywastha  of  the 
"  Pundits,  and  decision  of  the  Sudder  Court, 
"are    now    in   my    possession.     But   as    in 
"1229  my  son  Kalika  Pershad  died,  and  in 
*'  1237    my    younger    brother    Rae    Gunga 
*^  Pershad  and  his  wife  died,  leaving  no  issue, 
"and  as    my  wife  pre-deceased  them,  and 
"  only  Ranee  Dhun  Koer,  the  widow  of  my 
"late    son    Kalika    Pershad    is    at    present 
"  living,     who     has    only     two     daughters 
"  Mussamut  Bibee  Shitabo  and  Bibee  Doo- 
"larjce  and   no  other  children   or   heir,    I 
"  declare  her  (Ranee  Dhun  Koer)  my  heir  ; 
"and    as,  with    the    exception    of    the    said 
"  Ranee  Dhun  Koer.  I  have  no  other  heir 
**or    malik,    nor    can    there     be     any,     of 
"which  circumstances  1  have  already  pre- 
"ferred  information  in  my  petition  of  i6th 
"April     1830,    and     life     is     uncertain,     I 
"consequently    request    that    the    name    of 
"  Ranee  Dhun  Koer,  the  widow  of  my  late 
"son,  be  registered  in  the  Collectory  muia- 
"tion-book  as  proprietor  and  malgoozar  in 
"  the  place  of  my  name,  with  regard  to  the 
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property,  both  kherajee  and  lakherajee, 
noted  at  the  foot  of  this  petition,  situate 
in  zillah  Patna.  Further,  as  of  Ranee 
Dhun  Koer  there  are  two  daughters,  who, 
after  marriage,  by  the  blessings  of  Provi- 
dence,  may  be  blessed  with  children,  they 
and  their  children,  therefore,  are  and  wiU 
be  rthe)  heirs  and  maliks.  (But)  as  long 
as  I  live,  I  shall  keep  the  management  of 
my  household  affairs  in  my  own  hands, 
and  look  after  all  the  transactions  of  dehat, 
&c.,  myself  as  heretofore." 

Roy  Hur  Narain  died  on  ist  March 
1838.  He  had  an  only  son,  Kalika  Pershad, 
who  had  died  leaving  a  widow  Ranee  Dhun 
Koer  and  two  daughters,  who  survived  Roy 
Hur  Narain.  One  of  the  daughters  married 
Amanut  Roy,  and  died  childless.  The  other 
married  Roy  Luchmun  Pershad,  aod  died 
on  the  27th  Kartick  1255  (1847)  leaving 
an  only  son,  the  plaintiff  in  this  suit, 
then  an  infant.  On  the  13th  of  Novem- 
ber 1854,  Ranee  Dhun  Koer  sold  to  the 
defendant  Shumsool  Hoda  a  portion  of  the 
properly  which  belonged  to  Roy  Hur  Narain, 
and  this  suit  was  brought  to  obtain  a  de- 
claration that  the  sale  was  not  binding  on 
the  plaintlflF,  and  that  he  was  entitled  to  the 
estate  of  Roy  Hur  Narain  on  the  death 
of  Ranee  Dhun  Koer. 

The  Lower  Court  held  that  the  plainiiflF 
was  entitled  to  a  decree  for  setting  aside  the 
sale,  conditional  on  the  re-payment  of  the 
purchase-money  by  the  plaintiff,  and  the 
defendant  appealed  from  this  decision. 

On  the  argument  of  the  appeal,  the  de- 
fendant's Counsel  rested  his  case  apon  the 
construction  of  the  petition,  and  did  not  rely 
upon  the  case  which  the  defendant  had  set 
up  in  the  Lower  Coart  that  the  sale  was 
made  to  meet  urgent  necessities,  and  upon 
which  the  I^wer  Court  had  come  to  a  find- 
ing against  him.  The  plainuff  objected  to 
the  condition  for  re-payment  of  the  purchase- 
money.  Both  parties  treated  the  petition 
as  a  testamentary  instrument,  as  it  was 
their  interest  to  do;  for  otherwise  neither 
could  have  any  title  against  the  heir  of 
Roy  Hur  Narain,  if  there  was  one.  N  :- 
withstanding  this  consent,  it  is  necess^  j 
for  us  to  decide  whether  it  is  a  testament*  1^ 
instrument  or  not. 

In  my  opinion,  it  must  be  considered  3 
be  a  testamentary  instrument,  althoui  1 
it  sought  to  have  tiie  name  of  Rar  e 
Dhun  Koer  registered  immediately.  1  e 
words     "I     declare     her"    (Ranee    P'    a 
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Koer)  "  Toy  heir"  and  "  ihey  and  their  chil- 
dren are  and  will  be  the  heirs  and  maliks/' 
as  well  as  the  provision  that  as  long  as  he 
lived  he  should  keep  the   manage  nent  in 
his  own  hands,   I  think,  show   that  it  was 
Roy  Hur  Naratn's  intention  that  it  should 
be  a  testamentary  disposition  of  the  pro- 
perty, and  I  believe  that  this  mode  of  mak- 
ing one  is  not  uncommon.    If  it  is  consider- 
ed as  a  gift,  the  same  rules  of  construction 
would  apply  to  it.     In  construing  it,  we  are 
entitled  to  look  at  the  estate  of  the  testator's 
family,  and,  I  think,  also  at  the  fact  that  he 
was  a  Hindoo,  and  if  either  of  his  grand- 
daughters had   a  son,  that  son  would  be 
entitled  to  offer  funeral  oblations  to  hitn. 
This  mode  of  construction  is  fully  confirmed 
by  the  following  passage  in  the  judgment  of 
the    Privy    Council    in   the    case   of    Sree- 
matty  Soorjee  Monee   Dassee   versus  Dee- 
nobundoo  Mullick*  in   6    Moore's    Indian 
Appeals,  page  526.     ''  In  determining  that 
"  construction,  what  we  must  look  to,  is  the 
"  intention  of    the    testator.     The   Hindoo 
"  Law,  no  less  than  the  English  Law,  points 
to  the  intention  as  the  element  by  which 
we  are  to  be  guided  in  determining  the 
*•  effect  of  a  testamentary  disposition  ;  nof, 
"  so  far  as  *we  are  aware,. is  there  any  dif- 
"  ference  between  the  one  law  and  the  other 
'*  as  to  the  materials  from  which  the  inten- 
••  tion  IS  to  be  collected.     Primarily  the  words 
"  of  the  will  are  to  be  considered.     They 
"  convey   the    expression   of    the   testator's 
"*  wishes;  but  the  meaning   to  be  attached 
**  to  them  may  be  affected  by  surrounding 
'*  circamstances,  and  where  this  is  the  case, 
''  those   circumstances   no    doubt   must   be 
*'  regarded.     Amongst     the     circumstances 
"  thus   to   be   regarded,   is  the   law  of  the 
"  country  under  which  the  will  is  made  and 
**  its  dispositions  are  to  be  carried  out." 

Considering,  then,  the  state  of  his  family 
and  that  he  was  a  Hindoo,  and  taking  the 
entire  instrument  and  construing  its  parts  with 
reference  to  each  other.  I  think  it  was  the 
intention  of  Koy  Hur  Narain  that  the  estate 
s  3uld  be  kept  in  his  own  family,  and  that 
tl  t  daughters  and  their  children  as  well  as 
f  ^nee  Dbun  Koer  should  succeed  to  his  pro- 
p  rty,  and  this  may  be  effectuated  by  allow- 
ii  I  them  to  take  after  Ranee  Dhun  Koer. 
1  lat  is  a  more  natural  disposition  than  their 
t:  :ing  jointly  with  her.  I  think  the  words, 
have  no  other  heir  of  malik  nor  can  there 
*any,"  maybe  read  as  meaning  immediate 
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heir,  and  as  showing  an  intention  that  Ranee 
Dhun  Koer  was  to  be  the  first  to  succeed. 

According  to  the  decision  in  Tagore  versus 
Tagore,  4  Bengal  Law  Reports,  page  103, 
the  daughters'  children,  not  being  in  exist- 
ence at  the  death  of  Roy  Hur  Narain,  could 
not  take  any  interest  under  th^  will ;  but 
effect  will  be  given  to  the  intention  consist- 
ently with  this  decision  by  holding  that 
Ranee  Dhun  Koer  took  the  property  for  her 
life,  and  that,  subject  to  that  estate,  the 
daughters  took  it  absolutely  as  joint  owners. 
This  also  provides  for  the  contingency  ot 
Ranee  Dhun  Koer  dying  before  Hur  Narain, 
as  the  gift  to  the  daughters  would  then 
take  effect  at  his  death,  and  the  interest  of 
the  daughters  being  vested,  on  the  death  of 
one  of  them  without  children,  her  share 
passed  to  the  survivor,  the  plaintiff's  mother ; 
and  on  her  death  the  plaintiff  became  en- 
titled to  the  whole  as  her  heir. 

It  may  be  objected  that  if  the  daughters 
take  jointly  and  both  have  children,  the 
children  of  the  one  who  dies  first  will  be 
excluded,  unless  there  is  a  partition  in  her 
lifetime ;  but  it  is  only  by  this  construction 
that  the  estate  can  be  kept  in  the  testator's 
family,  and  the  husband  of  a  childless  daugh- 
ter be  prevented  from  succeeding  to  her 
share.  The  construction  which  I  put  upon 
this  instrument  is  different  from  what  was 
put  upon  it  in  the  suit  in  which  Chutter  Lai 
Singh  and  others  were  defendants,  reported  in 
13  Weekly  Reporter,  page  285;  and  5 
Bengal  Law  Reports,  page  125 ;  I  have  care- 
fully considered  that  judgment,  and  have 
found  myself  unable  to  concur  in  it.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is  en- 
titled to  the  property  on  the  death  of  Ranee 
Dhun  Koer. 

The  condition  that  the  sale  is  to  be  set 
aside  only  on  the  re-payment  by  the  plaintiff 
of  the  whole  of  the  purchase-money,  cannot 
be  supported.  The  Judge's  reason  for  it  is 
quite  insufficient ;  but  it  appears  that  there 
was  a  mortgage  upon  the  property  for 
Rupees  14,000,  which  was  made  in  order  to 
discharge  encumbrances  created  by  Hur 
Narain  and  some  bonds,  and  that  this  mort- 
gage was  redeemed  by  money  paid  into 
Court  by  the  defendant.  This  sum  of 
Rupees  14,000  ought  to  be  allowed  to  him, 
and  the  decree  must  be  modified  by  sub- 
stituting it  for  the  purchase-money  which  the 
decree  requires  to  be  paid  as  the  condition 
upon  which  ihe  sale  is  to  be  set  aside.  The 
costs  of  this  appeal  to  be  paid  by  the  de- 
fendant. 
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Bay  ley,  J. — I  much  regret  to  have  to  differ 
from  the  Hon'ble  the  Chief  Justice  and  Mr. 
Justice  Mitter  in  this  case. 

In  Volume  XIII.,  Weekly  Reporter,  page 
285,  a  decision  was  come  to  upon  the  very 
same  deed  by  Mr.  Justice  Hob  house  and 
myself.  The  translation  there  adopted  was 
one  agreed  upon  by  both  parties. 

After  most  fully  considering  the  further 
arguments  and  the  judgment  of  the  Hon'ble 
the  Chief  Justice  and  of  Mr.  Justice  Mitter, 
I  cannot  say  I  am  prepared  to  alter  the  opi- 
nion recorded  by  Mr,  Justice  Hobhouse  and 
myself. 

It  is  at  the  same  time  needless  to  repeat 
at  length  the  reasons  there  recorded,  as  the 
same  reasons  prevail  with  me  now.  I  still 
think  that  if  Hur  Narain  intended  to  pre< 
serve  the  inheritance  to  his  granddaughters 
and  their  children,  he  would  have  said  so  in 
the  above  deed,  and  the  greater  the  necessity, 
according  to  Hindoo  feeling,  as  to  providing 
for  funeral  oblation  (a  feeling  apparently  re- 
lied on  by  the  Hon'ble  the  Chief  Justice  and 
Mr.  Justice  Mitter),  the  greater  the  reason 
for  Hur  Narain  to  have  been  explicit  in  the 
terms  he  used. 


The  13th  September  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart.,  yudges. 

Deed  of  sale — Registration. 

Case  No.  677  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Midnapore, 
dated  the  12th  January  iSyo,  modifying 
a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  30th  April  i86g, 

Sreenath  Churn  Dass  (one  of  the  Defendants), 

Appellant, 

versus 

D^arkaaath  Gtiose  {?\\\vi\![.^)^  Respondent, 


Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

In  a  suit  to  recover  possession  of  land  alleged  to  hare 
been  purchased  from  two  parties  (A'andZ)),  one  of  whom 
(Z>)  had  appeared  before  the  Registrar,  admitted  the 
sale,  and  allowed  the  deed  to  be  registered  so  far  as  her 
interest  was  concerned;  but  the  other  {K)  when  he 
appeared  before  the  Registrar,  had  denied  the  deed,aBd 
subsequently  sold  his  share  to  the  defendant  by  a 
register  ed  kobala : 

Held  that  as  there  was  no  evidence  of  fraud  on  the 
part  of  the  defendant  purchaser,  or  that  he  had  purchased 
with  notice,  plaintiff  was  not  entitled  to  a  decree  for 
K^s  share. 

Loch,  J, — The  plaintiff  in  this  case  sues 
to  recover  possession  of  5  cottahs  of  land, 
which  he  alleges  to  have  purchased  from 
Koer  Narain  and  Dino  Moyee — Koer  act- 
ing for  himself  and  the  two  acting  as  guardians 
for  the  minor  Mohendro  Narain.  The  deed 
of  sale  is  dated  the  13th  Bhadro  1273.  Dino 
Moyee  appeared  before  the  Registrar,  and 
admitted  the  sale,  and  so  far  as  her  interest 
was  concerned,  the  deed  was  registered  ;  but 
Koer  Narain,  when  he  appeared  before  the 
Registrar  denied  the  sale,  and  therefore,  so 
far  as  his  share  is  concerned,  the  deed  was 
not  registered,  and  he,  on  the  24th  Aghran 
1274,  sold  his  share  in  the  said  5  cottahs  to 
the  defendant,  special  appellant,  Sreenath 
Churn  Dass,  by  a  registered  kobala. 

The  first  Court  has  found  that  the  first 
deed  of  sale  was,  so  far  as  regards  the  share 
of  Dino  Moyee,  registered,  but  as  regards 
the  share  of  Koer  Narain  the  deed  was 
not  registered,  and,  therefore,  the  plaintitf,  in 
the  face  of  the  deed  propounded  by  the 
defendant,  which  the  first  Court  also  consi- 
dered to  be  genuine,  could  not  recover  the 
whole  of  the  property,  and,  therefore,  the 
first  Court  gave  a  decree  to  the  plaintiff 
for  half  share  only,  namely,  the  share  of 
Mohendro. 

The  plaintiff  appealed,  and  the  Lower  Ap- 
pellate Court  found  that  the  plaintiff's  deed 
was  a  genuine  deed,  and  that  Koer  Narain 
executed  the  subsequent  deed  in  fraud  of 
the  plaintiff,  who  was,  therefore,  entitled  to 
recover  possession  of  the  whole  property*. 
The  Subordinate  Judge,  therefore,  modified 
the  decree  of  the  first  Court,  and  gave  llie 
plaintiff  a  decree  for  5  cottahs.  There  was 
no  cross-appeal  on  the  part  of  the  defend* 
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ant  with  regard  to  the  half  share  which 
had  already  been  decreed  to  the  plaintiff  by 
the  first  Court. 

The  defendant  Sreenath  comes  up  in  spe- 
cial appeal  with  regard  to  the  share  of 
Koer  Narain,  and  urges  that  the  Lower 
Appellate  Court  was  wrong  in  giving  the 
plaintiff  a  decree  for  that  share.  We  think 
the  contention  is  good.  The  Lower  Ap- 
pellate Court  has  nowhere  held  that  the 
defendant's  deed  of  sale  was  not  duly  ex- 
ecuted, or  that  consideration  did  not  pass 
from  the  defendant  to  the  vendor,  or  that 
the  defendant  had  any  notice  of  the  previous 
sale.  Then,  again,  with  regard  to  the  ques- 
tion of  registration,  the  law  requires  that 
all  the  parties  executing  a  deed  should  ap- 
pear before  the  Registrar  either  in  person  or 
by  their  duly  authorized  agents,  and  before 
a  deed  can  be.  properly  registered,  all  the 
parties  should  be  before  the  Registrar,  and 
they  must  be  consenting  to  the  deed.  Now, 
even  if  we  were  to  admit  that  the  sale  of 
Dino  Moyee  is  a  good  sale,  and  that  the 
deed,  so  far  as  she  is  concerned,  is  properly 
registered,  it  is  very  clear  that  there  was 
no  registration  so  far  as  Koer  Narain 
was  concerned.  We  think  it  very  doubtful 
whether,  un3er  the  circumstances,  any  re- 
gistration did  properly  take  place.  But  we 
do  not  express  any  opinion  on  the  subject  ; 
it  is  sufficient  for  us  to  say  that  there 
was  no  registration  on  the  part  of  Koer 
Narain. 

The  documents  before  us,  being  for  pro- 
perty of  the  value  of  less  than  100  rupees, 
are  not  required  to  be  registered,  it  being 
optional  with  the  parties  to  register  them. 
But  in  Section  50  it  is  said  that — "  Every  in- 

*  strument  of  the  kinds  mentioned  in  Clauses 

*  1,  2.  and  3  of  Section  18,  shall,  if  duly 

*  registered,  take  effect,  as  regards  the  pro- 
'  perty    comprised    therein,   -against    every 

*  unregistered  instrument  relating  to 
'  the   same  property,    whether    such   other 

*  instrument  be  of  the  same  nature  as  the 
'  registered   instrument   or  not. "     And   in 

the  case  of  Mohsin  Ali  versus  Azmut  Ali 
(9  Weekly  Reporter,  page  282),  there  is 
this  observation  ;  "  The  practical  distinction 
"  between  the  two  classes  of  deeds,  viz.y 
**  those  the  registration  of  which  is  compul- 
•'  sory  under  Section  17,  and  those  the  regis- 
"  tration  of  which  is  optional  under  Section 
*«  18,  Clauses  1-3,  amounts  to  this — that  the 
"  former,  if  unregistered,  cannot  be  receiv- 
"  ed  in  evidence  at  all,  while  the  latter  may 
''  be  received  in  evidence  notwithstanding 
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**  the  want  of  registration,  though  they 
*'  must  give  way  to  registered  documents  of 
^*  subsequent  dates  relating  to  the  same  pro- 
"  perty."  And  in  the  case  of  Ram  Chand 
Kamar  versus  Modhoo  Soodun  Mojoomdar 
(7  Weekly  Reporter,  page  119)  it  was  laid 
down  that.  "  in  order  to  prevent  the  operation 
"  of  this  Section,  it  is  necessary  to  show 
"that  the  registered  deed  was 'fraudulently 
"  executed,  and  that  the  purchaser  was  wil- 
"  fully  and  intentionally  a  party  to  the  fraud 
"  of  the  vendor,  or  at  least  that  the  second 
"  deed  was  executed  without  valuable  con- 
**  sideration." 

Now,  so  far  as  the  defendant-purchaser  is 
concerned,  there  is  no  finding  of  fraud,  or 
even  that  he  purchased  with  notice  ;  and  from 
what  has  been  said  by  the  pleader  for  the 
respondent,  it  does  not  appear  that  there  is 
any  evidence  on  the  record  by  which  fraud 
can  be  proved  against  him. 

In  disposing  of  this  case,  the  Subordinate 
Judge  has  referred  to  the  fundamental  prin- 
ciples of  the  former  registration  law,  but  it  was 
quite  unnecessary  for  him  to  look  beyond  the 
present  law.  He  says  that  in  that  law 
there  is  no  provision  to  countenance  such  a 
fraud  as  in  the  present  law.  But  this  case 
having  occurred  since  the  present  law  came 
into  operation,  it  must  be  disposed  of  by 
that  law,  and  not  by  anything  which  was 
the  former  law. 

In  this  view  of  the  case,  we  think  that 
the  judgment  of  the  Lower  Appellate  Court 
must  be  reversed,  and  that  of  the  first  Court 
restored  and  aflEirmed.  The  special  appeal  is 
decreed  with  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 


f 

j  The  13th  September  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 
Judge. 

Written  contracts— Parol  evidence. 

Case  No.  675  of  1870. 

Special  Appeal  irom  a  decision  passed  by  the 
Subordinate  Judge  of  Nuddea,  dated  the 
21st  January  iSyo^  modifying  a  decision 
of  the  Moonsiff  of  Santipore,  dated  the 
1 6th  September  i86g, 

Beharee  Lall  Dey  (Defendant),  Appellant, 

versus 
Kaminee  Soonduree  (Defendant),  Respondent 

49 -a 


320 


Civil 


THE  WEEKLY  REPORTER. 


Rulings.         [Vol.  XIV. 


Baboos   Hem  Chunder  Banerjee  and   Grish 
Chunder  Mookerjee  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

The  rule  that  verbal  evidence  is  not  admissible  to 
vary  or  alter  the  terms  of  a  written  contract  is  not 
applicable  where  the  parties  did  not  intend  that  the 
wnting  should  contain  the  whole  agreement  between 
them ;  and  this  may  appear  either  by  direct  evidence  or 
by  informality  in  the  writing. 

Couch,  C  y. — The  only  question  in  this 
case  was  whether  the  Lower  Appellate  Court 
was  right  in  refusing  to  allow  interest  at  the 
rate  of  4  annas  per  cent,  per  diem  for  more 
than  1 5  days.  The  defendant  borrowed  of  the 
plaintiff  200  rupees,  and  an  entry  in  the 
plaintiff's  book  sealed  by  the  defendant  was 
produced,  which  is  as  follows :  "  Rupees  200 
"  lent  to  Kaminee  Soonduree  Chowdhrain, 
"  interest  at  the  rate  of  annas  4  per  diem  per 
"  hundred."  The  Subordinate  Judge  found 
that  it  was  proved  from  the  evidence  of  some 
of  the  witnesses  cited  by  both  parties  that 
the  loan  was  agreed  to  be  paid  within  15 
days,  and  that  this  was  considered  by  the 
Court  below  to  be  the  fact.  It  was  con- 
tended for  the  appellant,  the  plaintiff,  that 
the  hath-chitta  or  entry  was  the  only  evidence 
of  the  contract;  and  no  time  of  payment 
being  specified  in  it,  the  money  was  payable 
on  demand,  and  did  not  become  due  until 
demand  was  made,  and  the  interest  was 
payable  at  the  rate  of  annas  4  per  diem 
per  hundred  until  then ;  and  the  case  of 
Kasheenath  Chatterjee  versus  CYiwri^tQ  Churn 
Banerjee,  5  Weekly  Reporter,  page  68, 
before  a  Full  Bench,  was  quoted  to  show 
that  the  rule  that  verbal  evidence  is  not 
admissible  to  vary  or  alter  the  terms  of  a 
written  contract  in  cases  in  which  there  is 
no  fraud  or  mistake  is  to  be  applied  in  the 
mofussil.  I  agree  to  this,  but  in  applying 
the  rule  we  must  always  consider  what  is 
the  reason  of  it.  The  rule  is  grounded  upon 
this — that  the  parlies  to  the  instrument 
must  be  presumed  to  have  committed  to 
writing  all  which  they  deemed  necessary  to 
give  full  expression  to  their  meaning.  Where 
that  appears  not  to  have  been  their  intention, 
the  rule  is  not  applicable.  For  instance,  a 
defendant  gave  a  verbal  warranty  of  a  horse 
which  the  plaintiff  thereupon  bought  and 
paid  for,  and  the  defendant  then  gave  him  the 
following  memorandum  :  *'  Bought  of  G.  P. 
a  horse  for  the  sum  of  £  7-2-6— G.  P.;" 
and  it  was  held  that  parol  evidence  might  be 
given  of  the  warranty,  the  Court  considering 
that   the   paper  was  meant  merely  as  a  me- 


niorandum  of  the  transaction  or  an  informal 
receipt  for  the  money,  and  not  as  containing 
the  terms  of  the  contract  itself.  Allen 
versus  Pink,  IV,  M.  and  W.,  page  140. 

That  the  parties  did  not  intend  that  the 
writing  should  contain  the  whole  agreement 
between  them  may  either  appear  by  direct 
evidence,  as  in  several  cases  cited  in  Leake  on 
Contracts,  103,  Note  (b),  or  the  writing  may 
be  so  informal  as  to  show  it  was  not  the 
intention.  I  think  the  present  case  belongs 
to  the  latter  class.  The  parlies  had  agreed 
that  the  debt  should  be  paid  off  in  15  days, 
but  the  hath-chitta  does  not  mention  anytime 
for  payment.  Where  no  time  is  mentioned, 
a  debt  is  payable  on  demand  ;  but  I  cannot 
think  the  time  here  was  omiited  in  order  to 
make  the  money  payable  on  demand.  I  think 
the  entry  was  only  intended  as  a  memoran- 
dum of  the  loan  of  the  Rupees  200  and  of 
the  rate  of  interest,  and  it  was  not  intended 
to  fix  the  lime  of  payment  by  it.  Con- 
sequently, the  rule  as  to  parol  evidence  not 
being  admissible  does  not  apply,  and  the 
decision  of  the  Subordinate  Judge  is  right. 
The  appeal  must  be  dismissed  with  costs. 

Jacksony  J. — I  wholly  concur. 


The  13th  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Milter,  Judges. 

Execution-sale— Irreg^ularity. 

Case  No.  226  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  2nd  April  i8yo. 

Khodeja  Bibee  (Judgment-debtor), 
Appellant, 

versus 

Moonshec  Johad  Roheen  (Auction-purchaser) 
and  another  (Decree-holder),  Respondents. 

Baboo  Jadub  Chunder  Seal  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Where  an  irregularity  in  an  execution-sale  {e.  ^.,  a 
misstatement  in  the  notification)  produces  a  mistake^ 
and  the  property  is  consequently  sold  at  an  inadequate 
price,  the  judsrment-debtor  is  entitled  to  have  the 
sale  reversed. 

Jackson,  J. — When  this  case  was  last 
before  the  Court,  we  adverted  to  a  miscon* 
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ception  as  to  the  matter  of  enquiry  into 
which  the  Subordinate  Judge  had  fallen, 
and  we  remanded  the  case  in  order  that  he 
might  enquire  upon  the  evidence  whether 
the  misstatement  or  mistake  in  the  notifi- 
cation of  sale  had  led  to  mistake  on  the  part 
of  purchasers,  so  that,  in  consequence  of 
that,  the  property  had  been  sold  at  an  inade- 
quate price.  Of  course,  in  directing  an  en- 
quiry as  to^  whether  bidders  had  been  de- 
barred from  attending  the  sale,  we  meant 
sabstantial  bidders  and  persons  of  the  class 
who  were  likely,  on  their  own  account  or 
on  account  of  their  employers,  to  pay  a  fair 
and  adequate  price  for  such  a  property. 

The  Subordinate  Judge  has  now  dealt, 
although  he  has,  we  think,  insufficiently 
dealt,  with  that  question,  and  has  had  evi- 
dence produced  before  him,  namely,  that 
of  three  witnesses  who  depose  that  they 
were  instructed  by  different  persons  to 
attend  the  sale  and  to  make  certain  bids, 
which  are  considerably  in  excess  of  the 
money  for  which  this  properly  was  actually 
knocked  down,  for  the  property  in  question. 
These  persons  all  show  that  they  came  from 
various  distant  places  expecting  or  being 
informed  that  the  sale  would  take  place  at 
12  o'clock  at  noon;  and  on  arriving  at  the 
Court-bouse  at  different  times  between  the 
hoars  of  10  and  12  o'clock,  they  found  that 
the  sale  had  already  taken  place. 

Now,  this  evidence  might,  perhaps,  have 
heen  easily  displaced.  The  purchaser  might 
have  been  able  to  show  that  those  persons 
were  not  the  agents  of  the  parties  by  whom 
they  represented  themselves  to  have  been 
employed,  or  that,  although  the  proclamation 
announced  1  z  o'clock  as  the  hour  of  sale, 
it  was  perfectly  notorious  that  sales  during 
that  particular  time  of  the  year  took  place 
at  an  earlier  hour,  and  that  other  sales  had 
80  taken  place,  although  the  notification 
stated  12  o'clock — or  the  witnesses  might 
have  been  discredited.  But,  in  point .  of 
fact,  the  purchaser  has  done  nothing  of  this 
sort.  The  Subordinate  Judge  has  not  really 
addressed  himself  to  the  testimony  of  the 
witnesses.  He  has  contented  himself  with 
making  a  general  observation  that  he  finds 
there  were  seven  bidders  in  attendance,  and 
therefore  he  seems  to  take  no  account  of  the 
evidence.  It  might  have  been  shown  that 
those  bidders  were  substantial  bidders  which 
it  does  not  appear  that  they  were.  The 
mere  fact  of  seven  bidders  being  present, 
when  there  are  scores  of  persons  in  attend- 
ance in  the  Court  on  business,  would  not 
really  tell  one  way  or  another. 


If  evidence  of  the  kind  which  we  have 
'  suggested  had  been  given  for  the  purchaser, 
I  (speaking  for  myself)  would  not  have  had 
much  difficulty  in  believing  it,  because,  being 
familiar  with  the  practice  of  the  Mofussil 
Courts  in  these  matters,  I  could  easily  be- 
lieve that  the  parties  had  been  aware  of  the 
temporary  departure  from  the  ordinary  rule 
in  respect  of  the  sitting  of  the  Court,  and 
holding  such  sales  as  this ;  but  no  evidence 
of  the  sort  was  given.  The  Subordinate 
Judge,  in  short,  seems  to  consider  that  an 
error  of  the  sort  described  in  the  proclama- 
tion is  a  very  trifling  and  insignificant 
matter ;  that  it  may  be  assumed  that  the  error 
went  for  nothing ;  and  that  the  parties  really 
understood  what  was  intended  to  be  sold, 
and  when.  But  this  cannot  be  so.  The 
rights  and  interests  of  suitors  are  not  to  be 
dealt  with  in  this  rash  wav. 

But  beyond  this,  we  are  for  another  reason 
dissatisfied  with  the  judgment  of  the  Court 
below.     We  are  inchned  to  think  that  the 
judgment   of  the  Court   is  warped   by  the 
view    which    the    Subordinate    Judge    look 
of  the  matter  before  him,  because  he  seems 
to  be  under  some  impression  that  an  attempt 
was   made  to  dictate  to  the  Court  by  the 
course  which  the  parties  took.     If  the  fact 
had   been  that  two  lots  of  the  property  of 
the  judgment-debtor  had  been  disposed  of 
in  the  same  [sale,  and  the  judgment-debtor 
had  come  before  the  Court  and  said  :   ''  I 
claim  that  the  sale  in  respect  of  these  two 
lots  should  be  set  aside ;  but  as  it  so  hap- 
pens that  one  of  the  lots  has  been  sold  for 
an  adequate  price,  I  elect  to  stand  by  that, 
and  claim  to  set  aside  the  sale  of  the  other 
which    has  been    sold   for  an    inadequate 
price,"  he  would  have  been  entitled  to  do 
so ;  but  it  appears  that  the  judgment-debtor 
in  this  case  had  the  same  ground  of  objec- 
tion upon  both  the  lots,  and  did  not  insist 
on  it,  but  the  purchaser  had  paid  up  a  suffi- 
cient sum   to  make  up  for  inadequacy  of 
price,  and  so  satisfied  the  judgment-debtor, 
who  has  withdrawn  his  claim  in  respect  to 
that  lot ;  but  in  respect  to  the  other  lot,  we 
see    no    reason    why    the   judgment-debtor 
should    not    insist   on   his    right.     He   has 
made   out   that    there   was   an   irregularity. 
There     was    evidence    to    show     that    the 
irregularity  produced  a  mistake,  and  conse- 
quently the  property  had  been  sold  at  an 
inadequate  price.     That  evidence   is  in  no 
way  displaced.     We    think  the  judgment- 
debtor  is  entitled  to  have  the  sale  reversed. 
The  purchaser  will  receive  back  his  purchase* 
money.    We  make  no  order  as  to  costs. 
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The  14th  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Limitation — Cause  of  action — Clause  16,  Section 
1,  Act  XIV.  of  1859. 

Reference  to  the  High  Court  by  the  Officiate 
ing  Judge  of  the  Small  Cause  Court  at 
Ranaghat,  dated  the  16th  August  18 jo. 

Shumboo  Chunder  Mullick  {Plaintiff) 

versus 
Pran  Kristo  Mullick  {Defendant), 

In  a  suit  to  recover  certain  ornaments  (or  their  value) 
which  had  been  obtained  by  defendant  from  plaintiff's 
ancestor  with  a  view  to  borrowing  money  on  them, 
limitation  was  held  to  be  {Toverned  by  Clause  16,  Section 
1^  Act  XIV.  of  1859,  2ind  the  cause  of  action  to  arise 
when  defendant  set  up  an  adverse  claim  in  respect  of 
the  ornaments. 

Reference. — The  question  in  this  case  is  the 
period  of  limitation  applicable.  Defendant 
induced  a  deceased  ancestor  of  plaintiff  to 
let  him  have  some  ornaments  for  a  while  with 
a  view  of  borrowing  money  on  them.  He 
has  not  returned  them,  and  is  now  sued  for 
them  or  their  vahie  by  plaintiff.  The  transac- 
tion took  place  more  than  six  years  before 
the  plaint  was  filed  ;  and  such  being  the  case, 
it  is,  I  think,  barred  by  limitation,  but  plaint- 
iff's pleader  contends  that  defendant  must  be 
looked  upon  in  the  light  of  a  trustee  or  depo- 
sitary, in  which  case  the  limitation  would  be 
governed  by  Clause  15,  Section  1  or  Section 
2  of  the  Limitation  Act.  1  think  the  trans- 
action between  plaintiff's  ancestor  and  de- 
fendant was  simply  in  the  nature  of  a  com- 
modatiun  as  defined  by  the  law-books,  and 
that,  in  a  suit  for  the  recovery  thereof,  being 
in  the  nature  of  a  suit  for  moveable  pro- 
perty, the  proper  limitation  is,  under  Clause 
16,  six  years. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  hy — 

Jackson,  J. — This  seems  to  be  a  very  clear 
case,  and  upon  the  showing  of  the  Judge 
himself  as  to  the  application  of  the  Section 
to  which  he  would  refer  the  present  suit,  the 
suit  appears  to  be  within  lime.  The  Judge 
proposes  to  apply  the  provisions  of  Clause  16, 
Section  i,  Act  XIV.  of  1859.  The  terms  of 
that  Section  are  :  '*  To  all  suits  for  which 
no  other  limitation  is  hereby  expressly  pro- 
vided, the  period  of  six  years  from  the  lime 


the  cause  of  action  arose."  The  question 
then  would  be,  at  what  time  did  the  cause 
of  action  in  .this  suit  arise  ? 

It  is  very  clear,  we  think,  that  the  cause 
of  action  in  this  case  did  not  arise  at  the 
time  when  the  ornaments  were  deposited 
with  the  defendants,  but  at  the  lime  when,  as 
alleged  by  the  plaintiff,  the  defendant  set  up 
an  adverse  claim  in  respect  of  those  orna- 
ments, and  thereby  obliged  the  plaintiff  to 
take  legal  means  for  the  recovery  of  the  or- 
naments. That  appears  to  have  taken  place 
in  the  year  1869,  well  within  the  period  of 
the  limitation  of  six  years.  The  suit  was 
therefore  in  time. 


The  14th  September  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Reversioner— Hindoo  widow— Fraud. 

Case  No.  1046  of  1870. 

Special    Appeal    from    a     decision    passed 
by  the  Judge  of  Hooghly,  dated  the  ^j/A 
February    i8yo,    reversing   a   decision    of 
the  Subordinate   Judge  of  that  District^ 
dated  the  2jrd  July  i86g. 

Chunder  Koomar  Gangooly  (Plaintiff), 

Appellant^ 

versus 

Rajkishen  Banerjee  and  others  (DefendanU), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Anund  i^hunder  Ghossa I  for 
Respondents. 

A  Hindoo  widow  beingf  in  possession  ofccrtain  lakheraf 
land  m  which  she  had  a  life.interest,the  zemindar  brou|rbt 
*  s"'*  against  a  minor  reversioner  and  others  to  resume 
theland,obtained  an  ex-parte decrcc,and  whether,  under 
color  thereof  or  not,  afterwards  obtained  possession.  The 
widow  who  was  then  dispossessed  broug^ht  a  separate  snit 
to  recover  the  property  in  which  the  reversioner,  who  had 
meantime  come  of  age,  was  joined  as  a  co-plaintiff. 
Owing  to  a  petition  presented  by  the  widow,  this  suit 
was  treated  as  having  come  to  an  end. 

Held  that  in  the  circumstances,  and  the  consequent 
jeopardy  to  the  title  of  the  reversioners,  the  rever»oner 
above  referred  to  was  competent,  without  showing  fni.ud 
on  the  part  of  the  widow,  to  (bring  a  suit  to  have  tbe 
land  reduced  to  his  possession, and  to  prevent  the  zemin- 
dar from  acquiring  title  by  adverse  possession. 

Jackson,  J. — The  facts  of  the  case  are 
that  one  Bidya  Bhoosun  Banerjee  in  his 
lifetime  was  entitled  to  and  held  32  bee^ 
gahs  of  lakheraj  land.     He  had  a  son  Bipro- 
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Dass  Banerjee,  and  another  named  Pittambcr, 
who  predeceased  him,  and  also  a  daughter, 
whose  son  is  the  present  plainiifF,  Chunder 
Koomar  Gangooly.  Bidya  Bhoosun,  on  his 
death,  was  succeeded  by  Bipro  Dass,  and 
Bipro  Dass  by  his  widow  Bhowanee  who 
held  possession,  and,  according  to  ihe  plaint- 
iff's statement,  is  still  entitled  for  her  lifetime 
to  the  property  in  question. 

While  Bhowanee  was  holding  the  proper- 
ty, the  zemindar  commenced  a  suit  against 
Hurosoonduree,  the  widow  of  Pittamber, 
the  second  son  of  Bidva  Bhoosun,  and 
against  Chunder  Koomar,  who  was  then 
a  minor,  and  represented  as  being  under  the 
guardianship  of  Hurosoonduree.  It  appears 
that  a  brother  of  Chunder  Koomar  was  also 
a  defendant  in  that  suit.  Hurosoonduree 
did  not  defend  the  suit,  and  the  zemindar 
obtained  a  decree  ex  parte,  and,  whether 
under  color  of  that  decree  or  not,  does  not 
precisely  appear,  but  the  zemindar  appears  to 
have  afterwards  got  possession. 

The  widow  Bhowanee,  who  was  then  dis- 
|K>ssessed,  did  not  take  any  steps  in  the  exe- 
cution-proceedings, but  in  1866  she  brought 
a  separate  suit  in  which  this  plaintiff  was 
joined  as  co-plaintiff,  having  in  the  mean- 
time come  of  age,  for  the  recovery  of  the 
property. 

Pending  the  suit,  Bhowanee  presented  a 
petition,  admitting  that  she  had  no  title,  and 
withdrawing  from  the  suit ;  but,  subsequent- 
ly, before  the  suit  had  been  finally  disposed 
of,  she  presented  a  further  petition,  in 
which  she  alleged  that  she  had  been  moved 
to  present  the  first  petition  by  a  proposal 
emanating  from  the  zemindar,  but  that  the 
proposal  then  made  had  not  been  carried  out, 
and  she  prayed  to  be  allowed  to  resume  the 
conduct  of  the  suit.  This  prayer  was  dis- 
allowed, and  eventually  the  suit  was  treated 
as  having  come  to  an  end. 

An  appeal  was  made  to  this  Court,  but 
the  decision  come  to  below  was  affirmed. 
and  the  plaintiff  now  brings  this  suit  as  pro- 
bable reversioner,  and  having  an  interest  in 
the  property,  praying  that  the  right  of  him- 
self and  other  reversioners  mav  be  de- 
clared,  that  the  property  may  be  restored 
to  his  possession  or  the  possession  of  the 
family,  and  also  that  the  decree  for  lestimp- 
tion  obtained  bv  the  zemindar  mav  be  cot 
of. 

He    got   a   decree   in   the    Court   of  first 
i  nstance,  bqt  thai  decree  has  been  reversed 


by  the  Zillah  Judge,  who  holds  in  the  first 
place  that  the  plaintiff  has  no  right  to  main- 
tain the  suit.  He  says  :  **  I  think  the  plaint- 
**  iff' s  cause  of  action  does  not  accrue  until 
"  Bhowanee's  death,  and  that  he  has  entirely 
"  failed  to  prove  the  alleged  fraud  whereby 
*'  alone  he  could  have  acquired  a  right  to 
"  sue  for  possession."  The  Judge  then 
adverts  to  the  merits  of  the  case,  and  upon 
that  part  of  it  also  he  considers  the  plaint- 
iff fails  to  prove  a  lakheraj  title. 

On  the  first  of  these  points,  it  seems  to 
us  there  is  a  mistake.  It  is  not  necessary, 
we  think,  for  the  purposes  of.  this  suit,  to 
show  absolute  fraud  on  the  part  of  the  widow 
Bhowanee.  The  Full  Bench  decision  in 
9  Weekly  Reporter,  page  508,  indicates 
under  what  circumstances  the  reversioner 
may  come  into  Court  during  the  lifetime  of 
the  widow  to  obtain  the  necessary  relief; 
and  it  seems  to  us  that  in  the  circumstances 
disclosed  in  this  case,  upon  the  failure  of 
the  suit  brought  by  Bhowanee,  in  which 
this  plaintiff  was,  we  think,  irregularly  made 
a  party,  and  the  consequent  jeopardy  to  the 
title  of  the  reversioners  themselves,  the 
plaintiff  had  a  sufficient  interest,  and  was 
competent  to  bring  a  suit  to  have  the  land 
reduced  to  his  possession,  and  to  prevent  the 
zemindar  from  acquiring  a  title  by  way  of 
limitation  from  12  years'  adverse  possession. 

We  think,  therefore,  it  was  necessary  to 
go  into  the  merits  of  the  case. " 

Then,  upon  the  merits,  we  are  also  of 
opinion  that  the  Lower  Appellate  Court  has 
miscarried.  It  seems  to  us  that,  in  the  cir- 
cumstances stated,  if  the  plaintiff  once  got 
rid  of  the  decree  obtained  by  the  zemindar 
for  resumption  of  the  land  (and  it  seems  to 
us  that  he  was  entitled  to  have  that  decree 
set  aside),  he  would  not  be  under  the  neces- 
sity of  proving  a  lakheraj  title,  but  it  would 
lie  upon  the  defendants,  the  zemindars,  on 
the  other  hand,  to  show  by  what  right  they 
maintained  possession  of  this  land  which 
ihe  ancestors  of  the  plaintiff  had  held,  and 
fiom  which  they  were  dispossessed  as  the 
sequel  ot  the  resumption-decree  obtained 
bv  the  zemindars. 

We  do  not  think  ihe  case  is  in  such  a 
condition  ih<it  we  can  ^o  inio  the  evidence 
and  dispose  of  it  upo^i  Uie  meiiis,  but  the 
case  must  go  back  to  the  Lower  Appellate 
Court  to  be  re-tried  under  trie  directions  we 
nave  stated. 
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The  14th  September  1870. 

Present :  > 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanaih 

Mitter,  fudges. 

Instalments — I  nterest — Execution. 

Case  No.  261  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  East  Burd' 
wan,  dated  the  2gth  April  iS'^o, 

Sumo  Moyee  Dassee  (Decree-holder), 

Appellant^ 

versus 

Kishen  Coomaree  Bibee  and  another  (Judg- 
ment-debtors), Respondents. 

Baboo  Romanath  Bosc  for  Appellant. 

Baboo  Oopendro  Chunder  Bose  for 
Respondents. 

Where  a  decree  ordering^  payment  by  instalments 
does  not  provide  for  the  payment  of  interest,  the  Court 
executing  it  is  bound  to  refuse  giving  interest,  upon 
objection  being  taken  thereat,  even  though  on  particular 
occasions  interest  has  been  claimed  and  allowed.  Where 
interest  is  objected  to  in  such  a  case,  and  the  decree- 
holder  is  subjected  to  serious  loss  by  delay  in  satisfy- 
ing his  claim,  he  is  entitled  to  proceed  at  once  against 
any  property  which  may  be  liable  under  the  decree  to 
attachment  and  sale  on  default  of  payment  of  any  of 
the  instalments. 

Jackson,  J, — It  seems  10  us  that  the 
order  made  by  the  Subordinate  Judge  in  this 
case  is  inequitable. 

The  transaction  out  of  which  this  appeal 
arose  included  the  decree-holder  and  the 
original  debtor,  and  also  the  surety,  who  had 
made  herself  answerable  to  satisfy  the  claim 
of  the  plaintifT. 

The  decree  which  the  plaintiff  obtained 
contains  a  stipulation  that  certain  property 


of  the  surety  which  had  been  hypothecated 
for   the    payment   of   the    debt   should  be     * 
liable    to    attachment   and    sale    upon  the 
default   of  the   judgment-debtor   to   satisfy 
any  of  the  instalments  by  which  the  amoam 
was  ordered  in  the  decree  to  be  paid.     The 
decree,    it   seems,   contained    no   provision 
for   interest.     Default  has   occurred  in  the 
payment  of   the    instalments,    and    the  de- 
cree-holder applied  I'or    execution    of    her 
decree  as  provided  therein  by  the  attachment 
and    sale    of    the    surety's    property.    She 
also  applied  that,  interest  should  be  added 
to  the  amount  due,  and  she  contended  that 
she  was  entitled    to  interest  on    account  of 
certain  previous  occurrences,  which  undoubt- 
edly   showed    that  on    particular   occasions 
interest    had    been    claimed   and    allowed : 
but  the  Court  below  held,  and  as  we  think 
rightly,  that,  however   that  may  have  been, 
the  decree  did  not  provide  for  the  payment 
ofJ^^teresi;  and  upon  the  objection   being 
taken,  it  was  bound  to  refuse  giving  interest 
on  this  occasion.     That   being  so,  and  the 
decree-holder,  being  manifestly  subject  ^«  a 
serious    loss    every     day    that     saiisfactlon 
of  the  decree  was  delayed,  because  interest 
did    not   run,  was  surely  entitled,  whatever 
claims  to  consideration  the  judgment-debtor 
may    have   had,    and    however   equitable   it 
may  have   been    to   appoint    a   receiver   in 
order  to  the  most  efficient  use  being  made 
of  the  property  which  the  judgment-debtor 
had  at  her  disposal,  the  decree-hoKier,  we 
say,  had  a  clear    right  to   insist    upon    the 
speedier  means  of  recovering  the  amount  due 
by  proceeding  at  once  against  the  .property 
ot  ihe   surety.     The   Subordinate  Judge,  in 
refusing  to  proceed  in  that  way,  appears  to 
have    overlooked    this    obvious    considera- 
tion. 

The  matter  has  been  laid  before  us  In  this 
special  appeal  by  the  zemindar,  and  the 
vakeel  who  appears  for  the  surety  admits 
tuat  he  has  no  argument  to  oppose  to  this 
represeniation.  We  think,  therefore,  that 
the  order  of  the  Subordinate  Judge,  so  far 
as  he  refuses  execution  agamst  the  sureties, 
must  be  set  aside,  and  the  Court  below  must 
be  directed  to  proceed  as  requested  by  the 
attachment  and  sale  of  the  property  of  the 
sureties. 

We  make  no  order  as  to  the  appointment 
of  a  receiver  to  the  property  of  the  judg- 
ment-debtor.    The  appellant  is   entitled   to 

her  costs. 
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The  15th  September  1870., 

Present : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 

Judges, 

Sale— Fraud. 

Case  No.  920  of  1870. 

Special  Appeal  from  'a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad, 
dated  the  lyth  February  iSyo,  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  21st  August  i86g, 

Choonee  Sahoo  (Plaintiff),  Appellant, 

versus 

Munnoo  Lall  and  others  (Defendants), 
RespondAits, 

Mr.  G.  C,  Paul  and  Baboos  Onoc-^oi 
Chunder  Mookerjee  and  Mohendro  Lall 
Mitter  for  Appellant. 

J^.  C.  Piffard  and  Baboos  Romesh  Chun- 
der Mitter^  Kalee  Kishen  Sein,  and  Boodh 
Sein  Singh  for  Respondents. 

In  a  suit  to  sel  aside  an  execution-sale  on  the  ground 
of  fraud,  it  is  not  sufficient  for  a  Court  to  find  that  the 
mode  of  making  the  attachment  and  proclamation  was 
according  to  law,  but  it  is  necessary  to  consider  the 
surrounding  circumstances. 

Loch^    y. — Thk    plaintiff    in    this    case, 


firmed,  Choonee' Lall  presented  a  petition  to 
set  aside  the  sale,  but  it  was  rejected,  and 
he  now  ^rings  the  present  suit  to  set  aside 
the  sale  'on  the  ground  of  fraud,  alleging, 
among  other  things,  that  he  was  not  aware 
of  the  attachment  and  sale-proclamation ; 
that  Mokund  Lall  and  Munnoo  Lall  are  one 
and  the  same  person  ;  and  that  Munnoo  Lall 
himself  was  the  reaj  purchaser  in  the  name 
of  Mokund  Lall;  further  that  no  notice,  as 
required  by  Section  216  of  the  Code  of  Civil 
Procedure,  had  been  served  upon  him,  though 
three  of  the  decrees  that  were  sought  to  be 
executed  bore  dates  more  than  a  year  pre- 
vious to  the  application  for  execution. 

The  first  Court  found  that  the  proceedings 
of  the  defendant  Munnoo  Lall  were  tainted 
with  fraud,  and  that  the  sale,  therefore,  must 
be  set  aside,  but  it  thought  it  was  unnecessary 
to  enquire  whether  Mokund  Lall  and  Mun- 
noo Lall  were  one  and  the  same  person.  An  * 
appeal  was  preferred  to  the  Subordinate 
Judge,  who  reversed  the  decision  of  the  first 
Court,  holding  that  the  sale  had  been  pro- 
perly conducted,  and  that  it  was  the  plaint- 
iff who  was  anxious  to  defraud  his  creditor 
by  not  paying  him  his  just  debt. 

We  think  the  Subordinate  Judge  has  not 
looked  into  the  case  properly.  He  has  con- 
fined his  attention  only  to  what  he  considers 
the  irregularities  in  the  conduct  of  the  sale, 
and  being  satisfied  from  the  evidence  of  the 
witnesses  on  the  part  of  the  defendant  that 


Choonee  Lall,  brought  an  action  against  the    there  was  no  such  irregularity  committed  in 


defendant  Munnoo  Lall,  for  the  possession 
of  5  annas  and  some  gundahs  share  of  the 
property  in  question,  and  on  the  12th  March 
1866  he  obtained  a  decree  in  the  Moonsiff's 
Court  for  2  annas  and  odd  gundahs  with 
costs   in   proportion.     An   appeal   was  pre- 
ferred,   and    on   the    29th    June    1866    the 
Subordinate  Judge  decreed  the  whole  of  the 
plaintiff's  claim ;  but,  on  appeal  to  the  High 
Court,  the  decree  of  the  Subordinate  Judge 
was  set  aside,  and  that  of  the  Moonsiff  was 
affirmed  on  the  1st  February  1867,  and  that 
decree  gave  the  parties  costs  in  proportion. 
An  application  for  review  of  judgment  was 
filed  by  Choonee  Lall,  which  was  rejected 
with  costs  on  the  3rd  January  1868.     On  the 
5th  March  1868,  the  defendant  Munnoo  Lall 
took  out  execution  for  the  costs  awarded  to 
him  in  the  four  decrees ;  and  after  the  issue 
of  attachment  and  sale-proclamation  caused 
the  rights  and  interests  of  Choonee  Lall  in 
the  property  to  be  sold  on  the  28th   April 
1S68,   and   the  property  was  purchased  by 
one  Mokund  Lall.    After  the  sale  was  con- 


the  conduct  of  the  sale  as  is  contemplated  in 
Section  259,  he  held  that  the  plaintiff  had 
no  ground  of  complaint ;  and  with  regard 
to  the  absence  of  the  service  of  notice  under 
Section  216,  the  Subordinate  Judge  held 
that  that  is  not  an  irregularity  for  which  the 
sale  can  be  set  aside.  But  the  Subordinate 
Judge  has  not  come  to  any  decision  on  the 
real  question  put  before  him  by  the  plaintiff, 
i.  e,,  whether  the  acts  of  the  defendant  were 
tainted  with  fraud. 

It  may  be   admitted   with  regard  to  the 
attachment   that  the  mode  of  making  the 
attachment  and    proclamation   of  sale  was 
according  to  law.     But  fn  determining  the 
case   put   before   him  by  the  plaintiff,   the 
Subordinate  Judge  has  to  consider  the  sur- 
ro'jnding  circumstances.     He  has  to  consider 
first  what  was  the  effect  of  the  absence  of 
the   notice    required    by   Section   216;    he 
has   to  consider  the  circumstances  of  the 
property  being  in  the  possession  of  the  de- 
fendant when  the  attachment  was  made  and 
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the  sale-proclaination  issued  ;  he  has  to  con- 
sider the  mode  in  which  the  sale  was  con- 
ducted ;  he  has  also  to  consider  the^value  of 
the  property  as  well  as  the  price  fetched 
for  it;  he  has  to  consider  who  was  the  real 
purchaser ;  and  lastly  he  has  to  consider, 
though  it  was  not  urged  in  the  plaint  nor 
in  the  Court  below,  but  has  been  brought 
to  our  notice  for  the  first  time,  whether 
there  was  really  any  debt  due  to  the  judg- 
ment-creditor by  the  judgment-debtor,  plaint- 
iff, at  the  time  when  the  execuiion  was  sued 
out  by  Munnoo  Lall.  All  these  things 
may  be  indicative  of  fraud,  and  the  Subordi- 
nate Judge  will  take  all  these  things  into 
consideration,  and  then  draw  his  conclusion 
whether,  in  his  opinion,  they  are  sufficient 
to  indicate  fraud  on  the  part  of  Munnoo 
Lall,  and  to  pass  a  fresh  judgment. 

The  case  is,  accordingly,  remanded  to  the 
Subordinate  Judge,  and  the  costs  will  follow 
the  result  of  the  trial. 

Jackson^  y. — I  am  of  the  same  opinion. 
I  think  the  Subordinate  Judge  should  in 
this  case  look,  not,  as  he  has  done,  so  much 
to  the  question  of  the  regularity  of  issue 
of  notice  of  attachment  and  sale-proclamation, 
as  to  the  real  question  before  him — whe- 
ther the  whole  of  the  proceedings  in  execu- 
tion were  secretly  carried  out  with  the  ex- 
press intention  of  keeping  him  in  ignorance 
that  such  execution  was  going  on— whether, 
in  fact,  the  whole  circumstances  prove  fraud 
on  the  part  of  Munnoo  Lall.  It  is  true  that, 
however  irregular  may  have  been  the  ser- 
vice of  notice  of  attachment  and  sale,  the 
plaintiff  may  have  been  kept  in  ignorance 
of  all  such  proceedings,  as  the  plaintiff  was 
not  in  possession  of  the  property  which  was 
attached  and  sold,  but  Munnoo  Lall  was. 
If  the  proper  notice  under  Section  216, 
Act  Vlll.  of  1859,  had  been  served,  notice 
of  these  proceedings  would  have  been  given 
to  him.  The  fact,  therefore,  of  non-service 
of  this  notice  becomes  most  important.  But 
even  this  alone  might  not  be  considered 
evidence  of  fraud. 

It  will  be  for  the  Subordinate  Judge  to 
come  to  his  conclusion  after  taking  into  his 
consideration  all  the  circumstances  of  the 
case  whether  that  notice  was  not  deliberately 
omitted  from  the  execution-proceeding  by 
the  plaintiff.  It  is  true  that  the  law  says 
that  the  Court  shall  issue  the  notice,  but  it 
is  for  the  decree-holder  to  see  that  all  such 
legal  notices  are  issued.  In  the  face  of  the 
application  for  execution  of  decrees,  some 


of  whicb  were  two  or  three  years  old,  some 
officer  of  the  Court  has  reported  that  there 
is  no  necessity  for  issuing  any  notice.  The 
decree-holder,  being  about  to  issue  processes 
upon  property  which  was  in  his  own  posses- 
sion, was,  we  think,  more  particularly  re- 
quired to  see  that  the  process  undei'  Section 
216  was  really  issued.  Then  the  Court 
must  also  look  to  the  manner  In  which  these 
execution-proceedings  were  carried  on. 
They  were  begun  on  the  3rd  March,  and 
the  property  was  sold  on  the  28th  April. 
Within  two  months,  the  property  for  which 
these  parties  had  been  fighting  for  three 
years  and  in  three  different  Courts  was  sold 
for  a  trifling  debt  of  about  68  rupees. 

The  Subordinate  Judge  will  have  to  con- 
sider also  whether,  in  reality,  this  property 
Was  not  sold,  although  there  was  no  debt 
whatever  in  existence.  It  was  the  business 
of  jhe  Court  before  issuing  these  execution- 
proceedings  to  have  put  into  force  the  pro- 
visions of  Section  209  of  Aft  VIII.  of  1859. 
The  execution  was  sought  for  costs,  and  on 
that  point  there  were  several  cross- dec^es 
between  the  parties,  and  it  is  said  here  that, 
if  those  cross-decrees  were  set  off,  not  only 
is  it  a  case  that  there  will  be  no  money  due 
to  Munnoo  Lall,  but  that  there  was  some 
money  due  from  him  to  Choonee  Lall  at  the 
time  when  the  execution  was  sought.  How 
far  this  may  be  correct  I  cannot  say,  be- 
cause I  have  not  gone  into  the  point.  Bat 
I  think  that  it  is  a  point  to  which  the  Subor- 
dinate Judge  should  pay  his  strict  attention, 
especially  with  reference  to  his  finding  that 
it  was  the  present  plaintiff  who  was  defraud- 
ing the  party  by  not  paying  his  costs. 

There  is  another  point  on  which  both  the 
Courts  seem  to  me  to  have  made  a  mistake 
— that  they  have  not  tried  the  question 
whether  Mokund  Lall  was  only  a  benameedar 
for  Munnoo  Lall.  It  seems  to  me  that  this 
is  a  most  important  point  in  the  case.  The 
question  is  whether  the  whole  of  these 
proceedings  were  carried  on  by  Munnoo 
Lall  in  order  that  he  might  defeat  the  rights 
that  Choonee  Lall  might  have  in  the  pro- 
perty against  him.  The  Section  of  the  Act 
VIII.  of  1859  to  which  botli  the  Courts  re- 
ferred have  nothing  whatever  to  do  to  try 
the  fact  which  they  have  to  try.  They 
must  try  the  question  and  decide  whether 
Munnoo  Lall  has  carried  out  these  pro- 
ceedings secretly  and  fraudulently  behind 
Choonee  Lall's  back  with  the  aim  of  re* 
covering  the  property  which  Choonee  Lall 
had  sued  him  for,  and  had  obtained  a  decree 
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for,  and  whether,  looking  to  all  ihC  circum- 
stances, fraud  is  proved  or  not.  To.  my  mind 
the  evidence,  even  as  far  as  I  have  heard  it, 
teems  with  badges  of  fraud. 


The  1 6th  September  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
JusiicCy  and  the  Hon'ble  F.  B.  Kemp, 
Judge, 

Arbitration-award— Interlocutory  order- 
Appeals. 

Case  No.  924  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  <3f  Sarun,  dated  the  3rd  March 
i8*jo^  reversing  a  decision  of  the  Moon- 
si  ff  of  Pur  sa^  dated  the  joth  April  i86g. 

Mothooranath  Tewaree  (Plaintiff),  Appellant^ 

•  versus 

Brindabun  Tewaree  (one  of  the  Defendants), 

Respondent, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Baboos     Unnoda     Pershad     Banerjee    and 
Romesh  Chunder  Mitter  for  Respondent. 

An  order  of  a  Civil  Court  setting  aside  an  arbitration- 
airard,  being  an  interlocutory  order,  is  ifot  open  to  an 
appeal  immediately;  but  when  the  Court  sets  aside 
the  award  on  the  ground  of  misconduct  on  the  part  of 
the  arbitrator,  and,  after  hearing  the  case  on  its  merits, 
makes  its  decree  in  favor  of  the  plaintiff,  it  is  competent 
to  the  defendant  to  appeal  against  that  decree. 

Couch,     C,  J. — As    gathered    from    the 

Judge's  decision  the  facts  of  the  case  seem  to 

1    be  these :  That  a  suit  having  been   brought 

;  by  the  appellant  for  the  piece  of  land  in  dis- 

!  pote,  and  a  defence  being  set  up  that  the  land 

;  clattned  was  not  comprised  in  a  certain  bill  of 

sale,    the   case  was  referred    to   arbitration. 

Then  after  the  award  had  been   made,  and 

upon   an  application  to  the  Moon  si  ff  to  set 

it  aside  on  account  of  the  misconduct  of  the 

trbitrator,  it  was  set  aside.     The  award  being 

VoL  XIV, 


set  aside,  it  became  necessary  to  hear  the 
suit,  and  the  Moonsiff  after  hearing  the  case 
on  the  merits  decided  for  the  plaintiff.  Then 
the  case  went  before  the  Judge,  and  the 
Judge  being  of  opinion  that  the  evidence 
with  regard  to  the  misconduct  of  the  arbi- 
trator did  not  justify  the  decision  of  the 
Moonsiff  setting  aside  the  award,  he  revers- 
ed that  decision,  and  as  the  consequence  of 
that  was  again  to  set  up  the  award,  he  did 
not  go  into  the  merits  of  the  case. 

It  is  true  that  no  appeal  is  allowable  against 
an  interlocutory  order,  and  that  the  order  of 
the  Moonsiff  setting  aside  the  award  being 
an  interlocutory  order  was  not  open  to  an 
appeal  Immediately,  but  when  the  Moonsiff 
had  made  his  decree  in  the  suit  in  favor  of 
the  plaintiff,  it  was  competent  for  the  defend- 
ant to  appeal  against  that  decree.  He  did 
so,  and  then  he  was  at  liberty  to  question 
the  propriety  of  any  interlocutory  order 
which  had  been  made,  provided  that  the 
error  in  that  order  was  such  as  to  affect  the 
merits  of  the  case.  We  do  not  see  how  it 
can  be  said  in  this  case  that  the  error  in 
the  interlocutory  order  of  the  Moonsiff 
was  one  which  did  not  affect  the  merits  of 
the  case,  for  if  the  award  was  a  proper  award 
and  one  that  ought  not  to  have  been  set 
aside  by  the  Moonsiff,  the  setting  it  aside 
would  be  an  act  which  would  necessarily  affect 
the  merits  of  the  case,  as  the  award  was 
upon  the  very  subject-matter  of  the  suit  and 
determined  it.  Therefore,  when  the  case 
came  before  the  Judge  on  an  appeal  from 
the  Moonsiff *s  decree,  it  was  quite  competent 
for  him  to  deal  with  the  interlocutory  order 
which  set  the  award  aside  ;  and  if  that  order 
was  passed  improperly,  or  if  he  found  that 
upon  the  evidence  adduced  before  the  Moon- 
siff, he  was  not  justified  in  setting  aside  the 
award  on  the  ground  of  misconduct  on  the 
part  of  the  arbitrator,  the  Judge  acted  quite 
correctly  in  setting  aside  that  order  and 
restoring  the  defendant  to  the  position  in 
which  he  was  entitled  to  be,  namely,  of  hav- 
ing an  award  in  his  favor. 

We  do  not  see  that  there  was  any  proceed- 
ing by  the  Judge  beyond  his  jurisdiction. 
He  was  perfectly  competent  to  entertain  this 
question  when  the  appeal  came  before  him, 
and  whether  he  has  come  to  a  right  conclu- 
sion or  not  upon  the  evidence  as  to  there 
having  been  any  misconduct  on  the  part  of 
the  arbitrator  is  not  a  matter  which  we 
can  look  into  in  special  appeal. 

The  decree  of  the  Lower  Appellate  Court 
must  be  confirmed  with  costs. 
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The  1 6th  September  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Coach,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge. 

Section  9,  Act  XVI.  of  7868~Appea]. 

In  the  Matter  of 
Shoshee  Kishen  Mookerjee,  Petitioner. 

Baboo  Motee  Lall  Mookerjee  for  Petitioner. 

A  party  whose  appointment  by  a  Subordinate  Judge 
or  Moonsiff  is  disallowed  by  a  Zillah  Judge,  on  the 
eround  that  he  is  not  qualified  for  the  appointment, 
has  no  right  of  appeal  to  the  High  Court  against  the 
Judge's  order. 

Couch,  C.  J. — Section  9  of  Act  XVI.  of 
1868  says  that  "all  Ministerial  Officers  of 
"the  Courts  of  Subordinate  Judges  and 
"  Moonsiffs  shall  be  nominated  and  appoint- 
**ed  by  these  Courts  respectively,  subject 
"  to  the  approval  of  the  District  Judge 
"  within  whose  jurisdiction  such  Courts  are 
"  situate." 

Now,    ibis     petitioner    appears    to    have 
been  nominated  to  a  permanent  office  on  the 
ist  of  October  1869,  and  the  judge,  no  doubt, 
after  some  delay,  disallows  that  nomination, 
because  he  finds  upon  examination  into  his 
qualifications  and  from  his  antecedents  that 
the  candidate  is  not  fitted  for  the  appoint- 
ment ;  and  he  adds  also  a  remark  to  the  effect 
that  he  appears  to  have  followed  the  present 
Subordinate   Judge   about    from   district   to 
district.     That  is  an  additional  observation 
which   the   Judge    makes;    but   the   reason 
which  he.  gives  for  disallowing  the  nomina- 
tion is  a  very  substantial  one,  namely,  that 
on   examination  into  his  qualifications, 'and 
from  his  antecedents,  he  found  him  not  fitted 
for  the  appointment.     Now,  we  do  not  see 
that  the  petitioner  has  any  right  to  appeal 
to  this  Court,  and  to  ask  this  Court  to  enquire 
into  the  merits  of  his  case,  and  to  determine 
if  the  Judge  was  or  was  not  right  in  making 
the  order  disallowing  the  appointment.     The 
law  says  that  the  appointment  is  to  be  made 
subject  to  the  approval  of  the  District  Judge ; 
80  that  undoubtedly  a  certain  discretion  is 
vested  in  him  with  regard  to  it.     No  doubt, 
there  may  be  cases  such  as  those  that  have 
been  referred  to  where  the  Court  may  in- 
terfere.    Where,  for  instance,  the  proceedings 
have  been  conducted  in  a  manner  which  the 


law  does  not  allow;  or,  if  the  Judge  were 
to  refuse  to  confirm  a  nomination  arbitrarily, 
and   without   considering    the   qualifications 
of  the  person  appointed,  possibly  the  Court 
would  interfere.     The  two  cases  quoted  ap- 
pear to  be  of  this  description.     In  the  case 
reported  in  the  7ih  Weekly  Reporter,  page 
224,   Mr.   Justice    Louis   S.    Jackson    says 
that  if  a  person  who  was  in  any  way  dis- 
qualified  from   being    appointed    had   been 
chosen,  the  Judge  might  probably  have  re- 
fused to  confirnl  his  appointment ;  or  if  the 
rules  prescribed  by  this  Court  for  making  ap- 
pointments to  the  public  service  had  been  dis- 
regarded by  the  Principal  Sudder  Ameen,  the 
Judge  might  rescind  the  appointment,  and 
require  the  Principal  Sudder  Ameen  to  make 
a  fresh   appointment    after   the    observance 
of  the  rules.     There  the  learned  Judge  says 
that,  if  a  person  is  disqualified  from  being  ap- 
pointed, the  Judge  might  refuse  to  confirm 
the  appointment ;  and  then  he  goes  on  to  say 
that   in   respect  of  the   case  before   him  it 
is  quite  clear  that   if  the   time  allowed   in 
that  case  for   candidates  to   present  them- 
selves had  been  such  as,  in  the  opinion  of  the 
Zillah  Judge,  prevented  candidates  from  com- 
ing forward,  he  might  at  once  have  <annul- 
led  the  proceedings,  instead  ot  allowing  the 
appointment  to  stand  for  nine  months,   and 
then  displacing  the  petitioner  on  the  ground 
that  another  person  was  a  preferable  candi- 
date.    What  was  done  there  apparently,  and 
what  Mr.  Justice  Louis  S.  Jackson  says  ought 
not  to  have  been  done,  was  not  merely  that 
the  sanction  to  the  appointment  was  refused 
after  it  had  been  allowed  to  stand  for  nine 
months,  but   also   that .  the    applicant    was 
displaced  simply  because  another  person  was 
considered  a  preferable  candidate.     It  is  not 
a  sufficient  reason  for  disqualifying  a  man 
fit  for  an  appointment  which  he  has  filled 
satisfactorily   for   some   time   that   there    is 
some  one  else  who  is   thought   entitled   to 
the   preference.     That   is    what   we    under- 
stand   Mr.    Justice    Louis    S.    Jackson    to 
determine  there.     No  doubt,  he  goes  on  to 
make  some  observations  showing  that   the 
petitioner  was  fully  qualified,  and   therefore 
ought  not  to   have   been  displaced   in  that 
way   in    favor   of   some   one   else  who  was 
probably  not  so   well  qualified  for  the  ap- 
pointment, and  he  also  remarks  on  the  hard- 
ship  of    allowing    the    petitioner   to   stand 
appointed  to  an  office  for  nine  months,  and 
then    suddenly    displacing    him    on     such 
grounds,  but  the  case  of  hardship  alone  is 
not  made  the  ground  for  setting  aside  the 
decision  of  the  Judge. 
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Then  in  Volume  XIII.,  page  197,  the  de- 
cision was  this  :  It  recognizes  that  Act  XVI. 
of  1868  leaves  it  to  the  Zillah  Judge  to 
approve  or  disapprove  of  the  appointment, 
and  then  Mr.  Justice  Louis  S.  Jackson  holds 
that  the  refusal  of  sanction  must  be  based 
on  grounds  personal  to  the  appointee,  and 
that  the  District  Judge  must  not  interfere 
and  control  the  selection  of  persons  so  as  to 
influence  the  inferior  Judge  towards  the 
appointment  of  a  particular  candidate.  The 
refusal  here  is  on  grounds  which  are  per- 
sonal to  the  appointee,  namely,  that,  upon 
examination  into  his  qualifications  and  from 
his  antecedents,  he  is  not  fitted  for  the 
appointment. 

This  case  does  not  at  all  show  that  what 
the  Judge  has  done  can  be  made  the  subject 
of  an  appeal  to  this  Court,  and  certainly 
we  cannot  see  upon  this  act  that  there  is 
any  right  for  a  person  whose  appointment 
by  a  Moonsiif  has  not  been  sanctioned  by 
the  District  Judge  to  come  to  this  Court,  and 
ask  us  to  enter  into  the  merits  of  his  case, 
and  to  see  whether  the  Judge  was  justified 
in  refusing  his  sanction  to  the  appointment. 
These  matters  are  far  better  left  in  the 
hands  of  the  District  Judge,  and  we  must 
presume  when,  as  in  this  case,  there  is 
nothing  to  show  the  contrary,  that  he  has 
properly  exercised  the  discretion  vested  in 
him,  and  that  the  Judge  would  not  say  that, 
after  examination  into  the  qualifications  of 
the  appointee  and  from  his  antecedents,  he 
was  not  fitted  for  the  appointment  unless 
he  was  quite  satisfied  that  such  was  the 
case.  The  application  must  therefore  be 
rejected. 


Dwarkanath  Roy  (Decree-holder),  Appellaniy 

Petitioner^ 

versus 

Wooma  Soonduree  Dossia  (Judgment-debtor), 
Respondent^  Opposite  Parly, 

Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Baboo  Bungshee  Dhur  Sein  for  Opposite 

Party. 

Procedure  where  there  is  an  order  of  Court  to  stay 
the  execution  of  a  decree  obtained  by  a  party  who  has 
appealed  to  the  Privy  Council  from  another  decree 
against  himself,  if  the  holder  of  the  decree  which  is 
appealed  against  attempts  to  execute  it. 

Couchy  C.  J, — This  is  not  a  case  for  a 
review.  The  order  of  the  Court  is  to  stay 
the  execution  of  the  decree  obtained  by 
Dwarkanath  Roy,  who  has  appealed  to  the. 
Privy  Council  from  the  decree  obtained 
against  himself,  until  the  result  of  the  ap- 
peal is  known  or  until  further  order ;  and  the 
proper  course  to  be  taken,  if  the  party  who 
has  obtained  the  decree  which  is  appealed 
against  to  the  Privy  Council  attempts  to 
execute  it,  is  to  bring  the  order  before  the 
Division  Court  to  which  the  application 
is  made  to  execute  that  decree,  and  then  the 
Court,  under  the  provision  "  until  further 
order,"  may  say  that,  if  she  insists  upon 
executing  that  decree,  the  order  shgH  be 
modified,  and  the  restraint  placed  upon  the 
opposite  party  withdrawn.  The  parties  will 
then  be  put  upon  proper  terms,  and  it  may 
be  done  upon  the  application  which  we 
understand  is  now  pending. 

The  order  of  this  Court  is  framed  so  as 
to  meet  the  case  of  an  attempt  10  execute  the 
other  decree,  and  there  is  no  ground  for  re- 
viewing it. 

This  application  must  be  rejected  with 
costs. 


The  1 6th  September  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yusticiy  and   the    Hon'ble   F.   B.   Kemp, 
Judge. 

Cross-decree»— Appeal  to  Privy  Council — 
Stay  of  execution. 

Cases  Nos.  17  and  18  of  1870. 

Applications  for  review  of  judgment  passed 
by  the  Hon'ble  Sir  Richard  Couch,  Kt.y 
Chief  Justice,  and  the  Honble  F,  B. 
Kemp,  on  the  6th  June  iSyo,  in  Miscel- 
laneous  Appeals    Nos,    108   and  log   of 


The  1 6th  September  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Reversioner's  heir— Execution  of  decree — 

Succession. 

Case  No.  374  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
28th  May  18'jo. 

Brijo  Bhookun  Lall  Abustee  (Decree-holder), 

Appellant^ 

versus 

Bechun  Dobey  and  others  (Objectors), 

Respondents, 
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Baboos  Onookool  Chunder  Mookerjee  and 
Mohesh  Chunder  Chowdhry  and  Moon- 
shee  Mahomed  Fusufiox  Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Unnoda 
Per  shad  Banerjee  and  Nil  Mad  hub  Sein 
for  Respondent. 

A  reversioner  obtained  a  decree  declaring  that  he  was 
then  the  nearest  heir  to  certain  ancestral  property,  and 
would  be  entitled  to  succeed  on  the  death  of  two  widows 
of  his  cousin  who  were  in  possession.  That  event 
having;  occurred,  it  was  found  that  the  reversioner  had 
become  insane,  and  was,therefore,incapacitated  by  Hin- 
doo Law  from  inheriting.  Upon  this,  his  son,  who  had 
been  appointed  manager  on  behalf  of  his  father  under 
Act  XaaV.  of  185S,  applied  for  execution  of  the  above- 
mentioned  decree  as  his  representative. 

Hbld  that  it  was  necessary  to  look  to  the  status  of 
the  heir  at  the  time  the  succession  opened  out  to  him, 
and  that  the  applicant,  in  the  capacity  of  representative 
of  the  reversioner  (who  was  not  the  heir  of  the  widow's 
husband),  was  not  entitled  to  execute  the  decree. 

Kempy  y, — This  is  an  appeal  on  the  part 
of  Brijo  Bhookun  Lall  Abustee,  whose 
application  to  execute  a  decree,  passed  so  far 
back  as  in  April  1848,  has  been  unsuccessful. 
The  past  history  of  this  case  is  briefly  as 
it  follows.  The  family- tree  stands  thus,  and 
is  not  disputed  : 
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In  1847,  Kanae  Lall  brought  a  suit  against 
Radha  Kooer  and  Doorga  Kooer,  claiming 
the  estate  of  their  husband  Chintamun  on 
the  allegation  that  the  family  was  joint,  and 
that  he,  Kanae  Lall,  was  the  nearest  heir 
of  Chintamun,  and,  as  such,  entitled  to  the 
immediate  possession  of  the  estate  left  by 
him,  the  right  of  his  widows  being  limited 
to  the  receipt  of  a  fitting  maintenance. 


The  two  widows  of  Chintamun,  Radha 
and  Doorga,  defended  the  suit,  stating  that 
a  separation  had  taken  place  between  Sheo 
Churn  and  Muddun  Mohun,  and  therefore 
that  they,  the  widows,  and  not  Kanae  Lall, 
were  entitled  to  succeed  to  their  husband's 
estate. 

The  Principal  Sudder  Ameen,  without 
deciding  the  question  which  was  at  issue 
between  the  parties,- ^'0.,  whether  the  family 
was  joint  or  separate,  held  that,  even  admit- 
ting the  separation,  the  two  widows  were 
entitled  to  only  a  life-estate,  and  that,  as 
Kanae  Lall  had  established  that  he  was 
at  '*  /ha/  time  '*  the  nearest  heir  to  Chinta- 
mun, he  would  be  entitled  to  possession 
of  the  estate  of  Chintamun  after  the  death 
of  both  the  widows  who  were  to  remain 
in  possession  during  the  term  of  their  respec- 
tive lives,  without  power  to  alienate. 

Kanae  Lall  remained  content  with  this 
decree,  which  postponed  his  right,  and  made 
it  entirely  contingent  on  his  surviving  the 
widows. 

The  widow  Radha  died  first,  but  Doorga, 
the  co-wife,  survived  her  husband  for  many 
years,  and  died  very  lately,  or  in  1277 
Fuslee. 

When  she  died,  Kanae  Lall,  who  had 
obtained  the  decree,  the  substance  of  which 
has  been  already  stated,  was  not,  under  the 
Hindoo  Law,  entitled  to  inherit  the  estate 
of  Chintamun,  inasmuch  as  he  had  become 
insane. 

The  Subordinate  Judge,  being  of  opinion 
that  the  decree  of  1848  was  a  declarator)' 
decree,  and  that  the  status  of  the  heir  at  the 
time  the  succession  opened  out  to  him 
must  be  looked  to,  and  not  the  position  of 
the  parties*  at  the  time  the  decree  was 
passed,  held  that  the  appellant,  who  had 
been  appointed  manager  on  behalf  of  his 
father  Kanae  Lall  under  the  provisions  of 
Act  XXXV.  of  1858,  was  not  entitled  to 
execute  the  decree. 

It  may  also  be  observed  that  the  objectors, 
respondents,  are  in  possession  of  the  property 
in  dispute  as  purchasers  of  the  rights  and  in- 
terests of  the  widow  Doorga  Kooer  in  execu- 
tion of  a  money-decree  against  her. 

We  are  of  opinion  that  the  Subordinate 
Judge's  decision  is  correct,  and  that  the 
appeal  ought  to  be  dismissed.  We  consider 
it  unnecessary  to  discuss  the  points  mooted 
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in  argument  by  the  pleader  for  ihe  respond- 
ents, which  we  may  observe  were  not  raised 
in  the  Lower  Court,  as  we  hold  that  the 
decree  obtained  by  Kanae  Lall  in  1 848  cannot 
be  executed  by  his  son  in  his  representative 
capacity.  It  has  been  pressed  upon  us  that 
our  duty  is  purely  ministerial,  and  that  we 
are  bound  to  carry  out  the  letter  of  the  decree 
of  1848,  however  erroneous  that  decree  may 
be.  We  think  this  a  very  limited  view  of 
the  question  and  of  our  functions,  which  are 
to  see  the  due  execution  of  the  decree,  /.  e.y 
according  to  law. 

It  is  clear  to  us  that  the  two  widows  of 
Chintamun  set  up  a  separation,  and  it  was 
only  on  their  being  able  to  establish   that 
allegation  that  they  could  succeed  in  remain- 
ing in  possession  of  their  husband's  estate ; 
for,  failing  proof  of  that  allegation,  they  were 
entitled  to  nothing  more  or    less  than  bare 
maintenance.     The  decision  of  the  Principal 
Sudder  Ameen  must,  in  my  opinion,  be  con- 
sidered to  be  a  declaratory  decree.     It  per- 
mitted the  widows  to  remain  in  possession 
as    life-tenants   without   power    to    alienate. 
Now,  the  position  of  a  Hindoo  widow  as  a 
life-tenant  is  ordinarily  that  of  a  person  who 
is  entitled  to  enjoy  the  estate ;  but,  except 
under  legal  necessity,  she  is  not  entitled  to 
alienate  or  to  waste  it  so  as  to   destroy  or 
threaten  the  destruction  of  the  corpus  of  the 
estate.     The  decree  of  the  Principal  Sudder 
Ameen  simply  left  the  widows  in  that  posi- 
tion.    It  further  declared  that,  as  the  plaintiff 
Kanae  Lall  had  established  that  he  was  then, 
as  he  undoubtedly  was,  the  nearest  heir  to 
Chintamun,    he   would,   as    reversioner,    be 
entitled  to  possession  when  the  two  widows 
were  dead.     As  that  event  has  occurred,  we 
must  look  to  the  position  of  Kanae  Lall  now 
that  the  succession  opened  out  to  him.     But 
It  is  the  estate  of  Chintamun  which   is  in 
question,  and  we  have,  therefore,  to  see  who 
is  his  heir.     Now,  it  is  beyond  all  dispute 
that,   when   the    succession    opened   out  to 
Kanae  Lall,  he  was  disqualified,  being  insane, 
and  he,  therefore,  cannot  inherit  the  estate  of 
Chintamun.     Whether  his  son  can  inherit  or 
not  is  a  question  which  we  are  not  called 
upon  to  decide  in  this  case.  The  son    who 
is  the  appellant   does  not  apply  to  execute 
the  decree  of    1848   as  heir  of  Chintamun, 
but  as  representing  Kanae  Lall,  and  in  the 
latter  capacity   (Kanae  Lall  not   being   the 
heir    of    Chintamun)    his   application    must 
necessarily  fail. 

We  dismiss  this  appeal  with  costs. 


The  9th  November  1870. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,    and    the    Hon'ble    W.    Markby 
Judge, 

Small  Cause  Court  at  Rangoon— Act  XI.  of 
1865— Recorder's  Act. 

Reference  to  the  High  Court  by  the  Re- 
corder of  Rangoon y  dated  the  21st  Feb- 
ruary i8yo. 

Ko  Shoay  Doon,  Pldintiff, 
versus 

■ 

Shoay  Gan,  Defendant. 

There  is  nothing  in  the  Recorder's  Act  (XXI,  of  1863) 
to  justify  the  conclusion  that  the  Small  Cause  Court  at 
Rangoon  is  not  properly  constituted. 

The  words  '*  Local  Government"  in  Act  XI.  of  1S65 
were  not  intended  to  include  a  Chief  Commissioner. 

Case, — The  short  point  of  the  case  is 
whether  the  Small  Cause  Court,  now  estab- 
lished, or  assumed  to  be  established,  in 
Rangoon,  is  legally  constituted  } 

On  the  loth  of  March  1863,  Act  XXI. 
of  1863  ^vas  passed  *•  to  constitute  Record- 
**  ers'  Courts  for  the  towns  of  Akyab, 
"  Rangoon,  and  Moulmein  in  British  Burmah, 
"  and  to  establish  Courts  of  Small  Causes 
'*  in  the  said  towns." 

By  Section  10  of  that  Act,  it  was  de- 
clared that  the  Recorders  to  be  appointed 
under  the  Act  should  exercise  civil  jurisdic- 
tion, within  territorial  limits,  to  be  from 
time  to  time  fixed  as  therein  prescribed ; 
and  the  same  Section  further  enacted  as 
follows  :  *' And,  save  as  in  this  Act  provided, 
"  no  Court  other  than  the  Recorder's  Court 
•*  shall  have  or  exercise  any  civil  jurisdiction 
"  whatever  within  the  limits  for  the  time 
"  being  fixed  ^s  aforesaid." 

By  Section  31  of  the  same  Act,  power 
was  given  to  the  Governor-General  in  Coun- 
cil to  appoint  a  Registrar  to  each  Recorder's 
Court,  and  the  Registrar  so  to  be  appointed 
was  invested  by  Section  35  with  the  powers 
of  a  Small  Cause  Court  Judge  in  suits  of 
the  nature  of  those  described  in  Act  XLII. 
of  i860  (the  Small  Cause  Court  Act  then 
in  force),  where  the  value  of  the  claim  should 
not  exceed  Rupees  200,  with  power,  never- 
theless, for  the  Governor-General  in  Council 
to  increase  the  jurisdiction  to  claims  not  ex- 
ceeding Rupees  500. 
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Under  these  Sections  (31  and  35),  the 
Governor-General  in  Council,  on  the  15th 
of  April  1864,  appointed  a  Registrar  to  the 
Court  of  the  Recorder  of  Rangoon,  and  in- 
vested him  with  power  to  hear  suits  not 
exceeding  Rupees  500  in  amount  or  value. 
The  Registrar  so  appointed  continued  to 
act  until  October  1866,  when  he  was  re- 
moved, and  since  then  no  Registrar  has 
been  appointed  by  the  Governor- General  in 
Council. 

Act  XI.  of  1865  (the  Small  Cause 
Court  Act),  after  reciting  that  it  was  expe- 
dient to  consolidate  and  amend  the  law  re- 
lating to  Courts  of  Small  Causes  beyond  the 
local  limits  of  the  ordinary  original  civil 
jurisdiction  of  the  High  Courts  of  Judica- 
ture, and  declaring  that  in  every  part  of 
British  India,  in  which  the  Act  operates,  the 
words  "  Local  Government"  should  denote 
the  person  authorized  to  administer  the  Exe- 
cutive Government  in  such  part,  enacted 
(Section  3)  that  the  Local  Government 
might,  with  the  previous  sanction  of  the 
Governor-General  of  India  in  Council,  con- 
stitute, for  the  trial  of  suits  under  that  Act, 
Courts  of  Small  Causes  at  any  places  within 
the  territories  under  such  Government,  with 
power  to  fix  the  territorial  limits  of  such 
Courts.  The  suits  cognizable  by  such  Courts 
were  specified  in  Section  6  of  the  Act,  and 
were  thereby  limited  to  the  amount  or  value 
of  Rupees  500,  with  power,  nevertheless,  for 
the  Local  Government  (Section  7)  to  extend 
the  jurisdiction  to  an  amount  not  exceeding 
Rupees  i  ,000 ;  and  by  Section  1 2  it  was  pro- 
vided that,  whenever  a  Court  of  Small  Causes 
should  be  constituted  under  that  Act,  no 
suit  cognizable  by  such  Court  should  be 
heard  or  determined  in  any  other  Court  hav- 
ing jurisdiction  within  the  local  limits  of  the 
jurisdiction  of  such  Court  of  Small  Causes. 
By  Section  13  the  Judge  was  to  be  appointed 
by  the  Local  Government. 

By  the  same  Act  (XI.  of  1865),  Act  XLII. 
of  i860  was  repealed  ;  but  by  Section  50 
of  the  repealing  Act,  when  in  any  previous 
Act  reference  is  made  to  Act  XLII.  of 
i860,  such  reference  is  to  be  read  as  apply- 
ing to  Act  XI.  of  1865. 

That  Act  was  passed  on  the  15th  of 
March  1865,  and  on  the  26th  of  January 
1866  an  Act  was  passed  to  confer  certain 
increased  powers  on  the  Registrars  of  the 
Recorder's  Coiirts  in  British  Burmah,  and 
such  increased  powers  were  actually  exer^ 
cised  by  the  Registrars  until  October  1866. 


Upon  the  removal  of  the  Registrar  of 
the  Court  of  the  Recorder  of  Rangoon  in 
October  1866,  the  Recorder  exercised  civil 
jurisdiction  both  in  suits  above  and  in  suits 
below  Rupees  500,  but  suits  under  Rupees 
500  continued  to  be  heard  separately  in 
what  was  called  the  Small  Cause  Divi- 
sion of  the  Recorder's  Court,  though,  pro- 
perly speaking,  there  was  no  Small  Cause 
Court,  and  there  was  no  authority  for  the 
distinction. 

In  the  Gazette  of  India  of  the  4th 
September  1869  notifications  of  the  Home 
Department  (judicial),  dated  the  ist  Sep- 
tember 1869,  appeared  as  follows: — 

"No.  1256. — Appointmetit, — Mr.  Donald 
'*  Grant  Macleod,  B.A.,  LL.B.,  Bariister- 
"  at-law,  to  be  Judge  of  the  Small  Cause 
"  Court  of  Rangoon." 

"No.  1261. — The  Governor-General  in 
"  Council  is  pleased  to  extend  the  provi- 
"  sions  of  Aft  III  of  1864  to  the  Province 
"  of  British  Burmah. 


"  The  Governor- General  in  Council  is 
"  also  pleased  to  invest  the  Chief  Commis- 
"  sioner  of  British  Burmah  with  the  powers 
"  conferred  upon  a  Local  Government  by 
"  the  said  Act. 

"  (Sd.)  E.  C.  BAYLEY, 

"  Secretary  to  the  Govt,  of  India y 

On  the  I  St  October  1869,  Mr.  Macleod 
assumed  charge  of  the  office  of  Judge  of 
the  Court  of  Small  Causes,  Rangoon,  as 
appears  by  the  British  Burmah  Gazette  for 
9th  October  1869. 

In  the  Gazette  of  India  of  the  9th  of 
October  1869  appeared  the  following  notifi- 
cation by  the  Home  Department  (Judicial), 
dated  "  Simla,  the  2nd  October  1869." 

"No.  1467. — Under  Section  3  of  Act  XL 
"of  1865,  the  Governor-General  in  Council 
"  is  pleased  to  sanction  the  establishment 
"  of  a  Court  of  Small  Causes  in  the  city 
"  of  Rangoon  for  the  hearing  of  suits  cog- 
"  nizable  by  such  Courts  under  the  provi- 
"  sions  of  the  said  Act. 

"  Under  Section  7,  the  jurisdiction  of 
"  the  said  Court  is  extended,  in  suits  of  the 
"  nature  described  in  Section  6,  to  an 
"  amount  not  exceeding  one  thousand  rupees. 
"  The  territorial  jurisdiction  of  the  Court 
*'  will    be    co-extensive    with    that  of    the 
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"existing  Small  Cause  Court  jurisdiction  of 
''  the  Recorder's  Court  at  Rangoon.  • 

"(Sd)     E.  C.  BAYLEY, 

"  Secretary  to  the  Govt,  0/  Indian 

On  the  7th  of  the  present  month,  Febru- 
ary 1870,  a  plaint  was  presented  in  the 
Recorder's  Court  for  Rupees  600,  though  the 
nature  of  the  suit  was  such  as  a  Small 
Cause  Court  duly  constituted  under  Act  XI. 
of  1865,  with  jurisdiction  up  10  Rupees  1,000, 
would  have  had  power  to  entertain. 

The  plaint  was  presented  in  the  Recorder's 
Court  for  the  express  purpose  of  raising 
the  question  now  propounded,  and  the 
Advocate  for  the  plaintiff  (the  Government 
Advocate  of  Rangoon),  in  presenting  it, 
argued — 

^i^si — that  Section  10  of  Act  XXI.  of 
1863  was  not  repealed  by  Act  XL  of  1665 
either  expressly,  for  it  was  not  mentioned 
in  it,  nor  by  necessary  implication,  for  the 
latter  Act  is  neither  contrary  to,  nor  inconsis- 
tent with,  the  provisions  of  the  earlier  Act. 


Secondly— \\i^i  the  words  "save  as 
in  this  Acu  provided "  in  Section  lo  of 
the  Recorder's  Act  had  reference  to  the'  sub- 
sequent Sections  under  which  the  Registrar 
was  invested  with  the  powers  of  a  Small 
Cause  Court  Judge,  and,  consequently,  the 
meaning  of  the  Section  is  that,  except  the 
Small  Cause  Court  of  the  Registrar,  no 
Court  other  than  the  Recorder's  Court 
should  have  civil  jurisdiction  within  the 
prescribed  limits. 

Thirdly— i\i2X  provision  having  been 
made  by  the  Recorder's  Act  for  special 
lurisdiciion  in  Small  Causes  (notwithstanding 
thai  Act  XLII.  of  i860  was  then  in  force) 
showed  the  intention  of  the  Legislature  that 
no  Small  Cause  Court,  except  the  Small 
Cause  Court  thereby  constituted,  should  ex- 
ercise jurisdiction  within  the  local  limits 
of  the  Recorder's  Court,  the  reason  for  ihis 
being  apparent  on  the  face  of  the  Act  itself, 
by  which  the  Recorder  was  placed  in  the 
same  position  with  regard  to  the  Registrar 
that  the  High  Court  stands  in  with  regard 
to  Judges  of  Small  Cause  Courts  constituted 
under  Act  XL  of  1865. 

Fourthly— ih2LU  at  the  time  when^  Act 
XL  of  1865  was  passed,  the  Small  Cause 
Court,  constituted  under  Sections  31  and  35 
of  the  previous  Act,  was  sitting  in  Rangoon, 
and  continued  to  sit  and  to  hear  cases  not 


exceeding  Rupees  500  in  value  until 
October  1866,  and  was  not  superseded  or 
affected  by  Act  XL  of  1865,  and  ceased  only 
upon  the  removal  of  the  Registrar. 

jrif/kly-^th^i  if  Act  XL  of  1865  did 
not  repeal  Section  10  of  the  Recorder's  Act, 
no  notification  of  the  Home  Department  or 
of  the  Governor-General  in  Council  or  of  the 
Local  Government  could  rgpeal  it. 

Sixthly — that  the  Governor-General  in 
Council  was  not,  on  the  2nd  October  1869, 
the  Local  Government  within  the  meaning 
of  Act  XL  of  1865;  but  that  the  Chief 
Commissioner  was  ''  the  person  authorized  to 
administer  the  Executive  Government  *'  in 
British  Burmah,  if  not  before,  at  any  rate  . 
since  the  notificaiion  in  the  Gazette  of 
India,  of  the  4th  of  September  1869,  in- 
vesting him  with  the  powers  of  a  Local 
Government ;  and  that,  therefore,  even  if 
Section  10  of  the  Recorder's  Act  were  no 
impediment  to  the  establishment  of  a  Small 
Cause  Court  under  Act  XL  of  1865,  it  has 
not  been  established  by  the  proper  authority, 
and  has  no  legal  status. 

Seventhly — that  the  appointment  of  Mr. 
Macleod  to  be  Judge  of  the  Small  Cause 
Court  on  the  ist  of  September  1869,  when 
there  was  no  such  Court  in  existence,  was 
not  effective ;  for  the  Court  should  have 
been  first  duly  constituted,  and  then  the 
Judge  duly  appointed,  and  that,  that  not 
having  been  done,  there  is  no  properly  con- 
stituted Judge,  even  if  there  be  a  properly 
constituted  Small  Cause  Court. 

The  point  upon  which  the  Advocate  for 
the  plaintiff  chiefly  relied  was  that  Section 
10  of  the  Recorder's  Act  is  still  in  force; 
and,  therefore,  no  Small  Cause  Court  can 
be  constituted  under  Act  XL  of  1865  with 
civil  jurisdiciion  within  the  local  limits  of 
the  jurisdiction  of  the  Recorder's  Court. 

On  the  othfer  side,  it  has  been  pleaded  in 
bar  to  the  jurisdiction  of  the  Recorder's 
Court  that  Act  XL  of  1865  can  stand 
together  with  Act  XXL  of  1863,  and  the 
Governor-General  has  power  to  make  an 
appointment  under  that  Act;  that  this 
Court  is  bound  to  take  judicial  notice  of  the 
orders  of  the  Governor- General  appearing 
in  the  Gazette^  and  to  assume  that  what 
thereby  appears  to  have  been  done  has  been 
rightly  done;  and  that  consequently,  under 
Section  12  of  Act  XL  of  1865,  the  Re- 
corder's Court  has  no  jurisdiction  in  suits 
not  exceeding  Rupees  1,000  in  value,  and 
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cognizable  by  a  Court  of  Small  Causes  estab- 
lished under  that  Act. 

I  deem  it  right  to  submit  the  question 
raised  for  the  decision  of  the  High  Court, 
inasmuch  as,  if  the  contention  of  the 
plaintiff  be  correct  in  law,  as  I  consider  it 
to  be,  legislative  action  will  be  needed. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Norman,  C.  J, — We  have  been  placed  in 
some  difficulty  from  the  mode  in  which  this 
case  has  been  sent  up,  and  have  not  had  the 
advantage  of  hearing  it  argued  by  Counsel. 

Therein,  however,  nothing  in  the  case 
as  stated  or  in  the  Act  referred  to  which 
would  seem  to  justify  the  conclusion  that 
the  Small  Cause  Court  is  not  properly 
constituted. 

On  reference  to  Section  i  of  Act  III.  of 
1864,  and  the  notification  No.  1261  in  the 
Gazette  of  India,  of  the  4th  of  September 
1869,  it  is  clear  that  the  Governor-General 
in  Council  treats  the  Chief  Commissioner, 
not  as  "  the  person  authorized  to  administer 
the  Executive  Government,"  but  as  the 
"Chief  Executive  Authority." 

There  is  nothing  in  Act  XI.  of  1865  to 
show  that  the  word  "Local  Government," 
as  used  in  that  Act,  were  intended  to  include 
a  Chief  Commissioner. 

Markby,  J. — I  concur. 


The  14th  November  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Miller,  Judges, 

Reviews—Sections  376  and  378,  Code  of  Civil 
Procedure  —  Stamps  —  Agreements  —  Art.  3, 
Schedule  A,  Act  TL  of  1862. 

Case  No.  117  of  1870. 

Application  for  review  of  judgment 
passed  by  the  Honble  Justices  H.  V. 
Bayley  and  Dwarkanath  Alitter,  on  the 
2^th  July  i8yo,  in  Special  Appeal  No. 
'^68  of  1870."^ 

Choonee  Mundurand  another  (Defendanis), 

Petitioners, 

7'ersus 

Chundee  Lall  Dass  (Plainliff),  Opposite 

Party. 

•  Ante,  p.  178. 


Mr.  J .   W.  B.  Money  for  Petitioners* 

Mr.  R.  T.  Allan  and  Baboo  Romesh  Chun- 

der  Mitter  for  Opposite  Party. 

Hfc  LD  (Mitter,  J.,  disstmtiente)  thai  in  cases  of  review 
Jad'^es  are  not  required  to  re-adjudicate  points  which 
were  considered  and  adjudicated  when  broui^ht  before 
them  by  a  pleader  then  employed,  although  they  maybe 
better  argrucd,  and  put  in  a  different  light,  by  another 
pleader  subsequently;  but  arc  to  be  guided  in  thcirad> 
missions  of  reviews  in  Indian  Courts  by  the  definite  terms 
of  the  Sections  (367  and  378)  of  the  Code  of  Civil  Pro- 
cedure. 

In  a  suit  for  payment  of  rent  for  use  and  occupation 
of  land,  where  the  basis  of  plaintiff's  claim  was  for  a 
kubooleut,  the  agreement  produced  as  evidence  of  the 
contract,  not  being  the  deed  of  contract  itself,  was 
held  to  be  not  liable  to  be  stamped  under  Article  3, 
Schedule  A,  Act  X.  of  1862. 

Bayley,  J. — This  is  an  application  for  a 
review  of  our  judgment  in  special  appeal 
No.  768  of  1870.  The  application  is  signed 
by  Choonee  Mundur  and  Girdharee  Mundur 
by  their  pleader  Mr.  R.  E.  Twidale,  but  has 
been  argued  by  Mr.  Money. 

The  first  ground  taken  in  the  petition  of 
review  is  precisely  ihe  same  that  was  argued 
and  decided  by  us  in  our  judgment  of  which 
review  is  now  sought,  namely,  that  the 
petition  asking  for  the  lease  which  we  have 
held  to  be  evidence  of  the  contract,  and 
therefore  not  to  require  a  stanjp  "  does  re- 
"  qtflre  a  stamp,  whether  it  be  treated  as  a 
"  lease  or  as  evidence  of  contract." 

The  second  ground  is  that  the  said  peti- 
tion ought  to  have  been  registered.  This 
ground  also  was  taken,  and  adjudicated  by 
us  in  the  same  judgment. 


In  regard  to  the  first  and  second  grounds, 
we  are  pressed  w'ith  the  argument  that 
we.  are  bound  to  take  them  now  on  quite 
a  different  view  of  the  law  to  that  placed 
before  us  by  another  pleader  who  argued 
before  us  in  the  special  appeal,  viz.,  that 
the  petition  should  be  stamped  under  Arti- 
cle 3,  Schedule  A  of  Act  X.  of  1862. 

The  learned  Counsel  has  quoted  the  fol- 
lowing authorities  In  support  of  bis  pro- 
positions :  7th  Moore's  Indian  Appeals,,  page 
384,*  nth  Moore's  Indian  Appeals,  page 
498.1  loih  Weekly  Reporter,  page  54.  Mills 
and  Creagh's  Reports,  pages  2 10 and  211,  and 
3rd  Volume  of  the  same  Reports,  page  624. 
Now,  all  these  are  authorities  substantially  to 
the  effect  that,  when  a  Judge  is  satisfied  on 
general  principles  that  he  has  made  a  judg- 
ment   inconsisient    with    law    or   justice,   it 

'  3  W.  R.,  P.  C,  p.  45. 
t  9  W.  R.,  \\  C,  p.  23. 
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is  his  duty  to  re-consider  chat  judgment. 
Mr.  Justice  Markby  and  I  have  already 
in  a  judgment  in  review  held  that,  under 
the  terms  of  Sections  376  and  378  of  the 
Code  of  Civil  Procedure,  we  are  not  re- 
quired to  re-adjudicate  points  considered 
and  adjudicated  when  brought  before  us  by 
the  pleader  then  employed,  although  they 
may  be  better  argued  and  put  in  a  different 
point  of  view  by  another  pleader  subse- 
quently, and  we  then  fully  entered  into  the 
reasons  for  this  view.  I  still  think  that 
we  are  to  be  guided  in  our  admissions  of 
reviews  in  Indian  Courts  by  the  definite 
terms  of  the  Sections  of  the  Indian  Civil 
Procedure  Code.  The  English  Law  laid 
down  by  the  high  authorities  above  quoted 
for  the  purposes  of  these  English  cases 
is,  of  course,  to  be  followed  in  such  cases. 

NoW;  what  is  pressed  upon  us  in  this 
petition  of  review  is  to  say  that,  whether 
this  be  a  lease — which  we  held  it  was 
not,  and  it  is  urged  it  is — or  whether 
it  be  an  evidence  of  contract — which  we  held 
it  was,  and  the  learned  Counsel  says  it  was 
not,  but  a  lease;  in  either  case  the  docu- 
ment should  be  stamped — if  as  a  lease, 
under  Schedule  A,  Article  40,  of  Act  X. 
of  1 862 — if  as  an  evidence  of  contract,  under 
Article  3. 

I  am  of  opinion  that  this  agreement  is 
not  liable  to  be  stamped  under  Article 
40  as  a  lease,  simply  because  it  is  no/t  in  our 
view,  a  lease.  I  think,  too,  it  is  not  liable 
to  be  stamped  in  this  case  under  Article  3. 
It  is  put  in  as  evidence  of  a  contract.  The 
basis  of  the  plaintiff's  rent-claim  is  for  a 
kabooleut  without  which  the  tenants,  it  is 
alleged,  cannot  lawfully  hold  the  land ;  and 
the  suit  is  one  for  payment  of  rent  for  use 
and  occupation  of  the  land. 

The  agreement,  therefore,  would  still  only 
be  evidence  of  the  contract,  and  not  the 
deed  of  contract.  The  contract  on  which 
the  occupancy  would  lie  would  be  the 
kabooleut. 

In  this  view,  therefore,  I  do  not  think 
that  there  is  any  error  in  law  in  our  judg- 
ment; but  irrespective  of  that,  if  there  be 
an  error,  I  do  not  think  we  can  allow  the 
application.  It  is  no  error  affecting  the 
decision  on  the  merits.  Even  without  that 
petition,  the  plaintiff  could  have  sued  and 
got  a  decree. 

And,  lastly,  the  objection  was  never  taken 
by  the  defendant  at  the  first  hearing,  and 


both  parties  went  to  trial  without  any  such 
objection  to  the  admissibility  of  the  deed 
as  is  now  raised. 

The  same  remarks  equally  apply  to  the 
second  ground  as  to  registration. 

For  these  reasons,  I  would  reject  this 
application. 

Mitter,  J, — I  am  sorry  that  I  cannot 
concur  with  my  learned  colleague  in  the 
views  expressed  by  him  on  the  general 
subject  of  reviews.  But  I  do  not  think  it 
necessary  to  enter  into  any  discussion  on 
this  subject,  inasmuch  as  I  am  of  opinion 
that  the  grounds  of  review  urged  in  this 
case  are  not  good  upon  their  merits. 

I  also  would  reject  this  application  with 
costs. 


The  1 6th  November  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Butwarrah^  Questions  of  title— Jurisdiction^ 
Regulation  XIX.  of  1854. 

Case  No.  968  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  gth 
May  tSyOf  reversing  a  decision  of  the 
Subordinate  Judge  of  thai  District^  dated 
the  sth  April  i86g. 

Muddun  Mohun  and  another  (Plaintiffs), 

Appellants^ 

versus 

Kartick  Nath  Pan  day  and  others  (Defend- 
ants), Respondents, 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellants. 

Baboo  Juggodanund  Mookerjee  for 
Respondents. 

When  in  the  preparation  of  a  butwarrah  under  Regu- 
lation XIX.  of  1854,  it  is  ascertained  that  the  parties  are 
at  variance  on  a  question  of  title,  the  Collector's  proper 
course  is  to  stay  proceedings  until  all  such  questions 
are  decided  by  a  competent  Court,  the  Revenue  Au- 
thorities not  having  authority  under  the  law  to  decide 
them  finally. 

Jackson,  J. — I  DO  not  agrjee  with  the 
Judge  in  the  view  which  he  has  taken  of 
Sections  19  and  20,  Regulation  XIX.  of  1854. 
It  is  clear  to  me  that  the  objections  alluded 
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tQ  in  those  Sections  of  the  butwarrah-law, 
upon  which  it  is  directed  that  the  Collector 
shall  decide,  and  that  the  subsequent  orders 
of  the  Commissioner  and  Board  of  Revenue 
shall  be  final,  are  objections  relating  to  the 
partition.  They  do  not  refer  to  objections 
relating  to  the  title  of  the  parties  to  portions 
of  the  estate  under  partition. 

In  this  case  the  proprietors  of  Tuppa  Bhor- 
sha  applied  for  a  butwarrah.  The  plaintiff^  as 
the  proprietor  of  4  annas  of  mouzah  Bhorsha 
contained  in  that  Tuppajoined  in  the  applica- 
tion. When  the  butwarrah  was  under  consi- 
deration, a  dispute  arose  regarding  mouzah 
Oodoypore.  The  plaintiff  alleged  that  it  was  a 
dakhilee  village  belonging  to  mouzah  Bhorsha, 
and  that,  as  proprietor  of  4  annas  of  mouzah 
Bhorsha,  he  was  also  entitled  to  4  annas  of 
mouzah  Oodoypore.  The  defendants,  on  the 
otherhand,alleged  that  mouzah  Oodoypore  was 
one  of  the  several  separate  villages  contained 
in  Tuppa  Bhorsha,  and  had  no  connection 
with  mouzah  Bhorsha.  The  Collector  reject- 
ed the  plaintiff's  claim,  and  ruled  that  Oodoy- 
pore was  a  separate  village.  The  Commis- 
sioner concurred  with  him.  It  is  said  that 
there  was  also  an  appeal  to  the  Board  of  Re- 
venue, who  refused  to  pa^s  any  decision  upon 
the  points,  and  referred  the  parties  to  the 
Civil  Court,  where  a  suit  had  already  been 
instituted.  The  butwarrah  was  completed  as 
if  Oodoypore  was  separate  from  mouzah 
Bhorsha.  The  civil  suit  preferred  by  the 
plaintiff  was  decreed  by  the  Subordinate 
Judge  of  Bhaugulpore.  as  upon  enquiry  he 
found  that  Oodoypore  was  a  dakhilee  village 
of  mouzah  Bhorsha.  The  Judge  has  held 
that  the  decision  of  the  Revenue  Authorities 
on  the  question  of  Oodoypore  was  final,  and 
has  dismissed  the  plaintiff's  suit. 

I  would  reverse  thatfinding,and  remand  the 
case  to  the  Judge  to  be  tried  upon  the  merits. 
It  is  true  that  there  is  no  distinct  rule  laid  down 
in  Regulation  XIX.  of  1854  as  to  what  course 
the  Collector  is  to  pursue  when,  in  the  pre- 
paration of  a  butwarrah,  it  is  ascertained  that 
the  parties  are  at  variance  on  a  question 
of  title.  But  it  seems  to  me  that  his  pro- 
per course  is  to  stay  proceedings  as  in  the 
case  alluded  to  in  Clause  2,  Section  4,  until 
all  such  questions  of  title  are  decided  by  a 
competent  Court.  The  Collector  has  not 
authority  to  decide  such  questions  unless 
special  power  is  given  to  him  by  the  law. 
AH  matters  regarding  the  partition  are  di- 
rectly placed  under  his  special  decision.  But 
,  not  only  is  no  direct  authority  given  to  l^in^ 


to  try  disputed  questions  of  title,  but  no  mod^ 
is  laid  down  for  enquiry  into  such  question^. 
In  the  present  case,  it  does  not  appear 
that  the  Revenue  Authorities  made  any  real 
investigation  into  the  question  in  dispute. 
No  issues  were  laid  down,  no  document^  of 
title  were  called  for,  no  evidence,  oral  or  do- 
cumentary, was  demanded  or  received.  A 
summary  decision  by  the  Collector  was  pass- 
ed on  the  ground  that  mouzah  Oodoypore 
had  been-  separately  surveyed  from  mouzah 
Bhorsha. 

It  seems  to  me  that  the  Revenue  Authori- 
ties had  not  authority  under  the  law  to  de- 
cide finally  any  question  of  title,  and  that  the 
Judge  must,  therefore,  try  the  plaintiff's  claim 
upon  the  merits  as  raised  before  him  in  ap- 
peal. 

Bayley,  J . — I  concur. 


The  1 6th  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

SommonB— Serrice. 

Case  No.  1005  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  i6th  February  rSyo^  affirming 
a  decision  of  the  Moonsiff  of  Mudhe- 
poora,  dated  the  jolh  November  i86g. 

Dowlut  Mundur  (Plaintiff),  Appellant, 

versus 

Omrao  Singh  Rana  (Defendant),  Respandtni, 

Mr.  R,  E.  Twidale  for  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

When  there  is  no  return  of  service^  to  a  tammons, 
the  law  gives  a  Court  full  discretion  cither  to  issue  a 
second  summons,  or  to  take,  or  not  take,  stronger  mea- 
sures. It  is  not  imperative  on  one  Court  to  take 
measures  to  expedite  the  service  in  another  Court; 
but  it  is  the  business  of  the  party  interested  to  move 
the  Court  to  do  what  is  necessary. 

Bayley,  J, — This  special  appeal  must  be 
dismissed  with  costs,  as  there  is  no  ground 
of  law  whatever  to  justify  our  interference 
in  special  appeal  with  the  judgment  of  the 
Lower  A[ypellate  Court. 
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A  summons  was  sent  to  Purneah  on  the 
9th  July  1869  upon  two  witnesses  of  the 
plaintiff,  named  to  prove  the  necessity  for 
afienation  ^nd  the  separation  of  the  family. 
Up  to  the  25th  Novemb*er  no  return  of 
service  having  apparently  been  made,  the 
special  appellant  asked  for  a  second  sum- 
mons. 

The  Lower  Court  held,  for  reasons  given 
by  it  in  its  order,  that  the  evidence  of  those 
two  witnesses  was  not  material  in  the  case, 
and,  under  the  circumstances,  did  not  think 
it  expedient  to  adopt  other  measures  to 
enforce  their  attendance  in  Court. 

On  the  29th  November,  the  special  ap- 
pellant made  another  petition,  alleging  that 
the  witnesses  wefe  material,  as  they  would 
prove  the  necessity  for  the  sale  and  the 
separation. 

The  Lower  Court  decided  the  case  against 
the  plaintiff  on  the  30th  November. 

We  are  now  pressed  with  the  argument 
that  it  was  the  duty  of  the  Lower  Court 
fcither  to  ask  the  Purneah  Court  to  expedite 
the  service  of  the  summons,  or  delay  its 
jadgment  .till  its  return,  or  issue  a  second 
Commons. 

We  think  this  objection  is  quite  futile. 
The  law  does  not  contemplate  the  issue  of 
a  second  summons ;  at  any  rate,  it  gives  ihe 
Cooit  a  full  discretion  either  to  issue  a 
second  summons  when  the  first  fails,  or  to 
take  stronger  measures  provided  by  the  law, 
or  not  take  them  at  its  discretion.  It  is 
not  imperative  on  one  Court  to  take  mea- 
sures to  expedite  the  service  in  another 
Court,  It  is  the  business  of  the  party  to 
move  the  Court  to  do  what  is  necessary 
for  bis  case,  but  no  request  was  made  by 
the  plaintiff  in  this  case  between  9th  July 
and  29th  November  1869  to  the  Court  to 
address  the  Purneah  Court  to  expedite  the 
service  of  the  summons. 


In  this  view  of  the  case,  we  dismiss  this 
special  appeal  with  costs. 


The  1 6th  November  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Death  of  defendant— Section  104,  Cotfe  of  CiilU 

Procedure. 

Case  No.  1116  of  1870. 

Special  Appeal  from  a  decision  passed  by  t1ie 
Subordinate  Judge  0/  Bhaugulpore^  daied 
(he  jotk  MarcTt  iSjo,  reversing  a  decision 
of  the  Moonsiff  of  Tegrah,  dated  the  28 fh 
December  i86g, 

Monee  Lail  (one  of  the  Defendants), 
Appellant^ 

versus 

Kazee  Fuzul  Hossein  (Plaintift)  and  anotheft 
(Defendant),  Respondents. 

Mr,  R,  £,  Twidale  and  Moonshee  Mahomed 

m 

FusufioT  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

A  suit  having  been  dismissed,  plaintiff  appealed  from 
the  decision  ;  and  although  the  defendant's  death  wa? 
notified  to  the  Court,  and  the  plaintiff  did  not  attempt, 
under  Section  104,  Code  of  Civil  Procedure,  to  bring 
in  the  heirs  of  the  deceased,  or  have  the  deceased  in  any 
way  represented,  the  Court  tried  the  appeal,  and  passed 
a  decree. 

Held  that  the  decision  of  the  Lower  Appellate  Court 
was  incorrect  in  law. 

Jackson,  y.— Wk  think  that  the  decision 
of  the  Subordinate  Judge  of  Bhaugulpore  on 
this  appeal  cannot  stand,  and  must  be  set 
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aside.  The  decree,  oh  appeal,  has  been  pass- 
ed against  the  estate  of  one  Bunwaree  Lail, 
who  was  defendant  in  the  original  case,  but 
died  before  the  appeal  was  heard,  and  in 
the  absence  of  his  heirs  or  representatives. 
The  case,  when  instituted  in  tfie  first  Court 
against  Bunwaree  Lall,  was  dismissed.  The 
plaintiff  appealed  from  that  decision ;  and 
although  Bunwaree  Lall  was  dead,  and  his 
death  had  been  notified  to  the  Court,  it 
does  not  appear  that  the  plaintiff  attempt- 
ed, under  Section  104,  to  bring  in  the  heirs 
of  Bunwaree  Lali,  or  have  him  in  any 
way  represented  during  the  trial  of  the  ap- 
peal. Notwithstanding  this,  the  Subordinate 
Judge  went  on  to  try  the  appeal,  and  passed 
a  decree  against  Bunwaree  Lall's  estate. 
This  is  objected  to  in  special  appeal,  and  it 
is  clear  that  the  decision,  under  the  circum- 
stances; is  incorrect  in  law.  The  case  must 
be  remanded  to  the  Subordinate  Judge  in 
order  that  he  may  see  that  the  appellant 
bring  in  the  representatives  of  Bunwaree 
Lall  in  Court,  and  re- try  the  case  in  their 
presence. 


The  1 7th  November  1 870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jack80ii« 

Judges, 

Contract. 

Case  No.  780  of  1870. 

Special  Appeal  from  a  decision  passed  by  ifu 
Subordinate  Judge  of  Midnapore,  dated 
the  8th  February  iSjo,  affirming  a  decision 
of  the  Moonsiffof  Gurbetta,  dated  the  20th 
May  i86g. 

Ram  Tunoo  Koondoo  (Plaintiff),  Appellant, 


It  appears  that   this   point   was  brought 
to  the  notice  of  the  Subordinate  Judge  in 
an  application  for  review,  and  certain  facts 
were  stated  in  that  application,  which,  if  they 
were  correct,   and   could   be   substantiated, 
would   altogether  relieve  the  heirs  of  Bun- 
waree  Lall    from    the    liability    which   the 
Subordinate  Judge  has  placed  upon  them. 
Had  the  Subordinate  Judge  entertained  the 
review,   and  made   further  enquiries  which 
the  facts  of  the  case  would  seem  to  have 
required,  there  would    be  no  necessity  for 
this  special  appeal ;  but  he  appears  to  have 
simply    rejected    the   application,    and   we 
are  in  consequence  obliged  to  set  aside  his 
original  decision,  and  direct  a  re-trial  of  the 
case.     We  think  that,  in  the  course  of  the 
re-trial,  the  Subordinate  Judge  should  con- 
sider the  facts    stated   in   the  petition  for 
review. 

Baboo  Hurdeo  Narain  Singh,  who  has 
been  unnecessarily  made  a  respondent  in 
this  special  appeal,  will  obtain  his  costs 
of  this  special  appeal  from  the  appellant ; 
but,  in  re-trying  the  case,  if  the  Subordinate 
Judge  finds  that  he  is  liable  for  any  portion 
of  the  money,  a  decree  may  be  passed  against 
him. 

The  appellant  will  obtain  his  costs  of  this 
apeciai  appeal  from  the  special  respondent, 
plaintiff  in  this  suit. 


versus 

Mullicka  Dossee  and  another  (Defendants), 

Respondents. 

Baboo  Nullit  Chunder  Sein  for  Api>ellaDt. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

In  a  suit  to  enforce  delivery  of  a  kobala  where  plaint- 
iff was  found  not  to  have  acted  up  to  the  original  terms 
of  the  contract,  inasmuch  as  he  failed  to  pay  a  part  of 
the  consideration-money  as  agreed  upon,  and  aid  not 
offer  to  pay  up  the  remainder  until  the  suit  was  brought : 

Held  that  defendant  was  no  lonj^er  bound  to  deGver 
over  or  ratify  the  document  which  it  was  intended 
should  be  executed  between  them. 

Jackson,  J. — This  was  a  suit  to  enforce 
the  delivery  of  a  kobala.  The  plaintiff  al. 
leges  that,  at  the  time  that  the  kobala  was 
executed,  he  agreed  to  pay  Rupees  300  as 
part  of  the  consideration- money  in  satisfac- 
tion of  a  decree  against  the  vendor  ;  that  he 
paid  down  the  money  as  agreed  upon ;  that 
he  was  now  ready  to  pay  the  balance  Rupees 
499,  and  prays  that  the  Court  might  dh-ect 
the  delivery  of  the  kobala  to  him. 

The  Courts  below  have  found  that  the 
plaintiff  himself  broke  the  contract  ip  the 
very  commencement,  that  he  never  paid  the 
Rupees  300,  and  it  is  admitted  that  he  did 
not  offer  to  pay  the  remaining  Rupees  499 
to  the  vendors  until  the  suit  was  brought* 
Under  such  circumstances,  the  Courts  below 
have  dismissed  the  plaintiff's  suit. 

In  special  appeal  it  is  said  that,  if  the 
plaintiff  pays  the  sum  of  Rupees  499,  be 
should  be  held  entitled  to  obtain  the  kobala. 

We  think,  however,  that,  as  the  plaintiff 
himself  did  not  act  up  to  the  original  tenns 
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of  the  contract,  he  hroke  the  contract,  and 
the  defendant  was  no  longer  bound  to  de- 
liver over  to  him  or  ratify  the  document, 
which  it  was  intended  should  be  executed 
between  them.  The  Lower  Courts  seem  to 
be  quite  right  in  dismissing  the  plaintiff's 
suit 

We  dismiss  the  special  appeal  with  costs. 


The  1 8th  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Crimtnal  chftrg^e — Damages — Evidence. 
Case  No.  531  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  28th  December  i86g,  re- 
versing a  decision  of  the  Moon  si ff  of 
Kytee,  dated  the  13th  September  i86g, 

Aghorenath  Roy  (Plaintiff),  Appellant, 

versus 

m 

Radhika  Pershad  Bose  (Defendant), 
Respondent, 

Baboo  Rajendronath  Bose  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for 
Respondent. 

In  a  salt  for  dama^^es  on  account  of  a  charge  brought 
by  ddendant  in  a  Criminal  Court,  which  charge  was 
ultimately  dismissed,  plaintiff  must  prove  in  the  Civil 
Court  that  there  was  no  reasonable  cause  for  bringing 
the  accusation ;  the  proceedings  in  the  Criminal  Court 
are  not  evidence  in  the  Civil  Court. 

Bayley,  J, — We  think  this  special  appeal 
mast  be  dismissed  with  costs. 

The  plaintiff  sued  for  damages,  in  that  the 
defendant  jrosecuted  him  in  a  Criminal 
Court  for  misappropriation  ol  certain  orna- 
ments alleged  to  have  been  entrusted  to  him, 
which  charge  was  ultimately  dismissed. 
In  this  c^ise,  the  plainiiff  brought  no  evi- 
dence to  show  that  the  charge  was  unfound- 
ed, or  that  the  ornaments  were  not  en- 
trusted to  him,  or  that  he  was  in  another 
place  at  the  time.  The  defendant,  on  the 
Other  hand,  brought  witnesses  who  deposed 
that  the  properties  were  entrusted  to  the 
plaintiff's  care. 

The  first  Court  decreed  and  the  Lower 
Appellate  Court  has  dismissed  the  plaintiff's 
tuft. 


In  special  appeal,  two  cases — one  reported 
at  page  30,  Volume  VI.,  and  the  other  at 
page  43,  Volume  IX.,  Weekly  Reporter- 
have  been  cited  to  show  that  in  this  parti- 
cular case  the  plaintiff  ought  to  have  a  de- 
cree in  his  favor. 

We  find,  however,  that  in  the  case  report- 
ed at  page  30,  Volume  VI.,  Weekly  Reporter, 
it  is  clearly  stated  that  the  charge  was 
unfounded.  In  the  present  case,  the  Cri- 
minal Court  merely  states  that  there  was  no 
sufficient  evidence  to  convict  the  prisoner. 
The  case  at  page  43.  Volume  IX.,  Wee^y 
Reporter,  has  no  analogy  to  the  present  case 
at  all.  It  is  then  pressed  on  us  that  the 
words  "  acquitted  "  and  "  discharged "  are 
sufficient  to  show  that  the  charge  was  un- 
founded, so  as  to  bring  the  case  within  the 
ruling  cited  from  Volume  VI. ;  but  the  plaint- 
iff must  prove  that  there  was  no  reason- 
able cause  for  bringing  the  accusation.  In 
the  Civil  Court  he  has  given  no  evidence  to 
show  this,  and  the  proceedings  in  the  Cri- 
minal Court  are  no  evidence  to  prove  his 
allegations  in  the  Civil  Court. 

We,  therefore,  see  no  reason  to  interfere 
with  the  Lower  Appellate  Court's  decision, 
and  we  therefore  dismiss  this  special  appeal 
with  costs. 


The  18th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Summary  order  —  Regular  suit  —  Section  246, 
Code  of  Civil  Procednre--Ezecution— Joint 
family-—  Presumption—  Decree — Mitakshara 
—Right  of  action -Limitation— Act  XIV.  of 
1859— Disability— Minors. 

Cases  Nos.  164,  165,  169,  170,  324,  234, 
235»  237,  238,  239,  240,  243,  244,  and 
245  of  1866. 

Regular  Appeals  from  decisions  passed  by 
the  Subordinate  Judge  of  Sarun,  re- 
spectively,  dated  the  2'jth  and  2gth  March 
and  gth  April  1866. 

Case  No.  164  of  1866. 

Sudaburt  Pershad  Sahoo  (Defendant), 

Appellant, 

versus 

Lotf  Ali  Khan  (Plaintiff)  and  others 
(Defendants),  Respondents. 
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Saboos  Onookool  Chunder  Mookerjee  ^nd 
yaggoddnund  Mookerjee  for  Appellant. 

Bfiboo  Mohendro  Lall  Shome  and  Moulvie 
.Syud  Murhumui  Hossein  for  Respondents. 

Case  No.  170  of  1866. 

Mussamut  Phoolbas  Kooer  (Plaintiff), 

Appellant^ 

versus 

Liall  Juggessur  Sahi  (Defendant)  and  others, 

Respondents, 

Bahoos     Unnoda     Pershad     Banerjee    and 
Chunder  Madhuh  Ghose  for  Appellant. 

Messrs,  G,  C,  Paul  and  R.  f.  Allan  and 
Baboo  Onookool  Chunder  Mookerjee  for 
Respondents. 

Case  No.  238  of  1866. 

fiikramajeet  Lall  (Defendant)  and  another, 

AppellaniSy 

versus 

Massamut  Phoolbas  Kooer  (Plaintiff), 

Respondent, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Kedar 
Nath  Chatterjee  for  Respondent. 

Case  No.  244  of  1866. 

Ram  Dhyan  Koonwa'r  (Defendant),^//^//^^/, 

versus 

Mussamut  Phoolbas  Kooer  (Plaintiff), 
Respondent, 

Baboo  tCally  Kishen  Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Kedar 
Nath  Chatterjee  for  Respondent. 

And  the  other  causes. 

After  the  death  of  a  member  of  a  Hindoo  family,  his 
widows  were  sued  in  their  representative  capacity,  and 
aecrees  were  .obtained  in  respect  of  debts  incurred  by 
him  in  his  lifetime  on  his  owh  account. 

Held  that  the  decrees  could  only  be  executed  ag'ainst 
that  property  which  passed  from  the  deceased  to  his 
widows  \n  their  own  right,  and  not  against  other  por- 
tions of  the  joint-family  property. 

A  rdv^tt/ar  suit  to  set  aside  a  summary  order  is  against 

general  principles,  and  only  lies  when  the  power  to 
ring  such  a  suit  is  expressly  conferred,  as  under  Section 
246,  Code  of  Civil  Procedure.  A  party  who  is  unsuc- 
cessful in  his  attempt  to  obtain  execution  against  any 
particular  property  has  only  the  remedy  provided  in 
Section  246 ;  and  failing  to  take  advantage  of  that,  his 
only  alternative  h  to  make  a  fresh  apt>licMion  for  exe- 
cution. 


Where  a  family  is  joint,  it  cannot  be  presanied  tliat 
all  the  piopcrty  in  the  hands  of  any  member  is  joint. 

It  is  inconsistent  with  the  strict  principles  laid  down 
in  the  Full  Bench  decisioix  of  the  30th  July  1^69  for  a 
member  of  a  Mitakshara  family  to  sue  separately  for 
his  share  of  the  joint-fa'nftily  property. 

"Quare, — Is  a  mere  sijgnification  of  Mtention  on  the 
part  of  a  member  of  a  joint  Hindoo  family  suffioeot 
to  constitute  a  separation,  without  an  actual  partitioa 
by  metes  and  bcunds  ? 

The  rules  contained  in  Act  XIV.  of  1859  ^^  to  dis- 
ability are  of  general  application,  and  are  not  confined 
to  the  period  of  limitation  provided  for  by  that  Act. 

Under  Act  XIV.,  the  disability  of  a  minor  is  to  be 
considered  absolute,  and  any  benefit  which  the  minor  is 
to  have  accrues  to  him,  not  during  his  disability,  but 
when  his  disability  ceases. 

Markby^  J, — No.  164 — In  this  case,  it 
appears  that  a  decree  was  obtained  by  one 
Meer  Mahomed  Bakit,  a/gainst  Ajt)Ddbya 
Pershad,  in  the  year  1247.  That  decree 
having  come  into  the  hands  of  the  plaintiff, 
after  Ajoodhya's  death,  he  applied  for  exe- 
cution ;  but  as  this  application  and  the  order 
upon  it  have  not  been  laid  before  us,  I  am 
not  able  to  state  exactly  in  what  terms  the 
application  was  made,  or  how  it  was  dealt 
with.  But  it  appears  to  have  been  an  ap- 
plication under  Section  210  of  the  Code  of 
Civil  Procedure,  in  which  Sudaburt  Pershad 
was  pointed  out  as  legal  repr^entative  of 
Ajoodhya,  and  it  also  appears  that,  on  the 
opposition  of  the  plaintiff,  further  proceed- 
ings in  execution  were  stopped  by  an  order 
made  by  the  Court  on  the  24th  December 
1863. 

It  also  appears  that  this  is  a  suit  brought 
in  effect  to  get  rid  of  this  last-mentioned 
order,  and  to  obtain  such  a  decree  as  will 
compel  the  Court  in  which  the  decree  against 
Ajoodhya  was  given  to  execute  that  decree 
by  the  sale  of  this  property,  and  the  plaintiff 
has,  in  fact,  obtained  a  direction  from  the 
Court  below,  that  he  shall  be  at  liberty  to 
bring  to  sale  some  of  the  property  which 
another  Court,  on  the  application  in  execu- 
tion, had  refused  to  allow  him  to  sell. 

Some  difficulty  arises  from  the  imperfect 
information  which  we  have  as  to  the  nature 
of  the  proceedings  already  taken.  If  the 
object  of  this  suit  is  to  get  rid  of  an  order 
rejecting  an  application  under  Section  210, 
then,  in  my  opinion,  no  such  ^uit  could  pos- 
sibly lie.  The  only  way  in  which  the  order 
of  a  Court  of  competent  jurisdiction  can  be 
questioned  is  by  appeal,  unless,  of  course,  it 
can  be  shown  to  have  been  obtained  by 
some  fraud  practised  upon  the  Court.  Pro- 
bably in  this  case,  though  1  have  not  looked 
into  that  matter,  the  decision  of  the  Cont 
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to  which  the  application  was  made  is  not 
sabject  even  to  appeal. 

The  somewhat  curious  proceeding  of 
(what  is  called)  a  regular  suit  to  set  aside 
(what  is  called)  a  summary  order  is  not 
unknown  in  this  country,  but  I  apprehend 
that  such  suits  are  against  general  principles, 
and  would  only  lie  when  the  power  to  bring 
such  a  suit  is  expressly  conferred,  as,  for 
instance,  under  Section  246  of  thQ  Code  of 
Civil  Procedure,  some  doubt  was  indeed 
raised  in  this  case  whether  this  was  really 
not  such  a  suit.  It  was  suggested  that 
possibly  the  application  was  granted  under 
Section  210.  and  the  property  subsequently 
released  under  Section  246  upon  the  appli- 
cation of  Sudaburt  Pershad,  but  I  am  not 
satisfied  that  this  was  so.  Even,  however, 
if  this  be  the  correct  view  of  the  facts,  the 
plaintiff  must  still  fail,  because  the  suit 
tinder  Section  246  must  be  brought  within 
one  year  from  the  order  complained  of,  which 
this  suit  was  not. 

It  was  contended  by  the  respondents, 
however,  that  this  was  not  really  a  suit  to 
set  aside  or  get  rid  of  any  order  at  all  either 
under  Section  210  or  Section  246,  but  a 
wholly  independent  suit  io  have  the  plaint- 
iff's ri^ht  declared  to  execute  his  decree 
against  the  property  in  question.  I  am  still 
at  a  loss  to  understand  how  such  a  suit  can 
He  independently  of  the  provisions  of  Sec- 
tion 246.  The  party  whose  property  is 
wrongfully  seized  has  always  a  cause  of 
action  as  soon  as  his  rights  as  owner  are 
invaded,  but  th^  party  who  is  unsuccessful  in 
his  attempt  to  obtain  execution  against  any 
particular  property  has  only  that  peculiar 
and  anomalous  remedy  provided  by  Section 
246 ;  and  if  he  fails  to  take  advantage  of 
that,  his  only  course  would  appear  to  be  to 
make  a  fresh  application  for  execution. 

For  \hese  reasons,  without  reference  to 
any  other  point,  I  think  the  decision  of  the 
Lo^i^r  Coiut  in  this  case  was  wrong,  and 
that  it  ought  to  be  set  aside,  and  the  suit,  so 
far  as  relates  to  the  pi;operty  comprised  in 
this  appeal,  dismissed  with  costs  in  this 
Court  and  in  the  Court  below. 

iW.  /6s. — The  appeal  in  this  case  was 
argued  on  the  question  of  costs  only.  It 
was  agreed  at  the  former  hearing  that  the 
appellant  was  entitled  to  his  costs  in  ihe 
Court  below,  but  that  he  must  pay  the  costs 
of  juggessur  Roy,  who  was  unnecessarily 
made  a  party  to  this  appeal.    The  appel- 


lant will  get  his  own  costs  of  this  appeal 
from  the  plaintiff. 

No.  i6g. — It  has  been  agreed  by  the  plead- 
ers on  both  sides  that  this  case  will  be  go- 
verned by  the  decision  in  No.  164.  The  suit, 
so  far  as  relates  to  the  property  comprised 
in  this  appeal,  will  be  dismissed  with  costs  in 
this  Court  and  in  the  Court  below. 

No,  ^j7.— In  this  case,  the  defendant 
Gopal  Lall  is  the  appellant.  It  is  asserted 
with  some  considerable  show  of  truth  that 
the  appellant's  case  has  been  overlooked  in 
the  confusion  occasioned  by  lumping  all 
these  claims  into  one  suit.  In  the  Court 
below,  when  this  part  of  the  case  is  disposed 
of,  reference  is  made  to  the  plea  of  IFmita- 
tion  alone.  But  the  facts  of  the  case  are,  I 
believe,  different  from  those  in  the  other 
p^ses.  It  rel9^es  to  mouzahs  Mon^enpore  and 
Mustafurppre.  It  is  admitted  by  the  plaint- 
iff, respondent,  that  these  mouzahs  were 
conveyed  to  an  atxcestor  of  t^  defendant, 
appellant,  by  Bhugwan  Lall,  and  that  the 
appellant  is  in  possession.  The  appellant 
denie^  tha^  these  mouzahs  were  part  of  the 
joint  property.  The  plamtiff  must,  therefore, 
prove  his  title  to  recover.  He  has  given  no 
evidence  whatever  so  far  as  has  been  shown 
to  us;  but  his  pleader  relies  on  the  alleged 
presumption  that,  as  this  was  a  joint  family, 
all  the  property  in  the  hands  of  any  mem- 
ber of  t^je  family  is  presumablx pint.  But' 
tHIsTs*  not  a  joint  family  absolutely.'  It  isi 
only  so  as  to  some  of  the  property  of  its  j 
members,  and  not  as  to  the  rest.  The  very  ' 
sweeping  presumption,  therefore,  which  is 
coixtended  for  cannot  be  made.  Even  the  i 
date  of  the  acquisition  of  this  property  has  \ 
not  been  proved,  and  Sudaburt's  attempt  to 
recover  any  portion  of  it  is  shown  to  have 
been  ineffectual.  The  plaintiff's  suit,  there- 
fore, as  to  this  property  must  be  dismissed 
with  costs  in  this  Court  and  in  the  Court 
below. 

No,  lyo, — In  this  case,  as  in  all  the  other 
cases  now  under  consideration,  only  a  vety 
small  portion  of  the  papers  has  been  trans- 
lated^ and  the  facts  have  only  been  stated  in 
a  very  meagre  manner.  There  has  been  also 
great  confusion  between  the  different  appeals 
which  raise  very  distinct  questions.  As  far, 
however,  as  I  can  gather,  the  fa^ts  which  it 
is  necessary  to  consider  in  disposing  of  this 
appeal  are  as  follows : — 

Ajoodhya  Pershad  and  his  four  cousins 
(sons  of  his  uncle)  were  a  joint  Hindoo  family 
^veined  by  the  Mitakstbara  Law.     In  the 
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year  1846,  the  family  made  an  arrangement 
by  which  all  property  acquired  subsequently 
to  that  year  was  to  be  considered  as  acquired 
separately,  but  all  property  which  had  been 
previously  acquired  remained  precisely  as  be- 
fore. The  property  to  which  this  appeal 
relates  is  part  of  the  property  acquired  previa 
ously  to  1846.  Ajoodhya  Pershad  died  with- 
out issue,  leaving  a  widow.  Of  the  four  cou- 
sins, Dukhun  Sahoo,  the  eldest,  left  one  son 
Sudaburt  Pershad;  Sheo  Gobind  Pershad, 
the  second,  left  one  son  Bhugwan  Lall  Sahoo, 
who  died  without  issue,  leaving  two  widows, 
Mohasee  Kooer  and  Parbutty  Kooer ;  Kashee 
Nath  Sahoo,  the  third  cousin,  left  a  widow 
Phoolbas  Kooer,  and  one  son  Hureenath 
Pershad,  the  plaintiff  in  this  suit ;  the  fourth 
cousin,  Mukhun  Sahoo,  died  without  issue. 

Bhugwan  Lall  died  some  time  after  1 846, 
and  upon  his  death  Sudaburt  Pershad  and 
Hureenath  Pershad  as  sole  survivors  be- 
came jointly  entitled  to  the  whole  of  the 
family  property  acquired  prior  to  1846, 
which  is  admitted  to  have  rested  in  them 
as  joint-family  property  under  the  Hindoo 
Law  of  the  Mitakshara  school. 

This  appeal  relates  to  a  share  in  the 
mouzah  Chatowlee. 

As  to  the  exact  time,  mode,  and  date  of 
the  acquisition  of  Chatowlee  by  the  family, 
nothing  definite  has  been  stated,  but  it 
seems  to  be  admitted  to  have  been  purchased 
prior  to  1846. 

After  the  death  of  Bhugwan  Lall,  this 
mouzah  came  into  the.  possession  of  his 
widows.  Bhugwan  Lall  had  died  indebted 
to  one  Ruggonundo,  and  after  his  death 
Ruggonundo  brought  a  suit,  and  obtained  a 
decree  against  the  widows  as  representatives 
of  Bhugwan  for  the  amount  of  this  debt; 
and  in  execution  of  that  decree,  this  mouzah 
was  put  up  for  sale,  and  purchased  by  one 
Golab  Chand  Lall,  who  sold  it  to  Mr.  Cosse- 
fat. 

It  is  admitted  that  the  debt  in  respect  of 
which  this  decree  was  recovered  was  not 
incurred  for  the  benefit  of,  or  on  behalf  of, 
the  joint  family;  and  also  that  the  sale- 
certificate  purported  to  convey  to  the  pur- 
chaser the  right  and  interest  of  the  widows 
of  Bhugwan  Lall  only. 

In  the  year  1862,  Sudaburt  and  Huree- 
nath being  still  joint.  Sudaburt  brought  a 
suit  in  his  own  name  to  recover  possession 
of  his  own  share  in  all  the  joint-family  pro- 


perty.  Though  his  claim  was  contested  \>y 
the  holders  of  the  property,  no  objection 
was  raised  as  to  the  form  in  which  the  suit 
was  brought.  Hureenath  Pershad,  bein^ 
then  a  minor,  was  represented  as  a  defendant 
in  that  suit  by  his  mother,  and  his  title  to 
a  4-annas  share  was  admitted  by  Suda- 
burt, 

The  great  contention  in  that  suit  was  whe- 
ther the  family  generally  was  joint  or  sepa- 
rate in  estate. 

The  result  of  that  suit  was  a  decision  that 
the  family  was,  as  above  stated,  joint  as  to 
all  property  acquired  prior  to  1846,  and  sepa- 
rate as  to  property  acquired  since  that  time  ; 
and  a  decree  for  a  4-annas  share  of  the 
joint  property  taken  on  this  footing  was 
given  to  Sudaburt. 

This  line  of  demarcation  is  accepted  in 
all  the  suits  now  before  the  Court;  and 
mouzah  Chatowlee  is,  therefore,  as  already 
stated,  admitted  to  be  part  of  the  joint- 
family  property. 

This  present  suit  is  brought  by  Huree- 
nath's  mother  and  guardian  to  recover  pos- 
session on  his  behalf  of  his  ^are  of  nioa- 
zah  Chatowlee  and  other  mouzahs.  The 
allegations  of  the  plaint  are  extremely  in- 
distinct, but  the  point  principally  discussed 
has  been  whether  the  purchase  of  mouzah 
Chatowlee  by  Golab  Chand  Lall  under  the 
decree  against  the  widows  can  be  maintain- 
ed. 

In  the  Court  below,  the  plaintiff  obtained 
a  decree  which  is  not  before  us,  but  which  I 
understand  to  be  a  decree  for  possession,  and 
against  this  decree  the  defendant,  Mr.  Cosserat, 
has  appealed.  The  plaintiff  Hureenath  is 
still  a  minor,  and  brings  this  suit  by  bis 
guardian. 

This  appeal  and  all  the  others  now  before 
us  were  first  argued  before  Mr.  Justice  j 
Kemp  and  myself  in  January  1867.  It  was 
then  considered  desirable,  in  consequence 
of  conflicting  decisions,  to  refer  two  points 
which,  more  or  less,  affect  these  appeals  to  | 
the  .Full  Bench.  It  was  then  arranged 
that  all  the  cases  should  stand  over  until 
the  decision  of  the  Full  Bench  was  given. 
That  decision  was  given  on  the  301b  July 
1869,*  and  the  cases  have  now  come  on  for 
final  disposal. 

•  12  W.  R.,  F.  B.,  p.  I. 
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The  first  question  referred  to  the  Fall 
Bench  was  as  follows  : — 

"  Bhugwan  Lall,  member  of  a  Hindoo 
"  family,  living  under  the  Miiakshara  Law, 
"and  having  joini-family  property,  died 
"  entitled  to  an  undivided  phare  in  such 
''property,  and  leaving  two  widows  Mussa- 
'*  mui  Mohassee  Kooer  and  Parbuity  Kouer 
''  him  surviving. 

"  After  the  death  of  Bhugwan  Lall,  his 
**  widows  were  sued  in  their  representative 
**  capacity  in  respect  of  debts  incurred  by 
**  him  in  his  lifetime,  on  his  own  account, 
'*  and  not  for  the  benefit  of  the  joint  familv, 
"  and  decrees  were  obtained  against  the  wi- 
*'  dows  in  that  capacity. 

"  In  execution  of  one  or  more  of  these 
"  decrees,  an  interest  in  certain  portions  of 
"  the  joint-family  property,  to  the  extent  q\ 
"  the  share  to  which  Bhugwan  Lall  was 
"entitled  in. his  lifetime,  has  been  sold  b) 
"  auction,    and    the    purchasers   have   taken 


I* 


possession. 


"  Can  the  nephew  of  Bhugwan  Lall,  who 
"  is  one  of  4he  surviving  members  of  the 
"  joint  family,  recover  from  the  purchasers 
'*  possession  of  the  interests  which  they 
*'  have  purchased  or  any  part  of  them  ?'' 

This  question  was  disposed  of  upon  a 
point  which  it  undoubtedly  raises,  but  which 
was  not  argued  before  us  on  the  former 
occasion.  The  Full  Bench  held  that,  whe- 
ther this  property  could  in  any  way  be  made 
chargeable  with  the  debts  of  Bhugwan  Lall 
or  not,  it  could  only  be  so  made  chargeable 
by  a  suit  brought  against  those  who  were 
now  actually  the  owners  of  it,  and  that  it 
could  not  be  seized  in  execution  of  a  decree 
obtained  against  Bhugwan  Lall's  widows. 

There  can  be  no  doubt  of  the  correctness 
of  this  decision;  and  had  it  been  raised 
before  us,  the  necessity  of  a  reference  lo 
the  Full  Bench  on  this  point  might  have 
been  avoided,  because,  as  far  as  I  am  aware. 
It  is  entirely  in  accordance  with  previous 
decisions  of  this  Court. 

The  result  is  that  only  that  property 
which  passed  from  Bhugwan  Lall  to  his 
widows  in  their  own  right  is  vested  in  Mr 
Cosserat  under  his  purchase,  and  not  any 
part  of  that  which,  at  the  death  of  Bhugwan, 
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was  joint  family  proptfny;  and  ihtrefore 
Mr.  Cosserat's  proof  of  his  title  to  roouzah 
Chatowlee,  which  was  part  of  the  joint-fami- 
ly property,  has  failed. 

No.  22^. — The  appellant  in  this  case  is 
the  defendant  Juggessur  Sah(^y.  He  pur- 
chased a  mouz:in  called  Saleeinpore  in  exe- 
cuiion  of  a  decree  under  circumstances  simi- 
lar to  those  stated  with  reference  to  tb< 
purchase  of  niouzah  Chatowlee  in  appeal 
No.  170.  The  circumstances  under  which 
Saleempore  was  acquired  by  the  .family 
nave,  however,  been  stated  a  little  more 
fuliy.  It  appears  that  an  8-annas  share 
in  it  was  purchased  by  Bhugwan  Lall 
after  1846.  That  share  was,  thereforCj  his 
separate  property.  This  appeal  relates  only 
to  the  other  8-annas  share  which  was  ac«> 
quired  before  1846,  and  which  is  admitted, 
therefore,  to  be  part  of  the  joint- family 
property.  It  was  purchased  by  the  appeU 
lant  at  a  sale  in  execution  of  a  decree  ob- 
tained against  the  widows  by  one  Hur 
Gobind.  No  claim  or  objection  under  Sec- 
tion 246  was  made  on  behalf  of  the 
plaintiff. 

I  am  not  quite  able  to  understand  how  the 
Principal  Sudder  Ameen  dealt  with  thie 
case.  It  has  been  argued  before  us  on  pre* 
cisely  the  same  grounds  as  appeal  No.  1 70. 
And  the  result  of  the  decision  of  the  Full 
Bench,  on  the  first  question  referred  to  it,  is 
that  the  appellant's  title  is  defective. 

No.  2^4. — The  appellants  in  this  case  are 
the  defendants  Saligram  Sahoy  and  Ram 
Ruchee  Sahoy. 

It  appears  that,  on  the  9th  December  1859, 
Bhugwan  Lall  executed  in  favor  of  these 
persons  a  zur-i-peshgee  lease  of  a  property 
described  in  the  plaint  as  Goolmanpore  Baha- 
door.  The  plaintiff  seeks  to  set  aside  this 
deed,  and  to  recover  what  he  calls  his  share 
of  the  property,  on  the  ground  that  Bhug- 
wan Lall  had  no  power  thus  to  dispose  of 
joint-family  property.  It  is  admitted  that 
this  was  joint- family  property,  and  it  was 
on  this  point  that  the  second  question  was 
referred  by  us  to  the  Full  Bench.  That 
question  was  as  follows  : — 

''  Bhugwan  Lall  in  his  lifetime  executed 
'*  an  ordinary  zur-i-peshgee  moneyage  in 
'*  respect  of  his  undivided  share  in  a  portion 
'*  of  the  joint-familv  property,  in  order  to 
*  rai-e  money  on  his  own  account,  and  not 
''  for  the  benefit  of  the  family.   . 
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j^4 — in    this    appeal,    Ram    Dyan 


.hf  ix'P***^  **'    lUiu^^wnn   ^'^  [^'hiowar,  one  of  the  defendants  in  the  Court 
:>i»»*^^.T"f*?5^:.'Vu'!''"L^^^^  is  the  appellant.     From  his  written 


J  r^^„je,  pa<45cssion  oi  the  mortg^g^^ 


>n  of  it? 
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Hench  did  not  answer  the  exact 
•-  -^'  not  considering  ihat  it  had  full 
^t%<*  ^  j-***^*  joing  so,  but  held  that  Bhug- 
f^^^^^l^  '^^uld  not,  without  the  consent  of 
n^*^""*!**!!*  ^5  mortgage  his  undivided  share 
^^  sYi^^  oi  the  joint-family  property  in 
b^«  ^r^rt*^^se  money  on  his  own  account, 
\o  ^^to   ^\he  benefit  of  ihe  family. 

0^     ot  ^^^ 

tX^^  ^         K'ection  was  made  to  the  reference 

j^snof^  jl  Bench,  I  think  we  ougrit  to 
^  the  .   ^^ecision  for  the  purposes  ot  this 

^ccp*  *a  to  ^^^  ^^^^  ^^^  appellants  have 
esse,  •**  ^ctablish  their  title. 
failed  to  csi 

^^— It   was    admitted   on  the  last 
ion  that  this  appeal  would  be  governed 
JJ^c  decision  of  No.  224. 

A^^.  ^39' — ^^  ^^^^  case,  the  defendant 
jn^gessur  Sahoy  is  appellant.  The  facts 
of  this  case  are,  as  far  as  I  have  been  able 
to  gather  them,  precisely  the  same  as  in 
appeal  No.  170,  and  the  points  argued 
were  the  same ;  the  same  decision  will  there- 
fore apply. 

No.  24J, — In  this  case,  as  far  as  I  can 
discover,  the  appellant  is  Bundhun  Sahoo, 
a  defendant  in  the  Court  below,  and  he  is 
in  possession  of  mouzah  Telna  Khoord 
together  with  its  Deara  atid  Oopurwar  or 
high  land,  which  he  claims  to  hold  under 
a  zur-i-peshgee  lease  executed  by  Mukhun 
Sahoo,  a  member  of  the  joint  family. 
He  says  that  he  was  ousted,  but  on  the  21st 
May  1 863  he  obtained  a  decree  for  the  money 
lent  on  this  security.  That  decree  was 
obtained  against  the  widows  of  Bhugwan 
Lall,  and  under  it  this  property  was  sold  in 
execution,  and  purchased  by  this  appellant. 
I  cannot  find  this  property  mentioned  in  the 
judgment  of  the  Court  below,  but  for  some 
reason  the  plaintiff  got  a  decree  for  it  with 
the  rest.  It  was  admitted  that  this  was 
joint-family  property,  and  applying  the  deci- 
sion of  the  Full  Bench  the  defendant 
would  seem  to  have  a  bad  title,  but  I  have 
great  difilcuky  in  seeing  how  ihe*  facts  of 
this  appeal  really  stand.  It  was,  however, 
1  think,  assumed  on  the  argument  that  the 
decision  in  appeal  No.  170  would  govern  ttiis 
case  also ;  and  I  do  not  see  how  it  can  be 
distinguished. 


statement,  he  appears  to  be  in  pos^es^ion  of 
mouzahs  Goodrya  and  K  runpoora.  I  anc 
not  able  to  identify  these  with  any  of 
the  properties  claimed  in  the  plaint.  The 
respon«lent  claims  to  hold  these  mouzahs 
under  a  purchase  at  a  sale  in  execution  of 
a  decree  obtained  by  one  Mussamut  Go- 
bindee  as  mother  and  guardian  of  Nundo 
Lall  Sahoo  against  (as  the  respondent  alleges) 
Bhugwan  himself,  but  which  was,  in 
reality,  against  his  widows.  It  also  was  not 
denied  that  this  was  joint-family  property. 
This  defendant's  title,  therefore,  cannot  be 
maintained. 

I  have  now  to  consider  what  decree 
should,  in  my  opinion,  be  drawn  in  the  ap- 
peals No.  170,  No.  224,  No.  234,  No.  235, 
No.  239,  No.  243,  and  No.  244. 

In  these  seven  cases,  the  defendants  have 
failed  to  prove  their  tides.  And  as  the  pro- 
perties cUiraed  are  all  portions  of  the  joint- 
family  properly,  and  the  plainiifiF's  titles  to 
a  4-annas  share  in  the  family-property  is 
not  disputed,  the  plaintiff  claims  a  decree 
for  possession  to  that  extent. 

But  it  seems  to  me  that  the  answer  given 
by  the  Full  Bench  to  the  second  of  the  two 
questions  which  we  propounded  precludes 
us  from  giving  any  such  decree.  As  1  have 
said,  whether  or  no  I  concur  in  the  prmciples 
laid  down  by  those  answers,  I  feel  bound  to 
apply  them  to  the  cases  before  us.  And  so 
doing,  it  seems  to  me  impossible  to  give  the 
plaintiff  the  decree  which  he  claims,  which  is 
a  separate  decree  for  possession  for  his  4- 
annas  share.  I  do  not  see  how  it  is  possible, 
if  that  decision  be  correct,  that  such  a  decree 
should  be  executed.  And  I  think  that,  if  the 
Full  Bench  decision  be  right,  to  attempt  to 
execute  it  would  be  to  do  the  very  thmg 
which  the  Full  Bench  say  cannot  be  done, 
namely,  to  create  a  separation  otherwise 
than  by  a  partition. 

Had  Hureenath  been  of  age  when  this 
suit  was  brought,  the  fact  that  his  brother 
had  been  joined  in  it,  and  had  assented  10  the 
cUim,  might  have  been  taken  as  creating  a 
partition  by  consent.  I  do  not  say  this 
would  be  so.  Even  that  might  hardly  be 
consistent  with  thr  Full  Bench  decision,  bat 
It  IS  unnecessary  to  con-ider  ii,  becau^t  Huree- 
nath  bfing  a  minor,  no  such  arrangemeDt 
I  can  be  interred.     There  has  been  no  enquiry 
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whether  a  partition  would  be  for  the  benefit 
of  the  minor ;  nor  indeed  was  it  ever  sug- 
g-ested  until  the  last  moment  that  such  an 
inference  was  possible. 

The  truth  appears  to  me  to  be  that  this 
suit  has  been  brought  just  as  Sudaburt's 
suit  was  brought  under  the  notion  that  a 
member  of  a  Mitaicshara  family,  like  a  mem- 
ber of  a  Bengal  family,  may  act  to  a  cer- 
tain extent  independently  in  reference  to 
his  share.  Whether  or  no  such  a  notion  is 
correct,  I  think,  at  any  rate,  it  has  been  not 
uncommon  to  bring  such  suits  as  the  present 
one,  that  is  to  say,  for  one  member  to  sue  se- 
parately for  his  share.  But  this  is  obviously 
inconsistent  with  the  very  strict  principles 
laid  down  by  the  Full  Bench. 

I  arrived  at  this  conclusion  upon  an  in- 
dependent consideration  of  the  answer  of  the 
Full  Bench  to  the  second  question.  And  I 
am  confirmed  in  thinking  that  I  have  rightly 
applied  that  decision,  by  a  case  reported  at 
page  83  of  Volume  XII.  of  the  Weekly  Re- 
porter, decided  very  shortly  after  it. 

There  Peacock,  Chief  Justice  (who  also 
delivered  the  juigment  in  the  Full  Bench 
case),  says :  **The  plaintiffs,  as  two  only  of  the 
"  members  of  a  joint  family  which  does  not 
appear  to  have  been  separated,  and  as  two 
only  of  the  owners  of  the  joint  property 
"  which  does  not  appear  to  have  been  parti- 
"  tioned,  are  not  entitled  to  anv  definite 
share  for  which  they  can  sue  alone.  The 
right  of  action  has  been  misconceived,  and 
"  the  proper  persons  have  not  been  made 
••  panies.  Trie  suit  should  have  been  brought 
"  by  all  ihe  joint  owners  to  set  aside  the 
"deed  as  to  the  charge  created  by  O'dit,  as 
"  well  as  to  the  charge  created  by  Jeetun  ; 
"  and  the  suit  should  have  been  brought  by 
"  all  the  members  of  the  jomt  family,  ani 
'*  not  by  two  of  them  alone  who,  before 
"partition,  have  no  definite  share.  If  the 
"  deed  were  to  be  set  aside,  it  would  be 
"  impossible  by  the  dei  ree  to  define  the  share 
"  which  the  plaintiffs  are  entitled  to  reccjver." 
I  cannot  disiinguish  this  from  the  present 
case.  The  plaintiff  here  also  sues  separately 
to  recover  possession  of  his  share,  and  it 
seems  to  me  just  as  impossible  to  define  the 
plaintiff's  share  in  this  case  as  it  was  in  that. 
As  I  have  said  before,  it  again  comes  to 
this.  It  would  only  be  possible  to  execute 
the  decree  which  is  asked  for,  either  by  treat- 
ing this  suit  as  constituting  a  partition  or  by 
treating  the  plaintiff  as  having  at  least  some 
independent  rights  over  his  share;  but  ac- 
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cording  to  the  Full  Bench  decision,  there  not 
having  been  a  partition  according  to  one  of 
the  modes  known  to  the  law,  this  cannot 
be  done. 

It  seems  to  me,  therefore,  that  applying 
consistently  the  decision  of  the  Full  Bench, 
the  plaintiff  cannot  have  the  decree  which 
'he  asks  for  so  far  as  the  properties  are  con< 
cerned  to  which  Appeals  No.  170,  No.  224, 
No.  234,  No.  235,  No.  239,  No.  243,  and 
No.  244  relate. 

As  regards  No.  170,  No.  224,  No.  235, 
No.  239,  No.  243,  No.  244,  the  several 
defendants  had,  as  shown  in  the  answer  to 
the  first  question  submitted  to  the  Full  Bench, 
clearly  no  title,  and  the  plaintiff  has  only 
failed,  because  his  suit  is  wrongly  framed. 
Considering,  however,  that  many  suits  (for 
instance,  Sudaburt's  in  this  very  family, 
see  6  Weekly  Reporter,  page  )  have 

been  brought  in  this  form  without  objection, 
I  think  that,  as  regards  properties  comprised 
in  these  appeals,  the  suit  ought  to  be  dis- 
missed as  against  the  respective  defendants 
claiming  those  properties  without  costs,  either 
in  this  Court  or  in  the  Court  below. 

As  regards  the  property  to  which  Appeal 
No.  251  relates,  I  think  the  suit  ought  to  be 
dismissed  with  costs,  both  of  this  Court  and 
of  the  Court  below ;  because  I  think  that, 
though  it  has  been  held  that  these  defend- 
ants have  failed  to  prove  a  good  legal  title 
to  the  property  which  they  held,  yet  they 
are  in  a  position  in  which  they  have  a  per- 
fect right  to  take  advantage  of  every 
technical  objection  to  defeat  the  plaintiff's 
claim. 

I  must,  however,  repeat,  in  order  to  be 
understood,  that  I  arrive  at  my  conclusion 
in  these  seven  appeals  by  the  application  of 
principles  in  which  I  cannot  concur.  Quite 
apart  from  the  other  and  far  more  difficult 
question,  as  to  what  is  the  true  condition  of 
the  members  of  a  modern  Hindoo  family 
in  regard  to  ownership,  a  question  which  I 
fear  it  is  beyond  the  power  of  judicial  argu- 
ment and  construction  satisfactorily  to  solve, 
it  appears  to  me  that  the  decisions  of  the 
Madras  and  Bombay  Courts,  upon  the  point 
involved  in  the  second  question  referred  to 
the  Full  Bench,  are  the  more  correct.  It 
appears  to  me  that,  when  once  you  have 
arrived  at  the  point  of  holdinf?  that  a  mere 
signification  of  intention  is  sufficient  to  con- 
stitute a  separation  without  an  actual  parti- 
tion by  metes  and  bounds,  and  you  couple 
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^^  ^*^j^^' full  Bench.  It  will,  I  fear, 
^\  member  of  the  family  as  free,  or 
•^^^  ^^'-  ^g  as  he  has  hitherto  considered 
^jitio>*  ^  ^  deA^  ^^^^  ^^^  share  exclusively 
|j,i»self'  ^^^     3ut    the   property    will    still 

**  ^-^  'oint,  as  '^  ^'^*  almost  always  be 
refD**"..  ]g  in  a  numerous  family  and  where 
innpOSS»^^  almost  sure  to  be  minors,  to  prove 
^^^^  .hi»  implied  assent  of  all  to  a  separa- 
•  The    ru'cs    ot    inheruance    of   joint- 

fa^^ly  property,  therefore,  will  still  remain 
applicable  io  it;  and  whenever  any  of  the 
family-properiy  is  attacked  by  a  creditor, 
or  other  person  claiming  throUijh  the  ac«s 
of  any  one  or  more  of  the  owners  less  than 
all,  the  principle  laid  down  by  the  Full 
Bench  will  afford  a  complete  protection. 
I  should  hardly  venture  to  put  this  view 
in  opposition  to  that  of  the  Judges  with 
far  greater  experience  than  mine  who  form- 
ed the  Full  Bench  ;  but  this  point  does 
not  appear  to  have  been  consi  iered  ;  and 
I  must  own  that  the  history  of  this  very 
familf,  which  has  been  long  before  thi> 
Court,  seems  to  me  to  afford  a  flagrant 
example  of  the  evils  which  1  indicate. 

I  do  not  pretend  that  all  the  frauds  which 
are  perpetrated  under  the  protection  of  the 
Hindoo  joint-family  system  \\ou id  be  avoid- 
ed, if  eat  ti  menjber  were  able,  as  in  part- 
of  Bengal  and  as  in  tne  di>iricts  under 
the  Couri"^  of  Madras  and  Botnbar,  to  dis- 
pose  of  the  jomt-taraily  proptrtv  to  ihe 
extent  of  his  share.  But  I  think  those 
evils  would  be  greatly  lessened,  if  in  the 
Mitakshara  districts  of  Bengal  also  legal 
effect  were  given  to  what  I  believe  to  be 
the  almost  universal  practice. 


I  do  not  think  it  necessary  that  I  should 
ejtpress  any  opinion  on  the  cross- appei! 
of'Mr.  Paul  on  behalf  of  Mf.  Cosserat  in 
No.  170.  The  facts  are  not  before  us,  and 
at  present  1  see  no  necessity  why  they 
should  be  investigated. 


relate  were  sold  at  the  instance  of  execu- 
tion-creditors without  any  claim  or  objec- 
tion havmg  been  made  on  the  part  of  the 
pre.ceni  plaintiff.  He,  therefore,  brings  this 
suit,  not  under  the  special  provisions  of 
Section  246,  but  on  the  ground  that  his 
property  has  been  illegally  attached  and 
sold.  That  itself  is  a  cause  of  action,  and 
it  has  bt*en  frequently  held  that  on  such  a 
cause  of  action  a  suit  is  not  barred  until 
the  lapse  of  12  years. 

I  now  proceed  to  dispose  of  appeal  No. 
238  of  1866. 

In  this  case,  the  defendants  Lalla  Bakir, 
Majeet  Ldl,  and  Joy  Perkash  Pandey,  are 
said  to  t)e  the  appellants,  and  the  property 
which  is  sought  to  be  recovered  from  them 
appears  to  bear  the  same  name  as  that 
claimed  from  Saligram  Sahoy  and  Ram 
Rucha  Sahoy,  which  claim  is  the  subject 
of  appeal  No.  234, 

It  is  stated  that,  in  execution  of  a  decree 
obiamed  against  Bhugwan's  widows,  under 
circumstances  precisely  similar  to  the  de- 
crees already  mentioned,  this  properly  \t^ 
sold  to  the  appellants  It  is  admitted  to 
have  been  joint-family  property. 

So  far,  therefore,  the  plaintiff  has  made 
out  that  the  title  of  those  appellants  is 
defective.  But  the  appellants  have  in  this 
case  also  argued  that  ihe  suit  is  barred  by 
ihe  limitation-clause  of  Section  246  of  the 
Code  of  Civil  Procedure,  and  this  is  the 
first  of  the  appeals  upon  which  that  question 
really  arises  upon  the  facis.  I  might  avoid 
deciding  this  point;  but  as  it  has  been 
argued  and  the  facts  are  all  before  us,  I 
think  1  ought  to  express  my  opinion  on  it. 


The  property  to  which  this  appeal  relates 
was  sold  in  execution  of  a  decree  obtained 
by  one  Nundo  Lall  Bhuggut.  Whilst  the 
property  was  under  attachment,  and  before 
sale,  the  plaintiff,  through  his  present  guar* 
[  dian,  filed  a  claim  under  Section  246,  and 
that  claim  was  rejected  on  the  6:h  April 
1864. 

This  suit  was  not  commenced  until  more 
than  a  year  bad  elapsed  from  that  datti^  and 
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It  is  contended  that  it  is  consequently  barred 
by  the  concluding  words  of  Section  246. 

It  seems  to  have  been  finally  adopted  as 
the  view  of  this  Court  that  a  person  who 
considers  his  properly  has  beeii  wrongly 
seized  and  sold  In  execution  has  the  choice 
whether  he  will  make  a  claim  under  Section 
246  or  not.  If  he  makes  no  claim,  he  can 
bring  his  suit  to  recover  the  property  at  any 
time  subject  to  the  general  law  of  limitation ; 
but  if  he  does  make  a  claim,  and  his  claim  is 
heard  and  rejected,  then  he  must  bring 
what  is  called  his  regular  suit  to  establish 
his  title  within  the  year.  In  other  words, 
by  making  the  claim  under  Section  246,  he 
lays  himself  open  to  the  special  la\^  of 
limitation. 

This  view  of  the  law  was  not  conttited 
by  the  pleader  for  the  plaintiff,  respondent, 
bm  he  relies  on  the  fact  that  the  plaintiff, 
when  the  claim  under  Section  246  was  filed, 
was  and  still  is  a  minor.  He,  therefore, 
claims  the  benefit  of  Sections  11  and  12  of 
Act  XIV.  of  1859,  and  contends  that,  by  the 
operation  of  mat  Section,  the  minor  will 
have  one  year  after  he  comes  of  age  to  bring 
bis  suit  under  Section  246 ;  and  he  argues 
that,  if  he  may  bring  the  suit  after  he  comes 
of  age,  d  fortiori  he  may  bring  the  suit  before 
be  comes  of  age,  and  therefore  that  he  is 
not  barred. 

This  argument  involves  several  contested 
propositions ;  first,  that  Sections  1 1  and  1 2 
of  Act  XIV.  of  1859  apply  to  Section  246 
of  Act  VIII.  of  1859 ;  secondly,  that  the 
appellant  is  under  disabihty  within  the 
meaning  of  those  Sections ;  thirdly,  that  the 
benefit  of  those  Seciions  applies  as  well  to 
the  period  during  which  the  drsability  con* 
tinnes.  as  to  the  period  when  the  disability 
has  ceased. 

With  rei^ard  to  the  first  proposition,  it  is 
to  be  observed  that  the  terms  of  Sections  1 1, 
ftc  ,  of  Act  XIV.  of  1859  aie  general,  and 
the  change  of  expressions  in  Sections  (3  and 
14,  where  somewhat  similar  pr.)visions  art 
expressly  confined  to  the  periods  of  limita- 
tion prescribed  by  the  Act  itself,  is  remark- 
able On  the  other  hand,  as  pointed  out, 
Section  3  provides  that,  *'  when  by  any  law 
*'  now  or  hereafter  in  force,  a  shorter  period  of 
"  limitation  than  that  prescribed  by  this  Act 
••  is  especially  prescribed  for  the  in>tiiuiion 
"  of  a  particular  suit,  such  shorter  limitation 
"  shall  be  applied  notwithstanding  this  At5t." 
Now,  the  words  ''  notwrthstanding  this  Act," 


might  be  considered  to  indicate  the  intention 
of  the  Legislaiure  to  exclude  any  effect  of  this 
Act  whatever  in  relaxing  any  special  period 
of  limitation  elsewhere  provided.  But  they 
might  also  be  meant  only  to  preserve  such 
special  rules  of  limitation  from  being  by 
implication  altogether  repealed,  while  all 
rules  of  limitation,  both  those  under  the  Act 
and  those  existing  under  any  other  statutes, 
Were  to  be  subject  to  such  general  relaxa- 
tions as  are  contained  in  Sections  II  and  12, 
or  in  Sections  9  and  10;  for  these  Sections 
do  not,  when  properly  viewed,  give  an 
extended  period  of  limitation,  but  rather 
modify  the  operation  of  the  ordinary  rules 
of  limitation. 


On  the  whole,  I  think  that,  looking  to 
the  general  words  of  Sections  n  and  12, 
the  intention  was  to  lay  down  for  all  cases 
a  rule  of  greater  precision  with  regard  to 
disability  than  that  which  is  stated  by  Sec- 
tion 14  of  Regulation  III.  of  1793.  It  can 
hardly  be  contended  that  this  part  of  the 
old  regulation  is  now  in  force,  and,  if  not, 
.this  can  only  be  because  the  provisions  of 
Sections  11  and  12  of  Act  XI\^  of  1859 
have  been  substituted  for  it.  But  if  so,  the 
argument  thai  these  Sections  are  confined 
in  their  operation  to  Act  XIV.  itself  falls  to 
the  ground,  and  the  provisions  must  be  held 
to  be  perfectly  general.  So  far,  therefore, 
I  think  the  plaintiff's  contention  is  good, 
and  that  the  rules  contained  in  Act  XIV.  as 
to  disability  are  of  general  application,  and 
are  not  confined  to  the  period  of  limitation 
provided  for  by  that  Act. 

The  next  question  is,  whether  the  plaintiff 
was  under  disability  within  the  meaning  of 
Section  11.  It  is  said  that  he  was  not, 
because  he  had  a  guardian  who  might  have 
brought  the  suit.  Here  again,  I  think,  it  is 
desirable  to  compare  the  language  of  the 
Section  with  that  of  the  previous  Regola- 
tion.  Under  the  Regulation,  by  the  Section 
already  referred  to,  the  plaintiff,  in  order  to 
avoid  ihe  application  of  the  rule,  would  have 
to  show  that  **  either  from  mmority,  or 
other  good  and  sufficient  cause,  he  had  been 
precluded  from  obtaining  redress."  Under 
Act  XIV.,  a  mmor  would  certainly  not  have 
to  show  anything  of  the  kind,  but  he  would 
be  presumably  entitled  to  the  benefit  of  these 
Sections  And  the  words  of  Section  12 
are  such  as  would  seem  to  make  the  pre- 
sumption conclusive,  and  to  preclude  all 
inquiry  as  to  whether,  under  the  particular 
chicumstances  of  each  case,  the  infant  was, 
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that  with  the  acknowledged  principle  that 
any  one  member  has  a  right  lo  insist  on  a 
separation,  it  follows,  almost  as  a  direct  logi- 
cal consequence,  that  an  unequivocal  signi- 
fication of  jniention  to  that  effect  on  the 
part  of  one  member  constitutes  him  a 
separate  owner  of  his  share.  As  the  Courts 
of  this  country  are  divided  in  opinion  on  this 
Important  question,  I  feel  myself  at  liberty' 
to  express  the  view  which  recommends  itself 
to  my  judgment.  1  also  think,  though  here  1 
speak  wiih  far  greater  diffidence,  that  one  of 
the  worst  evils  of  the  Hindoo  family  system 
will  be  fostered  by  the  view  of  the  law 
taken  by  the  Full  Bench.  It  will,  I  fear, 
leave  each  member  of  the  family  as  free,  or 
almost  as  free,  as  he  has  hitherto  considered 
himself,  to  deal  with  his  share  exclusively 
as  his  own.  But  the  property  will  still 
remain  joint,  as  it  will  almost  always  be 
impossible  in  a  numerous  family  and  where 
there  are  almost  sure  to  be  minors,  to  prove 
even  the  implied  assent  of  all  lo  a  separa- 
tion. The  rules  of  inheritance  of  joint- 
family  property,  therefore,  will  still  remain 
applicable  to  it ;  and  whenever  any  of  the 
family-propeny  is  attacked  by  a  creditor, 
or  other  person  claiming  throuuh  the  ac«s 
of  any  one  or  more  of  the  owners  less  than 
all,  the  principle  laid  down  by  the  Full 
Bench  will  afford  a  complete  protection. 
1  should  hardly  venture  to  put  this  view 
in  opposition  to  that  of  the  Judges  with 
far  greater  experience  than  mine  who  form- 
ed the  Full  Bench ;  but  this  point  does 
not  appear  to  have  been  consi'iered  ;  and 
I  must  own  that  the  history  of  this  very 
famiW,  which  has  been  long  before  thi> 
Court,  seems  to  me  to  afford  a  flagrant 
example  of  the  evils  which  1  indicate. 

I  do  not  pretend  that  all  the  frauds  which 
are  perpetrated  under  the  protection  of  the 
Hindoo  joint-family  system  would  be  avoid- 
ed, it  eac  ti  member  were  able,  as  in  part«- 
of  Bengal  and  as  in  tne  di>iricls  undti 
the  Courts  of  Madras  and  Bombay,  to  dis- 
pose of  the  jomt-family  property  to  ihe 
extent  of  his  share.  But  I  think  those 
evils  would  be  greatly  lessened,  if  in  the 
Mitakshara  districts  of  Bengal  also  letral 
effect  were  given  to  what  I  believe  to  be 
the  almost  universal  practice. 

I  do  not  think  it  necessary  that  I  should 
^tpress  any  opinion  on  the  cross- appeal 
of  Mr.  Paul  on  behalf  of  Mr.  Cosserat  in 
No.  170.  The  facts  are  not  before  us,  and 
at  present  1  see  no  necessity  why  they 
should  be  investigated. 


The  objection  taken  that  the  suit,  so  far 
as  it  relates  to  the  properties  comprised  in 
these  seven  appeals,  is  barred  by  the  opera* 
lion  of  the  limitation-clause  in  Section  ^46 
of  the  Code  of  Civil  Procedure,  was  argued, 
but  does  not  arise  in  respect  to  any  of  them. 
The  properties  to  which  these  appeals 
relate  were  sold  at  the  instance  of  execu- 
tion-creditors wiihout  any  claim  or  objec- 
tion having  been  made  on  the  part  of  the 
pre.«!ent  plaintiff.  He,  therefore,  brings  this 
suit,  not  under  the  special  provisions  of 
Section  246,  but  on  the  ground  that  his 
properly  has  been  illegally  attached  and 
sold.  That  itself  is  a  cause  of  action,  and 
it  has  been  frequently  held  that  on  such  a 
cause  of  action  a  suit  is  not  barred  until 
the  lapse  of  12  years. 

I  now  proceed  to  dispose  of  appeal  No. 
238  of  1866. 

In  this  case,  the  defendants  Lalia  Bakir, 
Majeet  L«ll,  and  Joy  Perkash  Pandey,  are 
said  to  t)e  the  appellants,  and  the  property 
which  is  sought  to  be  recovered  from  them 
appears  to  bear  the  same  name  as  that 
claimed  from  Saligram  Sahoy  and  Ram 
Rucha  Sahoy,  which  claim  is  the  subject 
of  appeal  No.  234. 

It  is  stated  that,  in  execution  of  a  decree 
obiamed  against  Bhugwan's  widows,  under 
circumstances  precisely  similar  to  the  de- 
crees already  mentioned,  this  properly  Wiis 
s<)Ui  to  the  aopellants  It  is  admitted  to 
have  been  joint-family  property. 

So  far,  therefore,  the  plaintiff  has  made 
out  ihat  the  title  of  those  appellants  is 
defective.  But  the  appellants  have  in  this 
case  also  argue<1  that  ihe  suit  is  barred  by 
I  he  limitation-clause  of  Section  246  of  the 
Code  of  Civil  Procedure,  and  this  is  the 
first  of  the  appeals  upon  which  that  question 
rt-ally  arises  upon  the  facts.  I  might  avoid 
dt'cuiing  this  pomt ;  but  as  it  has  been 
argued  and  the  facts  are  all  before  us,  I 
think  I  ought  to  express  my  opinion  on  it. 

The  property  to  which  this  appeal  relates 
was  sold  in  execution  of  a  decree  obtained 
by  one  Nundo  Lall  Bhuggut.  Whilst  tbc 
property  was  under  attachment,  and  before 
sale,  the  plaintiff,  through  his  present  guar- 
dian, filed  a  claim  under  Section  246,  and 
ihat  claim  was  rejected  on  the  6ih  April 
1864. 

This  suit  was  not  commenced  until  mwc 
than  a  year  had  elapsed  from  that  dai«»  and 
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it  is  contended  that  it  is  consequently  barred 
by  the  concluding  woidsof  Section  246. 

It  seems  to  have  been  rmall)'  aiiopted  as 
(be  view  of  this  Court  that  a  person  who 
considers  his  property  has  been  wrongl)' 
seixcd  and  sold  in  execution  has  the  choice 
whether  he  will  make  a  claim  under  Section 
3tfi  or  not.  IF  he  makes  no  claim,  he  can 
bring  bis  suit  10  recover  the  property  at  any 
time  subject  to  the  general  law  of  limitation  ; 
but  if  he  does  make  a  claim,  and  his  claim  is 
heard  and  rejected,  then  he  must  bring 
what  is  called  his  regular  suit  to  establish 
his  title  within  ihe  year.  In  other  words, 
by  making  the  claim  under  Section  i^d,  he 
lays  himself  open  to  the  special  law  of 
litnitaiion. 

This  view  of  the  law  was  not  contMted 
hj  the  pleader  for  the  plaintiff,  respondent, 
but  he  relies  on  the  fact  that  the  plaintiff, 
when  the  claim  under  Section  246  was  filed, 
was  and  still  is  a  minor.  lie,  therefore, 
claims  ihe  benefii  of  Sections  11  and  \2  of 
Act  XIV.  of  1859,  and  contends  ihat,  by  the 
operation  of  mat  Section,  the  minor  *\V 
have  one  year  after  he  comes  of  age  to  brinj 
bis  suit  under  Section  246;  and  he  argue 
that,  if  he  may  bring  the  suit  after  becomes 
of  age,  d  fortiori  he  may  bring  the  suit  before 
be  comes  of  age,  and  iherelofc  that  he  is 
not  barred. 

This  argnment  involves  several  contested 
propositions  ;  hrst,  that  Sections  1 1  and  1 2 
of  Act  XIV.  of  iSfQ  apply  to  Section  J46 
of  Act  VIII.  of  1859;  secondly,  that  the 
appellant  is  under  disability  within  the 
meaning  of  those  Sections  ;  thirdly,  that  the 
benefit  of  those  Seciions  applies  as  «ell  lo 
the  period  during  which  the  disability  con- 
tiTioes.  as  to  the  period  when  the  disabilHy 
has  ceased. 

Wiih  reaard  to  the  tifst  proposition,  it  Is 
to  be  observed  that  the  terms  of  Sections  1 1, 
Ac  ,  t>f  Act  XIV.  of  1859  aie  general,  and 
ibe  ctiangc  of  expressions  in  Sections  13  and 
I4,  where  somewhat  similar  pr  >visions  arc 
expresily  confined  to  the  periods  of  liiniia 
tion  prescribed  by  the  Act  itself,  is  remark- 
ftble  On  the  other  hand,  as  pointed  out, 
Section  3  provides  that,  ■•  when  by  any  law 
■'  now  or  hereafter  In  force,  a  shorter  period  of 
"  limitation  than  that  presciibed  by  this  Act 
"  is  espetiaily  prescriljed  for  the  ins:i!ution 
"  of  a  particular  suit,  such  shorter  limitation 
"  shall  he  applied  notwithstanding  this  Act." 
L     Nuw,  the  words  "  nMwitlutanding  this  Act," 


might  be  considered  to  indicate  the  intention 
of  the  Legislature  10  exL-lude  any  elTect  of  this 
Act  whatever  in  relaxing  anv  special  period 
of  iimiiation  elsewhere  provided.  But  they 
might  also  be  meant  only  lo  preserve  such 
special  rules  of  Iimiiation  from  being  by 
implicaiion  altogether  repealed,  while  all 
rules  of  limitation,  both  those  under  the  Act 
and  those  existing  under  any  other  statutes, 
be  subject  to  such  general  relaxa* 
tions  as  are  contained  in  Sections  11  and  12, 
in  Sections  9  and  10;  for  these  Sections 
do  noi,  when  propeily  viewed,  give  an 
extended  period  of  Iimiiation,  but  rather 
modify  the  operation  of  the  ordinary  rtiles 
of  limitation. 

On  the  whole,  I  think  that,  looking  to 
the  general  words  of  Sections  It  and  la, 
the  intention  was  to  lay  down  for  all  cases 
a  rule  of  greater  precision  with  regard  lo 
disability  than  that  which  is  slated  by  Sec- 
tion 14  of  Regulation  ill.  of  1793.  It  can 
hardly  be  contended  that  this  part  of  the 
old  regulation  is  now  in  force,  and,  if  not, 
I  only  be  because  the  provisions  of 
Sections  11  and  12  of  Act  XIV.  of  1859 
have  been  subsiiluted  for  ii.  But  if  so,  the 
argument  that  these  Sections  are  confined 
in  their  operation  10  Act  XIV.  itself  falls  to 
Ihe  ground,  and  the  provisions  must  be  held 
to  be  peifecily  genera).  So  far,  therefore, 
I  think  the  plaintiffs  contention  is  good, 
and  that  the  rules  coniained  in  Act  XIV.  as 
lo  disability  are  of  general  application,  and 
are  not  confined  to  the  period  of  limitation 
provided  for  by  that  .Act. 

The  next  question  is.  whether  the  plaintiR 
was  under  disability  within  the  meaning  of 
Section  it.  It  is  said  that  he  was  not, 
because  he  bad  a  guaidian  who  might  have 
brought  the  suit.  Here  again,  I  think,  it  is 
desirable  to  compare  the  language  of  the 
Seaion  wiih  that  of  the  previous  Regnla- 
lion.  Under  the  RcguUtion,  by  the  Section 
already  referred  to,  the  plaintiff,  in  order  to 
avoid  the  application  of  the  rule,  would  have 
10  show  that  ■'either  from  iniiiijniy,  yr 
other  good  and  sufficient  causi-  '-'-^"■'  htnw 
precluded  from  obtaining  re  'er 

Act  XIV,,  a  minor  would  ce  • 

to  show  anything  of  the  kin 
be  presumably  entitled  lo  thi 
Sections  And  the  words 
are  such  as  would  seem  to 
iption  conclusive,  and  tc 
inquiry  as  to  whether,  under 
cifcumsianccs  of  each  case,  thi. 
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that  with  the  acknowledged  principle  that 
anyone  member  has  a  right  lo  insist  on  a 
separation,  it  follows,  almost  as  a  direct  logi- 
cal consequence,  that  an  unequivocal  signi- 
fication of  jniention  to  that  effect  on  the 
part  of  one  member  constitutes  him  a 
separate  owner  of  his  share.  As  the  Courts 
of  this  country  are  divided  in  opinion  on  this 
Important  question,  I  feel  myself  at  liberty 
to  express  the  view  which  recommends  itself 
to  my  judgment.  1  also  think,  though  here  1 
speak  wiih  far  greater  diffidence,  that  one  Of 
the  worst  evils  of  the  Hindoo  family  system 
will  be  fostered  by  the  view  of  the  law 
taken  by  the  Full  Bench.  It  will,  I  fear, 
leave  each  member  of  the  family  as  free,  or 
almost  as  free,  as  he  has  hitherto  considered 
himself,  to  deal  with  his  share  exclusively 
as  his  own.  But  the  property  will  still 
remain  joint,  as  it  will  almost  always  be 
impossible  in  a  numerous  family  and  where 
there  are  almost  sure  to  be  minors,  to  prove 
even  the  implied  assent  of  all  to  a  separa- 
tion. The  rules  of  inheritance  of  joint- 
family  property,  therefore,  will  still  remain 
applicable  to  it ;  and  whenever  any  of  the 
family-property  is  attacked  by  a  creditor, 
or  other  person  claiming  thiou4:h  the  acts 
of  any  one  or  more  of  the  owners  less  than 
all,  the  principle  laid  down  by  the  Full 
Bench  will  afiford  a  complete  protection. 
1  should  hardly  venture  to  put  this  view 
in  opposition  to  that  of  the  Judges  with 
far  greater  experience  than  mine  who  form- 
ed the  Full  Bench  ;  but  this  point  does 
not  appear  to  have  been  considered  ;  and 
I  must  own  that  the  history  of  this  very 
family,  which  has  been  long  before  thi> 
Court,  seems  to  me  to  afford  a  flagrant 
example  of  the  evils  which  I  indicate. 

I  do  not  pretend  that  all  the  frauds  which 
are  perpetrated  under  the  protection  of  the 
Hindoo  joint-family  system  would  be  avoid- 
ed, it  eac  i)  member  were  able,  as  in  part'^ 
of  Bengal  and  as  in  trie  districts  undti 
the  Courts  of  Madras  and  Bombay,  to  dis- 
pose of  the  jomt-faraily  propt^rty  to  the 
extent  of  his  share.  But  1  think  those 
evils  would  be  greatly  lessened,  if  in  the 
Mitakshara  districts  of  Bengal  also  legal 
effect  were  given  to  what  1  believe  to  be 
the  almost  universal  practice. 

I  do  not  think  it  necessary  that  I  should 
^tpres^  any  opinion  on  the  cross- appeal 
of  Mr.  Paul  on  behalf  of  Mr.  Cosserai  in 
No.  170.  The  facts  are  not  before  us,  and 
at  present  1  see  no  necessity  why  they 
should  be  investigated. 


The  objection  taken  that  the  suit,  so  far 
as  it  relates  to  the  properties  comprised  in 
these  seven  appeals,  is  barred  by  the  opera- 
tion of  the  limitation-clause  in  Section  246 
of  the  Code  of  Civil  Procedure,  was  argued, 
but  does  not  arise  in  respect  to  any  of  them. 
The  properties  to  which  these  appeals 
relate  were  sold  at  the  instance  of  execu- 
tion-creditors without  any  claim  or  objec- 
tion having  been  made  on  the  part  of  the 
present  plaintiff.  He,  therefore,  brings  this 
suit,  not  under  the  special  provisions  of 
Section  246,  but  on  the  ground  that  his 
property  has  been  illegally  attached  and 
sold.  That  itself  is  a  cause  of  action,  and 
it  has  been  frequently  held  that  on  such  a 
cause  of  action  a  suit  is  not  barred  until 
the  lapse  of  12  years. 

I  now  proceed  to  dispose  of  appeal  No. 
238  of  1866. 

In  this  case,  the  defendants  Lalla  Bakir» 
Majeet  L«ll,  and  Joy  Perkash  Pandey,  are 
said  to  be  the  appellants,  and  the  propertj 
which  is  sought  to  be  recovered  from  them 
appears  to  bear  the  same  name  as  that 
claimed  from  Saligram  Sahoy  and  Ram 
Rucha  Sahoy,  which  claim  is  the  subject 
of  appeal  No.  234. 

It  is  stated  that,  in  execution  of  a  decree 
obtamed  against  Bhugwan's  widows,  tmder 
circumstances  precisely  similar  to  the  de- 
crees already  mentioned,  this  properly  WSis 
s.)ld  to  the  appellants  It  is  admitted  to 
have  been  joint-family  property. 

So  far,  therefore,  the  plaintiff  has  made 
out  that  the  title  of  those  appellants  is 
defective.  But  the  appellants  have  in  this 
case  also  argued  that  the  suit  is  barred  by 
I  he  limitation-clause  of  Section  246  of  the 
Cude  of  Civil  Procedure,  and  this  is  the 
first  of  the  appeals  upon  which  that  question 
rtrally  arises  upon  the  facts.  I  might  avoid 
deciding  this  pomt ;  but  as  it  has  been 
argued  and  the  facts  are  all  before  us,  I 
think  1  ought  to  express  my  opinion  on  it. 

The  property  to  which  this  appeal  relates 
was  sold  in  execution  of  a  decree  obtained 
by  one  Nundo  Lall  Bhuggut.  Whilst  the 
property  was  under  attachment,  and  before 
sale,  the  plaintiff,  through  his  present  guar- 
dian, filed  a  claim  under  Section  246,  and 
that  claim   was   rejected  on  the   6ih  April 

1864. 

This  suit  was  not  commenced  until  more 
than  a  year  had  elapsdd  from  that  dat«»  and 
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It  is  contended  that  it  is  consequently  barred 
by  the  concluding  words  of  Section  246. 

It  seems  to  have  been  finally  adopted  as 
the  view  of  this  Court  that  a  person  who 
considers  bis  property  has  been  wrongly 
seized  and  sold  Ln  execution  has  the  choice 
whether  he  will  make  a  claim  under  Section 
246  or  not.  If  he  makes  no  claim,  he  can 
bring  his  suit  to  recover  the  property  at  any 
time  subject  to  the  general  law  of  limitation ; 
but  if  he  does  make  a  claim,  and  his  claim  is 
heard  and  rejected,  then  he  must  bring 
what  is  called  his  regular  suit  to  establish 
his  title  within  the  year.  In  other  words, 
by  making  the  claim  under  Section  246,  he 
lays  himself  open  to  the  special  law  of 
limitation. 

This  view  of  the  law  was  not  contested 
by  the  pleader  for  the  plaintiff,  respondent, 
bat  he  relies  on  the  fact  that  the  plaintiff, 
when  the  claim  under  Section  246  was  filed, 
was  and  still  is  a  minor.  He»  therefore, 
claims  the  benefit  of  Sections  ii  and  12  of 
Act  XIV.  of  1859,  and  contends  that,  by  the 
operation  of  tnat  Section,  the  minor  will 
have  one  year  after  he  comes  of  age  to  bring 
bis  suit  under  Section  246 ;  and  he  argues 
that,  if  he  may  bring  the  suit  after  he  comes 
of  age,  d,  fortiori  he  may  bring  the  suit  before 
be  comes  of  age,  and  therefore  that  he  is 
not  barred. 

Hits  argument  involves  several  contested 
propositions ;  first,  that  Sections  1 1  and  1 2 
of  Act  XIV.  of  1S59  apply  to  Section  246 
of  Act  VIII.  of  1839;  secondly,  that  the 
appellant  is  under  disabiltty  within  the 
meaning  of  those  Sections ;  thirdly,  that  the 
benefit  of  those  Sections  applies  as  well  to 
the  period  during  which  the  disability  con- 
ttnaes.  as  to  the  period  when  the  disab^fify 
has  ceased. 

Wiih  regard  to  the  first  proposition,  U  is 
to  be  ob-ierved  that  the  terms  of  Sections  1 1, 
&c  ,  of  Act  XIV.  of  1859  ate  general,  and 
the  change  of  expressions  in  Sections  13  and 
14.  where  somewhat  similar  pr  tvisions  art 
expressly  confined  to  the  periods  of  limiia- 
tion  prescribed  by  the  Act  itself,  is  remark- 
able On  the  other  hand,  as  pointed  out, 
Section  3  provides  that,  "  when  by  any  law 
•'  now  or  hereafter  in  force,  a  shorter  period  of 
'*  limitation  than  that  prescribed  by  this  Act 
*•  is  especially  prescribed  for  the  instiiuiion 
*'  of  a  particular  suit,  such  shorter  limitation 
*'  shall  be  applied  notwithstanding  this  Atn." 
Novr,  the  words  "  notwrtk»tdnding  this  Act," 


might  be  considered  to  indicate  the  intention 
of  the  Legislature  to  exclude  any  effect  of  this 
Act  whatever  in  relaxing  anv  special  period 
of  limitation  elsewhere  provided.  But  they 
might  also  be  meant  only  to  preserve  such 
special  rules  of  limitation  from  being  by 
implicajion  altogether  repealed,  while  all 
rules  of  limitation,  both  those  under  the  Act 
and  those  existing  under  any  other  statutes, 
Were  to  be  subject  to  such  general  relaxa- 
tions as  are  contained  in  Sections  II  and  12, 
or  in  Sections  9  and  10;  for  these  Sections 
do  not,  when  propeily  viewed,  give  an 
extended  period  of  limitation,  but  rather 
modify  the  operation  of  the  ordinary  rules 
of  limitation. 


On  the  whole,  I  think  that,  looking  to 
the  general  words  of  Sections  11  and  12, 
the  intention  was  to  lay  down  for  all  cases 
a  rule  of  greater  precision  with  regard  to 
disability  than  that  which  is  stated  by  Sec- 
tion 14  of  Regulation  III.  of  1793.  It  can 
hardly  be  contended  that  this  part  of  the 
old  regulation  is  now  in  force,  and,  if  not, 
.this  can  only  be  because  the  provisions  of 
Sections  11  and  12  of  Act  XIV.  of  1859 
have  been  substituted  for  it.  But  if  so,  the 
argument  thai  these  Sections  are  confined 
in  their  operation  to  Act  XIV.  itself  falls  to 
the  ground,  and  the  provisions  must  be  held 
to  be  perfectly  general.  So  far,  therefore, 
I  think  the  plaintiff's  contention  is  good, 
and  that  the  rules  contained  in  Act  XIV.  as 
to  disability  are  of  general  application,  and 
are  not  confined  to  the  period  of  limitation 
provided  for  by  that  Act. 

The  next  question  is,  whether  the  plaintiff 
was  under  disability  within  the  meaning  of 
Section  11.  It  is  said  that  he  was  not, 
because  he  had  a  guardian  who  might  have 
brought  the  suit.  Here  again,  I  think,  it  is 
desirable  to  compare  the  language  of  the 
Seaion  with  that  of  the  previous  Regula- 
tion. Under  the  Regulation,  by  the  Section 
already  referred  to,  the  plaintiff,  in  order  to 
avoid  the  application  of  the  rule,  would  have 
to  show  that  **  either  from  minority,  or 
other  good  and  sufficient  cause,  he  had  been 
precluded  from  obtaining  redress.*'  Under 
Act  XIV.,  a  minor  would  certainly  not  have 
to  show  anything  of  the  kind,  but  he  would 
be  presumably  entitled  to  the  benefit  of  these 
Sections  And  the  words  of  Section  12 
are  such  as  would  seem  to  make  the  pre- 
sumption conclusive,  and  to  preclude  all 
inquiry  as  to  whether,  under  the  particular 
circumstances  of  each  case,  the  infant  was, 
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**  Can  the  nephew  of  Bhugwan  Lall  re- 
<<  cover  from  the  mortgagee,  without  redeem- 
"  ing  the  same,  possession  of  the  mortgaged 
"  share  or  any  portion  of  it  ?" 

The  Full  Bench  did  not  answer  the  exact 
question  put,  not  considering  that  it  had  full 
materials  for  doing  so,  but  held  that  Bhug- 
wan Lall  could  not,  without  the  consent  of 
his  co-sharers,  mortgage  his  undivided  share 
in  a  portion  of  the  joint-family  property  in 
order  to  raise  money  on  his  own  account, 
and  not  for  the  benefti  of  the  family. 

As  no  objection  was  made  to  the  reference 
to  the  Full  Bench,  I  think  we  ougrit  to 
accept  its  decision  for  the  purposes  oi  this 
case,  and  to  hold  that  the  appellants  have 
failed  to  establish  their  title. 

No,  2JS, — It  was  admitted  on  the  last 
occasion  that  this  appeal  would  be  governed 
by  the  decision  of  No.  224. 

No,  2jg, — In  this  case,  the  defendant 
Juggessur  Sahoy  is  appellant.  The  facts 
of  this  case  are,  as  far  as  I  have  been  able 
to  gather  them,  precisely  the  same  as  in 
appeal  No.  170,  and  the  points  argued 
were  the  same ;  the  same  decision  will  there- 
fore apply. 

No.  2^j, — In  this  case,  as  far  as  I  can 
discover,  the  appellant  is  Bundhun  Sahoo, 
a  defendant  in  the  Court  below,  and  he  is 
in  possession  of  mouzah  Telna  Kboord 
together  with  its  Deara  alid  Oopurwar  or 
high  land,  which  he  claims  to  hold  under 
a  zur-i-peshgee  lease  executed  by  Mukhun 
Sahoo,  a  member  of  the  joint  family. 
He  says  that  he  was  ousted,  but  on  the  21st 
May  1863  he  obtained  a  decree  for  the  money 
lent  on  this  security.  That  decree  was 
obtained  against  the  widows  of  Bhugwan 
Lall,  and  under  it  this  property  was  sold  in 
execution,  and  purchased  by  this  appellant. 
I  cannot  find  this  property  mentioned  in  the 
judgment  of  the  Court  below,  but  for  some 
reason  the  plaintiff  got  a  decree  for  it  with 
the  rest.  It  was  admitted  that  this  was 
.  joint- family  property,  and  applying  the  deci- 
sion of  the  Full  Bench  the  defend  ini 
would  seem  to  have  a  bad  title,  but  I  have 
great  difiiculty  in  seeing  how  the 'facts  of 
this  appeal  really  stand.  It  was,  however, 
I  think,  assumed  on  the  argument  that  the 
decision  in  appeal  No.  170  would  govern  ttiis 
case  also ;  and  I  do  not  see  how  it  can  be 
distinguished. 


i\o  244 — in  this  appeal.  Ram  Dyan 
Kowar,  one  of  the  defendants  in  the  Court 
below,  is  the  appellant.  From  his  written 
statement,  he  appears  to  be  in  possession  of 
mouzahs  Goodrya  and  K  runfxmra.  1  am 
not  ible  to  identify  these  with  any  of 
the  properties  claimed  in  the  plaint.  The 
reHpon<ient  claims  to  hold  these  mouzahs 
under  a  purchase  at  a  sale  in  execution  of 
a  decree  obtained  bv  one  Mussamut  Go- 
bindee  as  mother  and  guardian  of  Nundo 
Lall  Sahoo  against  (as  the  respondent  alleges) 
Bhugwan  himself,  but  which  was,  in 
reality,  against  his  widows.  It  also  was  not 
denied  that  this  was  joint-family  property. 
This  defendant's  title,  therefore,  cannot  be 
maintained. 

I  have  now  to  consider  what  decree 
should,  in  my  opinion,  be  drawn  in  the  ap- 
peals No.  170,  No.  224,  No.  234,  No.  235, 
No.  239,  No.  243,  and  No.  244. 

In  these  seven  cases,  the  defendants  have 
failed  to  prove  their  titles.  And  as  the  pro- 
perties claimed  are  all  portions  of  the  joint- 
family  properly,  and  the  plainiiff's  titles  to 
a  4-annas  share  in  the  family-property  is 
not  disputed,  the  plaintiff  claims  a  decree 
for  possession  to  that  extent. 

But  it  seems  to  me  that  the  answer  given 
by  the  Full  Bench  to  the  second  of  the  two 
questions  which  we  propounded  precludes 
us  from  giving  any  such  decree.  As  I  have 
said,  whf  ther  or  no  I  concur  in  the  principles 
laid  down  by  those  answers,  I  feel  bound  to 
apply  them  to  the  cases  before  us.  And  so 
doing,  it  seems  to  me  impossible  to  give  the 
plaintiff  the  decree  which  he  claims,  which  is 
a  separate  decree  for  possession  for  his  4* 
annas  share.  I  do  not  see  how  it  is  possible, 
if  that  decision  be  correct,  that  such  a  decree 
should  be  executed.  And  I  think  that,  if  the 
Full  Bench  decision  be  right,  to  attempt  to 
execute  it  would  be  to  do  the  very  thing 
which  the  Full  Bench  say  cannot  be  done, 
namely,  to  create  a  separation  otherwise 
than  by  a  partition. 

Had  Hureenath  been  of  age  when  this 
suit  was  brought,  the  fact  that  his  brother 
had  bten  joined  in  it,  and  had  assented  to  the 
cUim,  might  have  been  taken  as  creating  a 
partition  by  consent.  I  do  not  say  this 
would  be  so.  Even  that  might  hardly  be 
consistent  with  thtt  Full  Bench  decision,  but 
it  is  unnecessary  to  consider  ii,  becauM  Huree- 
nath being  a  minor,  no  such  arrangement 
I  can  be  interred.     Inhere  has  been  no  enqmry 
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of  ihe  minor ;  nor  indeed  was  it  ever  sug- 
gested until  the  last  moment  that  such  an 
inference  was  possible. 

The  truth  appears  to  me  to  be  that  this 
suit  has  been  brought  just  as  Sudaburt's 
suit  was  brought  under  the  notion  that  a 
member  of  a  Mitakshara  family,  like  a  mem- 
ber of  a  Bengal  family,  may  act  to  a  cer- 
tain extent  independently  in  reference  to 
his  share.  Whether  or  no  such  a  notion  is 
correct,  I  think,  at  any  rate,  it  has  been  not 
uncommon  to  bring  such  suits  as  the  present 
one,  that  is  to  say,  for  one  member  to  sue  se- 
parately for  his  share.  But  this  is  obviously 
inconsistent  with  the  very  strict  principles 
laid  down  by  the  Full  Bench. 

I  arrived  at  this  conclusion  upon  an  in- 
dependent consideration  of  the  answer  of  the 
Full  Bench  to  the  second  question.  And  I 
am  confirmed  in  thinking  that  I  have  rightly 
applied  that  decision,  by  a  case  reported  at 
page  83  ot  Volume  XIL  of  the  Weekly  Re- 
porter, decided  very  shortly  after  it. 

There  Peacock,  Chief  Justice  (who  also 
delivered  the  judgment  in  the  Full  Bench 
case),  says :  '*The  plaintiffs,  as  two  only  of  the 
"  members  of  a  joint  family  which  does  not 
appear  to  have  been  separated,  and  as  two 
only  of  the  owners  of  the  joint  property 
**  which  does  not  appear  to  have  been  parti- 
"  tioned,  are  not  entitled  to  any  definite 
"  share  for  which  they  can  sue  alone.  The 
'*  right  ot  action  has  been  misconceived,  and 
•*  the  proper  persons  have  not  been  made 
••  parlies.  The  suit  should  have  been  brou^'ht 
*•  by  all  the  joint  owners  to  set  aside  the 
"  deed  as  to  the  charge  created  by  O'dit,  as 
"  well  as  to  the  charge  created  by  Jeetun  ; 
*•  and  the  suit  should  have  been  brought  by 
"  all  the  members  of  the  jomt  family,  ani 
not  by  two  of  them  alone  who,  before 
partition,  have  no  definite  share.  If  the 
*•  deed  were  to  be  set  aside,  it  would  be 
"  impossible  by  the  de(  ree  to  define  the  share 
•'  which  the  plaintiffs  are  entitled  to  recover." 
I  cannot  distinguish  this  from  the  present 
case.  The  plaintiff  here  also  sues  separatel) 
to  recover  possession  of  his  share,  and  it 
seems  to  me  just  as  impossible  to  define  the 
plaintiff's  share  in  this  case  as  it  was  in  that. 
As  I  have  said  before,  it  again  comes  to 
this.  It  would  only  be  possible  to  execute 
the  decree  which  is  asked  for,  either  by  treat- 
ing this  suit  as  con-«tituting  a  partition  or  by 
treating  the  plaintiff  as  having  at  least  some 
Independent  rights  over  his  share;  but  ac- 
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having  been  a  partition  according  to  one  of 
the  modes  known  to  the  law,  this  cannot 
be  done. 

It  seems  to  me,  therefore,  that  applying 
consistently  the  decision  of  the  Full  Bench, 
the  plaintiff  cannot  have  the  decree  which 
*  he  asks  for  so  far  as  the  properties  are  con* 
cerned  to  which  Appeals  No.  170,  No.  224, 
No.  234,  No.  235,  No.  239,  No.  243,  and 
No.  244  relate. 

As  regards  No.  170,  No.  224,  No.  235, 
No.  239,  No.  243,  No.  244,  the  several 
defendants  had,  as  shown  in  the  answer  to 
the  first  question  submitted  to  the  Fall  Bench, 
clearly  no  title,  and  the  plaintiff  has  only 
failed,  because  his  suit  is  wrongly  framed. 
Considering,  however,  that  many  suits  (for 
instance,  Sudaburt's  in  this  very  family, 
see  6  Weekly  Reporter,  page  )  have 

been  brought  in  this  form  without  objection, 
I  think  that,  as  regards  properties  comprised 
in  these  appeals,  the  suit  ought  to  be  dis- 
missed as  against  the  respective  defendants 
claiming  those  properties  without  costs,  either 
in  this  Court  or  in  the  Court  below. 

As  regards  the  property  to  which  Appeal 
No.  254  relates,  I  think  the  suit  ought  to  be 
dismissed  with  costs,  both  of  this  Court  and 
of  the  Court  below ;  because  I  think  that, 
though  it  has  been  held  that  these  defend- 
ants have  failed  to  prove  a  good  legal  title 
to  the  property  which  they  held,  yet  they 
are  in  a  position  in  which  they  have  a  per- 
fect right  to  take  advantage  of  every 
technical  objection  to  defeat  the  plaintiff's 
claim. 

I  must,  however,  repeat,  in  order  to  be 
understood,  that  I  arrive  at  my  conclusion 
in  these  seven  appeals  by  the  application  of 
principles  in  which  I  cannot  concur.  Quite 
apart  from  the  other  and  far  more  difficult 
question,  as  to  what  is  the  true  condition  of 
the  members  of  a  modern  Hindoo  family 
in  regard  to  ownership,  a  question  which  I 
fear  it  is  beyond  the  power  of  judicial  argu- 
ment and  construction  satisfactorily  to  solve, 
it  appears  to  me  that  the  decisions  of  the 
Madras  and  Bombay  Courts,  upon  the  point 
involved  in  the  second  question  referred  to 
the  Full  Bench,  are  the  more  correct.  It 
appears  to  me  that,  when  once  you  have 
arrived  at  the  point  of  holding:  that  a  mere 
signification  of  intention  is  sufficient  to  con- 
stitute a  separation  without  an  actual  parti- 
tion by  metes  and  bounds,  and  you  couple 
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that  with  the  acknowledg^ed  principle  that 
any  one  member  has  a  right  lo  insist  on  a 
Separation,  it  follows,  almost  as  a  direct  logi- 
cal consequence,  that  an  unequivocal  signi- 
fication of  intention  to  that  effect  on  the 
part  of  one  member  constitutes  him  a 
separate  owner  of  his  share.  As  the  Courts 
of  this  country  are  divided  in  opinion  on  this 
important  question,  I  feel  myself  at  liberty 
to  express  the  view  which  recommends  itself 
to  my  judgment.  1  also  think,  though  here  1 
speak  wiih  far  greater  diffidence,  that  one  Of 
the  worst  evils  of  the  Hindoo  family  system 
will  be  fostered  by  the  view  of  the  law 
taken  by  the  Full  Bench.  It  will,  I  fear, 
leave  each  member  of  the  family  as  free,  or 
almost  as  free,  as  he  has  hitherto  considered 
himself,  to  deal  with  his  share  exclusively 
as  his  own.  But  the  property  will  still 
remain  joint,  as  it  will  almost  always  be 
impossible  in  a  numerous  family  and  where 
there  are  almost  sure  to  be  minors,  to  prove 
even  the  implied  assent  of  all  to  a  separa- 
tion. The  rules  of  inheritance  of  joint- 
family  property,  therefore,  will  still  remain 
applicable  to  it ;  and  whenever  any  of  the 
family-property  is  attacked  by  a  creditor, 
or  other  person  claiming  thiou^ih  the  ac«s 
of  any  one  or  more  of  the  owners  less  than 
all,  the  principle  laid  down  by  the  Full 
Bench  will  afford  a  complete  protection. 
I  should  hardly  venture  to  put  this  view 
in  opposition  to  that  of  the  Judges  with 
far  greater  experience  than  mine  who  form- 
ed the  Full  Bench ;  but  this  point  does 
not  appear  to  have  been  considered  ;  and 
I  must  own  that  the  history  of  this  very 
familv,  whieh  has  been  long  before  thi- 
Court,  seems  to  me  to  afford  a  flagrant 
example  of  the  evils  which  1  indicate. 

I  do  not  pretend  that  all  the  frauds  which 
are  perpetrated  under  the  protection  of  ihe 
Hindoo  joint-family  system  would  be  avoid- 
ed, \i  eai  t)  member  were  able,  as  in  part-^ 
of  Bengal  and  as  in  tne  di>iricls  undei 
the  Courts  of  Madras  and  Bombay,  lo  dis- 
pose of  the  jomt-famiiy  property  to  the 
extent  of  his  share.  But  I  ihink  those 
evils  would  be  greatly  lessened,  if  in  the 
Mitakshara  disnicts  of  Bengal  also  legal 
effect  were  given  to  what  1  believe  to  be 
the  almost  universal  practice. 

I  do  not  think  it  necessary  that  I  should 
express  any  opinion  on  the  cross- appeal 
of 'Mr.  Paul  on  behalf  of  Mr.  Cosserai  in 
No.  170.  The  facts  are  not  before  us,  and 
at  present  1  see  no  necessity  why  they 
should  be  investigated. 


The  objection  taken  that  the  suit,  so  far 
as  it  relates  to  the  properties  comprised  In 
these  seven  appeals,  is  barred  by  the  opera- 
tion of  the  limitation-clause  in  Section  t\i 
of  the  Code  of  Civil  Procedure,  was  argued, 
but  does  not  arise  in  respect  to  any  of  them. 
The  properties  to  which  these  appeals 
relate  were  sold  at  the  instance  of  excctx- 
tion-creditors  without  any  claim  or  objec- 
tion having  been  made  on  the  part  of  the 
present  plaintiff.  He,  therefore,  brings  this 
suit,  not  under  the  special  provisions  of 
Section  246,  but  on  the  ground  that  bis 
property  has  been  illegally  attached  and 
sold.  That  itself  is  a  cause  of  action,  and 
it  has  been  frequently  held  that  on  such  a 
cause  of  action  a  suit  is  not  barred  until 
the  lapse  of  12  years. 

I  now  proceed  to  dispose  of  appeal  No. 
238  of  1866. 

In  this  case,  the  defendants  Lalla  Bakir, 
Majeet  Lill,  and  Joy  Perkash  Pandey,  are 
said  to  be  the  appellants,  and  the  property 
svhich  is  sought  to  be  recovered  from  them 
appears  to  bear  the  same  name  as  that 
claimed  from  Saligram  Sahoy  and  Ram 
Rucha  Sahoy,  which  claim  is  the  subject 
of  appeal  No.  234. 

It  is  stated  that,  in  execution  of  a  decree 
obtained  against  Bhugwan's  widows,  under 
circumstances  precisely  similar  lo  the  de- 
crees already  mentioned,  this  property  in^ 
sdKI  to  the  appellants  It  is  admitted  to 
have  been  joint-family  properly. 

So  far,  therefore,  the  plaintiff  has  made 
out  that  the  title  of  those  appellants  is 
defective.  But  the  appellants  have  in  this 
case  also  arguel  that  the  suit  is  barred  by 
I  he  limitation-clause  of  Section  246  of  the 
Code  of  Civil  Procedure,  and  this  is  the 
first  of  the  appeals  upon  which  that  question 
really  arises  upon  the  facis.  I  might  avoid 
deciding  this  point;  but  as  it  has  been 
argued  and  the  facts  are  all  before  us,  I 
think  I  ought  to  express  my  opinion  on  it. 

The  properly  to  which  this  appeal  relates 
was  sold  in  execution  of  a  decree  obtained 
by  one  Nundo  Lall  Bhuggut.  Whilst  ibe 
property  was  under  attachment,  and  before 
sale,  the  plaintiff,  through  his  present  guar- 
dian, filed  a  claim  under  Section  246,  and 
that  claim  was  rejected  on  the  6th  April 
1864. 

This  suit  was  not  commenced  until  room 
than  a  year  had  elapsed  froai  that  du^  and 
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It  IS  contended  that  ii  is  consequently  barred 
by  the  concluding  words  of  Section  246. 

It  seems  to  have  been  finally  adopted  as 
the  view  of  this  Cotirt  that  a  person  who 
considers  bis  properly  has  been  wrongly 
seized  and  sold  in  execution  has  the  choice 
whether  he  will  make  a  claim  under  Section 
246  or  not.  If  he  makes  no  claim,  he  can 
bring  his  suit  to  recover  the  property  at  any 
time  subject  to  the  general  law  of  limitation ; 
but  if  he  does  make  a  claim,  and  his  claim  is 
heard  and  rejected,  then  he  must  bring 
what  is  called  his  regular  suit  to  establish 
his  tiile  within  the  year.  In  other  words, 
by  making  the  claim  under  Section  246,  he 
lays  himself  open  to  the  special  law  of 
limitation. 

This  view  of  the  law  was  not  contested 
by  the  pleader  for  the  plaintiff,  respondent, 
but  he  relies  on  the  fact  that  the  plaintiff, 
when  the  claim  under  Section  246  was  filed, 
was  and  still  is  a  minor.  He,  therefore, 
claims  ihe  bene6i  of  Sections  ii  and  12  of 
Act  XIV.  of  1859,  and  contends  ihat,  by  the 
operation  of  mat  Section,  the  minor  will 
have  one  year  after  he  comes  of  age  to  bring 
bis  suit  undsr  Section  246 ;  and  he  argues 
that,  if  he  may  bring  the  suit  after  he  comes 
of  age,  d,  fortiori  he  may  bring  the  suit  before 
he  comes  of  age,  and  therefore  that  he  is 
not  barred. 

This  argument  involves  several  contested 
propositions ;  first,  that  Sections  1 1  and  1 2 
of  Act  XIV.  of  1 8 59  apply  to  Section  246 
of  Act  VllL  of  1859;  secondly,  ihat  the 
appellant  is  under  dtsabiltty  within  the 
meaning  of  those  Sections ;  thirdly,  that  the 
benefit  of  those  Seciions  applies  as  welt  to 
the  period  during  which  the  disability  oon- 
tinnes.  as  to  the  period  when  the  disabilify 
has  ceased. 

With  rei^ard  to  the  first  proposition,  it  is 
to  be  observed  that  the  terms  of  Sections  11, 
d:c  ,  of  Act  XIV.  of  1859  aie  general,  and 
the  change  of  expressions  in  Sections  13  and 
14,  where  somewhat  similar  pr  )visions  art 
expressly  confined  to  the  periods  of  limita- 
tion prescribed  by  the  Act  itself,  is  remark- 
able On  the  other  hand,  as  pointed  out. 
Section  3  provides  that,  *'  when  by  any  law 
•*  now  or  hereafter  in  force,  a  shorter  period  of 
"  limitation  than  that  prescribed  by  this  Act 
'*  is  especially  prescribed  for  the  iastiiuiion 
*'  of  a  particular  suit,  such  shorter  limitation 
"  shall  be  applied  notwithstanding  this  A^t." 
Now,  the  words  *'  notwithstanding  this  Act," 


might  be  considered  to  indicate  the  intention 
of  the  Legislature  to  exclude  any  effect  of  this 
Act  whatever  in  relaxing  any  special  period 
of  limitation  elsewhere  provided.  But  they 
might  also  be  meant  only  to  preserve  such 
special  rules  of  limitation  from  being  by 
impliCiiiion  altogether  repealed,  while  all 
rules  of  limitation,  both  those  under  the  Act 
and  those  existing  under  any  other  statutes, 
vVere  to  be  subject  to  such  general  relaxa* 
tiOns  as  are  contained  in  Sections  11  and  i2, 
or  in  Seciions  9  and  10;  for  these  Sections 
do  not,  when  properly  viewed,  give  an 
extended  period  of  limitation,  but  rather 
modify  the  operation  of  the  ordinary  rules 
of  limitation. 


On  the  whole,  I  think  that,  looking  to 
the  general  words  of  Sections  11  and  12, 
the  intention  was  to  lay  down  for  all  cases 
a  rule  of  greater  precision  with  regard  to 
disability  than  that  which  is  stated  by  Sec- 
tion 14  of  Regulation  III.  of  1793.  It  can 
hardly  be  contended  that  this  part  of  the 
old  regulation  is  now  in  force,  and,  if  not, 
this  can  only  be  because  the  provisions  of 
Sections  11  and  12  of  Act  XIV.  of  1859 
have  been  substituted  for  it.  But  if  so,  the 
argument  thai  these  Sections  are  confined 
in  their  operation  to  Act  XIV.  itself  falls  to 
the  ground,  and  the  provisions  must  be  held 
to  be  perfectly  general.  So  far,  therefore, 
I  think  the  plaintiff's  contention  is  good, 
and  that  the  rules  contained  in  Act  XIV.  as 
to  disability  are  of  general  application,  and 
are  not  confined  to  the  period  of  limitation 
provided  for  by  that  Act. 

The  next  question  is,  whether  the  plaintiff 
was  under  disability  within  the  meaning  of 
Section  11.  It  is  said  that  he  was  not, 
because  he  had  a  guardian  who  might  have 
brought  the  suit.  Here  again,  I  think,  it  is 
desirable  to  compare  the  language  of  the 
Section  with  that  of  the  previous  Regula- 
tion. Under  the  Regulation,  by  the  Section 
already  referred  to,  the  plaintiff,  in  order  to 
avoid  the  application  of  the  rule,  would  have 
to  show  that  '*  either  from  minority,  or 
other  good  and  sufficient  cause,  he  had  been 
precluded  from  obtaining  redress."  Under 
Act  XIV.,  a  minor  would  certainly  not  have 
to  show  anything  of  the  kind,  but  he  would 
be  presumably  entitled  to  the  benefit  of  these 
Sections  And  the  words  of  Section  12 
are  such  as  would  seem  to  make  the  pre- 
sumption conclusive,  and  to  preclude  all 
inqui7  as  to  whether,  under  the  particular 
circumstances  of  each  case,  the  infant  was. 
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in  fact,  disabled.  It  can  hardly  be  suppos^'d 
that  the  Legislature  did  not  advert  to  the 
fact  that  an  in t ant  may  take  proceedings 
through  his  guardian,  and  if  it  had  adverted 
to  that  fact,  it  would  surely  not  have  stated 
the  disability  of  the  infant  in  such  absolute 
terms,  and  yet  have  intended  that  this  dis- 
ability was  to  be  after  all  only  a  modified 
one  Of  course,  also,  the  Legislature  must 
have  had  before  it  the  terms  of  Section  14 
of  the  Regulation  of  1793,  which  seems  to 
have  been  framed  expressly  to  meet  such 
cases  as  the  present,  and  to  give  to  the 
minor  the  benefit  of  a  modified  disability 
only.  The  change  of  expression  seems  al- 
most expressly  to  show  that,  under  the  new 
law,  the  disability  was  to  be  considered  abso- 
lute. On  this  point  also,  therefore,  I  think 
the  plaintiff's  contention  is  right. 

But,  I  think,  his  argument  falls  on  the  last 
point.  I  think  that,  on  one  point  at  any  rate, 
the  words  ot  Section  1 1  are  clear  and  ex- 
press, namely,  that  whatever  benefit  the 
minor  is  to  have  is  to  accrue  to  him,  not  dur- 
ing the  disability,  but  when  the  disability 
ceases.  Indeed,  making  the  sweeping  pre- 
sumption which,  I  think,  the  Legislature  has 
done  as  to  the  disability  of  infants,  it  could 
not  consistently  entertain  the  notion  that 
any  advantage  could  be  taken  of  its  provi- 
sions by  a  minor  during  his  minority  In 
fact,  the  Legislature  has  thought  fit  to  lay 
out  of  consideration  altogether  the  possibility 
of  an  infant  bringing  a  suit  by  his  guardian 
which  Ihe  frarners  of  the  old  Regulation  had 
contemplated.  If  any  consideration  arising 
out  of  guardianship  were  to  be  imported  into 
the  construction  of  these  Sections,  I  fear  we 
should  introduce  the  greatest  confusion. 
Nor  does  it  seem  to  me  thai  the  introduction 
of  such  considerations  would  be  decisive  in 
favor  ot  the  plaintiff.  If  we  modify  the 
words  of  Section  11,  we  must  modify  the 
words  of  Section  12  also,  and  the  question 
whether  a  minor  who  has  had  a  guardian 
appointed  is  to  be  considered  under  dis- 
ability will  present  ii?elf  in  a  very  different 
shape.  But  I  think  that,  reading  the  words 
of  the  Act  in  their  ordinary  and  natural 
meaning,  the  plaintiff  is  under  disability,  but 
can  derive  no  advantage  from  that  disability 
till  he  comes  of  age. 

I  have  come  to  the  above  conclusions  on 
the  construction  of  these  Sections  of  Act  XIV. 
of  1859,  chiefly  b/  comparing  the  terms  of  the 
late  statute  with  those  of  the  old  Regulation 
The  provisions  ot  this  Regulation,  with  far 


less  pretensions  to  technical  accuracy  of 
pression,  and  leaning  tar  more  to  the  discre- 
tion of  the  Judge,  are  considerably  clearer 
and  more  intelligible  than  the  provisions  of 
the  new  Act  upon  which  I  never  gave  an 
opinion  without  the  greatest  diffidence  and 
hesitation. 

The  result  is  that,  as  against  the  defend- 
ants who  are  parties  to  this  appeal,  the 
plaintiff's  suit,  in  whatever  way  it  is  disposed 
of  on  the  other  point,  ought  to  be  dismissed 
with  costs  in  both  Courts,  on  the  ground  that 
it  was  not  brought  within  the  year  prescribed 
by  Section  246.  Whether  or  no  the  plaint- 
iff will  be  in  a  better  position  on  his  coming 
of  age,  does  not  now  arise,  and  I  express 
no  opinion  on  it. 

No.  240. — In  this  case,  the  facts  appear 
to  be  the  same,  and  the  points  for  decision 
the  same  as  in  No.  238.  The  same  decision 
will  therefore  apply. 

No,  2^5, — In  this  appeal,  Nundo  Koomar 
Lall,  a  defendant,  is  appellant.  He  is  in 
possession  of  mouzahs  Bedhya  Ratten,  Saroy 
Roy,  and  Kulyanpore,  together  with  other 
mouzahs  mentioned  in  his  written  statement, 
but  this  appeal  only  relates  to  the  three 
mouzahs  here  mentioned.  I  su|)pose  Bedhya 
is  the  same  as  what  the  plaintiff  calls  Pad- 
dhya.  The  defendant  claims  to  hold  these 
three  mouzahs  under  a  purchase  at  a  sale 
in  execution  of  the  decree  of  Nundo  Lall 
Bhuggut  against  the  widows  of  Bhugwan 
already  mentioned  in  appeal  No.  338.  I 
have  not  discovered  on  what  grounds  the 
plaintiff  obtained  a  decree  in  the  Lower 
Court.  The  facts,  as  far  as  i  can  gather, 
are  precisely  the  same  as  in  appeal  No.  238, 
and  I  need  not  repeat  the  observations  I 
made  in  disposing  of  that  case.  I  think  the 
suit  as  against  this  defendant  should  be  dis- 
missed, with  costs  in  both  Courts,  on  the 
ground  that  it  is  not  brought  within  the 
time  prescribed  by  Section  346  of  the  Code 
of  Civil  Procedure. 

I  have  rested  my  decision  in  the  appeals 
No.  238,  No.  240,  and  No.  245  on  the  point 
ot  limitation.  Had  the  suit,  in  my  opinion, 
not  been  so  far  barred,  then  these  three  cases 
would  have  been  governed  by  the  decision 
in  No.  170  and  the  other  similar  cases. 
That  is  to  say,  the  plaintiff's  suit  would,  as 
regards  the  properties  comprised  in  them, 
have  been  still  dismissed,  bat  without 
costs. 

Kemp,  J. — I  concur  in  the  decrees  which 
my   learned  colleague   proposes  to  pass  in 
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cases  Nos.  164,  165,  169,  and  237  for  the  rea- 
sons stated  by  him.  I  think  that  the  princi- 
ple laid  down  in  the  Full  Bench  decision  re- 
ferred to  by  Mr.  Justice  Markby,  and  which 
governs  the  remaining  cases,  is  a  correct 
principle. 

I  do  not  think  it  necessary  to  express  any 
opinion  on  the  question  of  limitation  which 
Is  raised  in  appeals  Nos.  238,  240,  and  245* 
as  those  cases  are  also  governed  by  the  Full 
Bench  ruling. 

Appeals  Nos.  224,  23S»  239,  243,  and  244 
will  be  decreed,  the  suit  ot  the  plaintiff  as 
at  present  framed  in  respect  of  the  proper- 
lies  comprised  in  these  appeals  being  dismiss- 
ed, but  without  costs  either  in  this  Court 
or  in  the  Lower  Court. 

Appeal  No.  170,  preferred  by  the  plaintiff 
in  respect  of  that  portion  of  the  claim  dis- 
missed by  the  Lower  Court,  will  also  be  dis- 
missed without  costs  in  either  Court.  The 
appellant  in  No.  165  is  entitled,  as  against 
the  plaintiff,  to  his  costs  in  the  Court  below. 
He  must  pay  the  costs  in  this  Court  of 
Juggessur  Roy,  who  was  unnecessarily  made 
a  party  to  this  appeal,  and  will  recover  his 
own  costs  from  the  plaintiff. 

In  appeals  Nos.  234,238,  240,  245,  and  237, 
the  decree  of  the  Lower  Court  will  be  re- 
versed, and  the  plaintiff's  suit  dismissed  with 
costs  in  both  Courts,  and  in  appeals  Nos.  164 
and  169  the  decree  of  the  Lower  Court  will 
also  be  reversed,  and  the  suit  of  the  plaintiff 
Lutf  AH  Khan  dismissed  with  costs,  both  in 
this  Court  and  in  the  Court  below. 


Baboo  Nil  Madhub  Sein  for  Appellant. 

Messrs,  /?,  E,  Twiddle  and  C,  Gregory  for 

Respondents. 

No  appeal  lies  from  an  ex-parte  judgment  where  the 
reasons  assijjned  for  the  absence  of  the  defendant  are 
wholly  unsatisfactory. 

Jackson,  y. — It  is  unnecessary  to  consi- 
der the  point  raised,  because  the  judgment 
passed  on  the  second  hearing  of  this  case  was 
passed  coram  non  judice.  It  was  passed, 
under  the  circumstances  spoken  of  in  Section 
58,  against  a  delendani  ex  parte,  and  that 
defendant  appeared  before  the  Court  18 
months  after  the  decree,  and  did  not  show  to 
the  satisfaction  of  the  Court  good  and  suffi- 
cient cause 'for  his  previous  non-appearance. 
On  the  contrary,  the  Deputy  Collector 
expressly  states  that  the  reasons  assigned 
by  him  for  his  non-appearance  were  wholly 
unsatisfactory,  and  states  why  they  were  so, 
in  which  viesv  we  entirely  concur  with  him. 
The  judgment,  therefore,  ori;;inally  passed 
against  this  defendant,  who  did  not  appear, 
ought  not  to  have  been  disturbed,  and  no 
appeal  lay  against  that  judgment  by  the 
terms  of  Section  58. 

The  special  appeal,  therefore,  must  be  dis- 
missed with  costs. 


The  17th  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Bx*parte  judgments— Appeal— Section  58, 
Civil  Procedure  Code. 

Case  No.  1002  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
20th  February  iS*jo,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  30th  October  i86g. 

Nuseeb  Singh  (one  of  the  Defendants), 

Appellant, 

veri  us 

Ranee  Sooneet  Kooer  (Plaintiff)  and  others 
(Defendants),  Respondents. 


The  17th  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Water-course— Rights— User. 

Case  No.  1084  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  8th  February  i8yo,  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  2'jth  May  i86g. 

Maharanee  Indurjeei  Kooer  (Defendant), 

Appellant, 

versus 

Luchmee  Kooer  and  others  (Plaintiffs), 
Respondents. 

Mr.  R.  T,  Allan  for  Appellant. 

Mr,  R,  E.  Twidale  for  Respondents. 

The  proprietor  of  a  pvne  has  a  right  to  allow  or  to 
deny  the  use  of  water  flowing:  through  it  to  other  per- 
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sons  unless  they  have  also  a  clearly  deBned  right  ena- 
bling them  to  control  th<^  water,  and  convert  it  to  their 
own  use— a  right  clearly  found  to  have  originated  in 
some  grant  or  valid  contract,  or  to  have  been  exercised 
for  so  long  a  period  that  such  title  may  be  presumed. 

Jackson,  J. — The  facts  of  this  case  ap- 
pear shortly  to  be  these  :  The  defendant  is 
owner  of  a  mouzah  called  Soohanpore,  and 
has  a  pyne  which  goes  by  that  name  for  the 
purpose  of  irrigating  the  lands  of  his  niou- 
zah,  which  pyne  runs  through  the  plaintiff's 
mouzah  of  Chuck  Sumra.  The  plaintiff 
has  been  used  to  avail  himself  of  the  water 
running  through  this  pyne,  and  divening 
some  of  it  to  his  own  land  by  means  qf  an 
opening  called  choyla,  and  also  by  contri- 
vances for  lifting  the  water  up,  called  daglm. 
The  defendant,  it  seems,  finding  his  supply 
of  water  unduly  restricted  by  these  mecha- 
nical contrivances  of  the  plaintiff,  has  cut 
them  off,  and  has  refused  to  allow  the 
plaintiff  the  easement  which  he  previously 
enjoyed,  and  the  plaintiff,  therefore,  brought 
bi3  suit  in  order  to  compel  th^  defendant 
to  allow  him  such  easement. 

The  Moowsiff  gave  the  plaintiff  only  par- 
tial relief,  but,  on  appeal  to  the  Subordinate 
Judge,  that  Court  has  given  the  plaintiff 
all  that  he  asked  for,  excepting  only  the 
damages  which  he  claimed,  in  respect  of 
which  the  evidence  was  considered  to  be 
insufficient. 

The  defendant  comes  up  here  in  special 
appeal,  and  contends  that  plaintiff  has  not 
given  sufficient  or  satisfactory  proof  of  the 
existence  of  any  right  which  entitled  him 
to  withdraw  from  the  defendant's  pyne  the 
water-supply  which  he  requires. 

The  question  of  how  far  riparian  or  other 
owners  of  land  are  entitled  to  avail  them- 
selves of  water  Rowing  in  channels  which 
pass  through  their  lands  has  been  consider- 
ed frequently  in  this  Court  of  late;  and 
there  are  two  cases  which  were  referred  to 
by  the  pleader  for  the  appellant  in  the 
course  of  the  argument,  one  of  which  is  to 
be  found  in  6  Weekly  Reporter,  page  99, 
and  the  other  in  7  Weekly  Reporter,  page  i. 
The  considerations  upon  which  cfases  like 
these  ought  to  be  decided  are  set  forth  in 
those  two  cases. 

If  it  appeared  that  the  Subordinate  Judge 
had  really  had  his  mind  directed  10  the  pro- 
per considerations  in  this  case,  1  do  not 
know  that  we  should  be  inclined,  e\en  if 
we  were  competent,   to  disturb    his  judg- 


ment; but  it  seems  to  me  that  he  has 
not  taken  the  correct  view  of  (he  rights 
of  the  parties.  It  is  alleged  by  the  defendant, 
and  is  not  denied,  in  short,  is  admitted  by 
Mr.  Twidale,  who  appears  for  the  respond- 
ent, that  the  pyne  from  which  the  water 
in  dispute  has  been  drawn  is.  In  fact,  ihe 
property  of  the  defendant.  That  being  so, 
the  defendant  has  a  clear  right  to  allow  or 
to  deny  the  use  of  water  flowing  through 
that  pyne  to  other  persons,  unless  they  have 
also  a  clearly  defined  right  which  enables 
them  to  control  xhe  water,  and  oanvert  ii 
to  their  own  use. 

Now,  in  this  case,  so  far  as  the  Subordi- 
nate Judge's  judgment  shows,  there  is  no 
such  clearly  defined  or  ascertained  right. 
He  states  that  several  witnesses  show  that 
the  lands  of  the  plaintiff's  mouzah  have 
been  **  all  along,"  according  to  "  ancient 
practice,"  irrigated  through  a  choyla  by 
erecting  embankments  and  5  daglas.  There 
is  nothing  to  show  here  what  the  origin 
of  that  right  was,  how  long  it  had  existed, 
what  its  nature  was,  and  to  whom  it  apper- 
tained ;  and  from  the  very  short  and  cursory 
notice  given  to  the  evidence  of  the  witnesses 
by  the  Subordinate  Judge,  and  from  the 
muQh  greater  attention  which  lie  seems  10 
have  paid  to  the  contents  of  certain  field- 
maps  and  settlement-roobokarees  detailed 
in  the  judgment,  I  am  inclined  to  think  that 
he  has  decided  the  case  more  on  the  basis 
of  ttese  documents  than  in  reliance  on  the 
witnesses. 

Now,  those  documents,  however  trust- 
worthy and  valuable  evidence  they  may  be 
so  far  as  they  go,  are  of  recent  date,  that  is 
to  say,  between  the  years  1859  and  1861. 
I  do  not  think  it  can  be  contended  that  a 
mere  recital  in  such  documents  as  periods 
not  more  distant  than  8  or  10  years  before 
the  suit  can  be  made  the  foundation  of  such 
a  right. 

I  think,  therefore,  that  it  was  the  business 
of  the  Subordinate  Judge,  before  he  gave 
the  plaintiff  a  decree  so  seriously  entrench- 
ing upon  the  defendant's  proprietary  rights, 
to  ascertain  clearly  from  the  evidence  before 
him  what  the  nature  of  the  plaintiff's  right 
actually  was,  what  the  period  of  its  com- 
mencement, and  what  its  origin. 

It  may  very  well  be  that,  as  the  defendant's 
water-course  is  constructed  in  part  over  the 
plainiilT's  land,  there  was  an  understanding 
or  agreement  between  the  parties  th«t,  in 
return  for  the  acoommodatioii  afforded  to 
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the  defendant  by  allowing  him  to  construct 
the  pyne,  the  plaintiff's  ancestors  were  allow- 
ed a  part  of  the  water-supply.  If  so,  that 
ought  to  be  easily  ascertainable.  On  the 
other  hand,  it  may  be  that  the  practice  of 
drawing  water  from  the  defendant's  pyne 
(of  which,  by  the  bye,  period  of  construc- 
tion has  not  been  ascertained)  is  so  ancient 
that  some  grant  or  some  other  valid  origin 
of  the  right  ought  to  be  presumed,  but  that 
must  be  clearly  stated.  It  will  not  do  to 
say  that  "all  along"  or  "for  a  long  time" 
the  plaintiff  has  been  accustomed  to  use  the 
water.  It  must  be  clearly  found  that  the 
right  originated  in  some  grant  or  some  valid 
contract,  or  that  the  right  had  been  exer- 
cised for  so  long  a  period  that  such  title  may 
be  presumed. 

I  think,  therefore,  that  the  case  must  go 
bick  to  the  I.ower  Appellate  Court  in  order 
that  it  may  be  considered  with  advertence 
to  these  observations  and  to  the  cases  which 
1  have  referred  to. 

Glover,  J. — I  concur  in  the  order  of 
remand. 


The*  1 8th  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Bhikya  rents— Jurisdiction — Section  24,  Act  X., 

1859. 

Case  No.  719  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hoogkly,  da  led  the  2/th 
February  iSjo^  affirming  a  decision  of 
the  Deputy  Collector  of  Howrah^  dated 
the  2Sth  October  i86g, 

Bholanath  Mookerjee  (Plaintiff;,  Appellant^ 

versus 

Brijo  Mohun  Ghose  (Defendant),  Respondent, 

Baboo  Ubinash  Chunder  Banerjee  for 

Appellant. 

Baboo  Jadub  Chunder  Seal  for 
Respondent. 

A^  sum  of  money  paid  (Bhikya)  by  ryots  to  the 
zemindar  under  compromise,  instead  of  on  suits  for  cn- 
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hancement,  comes  within  the  category  of  rent ;  and  a 
suit  by  a  zemindar  aj^atnst  a  gomashta  to  recover  such 
moneys  comes  withm  the  purview  of  Section  34,  Act 
X.  of  1S59. 

Bayley t  J, — I  am  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case  must  be  reversed. 

It  appears  that  the  farmer,  having  power 
under  the  law  to  sue  the  ryots  for  enhance- 
ment, came  to  a  compromise  with  them  to 
the  effect  that  he  would  refrain  from  suing 
for  enhancement  in  full,  in  consideration  of 
their  paying  him  a  certain  amount  in  addi- 
:  tion  to  that  hitherto  paid ;  this  e.xcess  ap- 
!  parenily  to  be  collected,  as  usual,  by  the  agent 
appointed  by  him  for  collecting  his  ordinary 
rents. 

The  agent  refused  to  render  an  account  of 
this  surplus  collection,  and  hence  this  suit 
by  the  plaintiff. 

The  Lower  Appellate  Court  has  dismissed 

the  plaintiff's  suit  on  the  ground  that   the 

money  so  collected  by  the  plaintiff's  agent 

'  was  not  rent,  and  therefore  he  was  not  liable 

I  to  account  for  it  under  Act  X.  of  1859. 

We  think  the  Lower  Appellate  Court  is 
wrong.  A  sum  of  money  paid  by  ryots  to 
the  zemindar  under  compromise,  instead  of 
on  suits  for  enhancement  of  rents,  can 
hardly  be  said  not  to  come  within  the  cate- 
gory  of  "  rents."  The  word  '*  Bhikya" 
may  mean  something  of  the  same  character 
as  abwab  or  any  other  cess;  but  so  long  as 
the  ryot  continues  to  pay  it  in  consideration 
of  not  being  sued  for  enhancement  of  rent,  it 
can  hardly  be  said  to  be  anything  but 
rent. 

In  this  view  I  would  reverse  the  judg- 
ment of  the  Lower  Appellate  Court,  and  re- 
mand  the  case  for  the  account  to  be  taken. 
The  appellant  will  get  his  costs  of  all  the 
Courts  up  to  this  special  appeal. 

Jackson,  J. — I  quite  concur  with  Mr. 
Justice  Bayley  in  the  order  proposed  by 
him.  I  think  the  Lower  Court  is  wrong  in 
saying  that  the  moneys  collected  by  the 
defendant  as  Ijardaree  Bhikya  are  not  rents. 
They  are  moneys  paid  by  ryots  to  the  go- 
mashta for  the  zemindar,  and  seem  to  be  just 
as  much  rent  as  are  all  other  rents  paid  to 
the  gomashta  for  the  zemindar.  It  seems 
to  me  that  this  is  a  suit  by  the  zemindar 
against  an  agent  employed  by  him  in  the 
collection  of  rents,  and  as  such  comes  within 
the  purview  of  Section  24,  Act  X.  of  1859. 
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The  19th  November  1870. 

Present : 

The  Hon'ble  W.  Markby  and  Dwarkanath 

Mitter,  Judges, 

Churs— Riparian  proprietorship— Section  4, 
Reg^ulation  XI.  of  1825. 

Case  No.  24  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  i^th  December  i86g. 

Nobin  Kisbore  Roy  (Defendant),  Appellant^ 

versus 

Jogesh  Pershad  Gangooly  and  others  (Plaint- 
iffs), Respondents. 

Baboos  Romesh  Chunder  Mitter,  Kalee 
Mohun  JDosSj  and  Kashee  Kant  Sein  for 
Appellant. 

Baboos  Onookool  Chunder  Mookerjee^  Sree- 
nath  Dass,  and  Tarucknath  Dutt  for  Re- 
spondents. 

So  long  as  the  bed  of  a  navigable  river  is  washed  by 
the  ordinary  flow  uf  the  tide  at  a  season  when  the  river 
is  not  flooded,  it  remains  publici  juris  ;  or  if  it  is  vested 
in  any  one,  is  vested  in  the  Crown,  not  under  Regulation 
XI.  ot  1825  or  for  mere  flscal  purposes,  but  as  represent- 
ing', and  as  it  were,  a  trustee  for  the  public. 

A  channel  which  can  be  crossed  on  foot  only  at  the 
extreme  ebb  of  the  tide,  and  probably  for  some  short 
time  before  and  after,  is  not  "  fordable"  within  the 
ipeaning  of  Clause 3»  Section  4,  Regulation  XI.  of  1825. 

Markby^  J. — This  was  a  suit  brought  to 
recover  possession  of  12,000  beegahs  of 
land.  The  land  in  question  is  a  chur  in 
the  river  Megna,  a  large  navigable  and  tidal 
river.  The  particular  portion  of  the  Megna 
where  the  chur  is  situated  is  called  the 
Gogra. 

As  the  case  is  put  before  us,  the  plaintiffs 
claim  this  chur  on  these  grounds.  They 
say  that  it  has  been  a  long  time  in  existence, 
and  that,  under  the  various  names  of  Kally- 
gazee,  Pangaria,  or  Saboochea,  they  have  been 
repeatedly  recognized  by  the  Government 
Officers  of  Revenue  as  in  possession  of,  and 
entitled  to,  it ;  that  it  is  now,  and  has  been 
for  sometime,  connected  with  the  plaintiffs'  ; 
acknowledged  estate  of  Ababil  by  a  fordable  ! 
channel ;  and  that  they  are,  therefore,  enti- 
tled to  it  under  both  branches  of  Clause  3, 
Section  4,  Regulation  XI.  of  1825.  If  it  be 
treated  as  a  chur  connected  with  the  main 
land  by  a  fordable  channel,  they  contend  they  j 
are  entitled  to  it  as  riparian  proprietors  ;  if 


it  be  treated  as  an  island  at  the  disposal  of 
Government,  they  contend  that  it  has 
been  disposed  of  by  Government  in  their 
favor. 

The  defendants  also  assert  that  the  chur 
has  been  a  considerable  time  in  existence; 
but  they  deny  altogether  its  identity  with 
either  of  the  churs  Kallygazee.  Pangaria, 
or  Saboochea.  They  do  not  now  attempt  to 
make  out  a  title  to  the  chur,  but  they  assert 
that  it  has  been  ever  since  its  formation  in 
their  possession. 

The  Subordinate  Judge  found  that  the  chur 
In  dispute  was  that  claimed  by  the  plaintiffa 
in  1859  as  chur  Saboochea ;  and  that,  in  spite 
of  the  opposition  of  the  predecessors  in  title 
of  the  defendants,  the  plaintiffs  obtained 
from  the  Government  a  recognition  of  their 
right  to  that  chur.  He  finds,  however,  that 
the  plaintiffs  never  had  possession  of  that 
chur,  but  that  the  defendants  had  poiisession 
of  it  in  1S66,  as  found  by  the  Magistrate  in 
a  criminal  proceeding  in  that  year,  though 
the  Subordinate  Judge  considers  that  the 
defendants'  possession  had  been  then  only 
recently  obtained.  There  is  a  great  deal  in 
the  judgment  about  the  defendants  having  had 
de  facto  possession  and  the  plaintiffs  having 
had  "  symbolicar*  possession,  which  I  do 
not  precisely  understand.  The  Subordinate 
Judge,  however,  expresses  a  decided  opi- 
nion that  "  the  witnesses  and  kubooleuts  and 
"  sunnuds  produced  by  the  litigants  are  all 
''  false.  Lastly,"  he  adds,  that  '*  a  glance  at 
"  the  map  prepared  by  the  Civil  Court 
"  Ameen  in*the  case  of  1866  between  these 
"  very  litigants,  will  show  that  the  channel 
"  between  the  main  group  (/*.  ^.,  the  plaint- 
"  iff's  acknowledged  estate)  and  the  new 
'*  formation  (1.  e.,  the  disputed  chur)  is 
'*  fordable."  Accordingly,  he  gives  the  plaint* 
iffs  a  decree. 

The  Subordinate  Judge  having  disbeliev- 
ed all  the  oral,  testimony  (and  false  10  a  very 
considerable  extent  it  undoubtedly  was), 
we  are  in  this  Court  thrown  back  entirely 
on  the  various  proceeding's  of  the  Revenue 
Officers,  in  which  the  estate  of  the  numerous 
churs  in  this  neighbourhood  is  sometimes 
directly,  sometimes   incidentally,  described. 

I  think  that  we  have  not  been  shown  the 
slightest  trace  of  the  existence  of  this  char 
prior  to  the  year  1859.  In  that  year,  an 
enquiry  was  made  by  Mr.  Lance,  Collector 
of  Bhoolooa,  with  reference  to  a  chur  said 
to  have  formed   in   this   part  of   the  river. 
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1  think  it  may  fairly  be  concluded  that  this 
formation  was  the  nucleus  of  the  chur  now 
under  dispute.  }3ut,  for  reasons  I  shall  slate 
hereafter,  I  do  not  think  it  was  then  in  a 
Slate  in  which  it  could  properly  be  described 
as  a  chur  in  the  technical  sense  of  the  term. 
The  result  of  Mr.  Lance's  enquiry  was  that 
about  5,000  acres  were  found  "to  be  vi- 
sible during  the  ebb  tide,  but  remained  under 
water  during  the  flood  tide. '  The  plaintiffs, 
on  that  occasion,  claimed  this  formation  as  a 
contiguous  accretion  to  their  chur  Ababil, 
but  the  Collector  says  he  sent  a  Baboo  to 
enquire,  and  that  the  Baboo  reported  that  he 
himself  in  a  large  boat  went  round  the  chur, 
ftnd  that  large  boats  and  even  sloops  plied 
round  the  chur.  The  Collector  also  states 
that  he  is  informed  that  this  formation  lies 
at  a  great  distance  from  Ababil,  so  dis- 
tant that  it  (Ababil)  cannot  be  seen.  On 
this  information,  Mr,  Lance  decided  to  take 
possession  of  this  formatioo  in  the  name  of 
Government. 

The  plaintiffs  then  appealed  to  the  Com- 
missioner, and  they  succeeded  in  inducing 
the  Commissioner  to  come  to  what  appears 
10  me  to  be  a  very  extraordinary  conclusion, 
namely,  that  this  formation,  which  the  Col- 
lector finds  to  be  far  away  to  the  south  of 
Ababil,  which  had  scarcely  then  appeared 
above  water,  was  identical  with  an  old  chur 
called  Kallygazee  shown  by  all  the  maps  to 
be  far  more  to  the  north,  and  to  the  west  of 
Ababil.  The  Commissioner  does  not  seem 
10  have  made  any  further  enquiry,  nor  does 
he  show  how  he  arrives  at  his  conclusion ;  he 
merely  says  that  there  is  no  doubt  about  it. 
I  think,  however,  that  I  cannot  do  otherwise 
than  accept  the  facts  accepted  by  Mr.  Lance 
upon  an  enquiry  carefully  made. 

There  is  not  the  slightest  evidence  that 
the  plaintiffs  took  possession  of  this  forma- 
tion, for  I  agree  with  the  Subordinate  Judge 
in  thinking  the  parol  evidence  to  that  effect 
unreliable ;  indeed,  it  is  obvious  that,  in  the 
state  in  which  the  formation  then  was,  it  was 
impossible  to  do  so. 

Some  time  about  1846  a  survey-map  was 
made,  and  in  that  map  this  formation  was 
marked  as  separate  from  Ababil,  and  number- 
ed 1033,  Ababil  being  numbered  992.  Some 
objection  appes^rs  to  have  been  taken  to  this 
by  the  plaintiffs,  and  an  enquiry  was  made, 
the  result  of  which  was  that  an  ofTicer  named 
Brojo  Soondur  Milter  went  to  the  spot,  and 
reported  that  "  the  portion  of  this  which  was 
oat  of  water  during  the  ebb  tide  on  that  date  " 


(and  this  is  admitted  to  be  the  date  on 
which  this  officer  went  to  the  spot,  that  is 
to  say,  the  30th  of  March  1865)  "had  been 
measured  twice  over."  Accordingly,  an  al- 
teration was  directed  to  be  made  in  the  reve- 
nue-survey. 

This  would  certainly  seem  to  show  that 
this  formation  was  at  that  time  treated  by  the 
officers  of  Government  as  a  chur  belonging 
to  the  plaintiffs.  But  it  would  also  show 
that,  on  the  30th  March  1865,  it  was  still 
only  visible  at  ebb  tide. 

The  next  proceeding  which  throws  any 
light  on  the  condition  of  this  formation  is 
the  report  of  Baboo  Gokool  Chunder  Roy, 
dated  the  21st  August  1865.  He  was  on 
the  spot  from  the  2nd  to  the  7th  April 
of  that  year,  for  the  purpose  of  ascertaining 
whether  this  formation  was,  as  alleged  by  the 
defendants  who  had  put  forward  a  claim 
to  it,  a  re-formation  of  a  chur  called  Baloo- 
mara.  One  of  the  points  the  Baboo  was  di- 
rected to  inquire  into  was  the  state  of  the 
river  between  this  formation  and  the  chur 
Ababil,  and  he  reports  as  follows  : — 

*'  The  river  between  this  new  chur  and 
the  re-leased  chur  Ababil  is  very  large.  At 
no  season  of  the  year  this  river  can  be 
forded,  and  it  can  be  crossed  only  by  large 
boats  either  at  the  time  of  high  water  or 
low  water,  and  it  cannot  be  crossed  in  less 
than  an  hour  of  time.  On  the  6th  April 
I  went  in  a  boat,  and  my  omlahs  accom- 
panied me  in  a  second  boat,  and  tried  by 
various  means  to  ascertain  the  breadth  and 
depth  of  this  river  by  measuring  it  with 
a  rope;  and  yet  I  failed.  The  evidence  of 
Gour  Manjee,  a  second  Gour  Manjee  of 
Lakheepore,  and  Ashkur  and  Mahomed 
AH  of  Khidirpore,  and  Nymuddeen  of 
Kundokarpore  on  the  eastern  side  of  this 
river,  proves  that  the  river  between  this 
new  chur  and  chur  Ababil  has  all  along 
been  in  existence,  that  is,  from  long  before 
the  year  1863,  and  that  large  boats, 
pinnaces,  &c.,  always  pass  by  it.  Dinga 
Mallick  and  Jaggutteer  lie  in  the  border 
of  the  large  river,  and  large  quantities 
of  lands  of  these  kismuts  have  gradually 
been,  and  are  still  being,  washed  away  by 
the  river." 
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The  Baboo  does  not  state  whether  the 
formation  was  visible  at  high  water  as  well 
as  at  ebb,  but  it  may  be  inferred  that  at  that 
time  it  was  so,  because  he  speaks  of  the  dis- 
tance between  it  and  Ababil  as  high  water, 
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which  assumes  that  at  least  some  part  of  it 
was  then  visible.  And  very  soon  after  that, 
the  defendants  must  have  got  into  possession 
of  it,  for  we  find  that,  on  the  6th  October 
1866,  the  defendants  filed  a  suit  for  the 
purpose  of  obtaining  from  the  Court  a 
declaration  of  their  title,  which  they  follow- 
ed up,  according  to  the  usual  tactics  adopt- 
ed in  these  cases,  by  an  application  to  the 
Magistrate  under  Section  318  of  the  Code 
of  Criminal  Procedure,  alleging  that  a  breach 
of  the  peace  was  likely  to  occur  in  conse- 
quence of  the  plaintiffs'  disturbing  them  in 
their  possession.  The  defendants  succeeded 
in  obtaining  from  the  Magistrate  an  order 
that  they  should  be  retained  in  possession ; 
but  Mr.  Henry  Richardson,  the  Judge  of 
Tipperah,  held  in  the  civil  suit  that  the 
present  defendants,  who  were  then  plaintiffs, 
failed  to  prove  any  title  to  this  formation, 
and  this  decision  was  affirmed  by  this  Court 
oil  appeal.  But  there  can  be  no  doubt  from 
the  finding  in  this  suit  and  that  by  the  Magis- 
trate under  Section  318  that  the  defendants 
were  then  in  actual  possession  of  the  for- 
mation, that  it  was  to  some  e.\tent  continuous- 
ly above  water,  and  capable  of  being  turned 
to  some  account. 

Reviewing  this  evidence,  it  seems  to  me 
that  the  only  inference  we  can  draw  from  it 
is  that,  up  to  and  including  the  date  of  Baboo 
Brojo  Soondur's  visit  in  1^64,  the  land  which 
is  the  subject  of  dispute  was  only  a  sand- 
bank covered  with  water  at  high  tide  and 
dry  at  ebb.  That  a  chur  was  in  course  of 
formation  is  very  probable,  but  1  think  that 
the  first  evidence  that  a  chur  was  actually 
in  existence  is  contained  in  the  report  of 
Baboo  Brojo  Soondur's  visit  in  April  1865. 

Now,  I  feel  bound  to  express  my  entire 
dissent  from  the  doctrine  which  has  been 
put  forward  in  this  case,  and  which  seems  to 
have  received  some  countenance  from  the 
Revenue  Authorities,  that  the  bed  of  a  navi- 
gable river  in  this  slate  can  be  the  subject 
of  private  property.  So  long  as  it  is 
washed  by  the  ordinary  flow  of  the  tide  at  a 
season  when  the  river  is  not  flooded,  I  think 
that  it  remains  publici  juris,  or,  if  vested  in 
any  one,  that  it  is  vested  in  the  Crown ;  not 
under  Regulation  XI.  of  1825  and  for  mere 
fiscal  purposes,  but  as  representing,  and  as 
it  were  a  trustee  for,  the  public.  That  land 
in  this  condition  is  not  subject  to  private 
rights  of  ownership  is  universally  recog- 
nized, and  it  might  be  most  detrimental  to 
the  interests  of  navigation  if  it  were  other- 
wise. 


I  think,  therefore,  that  we  ought  to  treat 
the  chur  in  this  case  as  having  come  into 
existence  some  time  after  April  1864  and 
before  April  1865  ;  and  hence  it  follows  that 
all  proceedings  of  either  party  or  of  the 
Government  Officers  in  reference  to  the 
formation  prior  to  that  period  avail  notliing 
whatever  for  any  purpose  connected  with 
this  case. 

The  plaintiffs'  title,  therefore,  must  depend 
wholly  on  the  evidence  that  the  channel  be- 
tween Ababil  and  the  present  chur  is  **  ford- 
able  "  within  the  meaning  of  Clause  3,  Sec- 
tion 4,  Regulation  XI.  of  1825. 

The  report  of  Baboo  Gokool  Chunder  Roy 
above  quoted  shows  conclusively  what  the 
state  of  the  channel  was  in  April  1865  :  it 
was  then  clearly  unfordable.  In  1866,  pend* 
ing  the  suit  brought  by  the  defendants  for  a 
declaration  of  their  title,  an  Ameen  visited 
the  spot,  and  the  map  which  he  made  is  pat 
in  evidence,  but  not  his  report.  The  map 
shows  a  line  of  figures  which,  we  think,  we 
may  assume  to  indicate  the  depth  of 
the  channel  along  that  line,  and  these 
figures  show  a  maximum  depth  of  3  cubits 
or  4i  feet.  Unfortunately  this  same  Ameen 
is  admitted  to  have  been  guilt/  of  malprac- 
tices on  a  subsequent  occasion  in  reference 
to  this  very  case,  so  that  his  figures  are  not 
very  trustworthy ;  and  we  have  no  inform- 
ation whether  his  soundings  were  made  at 
high  or  low  water.  At  any  rate,  I  think 
that  the  conclusion  of  the  Subordinate  Judge, 
based  on  a  glance  at  this  map,  is  somewhat 
too  hasty. 

The  only  other  evidence  on  which  we 
can,  with  much  safety,  rely  subsequent  to 
the  report  of  Baboo  Gokool  Chunder  is 
the  report  of  the  Officiating  Collector,  Air. 
Whinfield.  of  26th  January  1869.  That 
would  be  the  time  of  the  year  when  the 
river  is  at  its  lowest,  and  in  paragraph  31 
he  says :  ''  I  passed  down  the  channel  called 
"  the  Gogra  about  ten  days  since  at  about 
"  half  ebb,  and  there  saw  what  appeared  to 
"  be  a  channel  at  least  a  mile  broad  be- 
''  tween  Ababil  and  the  disputed  chur,  and  I 
''  felt  sure  that  a  channel  of  such  wic^th 
''  could  not  be  fordable  ;  but  on  afterwards 
*'  visiting  this  channel  at  the  extreme  ebb 
**  of  the  tide,  I  found  that  the  water  had 
'*  receded,  leaving  a  great  extent  of  sand  diy 
^'  on  both  sides,  and  that  it  was  easily  ford- 
"  able.  Several  men  crossed  the  channel  in 
"  my  presence  at  the  points  marked  with 
"  doited  red  lines.    I  had  a  compass  and  the 
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map  with  me,  and  noted  this  down  at  the 
lime.  Thus,  whatever  may  have  been  the 
case  four  or  three  years  ago,  the  disputed 
chur  is  certainly  an  accretion  to  Ababil  at 
the  present  time.  Boats,  and  even  large 
boats,  can  still  pass  through  the  channel  at 
high  water,  but  at  ebb  tide  even  small 
boats  slick.  My  panswye,  drawing  15 
cubit,  stuck  quite  at  the  east  entrance  of 
the  channel  at  low  water,  though  a  couple 
of  hours  after  I  saw  a  Dacca  pulwar 
going  over  the  same  ground  when  the 
flood  tide  came." 

The  question  then  really  is  whether 
Mr.  Whinfield  was  right  in  his  opinion  that 
a  channel  in  the  condition  which  he  describes, 
that  is  to  say,  which  can  be  cros^^ed  on  foot 
at  the  extreme  ebb,  and  probably  for  some 
short  time  before  and  after,  is  **fordable" 
within  the  meaning  of  Clause  3  of  Sec- 
tion 4  of  Regulation  XI.  of  1825. 

I  have  given  this  question  a  good  deal 
of  consideration  because  of  its  importance, 
and  because  I  differ  from  the  construction 
put  upon  the  word  by  Mr.  Whinfield.  Upon 
the  whole,  I  have  come  to  the  conclusion 
that  the  Legislature  did  not  intend  to  give 
to  the  riparian  proprietor  the  property  in 
an  island  formed  in  a  bed  of  a  navigable 
river,  when  the  channel  which  intervenes  is, 
under  ordinary  circumstances  and  at  the 
most  favorable  season,  unfordablc  at  least  16 
hours  out  of  every  24. 

I  think,  therefore,  that  the  plaintiffs  have 
proved  no  title  to  this  chur. 

A  good  deal  of  reliance  was  placed  in  the 
argument  for  the  plaintiffs  on  the  fact  that 
the  defendants  had  been  found  to  have  no 
title,  and  it  was  contended  that  they  were, 
therefore,  mere  squatters ;  that  their  posses- 
sion was  a  knavish  possession,  and  th^t, 
therefore,  every  presumption  should  be  made 
In  the  plaintiff's  favor;  and  a  case  was  re- 
ferred to  in  the  5  •  Weekly  Reporter,  page 
283,  where  Sir  Barnes  Peacock  cites  a  pas- 
sage from  Domat's  Civil  Law  upon  this 
topic.  But  the  principle  there,  under  con- 
sideration, has  no  application  whatever  to 
the  present  case.  The  defendant  does  not 
seek  to  establish  out  of  his  possession  any 
title  of  his  own ;  he  merely  claims  the  right, 
which  all  defendants  alike  have  in  a  Court 
of  law,  that  no  decree  should  pass  against 
them  until  the  plaintiffs  have  established 
their  claim.  To  substitute  the  plaintiffs  for 
the  defendants  in  the  possession  of  this  chur 
would  be  to  substitute  one  set  of  squatters 
for  another. 


Moreover,  as  regards  the  .respective  merits 
of  these  rival  claimants,  I  think  that  there 
is  nothing  whatever  to  choose  between  them. 
Each  party  may  have  considered  that  they 
had  some  claim  to  this  chur,  and  may  have 
been  justified  in  asserting  it.  But  I  cannot 
help  seeing  that,  in  the  manner  in  which 
they  have  supported  their  claim,  both  parties 
have  been  somewhat  unscrupulous. 

Under  these  circumstances,  we  shall  re- 
verse the  decision  of  the  Court  below,  and 
dismiss  the  suit,  but  each  party  will  bear 
his  own  costs  in  this  Court  and  in  the  Court 
below. 

I  have  only  to  add  that  my  judgment  in 
this  case  is  given  on  the  construction  of 
Clause  3,  Section  4,  Regulation  XI. of  1825, 
as  the  decisions  stood  at  the  time  of  the 
argument,  and  without  reference  to  a  recent 
Full  Bench  decision*  which,  I  understand, 
would  make  the  case  still  more  favorable 
to  the  defendants. 

MitUr,  J. — I  am  also  of  opinion  that  this 
suit  ought  10  be  dismissed  wiihout  costs. 

There  is  no  satisfactory  evidence  on  the 
record  to  show  that  the  lands  now  in  dispute 
are  identical,  either  wholly  or  even  partially, 
with  the  chur  which  was  claimed  by  the 
Revenue  Auihoriiies  under  the  various  names 
of  Kallygazee,  Pangaria,  and  Saboochea. 

The  story  of  long  possession  put  forward 
by  the  plaintiffs  is  wiihout  any  foundation 
whatever.  The  evidence  of  the  witnesses 
examined  by  them  is  manifestly  unworthy  of 
credit.  The  nature  and  condition  of  the  pro- 
perty in  dispute,  together  with  the  other  cir- 
cumstances of  the  case,  clearly  show  that  the 
defendants  were  the  first  persons  who  took 
actual  possession,  although  their  possession 
must  have  commenced  shortly  before  the 
award  made  by  the  Magistrate  under  the  pro- 
visions of  Section  318  of  the  Code  of  Crimi- 
nal Procedure. 

As  to  the  maps  prepared  by  the  Revenue 
Authorities,  I  am  of  opinion  that  they  do  not 
throw  much  light  on  the  question  of  identity. 
They  were  not  prepared  scientifically,  and  it 
would  be,  therefore,  dangerous  to  rely  upon 
such  rough  sketches  as  they  are  in  determin- 
ing the  identity  of  a  mere  sandy  formation 
thrown  up  in  the  middle  of  a  river  like  the 
Gogra,  which  is  constantly  shifting  its  bed. 
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But  even  if  the  plaintiffs  had  succeeded 
in  showing  that  the  disputed  chur,  or  any 
portion  of  it,  is  identical  with  the  chur  desig- 
nated as  Kallygazee  alias  Pangaria  alias  Sa- 
boochea,  they  have  given  no  reliable  evidence 
to  prove  that  they  were  the  lawful  owners 
of  the  latter  chur.  The  Revenue  Authorities 
did  not  and  could  not  determine  any  question 
of  title  in  favor  of  the  plaintiffs,  and  I  do 
not  see  any  reason  to  justify  the  contention 
that  the  proceedings  by  which  those  author- 
ities abandoned  the  Government  claim  to  the 
churs  Kallygazee,  Pangaria,  and  Saboochea 
can  be  regarded  as  a  transfer  of  the  title  of 
the  Government  to  those  churs  in  favor  of 
the  plaintiffs. 

But,  be  this  as  it  may,  there  can  be  nc 
doubt  that  chur  Saboochea  was  visible  dur- 
ing ebb  tide  only  up  to  the  30th  of  March 
1865.  This  fact  is  fully  established  by  the 
roobokaree  of  the  Deputy  Collector,  Baboo 
Brojo  Soondur  Milter,  of  that  date ;  and  I 
entirely  concur  with  my  learned  colleague 
in  holding  that  a  chur  in  this  condition,  if 
it  can  be  called  a  chur  at  all,  cannot  be 
treated  either  as  the  property  of  the  Govern- 
ment or  as  that  of  a  private  individual,  under 
the  provisions  of  Regulation  XL  of  1825. 

As  to  the  title  set  up  by  the  plaintiffs 
under  the  provisions  of  Clause  3,  Section  4, 
Regulation  XL  of  1825,  I  am  of  opinion  that 
it  has  not  been  made  out.  My  learned  col- 
league has  fully  entered  into  the  evidence  bear- 
ing upon  this  point,  so  that  any  further  remarks 
on  my  part  are  unnecessary.  1  wish  to  add, 
however,  that  it  has  been  recently  decided 
by  a  Full  Bench  of  this  Court  that,  before  a 
plaintiff  can  be  allowed  to  maintain  a  suit 
under  Clause  3,  Section  4  of  Regulation  XL 
of  1825,  it  is  incumbent  upon  him  to  prove 
that  the  channel  separating  his  estate  from 
the  chur  claimed  was  fordable  at  the  time 
when  the  chur  was  first  **  thrown  up.'* 
No  evidence  of  any  kind  has  been  given  to 


prove  this  fact,  and  the  plaintiffs' claim  must, 
therefore,  fail  upon  all  points. 


The  21st  November  1870. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  futiges. 

Half  sister  by  mother— Succession. 

Case  No.  1270  of  1879. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Rajshahye,  dated  the 
20th  March  iSyo,  modifying  a  decision  of 
the   Moonsiff  of  Pubna,  dated   the    30th 
April  r86g, 

Mothooranauth  Mozooradar  and  another 
(Plaintiffs),  Appellants, 

versus 

Eusuff  Ali  Khan  and  another  (two  of  the 
Defendants),  Respondents. 

Bahoos  Kallee  Mohun  Doss  and  Tssur  Chitn- 
der  Chuckerbulty  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  half-sister  by  the  mother  is  entitled  to  succeed  only 
when  the  deceased  has  left  no  children. 

Mitter,  y.— We  are  of  opinion  that  the 
Judge  is  Svrong  in  holding  that  Peerunissa 
was  entitled  to  succeed  to  a  6-anna8  share 
of  the  property  left  by  Bahadoor  Khan. 
A  half-sister  by  the  mother  is  entitled  10 
succeed  only  when  the  deceased  has  left  no 
children.  In  this  case,  it  is  admitted  that 
Bahadoor  Khan  left  a  daughter  behind  him. 
The  daughter  and  the  widow  were,  there* 
fore,  entitled  to  succeed  to  the  whole  estate 
to  the  exclusion  of  the  half-sister  Peeru- 
nissa. 


We  reverse  the  judgment  of  the  Lower 
Appellate  Court,  and  we  declare  that  the 
plaintiffs  are  entitled  to  obtain  possession 
of  the  whole  16  annas  of  the  lands  sued 
for,  with  all  costs  of  the  litigation  in  all  the 
Courts. 
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The  21  St  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

]\Iilter,  Judges, 

Execution— Dispossession— Limita- 
tion. 

Case  No.  1015  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cutiack,  dated  the  14th 
February  i8yo,  affirming  a  decision  0/  the 
Moons  iff"  of  Pooree^  dated  the  lyth  Sep- 
tember iSyo, 

Auotram  Doss  (one  of  the  Defendants), 

Appellant^ 

versus 

Balunkee  Doss  (PlalntilT),  Respondent, 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Where  the  ^lgrh^,  title,  and  interest  of  a  party  had 
been  sold  in  execution,  but  possession  was  delivered  to 
the  purchaser  more  than  15  years  after  the  sale,  such 
irreg^ularity  was  held  not  to  entitle  the  party  first  men- 
tioned to  a  decree  in  a  suit  to  recover  the  property,  un- 
less he  could  prtfve  possession  for  a  period  of  more  than 
13  years  before  he  was  dispossessed. 

Mitter^  J, — We  are  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case,  affirming  the  judgment  of  the  first 
Court,  ought  to  be  reversed.  It  has  been 
laid  down  by  the  Privy  Council,  it  is  true, 
that  adverse  possession  for  more  than  12 
years,  not  only  bars  the  remedy,  but  creates 
a  title  in  favor  of  ihe  person  in  possession. 
Bat  before  the  plaintiff  can  succeed  in  this 
case,  it  is  necessary  for  him  to  prove  that 
such  possession  had  been  held  by  him  for  a 
period  of  more  than  \z  years  before  he  was 
dispossessed  by  the  defendant  under  an  order 
passed  by  the  Court  in  execution  of  decree. 
It  is  admitted  by  the  pleader  for  the  plaintiff 
that  there  is  no  evidence  given  by  his  client 
on  this  point,  and  in  the  absence  of  such  evi- 
dence,  it  is  impossible  to  make  out  on  what 
ground  the  plaintiff  can  mainia'm  this  suit 
after  his  right,  title,  and  interest  in  the  pro- 
perty have  been  already  sold  in  execution  of 
a  dec:ee  passed  against  him  by  a  Court  of 
competcrit  jurisdiction.  The  officer  who 
presided  in  the  execution-department  might 
have  committed  a  mistake  in  delivering  pos- 
session to  the  defendant  more  than  15  years 
after  his  purchase ;  but  no  irregularity  com- 
mitted   by   that    officer    would    entitle    the 


plaintiff  in  this  case  to  a  decree  in  his  favor. 
It  is  admitted  on  both  sides  that  the  parties 
who  were  in  actual  possession  of  the  pro- 
perty in  dispute  were  certain  farmers  who 
had  obtained  a  lease  from  the  plaintiff's  pre- 
decessor, sometime  previous  to  the  sale  in 
execution  of  the  decree.  But  there  is  no- 
thing  on  the  record  to  show  that  the  plaintiff, 
or  his  predecessor,  continued  to  receive  the 
rents  subsequent  to  the  date  of  that  sale. 
It  cannot  be  said  that  the  plaintiff  had  no 
opportunity  to  give  evidence  on  this  point. 
An  issue  was  distinctly  laid  down  by  the 
Court  of  first  instance,  and  it  was  the  fault 
of  the  plaintiff  if  he  did  not  avail  himself 
of  the  opportunity  thereby  given  to  him  to, 
prove  his  case. 

The  decisions  of  both  the  Lower  Courts 
therefore,  are  set  aside,  and  the  plaintiff's 
suit  dismissed  with  all  the  costs  of  this 
Court  and  of  the  Lower  Courts. 


The  21st  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

Sub-lessee— Limitation. 

Case  No.  1354  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  26th  April  iSjo^  reversing  a 
decision  of  the  Moonsiff  of  Pubna,  dated 
the  1 2th  August  i86g. 

Mohurum  Shaikh  (Defendant),  Appellant^ 

versus 

Nowkurree  Doss  Mohuldar  (Plaintiff), 
Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Taruck- 
nath  Palit  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 
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A  sub-lessee  without  title  cannot  plead  any  law  of 
limitation  acfainst  the  land-owner  either  himself  or 
through  his  lessor. 

Bay  ley  ^  J, — We  think  ihe  judgment  .of 
the  Lower  Appellate  Court  in  this  case  must  \ 
be  reversed. 

The  plaintiff's  case  was  that  he  received 
a  dur-jote  leise  from  one  Brojonath  Shah  a, 
the  zemindar,  and  held  possession  under 
the  same  until  ousted  by  the  defendant ; 
but  it  appears  that  Brojonath's  title,  though 
disputed,  has  not  beert  enquired  into  by 
the  Subordinate  Judge,  who  quite  wrongly 
holds  that  such  an  enquiry  is  immaterial. 
In  proof  of  the  plaintiff's  dur-jote  lease,  it 
is  true,  the  Subordinate  Judge  relies  upon 
the  evidence  of  two  witnesses  one  of  whom 
attests  the  document  ;  but  reading  the  whole 
judgment,  it  is  difficult  to  say  that  he  rests 
his  finding  on  that  alone.  On  the  contrary, 
there  seem  to  be  three  or  four  additional 
reasons,  the  sum  total  of  which  forms  the 
basis  of  his  judgment,  and  not  only  are  some 
of  these  reasons  weak  in  themselves,  but 
incorrect  in  law.  For  instance,  the  in- 
ference drawn  of  the  genuineness  of  the 
pottah  from  the  fact  of  its  being  attested 
by  one  witness  on  the  supposition  that,  had 
it  been  a  spurious  deed,  more  witnesses 
might  have  been  easily  called  to  attest  it,  is 
certainly  not  warranted  by  law  or  reason. 
It  might  as  well  be  argued  on  the  other  side 
from  this  circumstance  that  the  deed  is 
spurious,  and  that  the  object  of  having  one 
witness  to  it  instead  of  more  was  to  avoid 
muhiplying  the  chances  of  detection.  We 
think,  therefore,  that  the  arguments  of  the 
Lower  Appellate  Court  are  not  correct  in  law, 
and  that  both  the  lessor's  title  and  the  legal 
effect  of  the  evidence  in  support  of  the 
lessee's  pottah  must  be  fully  gone  into. 

It  is  pressed  by  the  special  respondent 
that  his  client  has,  under  the  finding  of  the 
Lower  Appellate  Court,  acquired  a  right  of  i 
occupancy;  but  Section  6,  Act  X.  of  1859,  I 
which,  by  the  bye,  is  not  mentioned  in  the  ' 
judgment,  does  not  refer  to  lands  like  those  j 
in  question  in  this  suit.  j 

On  the  general  point  of  limitation  raised  ' 
by  the  special  respondent,  we  have  to  observe  I 
that  a  sub-lessee  without  title  cannot  plead 
any  law  of  limitation  against  the  landowner 
either  himself  or  through  his  lessor.  In 
re-trying  the  case,  therefore,  the  Lower  Ap- 
pellate Court  should  also  consider  the  legal 
effect  of  the  kubooleut  of  the  special  ap- 
pellant. The  case  is  remanded  for  re-trial 
with  reference  to  the  foregoing  remarks. 


The  2ist  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Reservation  in  decree  —  Claimants  not  parties 
—Section  230— Civil  Procedure  Code— Onus 
probandi. 

Case  No.  'j']  of  1870. 

Regular  Appeal  from  a  decision  passed  bv 
ihe  Judge  of  Sarun,  dated  the  2jrd  Sep- 
tember i86g. 

Judoonath  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Kalee  Pershad  and  others  (PlainlifTs), 
Respondents, 

Baboo  Mohesh  Chunder  Chotvdhry  for 
Appellants. 

Baboos  Onookool  Chunder  Mooherjee  and 
Unnoda  Pershad  Banerjee  for  Respond- 
ents. 

A  and  his  brothers  brought  a  suit  against  their  father 
B  to  obtain  a  declaration  of  their  right  to  hold  their 
separate  shares  by  partition  of  certain  joint-fainily  pro- 
perty. Certain  third  parties  intervened,  alleging  them- 
selves  to  have  acquired  a  mortgage  over  some  of  the 
property  from  B,  and  praying  that  their  incumbrance 
might  be  recognized  and  maintained.  The  Court  de- 
clined to  go  into  the  question  of  th"s  mortgage,  and 
finally  decreed  a  certain  share  by  partition  with  a  de- 
claration that  the  plaintiff  should  get  possession  only  of 
the  property  held,  and  in  the  same  manner  as  held, 
by  the  father.  In  execution,  the  decre^^-holders  were 
put  in  possession  of  the  whole  of  their  share,  and  the 
intervenors  were  dispossessed.  The  latter  then  applied 
to  be  restored  to  possession  under  Section  230,  Civil 
Procedure  Code,  under  which  Section  the  Court  deter- 
mined the  case  in  favor  of  the  claimants  merely  on  the 
question  of  fact  as  to  the  mortgage. 

Held  that  the  Judge  ought  to  have  gone  fully  into 
the  question  of  title,  and  decided  all  questions  between 
the  parties. 

Held  that  the  reservation  made  in  the  decree  was  ir- 
regular, as  being  made  in  favor  of  parties  who  were 
neither  plaintiffs  nor  defendants,  and  that  the  daimanU 
were  not  entitled  to  take  any  benefit  from  it. 

Held,  also,  that  the  proper  construction  of  the  Full 
Bench  Rulings  in  XIII.  \V.  R.,  p.  .v'o,  is  that  the  plaintiff 
(or  claimant  under  Section  230)  would  be  at  liberty,  if 
that  would  suit  his  purpose,  to  prove  possession,  and 
thus  throw  it  on  the  opposite  party  to  prove  that  he  had 
a  belter  title  than  such  possession. 

Held,  further,  that  the  decree-holder,  on  such  a  ques- 
tion being  raised,  was  not  limited  by  the  terms  oj  his 
decree,  but  would  be  fully  competent  to  go  into  the 
whole  of  his  title,  and  would  be  bound  to  do  so. 

Jackson.  J  .—It  appears  to  me  that  in 
this  case  the  Zillah  Judge,  acting  upon  the 
view  which  he  took  of  the  rights  and  con- 
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duct  of  the  parties,  has  undoubtedly  re- 
stricted the  subject-maiter  which  it  was 
necessary  to  enquire  into,  and  that  conse- 
quently his  decision  is  at  variance  with  the 
law  contained  in  Sections  230  and  231  of 
the  Co'ie  of  Civil  Procedure,  the  purport 
of  which  Sections  has  been  laid  down  bv 
the  decision  of  the  Full  Bench  which  is  to 
be  found  in  13  Weekly  Reporter,  page 
80,  Full  Bench  Rulings. 

The  facts  are  simply  that  certain  persons, 
Rughoo  Nundun  Singh  and  others,  who  are 
the  sons  of  a  person  named  Baboo  Bhugwan 
Singh,  brought  a  suit  against  their  father 
to  obtain  a  declaration  of  their  right  to 
hold  their  separate  shares  by  partition  of 
certain  joint-family  property.  The  peti- 
tioners under  Section  230  in  this  case, 
whom  I  may  call  the  claimants,  intervened 
in  that  suit,  alleging  themselves  to  have  ac- 
quired a  mortgage  over  some  of  the  pro- 
perty to  which  the  suit  related  from  Baboo 
Bhugwan  Singh,  and  they  prayed  that  their 
incumbrance  might  be  recognized  and  main- 
tained. 

The  Court  declined  to  go  into  the  ques- 
tion of  this  mortgage,  confined  itself  to  the 
question  between  the  plaintiffs  anl  the 
father,  and  finally  gave  judgment  for  a  cer- 
tain share  by  partiiioti,  but  thought  proper 
to  accompany  that  decree  by  a  declaration 
that  the  plaintiff  should  get  possession  only 
of  the  properly  held,  and  in  the  g^ame  man- 
ner as  held  by  the  father.  This  declaration 
was  undoubtedly  intended  to-  protect  the 
Iniervenors,  now  claimants,  and  possibly 
other  persons  who  might  be  found  to  have 
valid  incumbrances  upon  this  properly. 

Whatever  the  intention  of  the  Court  in 
making  the  decree  may  have  been,  it  seems 
that  in  execution  the  plaintiffs  were  put 
into  actual  possession  of  the  whole  of  their 
share,  and  in  the  same  proceedings  these 
claimants  were  dispossessed  at  any  rate  to 
the  extent  of  the  son's  share  of  ihat  which 
they  held  under  that  mortgage.  Being  so 
di.s possessed,  they  came  into  Court  un.ler 
Section  230,  and  applied  to  be  restored  to 
possession  on  the  ground  that  they  held  the 
same  under  a  good  and  valid  mortgage  from 
Baboo  Bhugwan  Singh.  The  decree-holders, 
on  the  other  hand,  averred  that  Baboo 
Bhugwan  Singh  was  not  competent  to  make 
the  mortgage  on  which  they  relied,  and  that 
they  themselves  were  entitled  in  virtue  of 
their  right  and  under  the  decree  to  actual 
possession   of  their  shares;  and  thereupon 
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the  Court  below  refused  to  enter  into  the 
question  of  right  as  between  the  parties, 
and  determined  the  suit  under  Section  230 
merely  upon  .the  question  of  the  mortgage 
having  been  actually  executed  by  Baboo 
Bhugwan  Singh,  and  on  that  point  having 
found  in  favor  of  the  claimants  decided  the 
suit  in  their  favor. 

Now,  the  contention  of  the  decree-holders 
who  appeal  to  this  Court  is  that  the  Zillah 
Judge   ought   to   have   gone   fully  into  the 
question  of  title,  and  decided  all  questions 
between  the  parties.     It  appears  to  me  that 
he    should    have    done   so.    The    decision 
that     I    have    cited     lays    it     down     quite 
clearly.    The   words   of    the   Chief  Justice 
are :    "  It    appears   to    me   that,   looking  to 
**  that  language,"   that   is,   the  language  of 
Section   230,    "  the  title  may  be   gone   into 
"  id  an  application  under  that  Section.''    Fur- 
ther on,  the  Chief  Justice  observes :  "  Look- 
"  ing  then  at  these  words,  it  appears  to  me 
'*that    we  may  collect  that  it  was    the   in- 
"  tention  of  the  Legislature  in  a  case  of  this 
'*  kind  that,  if  the  Court  should  be  satisfied 
"  that  there  was  a  probable  ground  for  the 
"application,  the  title  should  be   tried   be- 
"  tween  the  parlies,  and  the  mode  of  pro- 
"  ceeding  provided  is  that  the  applicant  may 
'*  come   and  show   that   he   was   really  en- 
'*  titled  to  the  properly,  and  that  the  decree 
"  obtained  by  the  decree-holder  for  the  re- 
"  covery    of   it    was    obtained   against    the 
**  wrong  person,  and  was  not  binding  in  any 
"  way    upon    the    applicant."     The    judg- 
ment   concludes   in    these    words :     **  The 
**  first   question   is   whether    a   person   who 
"  has  been  dispossessed  of  land  or  fisheries 
"  in  execution  of  a  decree  against  a  third 
*'  person,  not  a  party  to  the  case,  is  bound 
**  10    prove    anything    more    than    he    was 
*'  really   and    bond  fide  in   possession,  and 
"  dispossessed  in   execution  of  the   decree. 
"Now,  it  does  not  follow  from  the  Court 
"  having  the  power  to  go  into  the  question 
"  of  title  that  the  appHcant  or  the  plaintiff 
"  in  such  a  case  is  bound    to  prove   more 
"  than  that  he  was  really  and  bond  fide  in 
**  possession.     If    he  proved    that  it   would 
"  be    evidence    of    title    upon    which    he 
"  might  rest  his   case,    and   if   he  did  not 
"  choose   to   go   into  evidence  of   his  title, 
"  we  cannot  say  that  he  was  bound  to  do 


"  it." 


I  think  there  has  been  some  misapprehen- 
sion as  to  the  meaning  of  these  words  of  the 
Chief  Justice,  and  it  has  been  supposed 
that  the  plaintiff  or  claimant  would  be  at 
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liberty   to  prove    merely  his  bond- fide  pos- 
session,  and   thereupon    would   be   entitled 
to  succeed,   but  that  was  not  the  meaning 
of   the    learned   Chief   Justice.     He   mere- 
ly meant  that  the  plaintiff  would  be  at  liber- 
ty, if  that  would  suit  his  purpose,  to  prove 
possession,  and  thus  throw  it  upon  the  oppo- 
site party  to  prove  that  he  had  a  belter  title 
than  the  possession  so  proved.      The  Chief 
Justice    proceeds :     "  Nor,    with   regard   to 
**  the  first  branch  of    the  second   question, 
"  whether    the   decree-holder   can    put    the 
"  plaintiff  to  proof  of  his  title,  although  we 
**  say  that  the  decree-holder  can  do  so,  he 
"  cannot   insist   upon   direct   proof   of  title, 
**  and  the  plaintiff  may,  if  he  thinks  fit,  rely 
**  upon  his  possession  ;  but  as  to  the'  latter 
"  branch    of     that    question,     whether    the 
"  decree-holder  can  go  into  evidence  of  title 
"  in  himself,  we  must  say  that  he  can.     If 
**  he  has  a  good  title,  he  is  at  liberty  to  give 
"evidence  of  that   title,  and   to   prove   that 
"  he  is  really  the  person  to  whom  the  pro- 
"  perty  belongs,  and  that  it  should  not  be 
"  taken    in  execution   of    the   decree.*'     So 
that  the  decree-holder  was  at  liberty  to  go 
into   his   own   title,   and   show  that  he  was 
entitled  to  the  property,  notwithstanding  that 
possession  might  or  might  not  be  bond  fide 
with  the  plaintiff. 

Then  it  has  been  supposed  that  the  title 
of  the  decree-holder  is  limited  by  the  terms 
of  his  decree.  It  seems  to  me  that  that  is 
not  so.  It  seems  to  me  that  the  decree- 
holder,  on  the  question  being  raised  under 
this  Section,  would  be  fully  competent  to  go 
into  the  whole  of  his  title,  and  is  bound  to 
do  so,  because  any  future  suit  between  the 
same  parties  claiming  under  them  in  respect 
of  the  same  cause  of  action  is  taken  away 
by  the  Section. 

I  have  referred  in  this  case  to  the  judg- 
ment of  the  learned  Chief  Justice,  rather 
than  to  the  terms  of  my  own  judgment,  in 
that  case  for  obvious  reasons.  But  there  is 
much  more  to  be  said  in  support  of  the 
view  which  I  have  taken.  Why  should  the 
decree-holders  in  this  case  be  remitted  to  a 
fresh  suit  to  establish  their  rights.''  It  is 
said  that,  by  doing  so,  they  would  be  placed 
in  the  condition  of  plaintiffs,  instead  of  oc- 
cupying the  position  of  defendants,  which 
they  do  in  the  present  proceedings,  and 
that  they  would  have  to  prove  their  case. 
The  answer  to  that  appears  to  be  very  sim- 
ple. If  they  brought  a  fresh  suit  to  re- 
cover this  property,  they  would  have  to  start 
their  cs^se  in  the  same  manner  as  in  the 


present  proceedings,  namely,  by  showing  that 
they  were  the  sons  of  Bhugwan  Singh  and 
members  of  a  joint  Hindoo  family  under  the 
Mitakshara,  having  vested  interests  in  the 
properly  at  the  time  the  incumbrance  was 
created,  and  thereupon  the  onus  would  be 
thrown  upon  the  mortgagees  to  establish  the 
validity  of  their  mortgage.  It  may  be  that 
they  would  be  able  to  show  that  either  the 
decree- holders  had  assented  to  the  mortgage, 
or  that  the  mortgage  was  created  for  iheir 
benefit  or  the  benefit  of  the  family,  but  that 
they  would  have  to  do  whether  the  decree- 
holders  brought  a  suit,  or  whether  the  ques- 
tion was  decided  in  the  present  proceed- 
ings. 

It  has  been  said  that  the  decree  in  ex- 
ecution of  which  the  claimants  were  dis- 
possessed did  not  provide  for  the  decree- 
holders  being  put  into  actual  possession.  It 
seems  to  me  that  the  reservation  which  1 
have  referred  to  in  that  decree  was  irregular 
and  unnecessary.  It  was  unnecessary,  be- 
cause the  decree,  being  one  between  Bhugwan 
and  his  sons,  manifestly  could  not  affect 
third  parties.  It  was  irregular,  because  it 
purported  to  be  a  reservation  in  favor  of 
parties  who  were  not  cither  plaintiffs  or  de- 
fendants, and  whose  rights  had  not  been  en- 
quired into.  But  whether  regular  or  other- 
wise, it  was  a  declaration  made  in  a  suit  to 
which  these  claimants  were  not  partieS;  and 
as  such  it  seems  to  me  they  were  not  enti- 
tled to  take  any  benefit  from  it. 

In  any  view  of  the  case,  it  seems  to  me 
that  the  claimants  here  are  between  the 
horns  of  a  dilemma.  Either  they  were  dis- 
possessed in  execution  of  decree,  or  they 
were  not.  If  they  were  not,  but  were  dis- 
possessed without  color  of  right,  the  present 
is  not  the  suit  to  which  they  should  have 
resorted,  but  to  a  possessory  suit.  If  they 
were  dispossessed  in  execution  of  a  decree, 
then  they  have  themselves  brought  the  case 
within  the  provisions  of  Sections  230  and 
231;  and  according  to  the  ruling  of  the 
Full  Bench  referred  to  above,  the  enquiry 
contemplated  by  those  Sections,  namely,  the 
enquiry  into  the  whole  question  of  right 
between  the  parties,  must  be  made. 

I  think,  therefore,  that  the  Judge  ought 
to  have  gone  into  the  question  of  title.  His 
judgment,  therefore,  must  be  set  aside,  and 
the  proceedings  must  go  back  to  him  for  that 
purpose. 

Glover,  J, — I  concur. 
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The  2ind  November  1870.  j 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Appeal— Privy  Council— Security— Regulation 

XVI.  of  1797. 

Case  No.  334  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  isth 
June  i8yo, 

Ameeroonissa  Khatoon  (Judgment- debtor), 

Appellant, 

versus 

A.  D.  Dunne  (Decree-holder),  Respondent, 

Baboo  Nullit  Chunder  Sein  for  Appellant. 

Baboo  Hern  (thunder  Banerjee  for 
Respondent. 

When  an  appeal  is  preferred  to  Her  Majesty  in  Council 
from  a  decree  of  the  High  Court,  the  security  to  be 
taken  from  the  decree-hi)lder  must  be  regulated  by 
Section  4,  Regulation  XVI.  of  1797;  the  practice  being 
to  circu'ate  for  an  amount  sufficient  to  meet  the  mesne- 
profits  which  are  to  go  to  his  hands  from  the  date  of  his 
obtaining  possession  to  the  probable  date  of  the  eventual 
execution  of  the  decree  of  the  Privy  Council— which 
period  is  generally  taken  io  be  3  years. 

Bayley,  J, — We  see  no  reason  to  inter- 
fere with  the  order  of  the  Lower  Court  in 
this  case. 

The  property  in  suit  before  the  Privy 
Council  is  a  4-annas  share  of  a  certain  zemin- 
daree  purchased  by  Mr.  Dunne  for  a  lal'h  of 
rupees.  Mr.  Dunne  obiained  a  decree  for 
this  properly.  The  opposite  party  has  pre- 
ferred an  appeal  to  Her  Majesty  in  Council. 
The  question  is  whether  the  security  accept- 
ed is  sufficient  or  not. 

Now,  the  only  law  relating  to  security  for 
Privy  Council  Appeals  is  Section  4,  Regula- 
tion XVI.  of  1797.  The  substance  of  that 
enactment  is  that  there  should  be  sufficient 
security,  sufficient  to  meet  the  eventual  judg- 
ment of  Her  Majesty  in  Council.  The 
w::rds  are-:  "  In  case  of  appeal  to  His 
"  Majesty  in  Council,  the  Court  of  Sudder 
"  Dewanny  Adawlut  may  either  order  the 
**  judgment  passed  by  them  to  be  carried 
"  into  execution,  taking  sufficient  security 
•*  from  the  party  in  whose  favor  the  same 
"  may  be  passed  for  the  due  performance 


"  of  such  order  or  decree  as  His  Majesty, 
*'  his  heirs  or  successors,  shall  think  fit  to 
"make   on   the   appeal,  or  to  suspend  the 
"execution,   &c.,   &c."      In   this   case,  Mr. 
Dunne  and  others  are  decree-holders,  and 
it  must  be  presumed  that  the  decree  passed 
is   right.      The   ordinary   practice   in   such 
matters,  as  we  find  on  consulting  some  of 
our  colleagues— Mr.  Justice   Milter,   whose 
experience   both  as  a  vakeel  and  a  Judge 
IS  worthy  of  great  respect,  and  Mr.  Justice 
L.  S.  Jackson,  who  has  long  been  in  charge 
of  the  Loazima  Department— is  that  calcula- 
tion is  made  for  an  amount  sufficient  to  meet 
the   mesne-profiis  which  are   to  go   to  the 
Hands  of  the  decree-holder  from  the   dale 
of  his  obtaining  possession  to  the  probable 
date  of  the  eventual  execution  of  the  decree 
of  the  Privy  Council.     That  period  is  gene- 
rally taken  to  be  three  years.     In  this  case, 
however,  the  security  accepted  by  the  Judge 
IS  at  four  years'  estimate.     It  is  contended 
that  the   amount   ought   to  have   been  the 
total   value   of    the   property,    but  this,    as 
shown   above,   is    opposed   to  the   practice 
prevalent  in  this  Court. 

It  is  urged  that  we  should  look  to  Sec- 
tion 36,  Act  XX IH.  of  1861,  but  it  has  been 
laid  down  by  the  Privy  Council  that,  in 
matters  of  Privy  Council  Appeals,  the  ques- 
tion of  security  must  be  governed  by  the  law 
regulating  such  appeals— Regulation  XVI.  of 
1 797.  Of  course,  the  analogy  may  be  quoted, 
but  that  analogy  cannot  hold  so  long  as  it  is 
opposed  to  the  special  law  of  I797  and  the 
practice  of  our  Courts  under  it. 

The  principle,  therefore,  of  taking  four 
years'  mesne-profits,  as  has  been  done  in  this 
case,  appears  to  us  not  erroneous  in  law. 

It  is  then  urged  that  Rupees  20,000  is  noi 
the  value  of  the  dur-putnee  of  which  the 
reserved  rent  is  only  Rupees  1,300,  but  the 
real  value  of  the  dur-putnee  is  what  it 
would  sell  for  at  the  market,  and  evidence 
of  thai  is  the  basis  on  which  any  conclusion 
as  to  market-value  should  be  arrived  at. 
The  evidence  on  the  record  of  the  market- 
value  of  the  property  in  question  is  that  it 
is  about  20,000  rupees.  It  was  quite  open 
to  the  appellant  to  bring  evidence  to  rebut 
this ;  but  as  he  has  failed  to  do  so,  it  hardly 
lies 'in  him,  now  that  the  Judge  has  on  the 
evidence  come  to  a  finding  against  him,  to 
ask  us  to  interfere  with  that  finding  at  this 
last  stage. 


We  reject  this  appeal  with  costs. 
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The  23rd  November  1870. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Execution— Heirs  of  judgement-debtor — Section 
203,  Act  VIII.,  1859. 

Cases  Nos.  23b  and  239  of  1870. 

Miscellaneous  Appeals  from  an  order 
passed  by  the  judge  0/  Beerbhooniy  dated 
the  ist  April  iSjOy  reversing  an  order 
of  the  Sudder  Moons  iff  of  that  District, 
dated  the  jist  July  i86g. 

Indro  Narain  Misser  (Decree-holder), 

Appellant^ 

versus 

Kristo  Chunder  Mahto  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Kalee  Mohun  Da^s  for  Appellant. 

Baboos  K is  hen  Succa  Mookerjee  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

When  a  decree-holder  wishes  to  execute  his  decree 
against  the  heirs  of  his  judg^ment-debtor  to  the  extent  I 
of  property  inherited  from  the  debtor,  and  not  duly 
applied  by  the  heirs,  he  must,  before  he  can  put 
Section  203,  Act  VIII.  of  1859, '"  force,  satisfy  the  Court  j 
that  no  such  property  of  the  deceased  can  be  found  as 
he  can  sell  in  execution. 

Jackson,  J. — In  the  year  1856,  the 
Maharajah  of  Burdwan  obtained  a  decree 
against  one  Sadhoo  Churn  Panday  for  a 
certain  sum  of  money.  In  the  year  1867, 
this  decree  was  transferred  to  one  Indro 
Narain,  the  present  decree-holder,  and  he 
has  now  instituted  this  proceeding  to  obtain 
a  sum  of  Rupees  1,231  which  is  in  deposit 
in  the  Judge's  Court  as  belonging  to  one 
Prosunno  Moyce,  the  daughter-in-law  of 
the  said  Sadhoo  Churn  Panday.  Prosunno 
Moyee  is  also  now  dead,  and  the  execution- 
proceedings  are  being  contested  by  hor  heirs, 
who  are  also  the  heirs  of  Sadhoo  Churn 
Panday. 


The  contest  before  the  Lower  Court  spe- 
cially referred  to  this  sum  of  Rupees  1,231. 
The  heirs  alleged  that,  as  this  w^as  not  money 
which  had  come  down  from  Sadhoo  Churn 
Panday,  the  decree-holder  could  not  attach 
it,  and  the  Court  was  satisfied  on  this  point 
that  it  was  not  money  with  which  Sadhoo 
Churn  had  any  connection,  and  that  it  was 
the    special   property   of    Prosunno    Moyce. 
The  Judge,  on  appeal,  has  distinctly  found 
these   facts,  and  there  is  no  further  contest 
about  them.     But  it  was  urged  before    the 
Judge  that,  as  Prosunno  Moyee  had  inherit- 
ed from  Sadhoo  Churn  Panday  six  raouxahs 
of  Lot  Kellah,  and  had  received  certain  pro- 
fits from  those  mouzahs,  whether  this  sum 
of  Rupees  1,231  was  actually  inherited  from 
Sadhoo  Churn  Panday  or  not  was  immaterial, 
and  the  decree-holder  was  entitled  to  attach 
and   obtain   that   sum   in   execution   of   his 
decree  against  Sadhoo  Churn  Panday.     The 
Judge  has   rejected  this   line   of  argument. 
He  has   not  rejected  it  exactly  on  grounds 
on    which   perhaps   it  ought   to   have   been 
rejected,  but   we   think,  on  the  whole,  that 
it  has  been  properly  rejected.      It  is  on  this 
point  that  the  special  appeal  has  been  most 
strongly  urged  before  us,  and  it  is,  in  fact, 
an   attempt   of   the   decree-h oilier  to    bring 
the   case  under  Section    203,  Act   VllL  of 
1859.     The  decree-holder  wishes  to  execute 
his    decree    against    the    heirs    of    Sadhoo 
Churn  Panday  to  the  extent  of  the  propcity 
inherited    from    him    not    duly    applied    by 
ihem.     Before,    however,    he    can    put    this 
special  Section  in  force,  he  must  satisfy  the 
Court    that    no    property    of    the    deceased 
person  can   siill  be  found.     It  is  very  clear 
that  vhe  Judge  was  not  satisfied  on  this  point, 
and  there  seems  to  be  no  attempt  made  to  ad- 
duce proper  evidence  to  prove  this  fact.     It 
is  admitted  that  these  six  mouzahs  Keliah 
were  inherited  from  Sadhoo  Churn  Pandav 
by  Prosunno  Moyee,  against  whom  ihc  pro- 
ceedings had  commenced,  but  it  is  argued 
that,  as  the  decree-holder  has  attempted  to 
take  out  execution   against   these   mouzahs, 
and  has  failed  in  bringing  them  to  sale,   he 
may   now  seek  to  attach  other  property    in 
lieu   of   those    inherited    mouzahs.-    We   are 
told  that  these  properties  are  not  still  av.iil- 
able  for  the  decree,  but  we  cannot  act  upon 
this  mere  statement.     It  was  for  the  decree- 
holder  to  satisfv    the  Lower  Court   that    no 
such  property  of  the  deceased,  in  the  words 
of  the  law,  could  be  found  as  he  could  sell  ia 
execution  of  his  decree.     When  this  is  done. 
Section  203   can  be  properly  put  in  force ; 
but  as  the  case  stands  at  present,  we  are  of 


1 870.] 


Civil 


\ 


THl   WtBKLT    ftEPORTm. 


Rulings. 


3«3 


opinion  tliat  Prosunno  Moyee's  separate  pro- 
perty cannot  be  sold  in  execution  of  decree 
against  Sadhoo  Churn  Panday's  heirs,  and 
that  this  Rupees  1,231  accordingly,  A^hich  is 
in  deposit,  cannot  be  made  over  to  the  de- 
cree-holder. 

We  dismiss  the  appeals  with  costs. 

Bay  ley,  J, — I  concur  in  the  judgment  de- 
livered. 1  would  only  add  that,  in  regard 
to  the  so-called  admission  by  the  opposite 
party,  that  property  worth  Rupees  3,000 
had  descended  to  Prosunno  Moyee,  and  the 
contention  based  upon  it,  that  the  Judge  has 
erred  in  law  in  holding  as  a  fact  that  no 
such  properly  came  to  her.  It  appears  that 
the  parties  were  reversioners  to  the  properly 
of  Prosunno  Moyee,  and  not  connected  with 
the  properly  of  Sadhoo  Churn.  The  admis- 
sion, therefore,  would  in  no  way  affect  the 
finding  of  the  Judge  in  relation  to  Pro«unno 
Moyee's  inheritance  from  Sadhoo  Churn. 


The  23rd  November  1870 

Present: 

The  Hon'bfe  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Section  272,  Act  VIII.  of  1859— Jurisdiction. 

In  the  Matter  of 

Brojonath  Shaha,  Petitioner, 

versus 

Kanhya  Lall  Sein,  Opposite  Party, 

Bahoo  Boykunt  Nath  Paul  for  Petitioner. 

Mr,  R,  E,  'Iwidale  for  Opposite  Party. 

B,  who  had  obtained  a  decree  under  Section  23,  Act 
XX.  of  i»66,  having  attached  in  execution  the  property 
ol  his  iud;(ment-debtor,  objection  was  made  by  another 
party  (IC)  who  held  a  decree  of  subsequent  date  ajfainst 
the  same  judgment-debtor.  Upon  this  the  Moonsiff 
(being  the  same  officer  who  had  given  B  the  d'-cret) 
proceeded  to  inquire  under  Section  272,  Act  VHI.  of 
xSy^  and  although  finding  that  there  had  been  no  fraud, 
held  that,  inasmuch  as  Bhad  sued  the  representatives 
of  one  of  the  original  obligors,  who  was  dead  at  the 
time,  on  a  Mamp  of  one-fourth  of  the  value  prescribed, 
hts  decree  should  not  be  satisfied  before  K's  decree. 

Held  that  a  mere  error  of  the  description  alluded  to 
did  not  come  within  the  meaning  of  the  words  "  im- 
proper means''  in  Section  272,  Civil  Procedure  Code, 
which  contemplate  some  misconduct  on  the  part  of  the 
decrec-ht»lder,  and  that  the  Moonsiff 's  proceeding*?  were 
without  juri:>diction. 

Kemp,   J, — On    the   22nd   of  July  last, 
the  petitioner  Brojonath  Shaha  obtained  a 


rule  in  this  Court  for  the  opposite  party 
Kanhya  Lall  Sein  to  show  cause  why  the 
order  of  the  Sudder  Moonsiff  of  Hooghly, 
dated  the  4th  of  July  last,  should  not  be  set 
aside.  There  was  a  further  order  that  the 
hearing  of  the  rule  should  stand  over,  the 
parties  consenting  to  its  being  heard  after- 
wards before  Mr.  Justice  Kemp  and  some 
other  Judge.  1  may  mention  that  the  rea- 
son for  this  order  was  that  the  learned  Chief 
Justice,  Sir  Richard  Couch,  considered  it 
probable  at  the  time  that  he  would  not  be 
present  in  Court  when  it  would  again  come 
en  for  hearing.  The  case  has,  therefore, 
been  h.ard  by  this  Bench. 

The  petitioner  states  that  he  obtained  a 
decree  in  the  Sudder  Moonsiff's  Court  of 
Hooghly,  apparently,  although  he  does  not  so 
state  in  his  petition  under  Section  23,  Act 
XX.  of  1866,  the  new  Registration  Law, 
against  Mohendro  Nath,  one  of  the  original 
obligors,  and  against  the  representatives  of 
Pitambur,  another  of  the  original  obligors, 
who  died  previous  to  the  suit  being  brought. 
The  petitioner  took  out  attachment  in  ex- 
ecution of  that  decree.  The  opposite  party 
appears  to  have  obtained  a  decree  against 
Mohendro  Nath  Shaha,  one  of  the  judg- 
ment-debtors of  the  petitioner,  in  the  Small 
Cause  Court  of  Hooghly.  This  decree  was 
subsequent  to  the  decree  of  the  petitioner. 
Kanhya  Lall  Sein  also  took  out  execution, 
and  obtained  an  order  from  the  Small  Cause 
Court  of  Hooghly  for  execution  of  his  de- 
cree by  the  Moonsiff  of  the  said  zillah. 

The  Moonsiff  subsequently,  under  Section 
272  of  Act  VIII.  of  1859,  proceeded  on  the 
objection  of 'Kanhya  Lall  Sein  to  enquire 
whether  the  decree  obtained  by  the  petition- 
er under  which  the  property  liad  been  at- 
tached by  him  was  obtained  by  fraud  or  other 
improper  means.  From  the  decision  in  the 
vernacular  filed  by  the  petitioner,  dated  4th 
July  1870,  it  is  clear  that  the  Moonsiff,  who 
was  the  same  Moonsiff  who  had  passed  the 
decree  in  the  original  case,  found  distinctly 
that  there  was  no  fraud,  but  he  held  that,  in- 
asmuch as  the  petitioner  had  sued  the  repre- 
sentatives of  one  of  the  original  obligors, 
who  -was  dead  at  the  time  he  brought  the 
suit,  on  a  stamp  of  one-fourth  of  the  value 
prescribed  for  a  plaint  in  such  suits,  the 
decree  had  been  obtained  by  improper  means. 
He,  therefore,  passed  an  order  on  the  objec- 
tion of  Kanhva  Lall  Sein  to  the  effect 
that  Kanhya  Lall's  decree  was  to  be  satis- 
fied first. 
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This  Court  has  been  moved  to  set  aside  ! 
this   order   as   passed    without   jurisdiction.  | 
We   have,   therefore,   to    consider    whether 
the   order    of   the    Moonsiff   under   Section 
272  was  passed  without  jurisdiction.     Now, 
there     can    be     no    doubt     that    fraud    is 
not  Jin  element  in  the  case  at  all,  for  the 
Moonsiff  finds  distinctly  that  no  fraud  was 
committed.     We  have  then  to  see  whether 
any  improper  means  were  taken  by  the  peti- 
tioner to  obtain  this  decree,  and  we  are  of 
opinion  that  a  mere  error  of  the  description 
alluded  to  in  the  decision  of  the  Moonsiff, 
namely,  an  error  in  suing  the  representatives 
or  heirs  of  the  deceased  obligor,  is  not  ob- 
taining a  decree  by  improper  means.     We, 
therefore,  think  that   the    Moonsiff  had   no 
jurisdiction  under  Section  272,  and  that  his 
proceedings  under  that  Section,  being  with- 
out jurisdiction,  must  be  set  aside. 


The  23rd  November  1870. 


Present : 


The  order  of  the  Court,  therefore,  is  that 
the  order  of  the  Moonsiff  passed  under 
Section  272  on  the  4th  of  July  1870  be  set 
aside,  and  that  the  petitioner  be  declared 
entitled  under  his  decree  and  prior  attach- 
ment to  satisfy  his  decree  in  the  first  in- 
stance. The  costs  of  this  application  will 
be  paid  by  the  opposite  party. 

Ainslie,  J, — 1  think  the  only  question 
that  we  have  before  us  for  consideration  in 
this  case  is  the  meaning  of  the  word  *•  im- 
proper" in  Section  272  of  Act  VIII.  of  1859, 
and  reading  in  that  Section  the  words  '*  fraud 
or  other  improper  means'  together,  I  think- 
that  it  implies  that  there  must  be  some  mis- 
conduct on  the  part  of  the  decree-holder  in 
order  to  invalidate  his  decree  under  that 
Section,  and  not  a  mere  error  in  procedure 
on  his  part  or  on  the  part  of  any  pleader 
employed  by  him. 

I  concur  in  the  judgment  which  has  been 
delivered  by  Mr.  Justice  Kemp. 


The  Hon'ble  H.  V.  Bayley  and  K.  Jackson, 

Judges. 

Limitation— Section  246,  Act  VIII.»  1859— Caste 

— Jurisdictioo. 

Case  No.  954  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cuttacliy  dated  the  2jfth  February 
iSyOy  reversing  a  decision  0/  the  Subordi^ 
note  Judge  of  that  District,  dated  the  2^h 
September  iS6g. 

Roghoonath  Doss  Mohapattur  (one  of  the 
Defendants),  Appellant^ 

versus 

Bydonath  Doss  Maharatha  (Plaintiff), 
Respondent. 

Baboo  A  shoo  tosh  Dhur  for  Appellant. 

Baboos  Obhoy  Churn  Bose  and  Mohendro 
Lall  Mitter  for  Respondent. 

The  law  of  limitation  under  Section  246,  Act  VI 11.  of 
1S59,  cannot  apply  to  a  person  who  comes  in  too  late 
to  be  made  a  party  to  the  proceedings  under  that  Sec- 
tion. 

On  questions  of  caste  a  Lower  .Appellate  Court  has  a 
right  to  come  to  a  finding  based  on  history  or  the  cus- 
tom of  the  country. 

BayleVy  J . — We  are  of  opinion  that  this 
special  appeal  must  be  dismissed  with 
costs. 

The  first  ground  urged  is  that  limitation 
bars  the  suit,  as  it  was  not  brought  within 
one   year   of   the   date   of   the  order  under 
Section    246.      Now,    there    was    no   order 
under  Section  246  passed  against  the  plaint- 
iff in  his  character  of  being  a  party  to  the 
proceedings  under  that  Section,  because,  as  a 
matter  of  fact,  the  gi^t  of  the  order  was   thai 
the  plaintiff  could   not  be  made  a  parly  to 
the    proceedings  under  that  Section,  as   he 
came  in  too  late.     Therefore,  in  fact,  there 
was  no   order   as   regards    him    as    a  party 
under   Section    246    to    whom    the    law    of 
limitation  under  that  Section  woald  apply. 
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A  case  has  been  cited  from  Wy man's 
Reports,  Volume  I.,  page  240  ♦  which,  so  far 
from  being  in  the  appellant's  favor,  is,  we 
think,  against  his  case.  In  that  case,  the 
claimant  had  been  actually  made  a  party. 
Issues  were  drawn,  and  he  had  only  to 
adduce  evidence  thereon  ;  but  for  six  months 
he  did  nothing  of  the  kind.  According  to 
the  ordinary  rules  and  practice  of  the  Court, 
therefore,  as  where  a  party  is  called  upon 
to  give  evidence  and  fails  to  do  so,  his  case 
was  dismissed  ;  but  in  the  present  case,  there 
was  no  party,  there  was  no  issue,  there 
was  no  evidence  called  for,  and  no  trial. 

The  next  ground  is  that,  if  there  was  no 
order  under  Section  246,  there  is  no  cause 
of  action  to  the  plaintiff  to  set  aside  that 
order.  This  objection  is  partly  answered 
by  the  preceding  remarks ;  but  we  have 
further  to  observe  that  this  objection  is  not 
taken  in  the  petition  of  appeal,  nor  was  it 
taken  in  either  of  the  Courts  below.  The 
special  appellant,  therefore,  cannot  urge  it 
without  our  permission,  which,  however, 
under  the  circumstances,  we  decline  to  give 
at  this  last  stage  ;  for  if  this  plea  had  been 
a  valid  plea,  it  obviously  is  one  which  ought 
to  have  been  taken  in  the  Courts  below. 

# 

It  is  next  said  that  there  was  a  prayer  in 
the  plaint  that  ihe  proceedings  in  execution 
might  be  set  aside.  Even  if  it  were  so, 
which  we  understand  from  the  special  re- 
spondent's pleader  was  not  the  case,  it  must 
be  construed  as  to  the  effect  that,  as  the 
other  party  had  got  a  verdict  under  Section 
^46,  that  adjudication  might  be  no  detri- 
ment to  the  tide  of  the  plaintifF. 

To  proceed  to  the  case  :  The  Lower  Ap- 
pellate Court  has,  in  an  elaborate  judgment, 
after  considering  all  the  facts  of  the  case, 
come  to  a  finding  of  fact  that  the  title  and 
possession  of  the  lands  were  with  the  plaint- 
iff. 

It  is  urged  that  there  is  no  evidence  to 
show  any  distinction  between  Pandays  and 
I>osses  in  caste.  On  such  questions  of  caste, 
however,  the  Judge  has  a  right  to  come  to 
a  finding  based  on  history  or  the  custom  of 
the  country ;  and  there  is  nothing  shown  to 
OS  as  wrong  on  this  point  in  the  judgment 
of  the  Lower  Appellate  Court.  We,  there- 
fore, cannot  interfere  in  special  appeal. 

On    ali    these    grounds   we   dismiss   this 
;ial  appeal  with  costs. 


5  W.  R.,  Civ.  Rul.,  p.  175. 


The  23rd  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  andW.  Ainslie, 

Judges, 

Pre-emption — Right  of  sharer. 

Case  No.  2843  of  1869. 

Special  Appeal  /ro?n  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  8th  September  i86g,  affirming  a 
decision  of  the  Moonsiff  of  I\ubeegunge, 
dated  the  21st  June  i86g. 

Gobind  Chunder  Goopto  (Plaintiff), 

Appellant^ 

versus 

Raj  Kishore  Sein  (Defendant),  Respondent. 

Baboo  Debendro  Narain  Banerjee  for 

Appellant. 

Baboo  Ba?na  Churn  Bose  for  Respondent. 

In  order  to  establish  a  rii^ht  of  pre-emption  on  the 
part  of  a  sharer,  it  is  not  necessary  that  the  property 
sold  should  be  actually  separated  or  defined. 

Ainslie,  J.—Thk  plaintiff,  special  appel- 
lant in  this  suit,  is  the  owner  of  a  2-annas 
share  in  three  talooks  comprising  a  large 
number  of  villages,  said  to  be  nearly  a 
hundred.  Out  of  these  villages  he  has  sold 
his  rights  and  interests  in  eight  or  ten  to 
other  parties.  The  special  respondent  has 
purchased  the  half  of  a  2-annas  share  which 
has  descended  by  inheritance  to  the  vendor, 
defendant.  The  special  appellant  now  claims 
by  right  of  pre-emption  to  take  that  half 
share.  His  claim  has  been  rejected  by  the 
Lower  Court  on  points  of  law;  firstly, 
that,  as  the  property  sold  is  not  separate 
and  defined,  there  can  be  no  claim  of  pre- 
emption ;  secondly,  that  with  reference  to 
the  extent  of  the  estate,  a  claim  of  pre- 
emption will  not  lie ;  and,  thirdly,  that  the 
sale  being  a  conditional  one,  the  plaintiflf's 
title  falls  to  the  ground. 

Objection  is  taken  to  the  decision  of  the 
Lower  Court  on  all  these  points. 

We  are  of  opinion  that  actual  separation 
or  definition  of  the  property  sold  is  not 
necessary,  and  with  reference  to  the  second 
point  we  find  that  the  question  has  already 
been  settled  in  a  Full  Bench  decision  of  the 
8th  July  1870  in  the  case  of  Shah  Mahomed 
Hossein  versus  Shah  Mohsun  Ali,*  where  it 
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is  ruled  that  a  partner  in  a  considerable 
estate  has  a  right,  according  to  Mabomedan 
Law,  to  pre-emption  when  one  of  his  co-sharers 
in  such  estate  sells  his  share  to  a  straqger. 

On  the  3rd  point,  we  hold  that  the  sale  is 
not  one  to  which  an  option  of  cancelment  is 
annexed,  and  that  the  provision  that  was 
made  was  simply  that,  on  failure  of  the  pur- 
chaser to  obtain  possession  by  a  suit  in  Court, 
he  was  to  be  at  liberty  to  resort  to  bis 
vendor  for  a  refund  of  the  purchase-money  ; 
but  this  gives  him  no  option  of  throwing  up 
the  bargain  without  attempting  to  enforce 
his  right  by  applying  to  the  Courts. 

It  has  been  contended,  with  reference  to 
the  8  or  10  villages  that  have  been  sold  by 
the  plaintiff  to  other  parties,  that  no  right  of 
pre-emption  will  lie,  but  it  is  admitted  that 
each  of  the  talooks  is  in  itself  held  joiniiy, 
and  that  there  is  no  separate  assessment  of 
the  villages,  so  that,  in  the  event  of  any 
arrears  of  revenue  accruing  in  respect  of 
these  villages  which  have  been  sold  by  the 
plaintiff,  the  entire  talook  would  be  liable  to 
sale  ;  and  we,  therefore,  hold  that  the  plaintiff 
has  still  remaining  an  interest  throughout 
the  entire  talooks  without  reference  to  the 
sale  of  these  villages. 

As  there  has  been  no  trial  upon  the  merits, 
the  case  must  go  back  to  the  Lower  Court  to 
be  tried  upon  the  facts.  Costs  to  follow 
the  result. 


The  24th  November  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover.  Judges. 

Mahomedan  women — Benamee  purchase— 

Presumption. 

Case  No.  1105  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Gya^  dated 
the  loth  March  18'/ o,  modifying  a  deci- 
sion of  the  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  21st  June  i86g, 

Mussamut  KuJeerun  (one  of  the  Defendants), 

Appellanty 

versus 
Mussamut  Lallun  (Plaintiff  j,  Respondent, 


Baboo  Homesh  Chunder  Mitter  for 
Appellant. 

Baboos    Unnoda      Pershad    Banerju     and 
Chunder  Madhub  Ghose  for  Respondent* 

Where  property  is  acquired  by  a  Mahomedan  lady 
living  in  a  state  of  wedlock,  and  also  by  the  da.u?hter 
of  such  parents,  a  very  small  amount  of  evidence 
would  suffice  to  dispose  of  the  presumption  arising'  from 
the  fact  of  the  title-deeds  being  with  the  lady,  agaiost 
the  supposition  of  a  benamee  purchase. 

Jackson  J  J, — It  appears  to  me  that  the 
special  appellant  in  this  case  has  no  griev- 
ance. 

The  plaintiff  claimed  as  the  heir  cf  her 
father  to  recover  possession  of  property 
which  came  under  different  denominations, 
and  which  the  defendant  claimed  to  hold 
under  different  titles.  One  of  the  titles  set 
up  by  the  defendant  was,  as  to  part  of  the 
property,  that  she  held  it  in  saiisfaciion  of 
her  mother's  claim  for  dower.  1  think  the 
Subordinate  Judge  has  fully  disposed  of 
that  question,  and  he  has  done  so  in  con- 
currence with  the  Court  of  first  instance. 
He  has  held  that  there  was  no  such  claim 
of  dower,  and  that  it  was  imaginary  and 
untrue. 

Then  as  to  the  property  which  came  from 
the  mother,  I  think  there  is  a  sufficient  answer 
to  that,  namely,  that  the  father  of  this 
plaintiff  was  one  of  the  heirs  of  the  mother. 
and  he  was  found  to  have  had  possession  of 
property  coming  from  the  mother,  after  her 
death,  and  it  was  properly  presumed  that 
he  held  that  possession  in  the  quality  of 
heir. 

There  seemed  at  first  sight  to  be  more 
reason  in  the  special  appellant's  objection  as 
regarded  the  third  class  of  properly,  namely, 
that   which    the    plaintiff    claimed    to    have 
been    acquired    by   her    father   by    way  of 
benamee  in  the  name  of   the  mother   and 
daughter ;  but  upon  enquiry,  it  seems  that 
the    Subordinate    Judge    had    evidence    to 
support  his  finding   upon  that  part  of    the 
case,  although  I  do  not  think  we  should  go 
to  the  full  length  of  concurring  with   him 
in  the  general  principles  which  he  has  laid 
down  as  to  this  part  of  the  case.     He  states 
as  a  general  rule  that  females  in  this  connlty 
have  no  means  of  acquiring  property,  and 
therefore  it  is  incumbent  upon  persons  who 
claim    property   under  their   right   to   show 
that  purchases  of  that  description   were  not 
benamee.     We   would    not    affirm   this   pro* 
position  ;  but,  no  doubt,  where  property  is 
acquired  by  a  Mahomedan  lady  living  in  a 
state  of  wedlock  and  also  by  the  daughter 
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of  such  parents,  a  very  sn^all  amount  of 
evidence  would  suffice  to  dispose  of  tne  pre- 
sumption arising  from  the  fact  of  the  title- 
deeds  being  with  the  lady.  In  this  case, 
there  was  such  evidence  in  regard  to  two 
items  of  the  property  which  are  different 
shares  of  one  mouzah.  The  vendor  of  one 
of  the  shares  gave  evidence  as  to  both  the 
purchases.  He  deposed  that  the  property  was 
really  sold  to  Nyamut,  although  the  name  of 
the  daughter  was  used.  As  to  a  third  portion 
of  the  property,  the  daughter  of  the  platnt- 
iif,  Monecrun,  gives  evidence  to  the  same 
effect,  namely,  that  the  property  was  acquired 
by  the  father  benamee.  It  is'  objected  that 
she  is  an  interested  witness,  inasmuch  as 
she  has  claims  similar  to  those  of  the  plaint- 
iff. This  is,  of  course,  a  circumstance  to  be 
taken  into  consideration,  but  it  does  not  ap- 
pear that  her  evidence  is  untrue.  On  the 
contrary,  the  Court  below  has  described  her 
as  truthful  and  honest,  and  has  characterized 
her  statements  as  throwing  full  light  upon 
the' case. 

Then  we  are  told  that  this  does  not  apply 
to  the  whole  of  the  property  held  in  bena- 
mee,  but  the  appellant  is  unable  to  state 
what  the  other  property  so  described  is. 
If  there  had  been  any  thing  in  this  part  of 
the  case,  I  presume  that  the  vakeels  for 
the  appellant  would  have  got  up  their  cases 
50  fuliy  as  to  enable  us  to  say  what  the  real 
grievance  of  their  clients  consisted  in. 

Under  the  circumstances,  I  think  the 
decision  of  the  Court  below  is  right,  and 
that  the  special  appeal  ought  to  be  dismiss- 
ed with  costs. 

Giod€r,  y, — I  am  of  the  same  opinion. 


The  24th  November  1870. 

Preient : 

The  Hon'ble  H.  V,  Bayiey  and  E.  Jackson, 

Judges, 

Section  246,  Act  VIII.  of  1859— Limitation. 

Case  No.  1370  of  1870. 

Special    Appeal  from     a    decision    passed 

bv  the  Subordinaie  Judge  of  Rumrpore. 

daled  the  20th  April   i8yo,    reversing  a 

decision  of  the  Maonsiff,  of  BuddergungCy 

'  doled  the  loth  December  i86^. 

Vol.  3HV. 


Luckhee  Prea  Dcbia  (Plaintiff),  Appellant, 

versus 

Khyroollah  Kazee  and  another  (two  of  the 
Defendants),  Respondents, 

Baboo  Isiur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Kheltur  Nath  Bose  for  Respondents. 

Where,  notwithstanding  that  a  claim  under  Section 
246,  Act  VI 11.  of  I S5y,  was  rejected, the  claimant,  who  was 
in  posscsston,cw»ntinued  in  possession  until  the  execution* 
proceedings  were  struck  off  for  default  and  subsequently 
revived,  and  her  property  was  sold  under  a  second  «t« 
tachment : 

Held  that  the  claimant  was  not  bound  to  sue  within 
one  year  of  the  order  rejecting  her  claim,  which  was,  ir» 
reality,  no  decision  under  Section  246. 

Jackson^  J — This  was  a  suit  brought,  by 
the  pl.iiiitiff  to  establish  her  right  in  ib  b^e- 
gahs  4i  cotiahs  ot  lakheraj  lands  whi^h 
were  sold  m  execution  of  a  decree  against' 
her  husband  in  the  year  186S.  The  plaintiff 
alleged  that  the  said  land  was  purchased  by 
her  with  her  stridhun,  tnat  she  was  always 
in  possession  of  it,  and  that  her  husband  had 
no  conneciion  whatever  with  it. 

The  defendant,  the  purchaser  in  execution 
of  that  decree,  in  his  first  objection  against 
the  plaintiff's  case,  contended  that  the  suit 
was  barred  by  the  law  of  limitation  as  con- 
tained in  the  final  Clause  of  Section  246,  Act 
VIII.  of  1859,  viz.,  that  when  the  execution- 
proceedings  were  being  carried  on  against 
her  husband  in  the  year  1866,  the  plaintiff 
came  in  and  preferred  a  claim  under  Section 
246,  objecting  to  the  sale  of  this  particular 
land,  that  her  claim  was  heard  and  decided, 
and  rejected  in  December  1866,  that  she  was 
botmd  to  bring  her  suit  to  establish  her  title 
to  the  land  within  one  year  of  the  date  of 
the  order,  whereas  she  has  allowed  more  than 
two  years  to  elapse  without  doing  any  such 
ihing. 

The  first  Court  deci  led  that  the  order 
passv^d  under  Sei:iion  246  was  no  bar  to  the 
plaintiff's  suit,  as  the  plaintiff  proved  that, 
notwiihstanding  that  order,  she  re.mained  in 
possession  down  to  the  time  of  a  subsequent 
sale  in  August  1868  and  ousted  in  July  1869, 
and  also  because  the  proceedings  which  took 
place  in  1866  were  not  carried  out  so  as  to 
result  in  the  sale  of  the  land,  but  were  struck 
off  the  file  on  default  of  the  decree-holder  to 
carry  them  on,  and  were  subsequenily  revived, 
a  second  attachment  was  made,  and  a  sale 
thereupon  held.  The  firai  Court,  according- 
\y,  went  into  the  merits  of  the  case^  found 
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that  the  plaintiff  purchased  the  property 
with  her  own  stridhun,  and  that  she  was 
therefore  entitled  to  a  decree. 

The  Subordinate  Judge  of  Rungpore  has 
reversed  that  decision,  and  held  that  the 
plaintiff  was  b>>und  to  bring  the  suit  within 
one  jear  of  the  decision  under  Section  346. 
This  special  appeal  has  been  brought  on  this 
point,  and  it  is  urged  on  two  grounds :  First- 
/y,  that  the  Court  which  decided  the  objec. 
tion  of  the  plaintiff  under  Section  246  pass, 
ed  no  order  under  that  Section,  that  the 
decision  did  not  refer  to  the  question  of  pos- 
session, but  solely  went  into  the  question  of 
title,  and  that,  therefore,  it  cannot  be  con- 
sidered to  be  an  order  within  the  meaning 
of  that  Section;  and,  secondly^  that  the 
proceedings  in  execu  ion  against  which  ob- 
jection was  taken  in  the  first  instance  were 
not  carried  out,  but  were  struck  off  and 
subsequently  revived. 

No  doubt,  there  is  something  peculiar  in 
the  case,  but  we  think  there  is  some  force 
in  the  argument  that  there  was  no  decision 
as  to  possession  in  the  order  passed  on  the 
plaintiff's  claim  under  Section  246.  Whe- 
ther the  plaintiff  was  then  able  to  prove 
that  the  property  was  purchased  by  her 
stridhun  or  not,  if  she  had  proved  that  she 
was  in  possession,  the  property  could  not 
be  sold.  Here  it  has  been  found  by  the  first 
Court  that  she  was  in  possession,  and  conti- 
nued in  possession  for  two  years  and  a  half 
after  the  order  was  passed.  The  order  was 
not  acted  upo:i,  the  property  was  not  then 
put  up  to  sale,  and  under  all  the  circum- 
stances of  the  case  we  think  that  the  plaint- 
iff was  not  bound  to  sue  within  one  year  of 
the  decision,  said  to  be  a  decision  under  Sec- 
tion 246,  but  which,  in  reality,  was  no  decision 
at  all  under  that  Section. 

We,  therefore,  set  aside  the  decision  of 
the  Subordinate  Judge,  and  remand  the  case 
for  trial  on  the  merits.  The  costs  of  this 
appeal  wiU  follow  the  result  of  the  su. 


The  i4th  November  1870.  .. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Aimlie, 

Judges. 

Measiirement^Sectioa.xOy  Act  VL  (B.  C.)oC 

X862. 

Case  No.  158  of  1870  under  Aft  X.ef  1859. 

Specitil  Appeal  from  a  dechian  passed  hy 
the  Judge  of  Sylhet,  dated  the  jotk  A>/^ 
tembe"  i86g^  affirming  a  decision  ef  tie 
Officiating  Collector  of  that  Disiritt,  dated 
the  igth  August  1868, 

Khugendronath  Mullick  (Plaintiff), 
Appellant, 

versus 

Kantee  Ram  Paul  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Raboo  Motee  Zall 
Mookerjee  for  Appellant. 

Baboos  Bama  Churn  Banerjee  and  Rajendro 
A  ath  Bose  for  Rcspondentis. 

«  « 

A  party  applying  under  Section  loT,  A6X  VI*  XB«  C.) 
of  is6»,  IS  entitled  to  measure  only  such  l.inds  ai  are 
comprised  in  hU  esta<!r,  and  tor  vhici)  he  t9  entitled  to 
rtH*eive  rent ;  he  is  n  )t  entiil^d  under  .oavcr  of  tbat 
S:*ction  to  measure  lands  oat  comprised  in  tb«  estate 
which  he  has  purchased. 

A'ertp,  J, — This  is  a  cafe  imder  Sftctioa 
TO  of  Art  VI.  of  186/,  Bengal  OmticH. 
The  special  appellant  is  the  pmprtetor  of  tti 
estate  which  he  has  apparently  piii'ch%sed 
hy  auction.  He  applied  under  the  »foresaitl 
Sc^ction  to  the  Collector  to  measure  the  iaad 
comprised  in  that  estate.  Certain  -paities, 
wh  I  are  very  numerous,  objecied  to  the 
m  ^a-furement,  stating  that  they  were  indepco- 
dent  holders,  and  that  ihey  were'  not  parties 
tron  whom  the  special  appellant wasteniicled 
to  receive  rent.  The  CHIector  found 'Ibct 
the  special  appellant,  the  petittafmr* 
him,  was  attempting  to  get  his  neii 
and  not  his  ryots',  lands  measured,  and  that 
the  objectors  were  not  shikmeedars  or  pirties 
paying  rent  to  ihe  petitioner.  He»  thefefuie, 
directed  the  measurement  to  be  discon- 
tinued. 

On  appeal  to  the  Judge,  the  Jodg^  Tn  the 
first  instance,  on  the  representufTtfa  of  the 
pleaders,  and'  without,  as  the  Judge  Idmtts, 
referring'to  ail  the  papers  of  the  ease,  feond 
that  the  objectors  were  shfknieed^rs;  ttid 
reversed  the  order  of  the  CoHccfefi-*  * '  ■  *• 
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On  an  application  for  review,  a  review 
was  granted,  and  the  Judge  admits  that  he 
was  entirely  niisled  by  the  pleaders  who 
aigued  the  case,  that  it  was  now  manifest 
to  him  that  his  ordtr  must  simply  be  eniire- 
ly  cancelled,  that  he  held  on  an  assump.ion 
of  facts  elitireiy  wrong  in  the  first  instance 
that  the  objectors  were  shikmeedars,  but 
that  now  on  review  he  found  \hem  not  to 
be  .shikmeedars  or  haz^ns  that  they  were 
i>artief$  holding  under  an  independent  title, 
and  that  therefore  the  Collector's  order  di- 
recting the  mea:»urement  to  cease  as  regards 
these  objectors  ougnt  to  be  upheld. 

In  special  appeal,  Mr.  Allan,  the  pleader 
for  the  special  a(.>pellant,  contended,  first, 
that  there  had  been  no  enquiry  or  investi- 
gation as  to  how  far  the  objections  of  the 
oppo»ite  parties  were  well-founded  or  other- 
wise, and  that  therefore  the  order  of  the 
Appellate  Court  was  erroneous  in  law; 
secondly,  that  both  Courts  were  bound  to 
determine  the  objections  of  the  opposite 
parties,  and  that,  in  place  of  so  doing,  they 
have  held  ex  partty  on  the  representations  ot 
these  parses,  that  the  lands  held  by  them 
were  not  included  in  the  petitioner's 
estate. 

There  can  be  no  doubt,  we  think,  that  a 
party  applying  under  Section  lO  of  Act  VI. 
of  i86t  is  entitled  to  measure  only  such 
lands  as  are  comprised  in  his  estate,  and  for 
which  he  is  entitled  to  receive  the  rent;  he 
is  not  entiiled  under  cover  of  that  Section 
10  Qieamire  lands  not  comprised  in. the  estate 
which  be  has  purchased. 

In'  this  case,  although  the  Judge  has  not 
came  to  a  very  distmct  finding  on  the  ob- 
jections of  the  opposite  parties,  we  think 
ibac  he  has  •  substantially  found  thitt  they 
are  parties  who  are  holding  on  a  separate 
and  distinct  title  mdependent  of  the  special 
appellant;  for,  in  the  first  instance,  wnen  he 
lield^tfattt  they  were  sntkmeedars  or  parties 
hdldffl^  subordtnately  to  the  special  appel- 
:|»il«  he^ld  that  on  an  assumption  of  facts, 
wbicii  iie  afterwards  on  review  admitted  to 
be  aticrly  wrong,  and  he  also  refers  to  the 
fact  that  he  has  looked  into  all. the  paper> 
of  the  ease,  although,  in  the  fi'St  instance, 
he  had  tiot  carefully  considered  all  those 
papers.  When  we  ^nd  a  Judge  on  review 
altering  his  judgment  and  coming  to  the 
conclusion  that  his  former  finding  on  the 
facts  was  utterly  wrong,  we  rnu^t  infer  that 
he  has  given  the  case  full  consideration,  and 
has  considered  the  ca^e  on  the  whole  ot 
the  evidence. 


Mr.  Allan  aUo  objects  that  there  has  been 
no  finding  as  to  the  possession  of  the  op- 
posite parties.  Now,  the  very  fact  of  the 
Judge  having  found  in  the  fir»t  instance 
that  they  were  shikmeedars  under  the  spe- 
cial appellant  disposes  of  that  question,  in- 
asmuch as  it  must  have  been  on  the  assump- 
tion that  they  were  in  possession  that  the 
Judge  passed  such  an  order. 

The  special  appeal  \AiIl,  therefore,  be 
dismissed  with  co^ts  payable  by  the  special 
appellant. 

Ainslity  J. — I  concur  with  Mr.  Justice 
Kemp. 


The  34th  November  1870. 

J^restni : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Sharers— Defaulter— Right  of  action. 

Case  No.  944  of  1870. 

special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tip  per  ah^ 
dated  the  22nd  February  i8jo,  affirming 
a  dicinon  of  the  Moonsiff  of  Panch^ 
pookurreaht  dated  the  joth  April  t86g, 

.  Gouree  Komul  Bhuttacha-jee  (one  of  the 
Dciendants),  Appellant, 

versus 

Raj  Kristo  Nath  and  another  (Plaintififs), 

Respondents, 

Baboo  Auieet  Chunder  Hein  for  Appellant. 

Baboos  Bama  Churn  Banerjee  and  Sree* 
nath  Banerjee  for  Kespondents. 

A  suit  by  a  sharer  to  set  aside  a  sale  having*  been 
dismissed  on  the  ^*o  mJ  that  piaintiff  bcinff  a  dcrfaulter 
the  2»uit  would  not  Itr,  plaintiff  brought  a  second  &Uit  to 
claim  posse»sii>n  of  h'S  share  of  the  dur-putnee  ta^look, 
on  the  (ground  that  the  sale  must  be  moptratiye,  in* 
asmuch  as  the  purchaser,  a  co*sharer,  was  also  a  de- 
raulcer. 

Hkld  that,  until  the  sale  was  <^f  a«uU»,  pliiniiff  was 
not  in  a  position  to  claim  posses  ion  of  his  share. 

Kemp,  y, — This  is  a  suit  by  the  plaint- 
iff, special  respondent,  to  recover  posses- 
s\m  of  a  one-pie  share  in  a  certain  dur- 
putnee  talook.  The  ti.st  Court  decreed  the 
claim ;  the  pUiniiff  to  get  possession  of 
ine  disputed  share.  On  appeal,  the  Sutj- 
ordinate  Judge  raised  three  points  for  con- 
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stideratioa  as  staed  by  him ;  /x/,  whether 
the  suit  vvas  barred  under  Section  2  of  Act 
Vlll.  of  1S59  ;  2nJlj,  whether  it  w^s  bar- 
red by  the  Lnniiau<)n  Laws,  special  or  gene- 
ral ;*  and,  jrdiy,  whether  Grniree  Komiil 
bought  the  shikmee  bond  fide,  or  whether 
it  was  purchased  by  the  defaulter  under  a 
fictitious  name.  The  Subordinate  Judge 
says  that  the  2nd  and  3rd  issues  were 
waived  by  the  pleaders,  and  that  their  case 
would  stand  or  fall  upon  the  1st  issue. 

Upon  that  question,  the  Subordinate  Judge 
found  tint,  although  the  parties  in  ttie 
former  suit  and  in  the  present  suit  were  the 
same,  the  is:>ues  were  not  the  same;  that 
the  High  Court  had  not  cancelled  the  sale, 
because  the  pUintifTs  were  defaulters,  and 
the  actual  purchaser  Kri^to  Komul  was  like- 
wise a  defaulter ;  and  moreover,  the  Subor- 
dinate Judge  remarks,  the  High  Court  did 
not  adjudicate  upon  the  question  whether 
the  pUiniiffs  can  recover  possession  of  their 
share  from  the  defaulter.  He,  therefore, 
held  that  Section  2  of  Act  VIII.  of  1859 
did  not  apply.  He  then  proceeds  to  observe 
that  the  sale  was  not  cancelled,  as  vir 
tuaUy  it  was  no  sale;  aud  it  bemg  so,  the 
gelation  of  the  litigants  to  the  property 
must  necessarily  be  the  same  as  it  was  be- 
fore  tlxat  quasi  sale  which  per  se  was  null 
and  void,  the  plaintiffs  at  that  time  being 
the  owners  of  a  one-pie  share  ;  and  there- 
fore, says  the  Subordmate  Judge,  their  co- 
parcener, who  was  a  defaulter  himself,  can- 
not withhold  that  share.  For  these  reasons, 
the  Subordmaie  Judge  decreed  the  case,  and 
the.  appeal  was  dismissed  with -costs. 

In' special  appeal,  the  main  point  urged 
beforp  us  is  that  the  plaintiffs,  .being  defaul- 
ters, are  not  competent  10  maintain  this  ac- 
tion, and  that  tneir  suit  ought  to  have  been 
dismissed. 

On  reading  the  plaint,  it  is  very  clear  that 
the  plaintiff  claims  a  one-pie  share  in  the  dur- 
putnee  talook,  on  the  ground  that,  although, 
under  the  decision  of  the  His?h  Court,  the 
plaintiff's  former  suit  to  set  aside  that  sale 
was  dismissed,  inasmuch  as  the  plaintiff,  be- 
ing a  defaulter,  was  not  in  a  position  to  bring 
such  a  suit,  still  the  sale  itself,  although  it 
has  not  be^n  set  aside  by  the  High  Conrt. 
and  still  lemains  uncancelled,  must  be  con- 
sidered as  inoperative,  inasmuch  as  the 
purchase^  the  .special  appell.ut,  was  also 
a  defaulter,  and  iheiefore  that  the  fi^aintff 
rs  entided  to  recover  from  the  st)ecial  appel- 
lant as  a  co'^sharer  his*  one-pie  share  nf  the 


dur-putnee.  On  referring  to  the  decision  of 
the  High  Court,  publisihed  in  Volume  V.  of 
the  Weekly  Reporter,  dated  i6th  February 
1866,*  we  find  that  the  special  respondent 
before  us  was  the  plaintiff  in  that  case,  and 
in  that  case  he  also  sued  for  possession  and 
to  set  aside  the  sale.  The  High  Court  held 
that  such  a  suit  on  the  part  of  a  defauLer 
to  set  aside  a  sale  would  not  lie,  and  that,  al« 
though  they  concurred  with  the  Judge  in 
holding  that  Gouree  Komul,  the  co-sharer  of 
the  plaintiff  ih  the  '  dur»putnee,  was  also  a 
defaulter,  and  therefore  not  entitle  i  to  pur- 
cnase  at  an  auction-6<ile,  they  did  not  set 
aside  that  sale,  nor  hold  it  to.  be  null  and 
void,  but  they  distinctly  declared  that  the 
plaintiSs  suit,  he  being  himself  a  defaulter, 
would  not  lie.  The  plaintiff  is,  therefore, 
in  this  position  that,  until  that  sale  be  set 
aside,  and  it  is  clear  that  it  cannon  be  set 
aside  in  a  suit  brought  by  him,  he  is  not  in 
a  position  to  claim  possession  of  his  one  pie 
share  in  the  dur-putnee  as  co-sbarer  in  the 
talook,  the  said  talook  having  passed  to  the 
special  appellant  under  a  9sde,  which  has  oot 
been  pronounced  to  be  invalid,  and  which 
has  not  been  %ex  aside,  by  any  decree  of 
Court,  that  talook  being  now  the  property  of 
the  special  appellant,  not  as  a  co-sbarer  with 
the  plaintiff,  but  in  his  own  right.  .x/r  , 

The  plaintiff's  suit  must,  therefore,  be.ra> 
missed,  and  the  decision  of  the  Subordihate 
Judge  reversed  with  costs  p.iyable  by  the 
plaintiffs,  special  respondents. 
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The  24th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Remand— Limitatioa— Estoppel— Special 

Appeal. 

Case  No.  626  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirh^Ui^  dattd 
the  8th  December  i86g^  reversing  a  deci^ 
sion  '»/  the  Subordinate  Judge  of  thai 
Diitrtctj  dated  the  nth  February  §868, 

Mussamut  Judoobunsee  Kooer  (PlaintifiP), 

Appellant^ 

versus 

Mussamut  A^n^an  Kooer  and  others  (Defend* 
ai^ts),  Respondents, 


*  Civil  Rulin       page  106. 


1870.] 


CiM 


Tm    WKKKLY    REPORTER. 


Rulings, 


37^ 


Babotn  Rome^h   Chumhr    Milter   ani    Mo 
kesh  Lhuflder  Chowihry  for  Appellant. 

Mr,  R.  E,  'I'lvidiU  ^\\i\  Bahoo  Unnoda 
Pershai  Banerjee  iox  Respondents. 

In  a  case  which  was  remanded  to  be  tried  on  it« 
merits,  the  remanding  Judtres  lieini;  of  opinion  that  v 
was  not  barred,  the  Adldiiit)n<il  Judvje  of  the  Z'ilah  ad- 
hered t  >  his  former  opinion  that  the  plaintiff's  claim 
was  baried  by  limitation,  but  found,  as  a  fact,  thit  she 
had  been  a  party  to  a  S'llehnamah  and  other  acts  by 
which  she  was  estopped  from  her  present  claim. 

Held  that  the  Addiii  >nal  Judv;e  was  wron<>'  in  enter* 
inff  a£fain  mtu  the  question  of  limitation  ;  but  that  his 
finding  uf  fact  could  not  l)e  interfered  with  in  special 
appeal,  and  that  the  plaintiff  was  barred  by  the  solehna> 
mah  from  maintaining  this  suit. 

Case  distinguished  from  Bhujjwan  Dcen  Dobey  vs. 
Myoa  Baee,  9  W.  R.,  Priny  Council  p.  23. 

Kemp^  y. — This  case  was  remanded  by 
a  Bench  of  this  Court  on  the  i2ih  of  July 
i86q.*  The  reminding  Judges  were  of 
opinion  that  the  suit  ot  the  plainiif!  was 
not  barred,  and  directed  the  Judi^e  to  try 
the  case  on  the  merits.  After  ihe  remand, 
the  Additional  Judge  of  Tirhoot,  o'^serving 
that,  in  his  opinion,  this  Court  had  been 
misled  as  (o  the  facts  of  this  case,  and  also 
Ihai  Ibis  Court  have  come  to  a  wrong  con- 
clusion on  the  question  of  hmiiation,  ad- 
hered to  his  former  opinion  ttiat  the  plaint- 
ifTs  claim  *  was  barred  by  the  statute  of 
limitation,  but,  further,  found  as  a  fact  upon 
the  evidence  '*  thai  the  plaiiiiiff  was  a  party 
*•  10  an  arrangement  or  solehnamah  in  the 
•*  year  ifc6i,  by  which  she  was  to  receive  a 
*' certain  sum  oi  money  as  subsislence-al- 
"  lowance  in  lieu  of  possession  over  any  por 
'*  lioD  of  Che  estate  of  her  late  husband ; 
•*  that  she  was  bound  by  her  act  and  estop- 
*•  ped  from  her  claim  to  set  that  act  aside." 

In  special  appeal,  several  grounds  are 
raised  complaining  of  the  conduct  of  the 
Judge  below  in  deciding  the  case  again  on 
the  question  of  limitation  which  had  already 
been  oisposed  of  by  this  Court,  and  taking 
objection  to  there  being  no  finding  by  the 
Jujge  on  the  merits  of  the  case. 

In  this  Court,  the  question  of  limitation 
has  been  argued  at  some  length,  but  the 
pleader  for  the  respondent,  Mr.  R.  E. 
Twidale,  informed  the  Court  that,  with  the 
approval  of^his  co-pleader,  Baboo  UnnoJa 
Persnad  Banerjee,  he  would  not  press  ihu 
poiijl;  ana  we  are  of  opinion  that,  the  ques- 
tion ot  ljinitaii««n  having  already  been  dis- 
posed 01  by  this  Court,  the  Judge  wa> 
wrong  in  entering  inio  that  qiiebtioii 
again. 


With  reference  to  the  q  lesiion  whether 
the  JuJj^e  h  IS  entered  '  imo  ihe  merits  of 
mis  case  or  not,  we  are  of  opnion  that,  lo  'k- 
lUi*  to  the  later  oorii  »n  of  the  deci>ion  of 
the  Jud'j^e,  it  is  clear  that  he  refers  to  evi- 
dence adduced  by  ihe  defendants  to  the 
execu:ion  by  the  pltiniiflFof  the  solehnamah 
in  1S61.  and  the  arrangement  by  which 
ihe  widows  of  Lall  Beharee,  that  is  to  say, 
ihe  plaintiff,  and  Foolessure^,  the  senior 
widoNV,  were  to  receive  subsistence-allow- 
ance, and  second,  to  the  receipt  by  the  plaint- 
iff ot  her  share  of  the-  said  subsistence- 
allowance.  The  Judge  then  proceeds  to  state 
that  "  although  the  Lower  Court  quesdons 
••  the  truth  of  that  evidence,  he  saw  no 
•*  reason  to  doubt  it."  He  further  observes 
that,  **  the  plaintiff  living  with  Foolessuree, 
"  and  receiving,  as  she  acknowledges  she 
*'  did  receive,  her  subsistence-allowance  from 
**  Foolessuree,  it  is  impossible  to  believe 
"  that  the  latter  did  not  communicate  to  the 
•*  plaintiff  what  negotiations  were  going  on.  or 
**  what  arrangements  were  being  made."  The 
Judge  also  disbelieves  **  ihrii  the  plaintiff 
•*  was  not  herself  a  pirty  to  the  solehnamah 
**  which  she  now  seeks  to  avoid.'*  He,,  there- 
fore, as  already  observed,  found  as  a  fact  on 
the  evidence  that  the  plaintiff  was  bound  by 
that  solelinamih,  anil  that,  therefore,  her 
suit  must  be  dismissed. 

Baboo  Romesh  Chunder  Mitter,  the 
pleader  for  the  plaintiff,  special  appellant, 
contended  that  the  plaintiff  was  in  no  way 
bound  by  the  solehnamah  of  1861,  and  he 
ciied  in  the  course  of  his  argument  a  deci- 
sion of  the  Privy  Council  to  be  found  at 
Volume  XL,  Moore's  Indian  Appeals,  page 
487,  in  the  case  of  Bhugwan  been  Dobey, 
appellant,  versus  Myna  Baee,  respondent.* 
The  pleader  lai  i  s  )me  stress  upon  a  passage 
in  that  judgment  in  which  their  Lordships 
observe  **  tliat  they  agree  generally  in  that 
*.*  pait  of  the  first  judgment  ot  the  Sudder 
**  Court  which  ruled  that  the  respondent, 
•*  because  she  origin  illy  acquiesced  in  the  title 
"  set  up  by  Hunwunt  Pershad,  had  not  lost 
"  any  rights  which  accrued  to  her  as  one  of 
"the  co-heirs  of  her  husband,  when  that 
**  claim  was  decided  to  be  untenable.  Nor 
*'  do  they  think  that  her  alleged  alienation  of 
"  her  share  can  t)e  urged  against  her  by  the  ap- 
••  p-llaiu  as  a  bar  to  tne  present  suit.*' 

.  It  appears  to  us  that  the  Baboo  has  not 
stUvlieti  mis  cas:;  >uirijiemly,  and  ih.U  he  \\\% 
relied  more  upon  the  above  incidental  passage 
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in  it  than  upon  the  whole  case.  Referring  to 
the  case,  we  find  that  the  plaintiff  in  that  c  ise 
was  one  of  the  wives  of  one  Rae  Dinonath. 
She  suevi  lo  recover  possession  of  her  moiety 
of  the  estate  of  her  iite  husbind,  and  to  set 
aside  certain  testamentary  dispositions  exe- 
cuted by  D  »oU  Biee,  her  co-wife,  under 
which  she  had  bequeathed  her  moieiy  of  the 
estare  of  her  hubband  to  her  father  and 
brother.  Tne  plaintiff  also  sued  lo  set 
aside,  or  to  ren  ler  in  operative,  an  order 
passed  by  the  ludge  under  Act  XIX.  of 
1 84 1,  wnich  u^>hdld  the  possession  of  the 
leii^itees  under  the  wdl  of  Doola  Baee. 
Tneir  Lordships  in  that  ca<e  observe  that 
the  Judge,  under  Ad  XIX.  of  1841,  had  no 
jurisdiction  to  determine  any  question  ot 
title,  and  that  he  could  only  deal  with  the 
right  of  possession ;  and  it  was,  therefore, 
diffi  ult  to  see  how  such  a  partition,  namely, 
a  piriition  ma'le  by  an  order  of  the  Judge 
under  Ad  XIX.  of  1841,  by  which  Do.>la 
Baee  was  maintained  in  posisfssion  of  an 
8-annas  share,  could  enlarge  Djoia  i3aee's 
estate  s )  as  to  give  her  a  dispositioi  which 
she  wiuld  not  oher^'ise  have  had  agiinst 
the  next  heirs  of  her  husband  Tntir  Lord- 
ships went  on  to  observe  that  the  question 
in  that  case  was  whether  the  plaintiff  had 
not.  by  the  partition  male  u  ider  the  order 
of  ihj  Judge,  lost  her  rignt  by  sarvivorship, 
but  they  hei  i  that  there  was  no  proof  of  any 
contract  to  make  a  pa.tition,  and  that  there 
was  no  jurisdiction  m  the  Court  to  make  a 
coinplcte  partition  '*  in  inviiam."  and  that 
the  transaction  seemed  to  have  been  merelv 
an  arrangement  for  separate  possession  and 
enjoyment,  leaving  the  title  to  each  wido^v 
unaffected ;  and  that,  therefore,  the  acquies- 
cence of  the  widows  in  the  Judge's  proceed- 
ings could  not  have  done  more  than  bind 
each  not  to  disturb  tne  other's  possession. 

Now,  the  case  before  us  is  a  very  different 
case  altogether.  In  this  case  there  was  a 
regular  suit  in  which  all  the  heirs  of  Lall 
Beharee  were  before  the  Court,  and  amongst 
them  the  plaintiff  herself.  In  that  case  a 
compromise  was  come  to  whereby  the  plaint- 
iff gave  up  all  lile  to  the  estate  of  her 
husband  Lill  Beharee,  and  consented  to 
receive  maintenance  from  his  dau.{h  ers  who 
were  also  parties  to  that  suit.  The  Judge 
has  found  as  a  fact  on  the  evi  ience  that  stie 
was  a  consenting  party  to  that  arrangement; 
that  she  received  consideration  for  that  ar- 
rangement; and  that  for  many  years  she  re- 
ceived maintenance  from  parties  who  arc  not 
the  nearest  heirs  to  her  deceased  husband, 
namely,  from  his  daughters.    We,  therefore, ' 


think  that,  on  this  finding  of  faa  <>&  the 
evidence  by  the  Judge,  we  cannot  interfere 
with  his  decision  in  special  appeal. 

We  dismiss  the  special  appeal  with  costs 
payable  by  the  appellant. 

Ainslict  y.-^l  concur  in  this  judgment. 


The  24tti  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jacks  ^n  and  F.  A..  Glover, 

Judges, 

Sate  for  arrears  of  reventta— Banamte  . 
purchaser— Act  I.  of  i84S» 

Case  No.  1 120  of  1870. 

Special  Appeal  from  a  decision  passed  bp 
the  Judge  oj  Patna,  dated  the  gth  March 
iSyOj  affirming  a  decision  of  the  Sudor-^ 
dinate  Judge  of  that  District,  dated  ihi 
2ina  September  /<y6p. 

Brijo  Beharee  Singh  (Plaintiff;,  Appellant, 

versus 

Shah  Wajed  Hossein  and  others  (Defend* 
ants),  Hespondents. 

Baboo  Khettur  Nath  Bose  for  AppelUtit. 

Mr,  C,  Gregory  for  Respondents. 

The  rulingfof  the  Full  Bench  in  1 1  W.R.,  p.  16,  P. B  R., 
that  a  benamee  purchaser  is  debarred  from'feetfi«tr*up 
his  title  in  oppusition  to  a  certified  purchaser»-«nia  held 
not  tu  apply  in  a  suit  in  which  the  plaintiff  wa)  a  certi- 
fied.  purchaser  who  hid  bouj^ht  at  a  sale  for  arrears 
d  revenue  under  Act  I.  of  1845. 

,  It  is  not  a  principle  of  Uwthat  the  issue  tabe  f raited 
iii  such  cases  is — From  what  source  the  purchase^nMniay 
came';  thtuj^h  that  is  an  excellent  cnterion  and  test 
for  determining  the  character  of  the  purchase. 

Jackson,  J. — This  was  a  soit  to  i«cov«r 
possession  of  immoveable  propeny  brought  by 
Brijo  Beharee  Singh  as  represenutive  of  ifa^ 
certified  purchaser,  Tilukdharee,  who.  par* 
chased  at  a  sale  for  arrears  of  revenue  mujkr 
Act  1.  of  iS  1 5.  The  property  in  question  hal 
been  attached,  and  was  afterwards  sold  by  the 
Civil  C  )art  in  execution  of  a  decree  against 
one  Parikhit,  grandson  of  tbe  previoas 
owner  Lutchmee  Narain. 

The  Courts  below  went  into  the  evidence 
produced  on  either  side,  and  came  to  the  con* 
elusion  that,*  notwithstanding  that  \ht  name 
of  Tilukdharee  had  been  used,  tile  propenjr 
was,  in  fact,  purchased  on  behalf  of  the  real 
owneri  and  that  Parikhit  was  the  penon  realljr 
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entitled,   t^iJ  cOKei^ueniiy  tne  sale  of  his 
right)  lule,  ani  interest  was  valid. 

In  special  appeal  the  plaimifF  relie<)  chief- 
ly apon  the  tij^ht  he  considers  that  he  \\\< 
under  the  21st  Section  of  the  Sale  Act ;  and 
we  are  referred  to  a  decision  of  thtf  Full 
Bench  of  this  Couit  reported  in  n  Weciily 
Reporter,  pige  16,  Full  Bench  Ruling!^,  in 
which  the  Court,  upon  an  analog^ous  provision 
of  the  Civil  Procedure  Code,  held  that  a  be- 
namte  purchaser  was  debarred  from  setting 
up  his  title  in  opposition  to  a  certified  pur- 
chasefr  In'  a  suit  brought  by  the  latter  to  reco 
ver  the  property. 

That  ease  was  decided  by  a  majority  of 
four  Judges,  and  of  course  must  be  looked 
upon  as  the  settled  law  in  all  cases  to  which 
it  exactly  applies.  It  is  right  to  observe, 
however,  that  the  learned  Chief  Justice,  in 
delivering  the  judgment  of  the  majority  of 
the  Poll  Bench,  said  expressly  that  his 
Judgmem  was  not  founded  entirely  upon 
Section  260  of  the  Procedure  C  >de,  but  that, 
in  his  opinion,  the  defendant  was  debarred 
by  the  general  provisions  of  the  Act,  the 
Civil  Procedure  Code,  which,  as  well  as  the 
provisions  of  Section  260.  must  be  looiced 
aiiBuriiving  at  a  coicIu.m  >n  as  to  what  are 
the  real  intentions  of  the  Legislature.  Thar 
precedent,  therefore,  will  not  exactly  apply  in 
enabling  us  to  decide  un.ier  the  provisions  of 
Act  I.  ot  1845. 

\  ^q|i  not  inclined  to  carry  that  decision 
furihec  than  it  goes.  I  do  not  find  that,  as 
a  matter  of  law,  the  plaintiff  is  entitled  to 
rely  upon  the  provisions  of  Act  I.  of  1845, 
nor  does  it  appear  that  he  did  rely  upon  tne 
Act^  There  is  nothing  in  the  judgment  of 
the  Court  below  to  indicate  that,  when  the 
question  was  taken  up,  it  was  looked  at  as 
other  than  a  question  of  fact ;  and  it  is  as  a 
question  of  fact  that  the  Lower  Courts  hive 
d6bill^  that,  although  the  name  of  Tiluk 
dMree  was  «sed,  the  p*^operty  was  acquired 
fdf'Uie'titftiefit'of  and  by  Lutchmee  Narain.  I 
thifilt>«^re  are  not  called  upon  to  interfere  with 
tbat  fifitdhfg. 

It  is  al$o  complained  that  the  Zillah  Judge 
has  not  applied  what  is  the  proper  criierion 
in  cases  of  this  description,  namely,  where  the 
purchase-money  came  from. 

It. is. not  a  principle  of  law  that  the  issue  to 
be  fran^d  in  such  caf^es  is,  from  what 
sooirfic^he  pjarchase-rooney  came.  That,  no 
4Qfihk<is  a^^excellent  criterion  and  test  in 
Sfidii^MCf-i  ^nd  if  the  case  were  before  us 


in  re^rnlir  appeal,  aod  we  fou^il  ihit  this 
lest  hid  noi  been  at>pliei  by  the  Co'irt  be- 
low in  de^in^  with  tne  q  tesii on  of  fact,  we 
might  have  bien  inclined  to  takt*  a  dilTerent 
view  of  thii  ques.lDn.  A^  the  case  is  before 
ns  in  special  appeal,  I  do  not  think  we  are 
in  a  p>si!ion  to  interfere  with  the  decision 
complained  of. 

I  think,  therefore,  that  the  special  appeal 
must  be  diainissed  wiih  co>ts. 

Ghver,  J. — I   concur  in  dismissing  the 
appeal  with  costs. 


The  25ih  November  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges, 

Ani9en*s  inves  igation— Evidence-* 
Contribution. 

Case  No.  1250  of  1870. 

Spec  al  Appejl  from  a  dec: s- on  pused  hy 
the  Additional  Jud^e  of  Hnoghly,  dated 
the  22  nd  March  iSyOy  affirm  ini^  a  dect- 
s*on  of  the  2nd  Suhordin<ite  Judge  of  that 
District^  dated  the  2g/h  A  ovember  i86g, 

Bholanath  Chatterjee  (Defendant),  Appellant, 

versus 

Indur  Chand  Doogur  (Plaintiff),  Respondent. 

Baboo  Gopal  Lall  Milter  for  Appellant. 

Baboos  Hem  Chnnder  Banefjee  and  Debender 
{^hunter  Gh)se  for  Respondent. 

An  investiffatton  as  to  mesne-profits  m^de  by  a 
Civil  Ameen  in  execution  of  a  decree  is  no  evidence 
airainst  a  party  wh  >  was  absent  therefrom;  and  if  iiis 
nam£  was  n  >t  mentioned  in  the  petition  for  extn:ution, 
no  presumption  can  irise  that  he  was  a  party  theret'>. 

A  claim  for  contribution   shiuld  distinctly  set  forth  /) 
the  an  uints  due  by  each  party  sued,   failing  which  / 
the  plaint  should  be  rejected. 

Lochy  y. — This  is  a  suit  for  contribution. 
The  facts,  as  stated  to  us,  are  these  : — 

One  Ridhanath  Banerjee  obtained  a  de- 
cree for  possession  of  certain  properties 
with  mesne-proBts  and  cosis  against  the 
plaintiff  and  the  defendant  in  this  suit  and 
others.  In  execution  of  his  decree,  Radha- 
na^h  after  having  had  the  amount  of  mesne- 
prifits  a<«certained  through  an  Ameen.  realiz- 
ed tne  whole  sum  from  the  plaintiffs  in  this 
case,  Indro  Chand  Doogur  and  another ;  and 
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the  plainiifF  has  now  brought  ihe  suit  against 
his  co-dctendanls  for  contiibuiion. 

The  plaint  does  not,  a**  it  shbulti,  specify 
the  amount  due  by  each  of  the  cj-defcndants ; 
but  ii  asks  lo  recover  ihe  difference  beuveen 
the  sum  for  which  the  plaintiff  conbiiiers 
him:self  liable  under  the  decree  and  the 
amount  thai  he  has  pa:d. 

The  first  Court,  in  disposing  of  this  case, 
after  rejecting  the  pleas,  urged  by  the  defend- 
ant, special  appellant,  has  held  the  defend- 
ants liable,  according  to  the  Ameen's  in- 
vestigation made  in  execution  of  the  decree 
of  Radhinath,  to  pay  700  and  odd  rupees. 
The  defendant,  special  appellant,  appealed 
to  the  Judge,  urging  among  other  things 
that  the  Ameen's  report  could  not  be  used 
as  evidence  against  him,  because  it  was 
made  behind  his  back,  and  he  was  no  party 
whatever  to  it.  But  the  Judge,  under  the 
ImpreSftion  that  possession  and  the  investi- 
gation as  ta  the  amount  of  mesne-piofits 
look  place  at  the  same  lime,  rejects  the  plea 
on  the  ground  that  **  the  appellant  must  have 
**  had  notice  of  the  execution  of  the  decree. 
"  inasmuch  as  he  was  ousted  by  it  from  the 
''  po-iseb^ion  of  his  purchased  share  of  the 
*•  premises." 

Now,  on  referring  to  the  record,  we  find 
that,  on  the  i5ih  May  186S,  an  application 
was  made  to  the  Court  on  the  part  of  the 
decree-holder,  who  took  out  execution  against 
four  of  his  judvjment-debtors ;  but  among 
them  tne  detendant,  special  appellant^  is  not 
named ;  and  he  asked  that  an  in^vestigation 
mignt  be  made  as  to  the  amount  of  the 
mesne-profus.  And  as  far  as  we  are  able 
to  ascertain,  it  was  upon  this  investigation 
that  the  amount  of  mesne-profis  was  as- 
certained, which  was  rea»ized  by  the  decree- 
holder.  From  the  circumstmce  that  the 
name  of  the  special  appellant  before  us  is 
not  included  in  that  pttiiion  for  execution, 
we  think  no  presumption  can  arise  that  he 
was  a  party  to  the  investigation  made  by 
the  Ameen.  If  he  were  not  so,  anything 
that  might  have  been  recorded  by  the  Ameen 
in  his  ahsence  cannot  be  used  as  evidence 
againsthim.  Looking  at  the  answer  of  the 
d<;fendant,  special  appelhint,  in  the  original 
case  >%hich  was  an  admission  of  the  claim, 
it  is  quite  possible  that,  though  the  decree 
for  po>se.<sion  was  ma^e  against  him  jointly 
^vith  others,  he  might  have  been  able  to  show 
that  he  had  at  once  delivered  the  separate  pro- 
perty in  his  sole  pos>e>sion  to  the  decree- 
holder,  and  that  in  con.sequence  the  amount  of 
me&ne-profils  payable  by  him  might  be  very 


small  or  nothing  at  all.  At  any  rate,  he  cannot 
be  made  liable  for  the  amount  of  mesne- 
profits  that  was  ascertained  in  an  enquiry  that 
was  made  behind  his  back. 

Then,  again,   we  are  unable   to  ascertain 
from  the  record  how  (he  sum  now  decreed 
against  the  special  appellant  has  been  igjiod 
to  be   due.     It    is   certainly    stated    in    the 
judi^ment   of  the  first  Court  that  reference 
is  made  to  the  Ameen's  investigation  ;   but 
the  Ameen's  report  is  not  on  the  record,  and 
it  is  quite  impossible  to  say  from  the  lecord 
as  it  stands,  whether  supposing  that  inves- 
tigation could  be  used  as  evidence  ag^ainst 
the   special  appellant,  he  is  liable   for    the 
amount  decreed.     A '  claim  for  contribution 
sl\QaliLjdistiafitly  set  forth  the  amounts   due 
by   each  of  the  partjes.   which  the   present 
plaint  does  nor  ;  and  there  being  that  defect 
in  it,  it  ought  to  have  been  rejected.      15ut 
as  the  case  has  now  gone  on  so  lar.  we  think 
it  will    be    sufficient    to    remand    it    to     the 
first  Court,  and    allow  the    defendant,    spe- 
cial appellant,' to  show  that  he  was  no  party 
to  the  Ameen's  investigation  ;  and  should  he 
be  able  to  show  this,  the  investigation  can- 
not, as  we  have  said  before,  be  used  as  evi- 
dence ai>ainsc  him,  and  the  elaiin  for  contri- 
buiion  must  be  ascertained  in  ^orae  other 
way  than  it  has  been  done. 

We  reverse  the  decisions  of  both  the 
Courts  below,  and  remand  the  case  to  the 
first  to  be  disposed  of  in  the  manner  above 
indicated. 

Costs  of  this  special  appeal  will  follow  the 
final  result  of  the  suit. 

Milter,  J, — I  concur. 


.    The  25th  November  1870. 

Present  : 

The  Hon'ble  F.  B,  Kemp  and  W.  Ainslie, 

Judges. 

Mahomedan  family— Ancestral  property— Self « 
acquisition— Oxius  probandi. 

Case  No.  loii  of  1870. 

Special  Appeal  from  a    decision  passed  by  the 
Subordinate  Judge  of  Tipperah,  dated  the 
joth  March  I'^jo,    re^^ersim;  a  decision  of 
the  Mo'insiff  of  that  District^  dated' the  1 2th 
June  iS6g, 

Mahomed  Afak  (Defendant),  Appellant^ 

versus 

Ekram  All  (Plaintiff),  Rtspondtni. 

b 
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Bahoos  Ka'ee  Mnhun  Doss  and  Rash  Be- 

haree  Ghose  for  Appellant. 

Mr.    C.   Gregory  and   Uaboo  Kasha  Kant 

Sein  tor  ReJ^pondeni. 

In  a  suit  by  a  member  of  a  Mahomedan  family  to 
recover  possession  of  a  share  in  landed  proj.erty  alleged 
to  be  ancestral,  where  defendant  claimed  the  same  as 
his  separately  acquired  property  : 

Hk  LD  that  it  uas  not  necessary  for  defendant  to  show 
that  he  had  funds  sufficient  to  enable  him  to  obtam  the 
property,  and  that  the  burden  of  proving  that  the  pr«»- 
perty  was  acquired  for  and  enjoyed  by  the  whole 
family  jointly  was  upon  the  plaintiff. 

Ainslie,  J.— The  plaintiff  sues  to  recover 
possession    of   a  one-third   share   in    three 
lalooks  and  in  a  howla  in  right  of  his  wife, 
Afiab  Bibee.     The   defendant,    who   is   the 
brother,  of   Aftab   Bibee,  claims  ihe   howla 
as    his   own   separately   acquired    property, 
acquired  subsequently  to  the  death  of  their 
father,  and  the  three  talooks  as  purchased 
by   him   on  the    27ih   of  Assar   1274  from 
his    sister   Aftab    Bibee,   and   pleads    limi- 
tation   as   barring   the    plaintiff's   claim    in 
lespect  of  the  howla.     The  first  Court,   in 
a  very  well-considered  judgment,  dismissed 
the   plaintiff's   suit.      On   the   case   coming 
befcre  the  Subordinate  Judge,  he  lays  down 
perfectly   correctly  the  two  points  that  have 
to   be  tried,  but   it   appears  to  us  that   his 
judgment  lhei»eon  is  altogether  defective. 

On   the  point  of  limitation,  he  says  that 
the  whole  family  lived  in  commensaliiy,  that 
there  has  not  been  any  division  of  the  an- 
cestral  property    between   the   brother   and 
sister,  and  therefore  that  the  action    is  not 
barred.     He   further  observes  that  there   is 
no   evidence    that   the    defendant    had   the 
means  to  acquire  the  talook  No.  18  and  the 
howla,  and    therefore  that    the  presumption 
was    that   the   said   talook   and    howla   also 
belonged  to  the  family.     In  the  first  place, 
we  would   point  out  that  there  was  no  ac- 
quisition of  a  talook  No.  18  at  all,  but  simply 
of  a  howla  within  that  talook  which  appear> 
to  have  been  acquired  by  the  defendant  from 
the  zemindar  on  an  annual  rent  of  Rupees 
S.     Thus  it  does  not  appear  to  us  that  it  was 
at  all  necessary  to  show  that  the  defendant 
had  funds  at  command  in    order  to  enable 
him  to  obtain  this  howla.     As  to  the  other 
part  of  the  judgment  on  this   issue,  it  may 
be  perfectly  true  that    the  family    lived  to- 
gether, but  it  does  not  follow  that  members 
of  a  Mahomedan  family  could  not  acquire 
separate   propeity    on    their    own    account, 
and  the    burden  of  proving   that    this  pro- 
perly was  acquired  for  and  enjoyed  by  the 
whole  of  the  family  jointly,    was   upon  the 
plaintiff.     This  question  does  not  appear  to 
have  been  considered  at  all. 
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On  the  other  question  as  to  the  three 
lalooks  Nos.  3,  5,  and  15,  the  judgment  of 
the  Subordinate  Judge  appears  to  us  to  be 
founded  solely  upon  conjecture.  He  says 
that,  because  the  date  of  the  bill  of  sale  of 
the  defendant  was  also  the  date  of  the 
sister's  wedding  day,  the  sale,  therefore,  could 
not  be  a  bond-fide  one,  observing  that  a 
bister's  wedding  day  is  not  altogether  a  fit 
time  to  purchase  her  paternal  portion,  rather 
on  such  a  day  the  brother  ought  to  give  her 
something  from  his  own  portion.  This  is 
not  a  ground  upon  which  a  judgment  can 
properly  be  founded. 

Then  as  to  the  evidence  about  the  deed 
of  sale,  the  Judge  says  that  the  defendant's 
witnesses  have  not  been  quite  definite  and 
precise  in  their  testimony  of  the  sale.     He 
does  not  say  that  the  witnesses  are  untrust- 
worthy, or  that  they  do  not  prove  the  sale, 
but  taking  the  day  of  sale  into   consider- 
ation, and  biassed  by  the  presumption  which 
he  drew  from  that  fact,  he  has  ovei ruled  the 
decision  of  the  Lower  Court.     It  appears  to 
us  that  in  doing  so  he  has  not  properly  con- 
sidered the  evidence  on  the  record,  and  that 
ihe   grounds  on   which  he  bases  his  judg- 
ment are  merely  conjectural,  and  not  to  be 
accepted  as  legal  grounds  for  a  finding  of 
fact. 


For  these  reasons,  we  think  that  the  suit 
ought  to  be  remanded  for  re-trial,  and  we, 
accordingly,  direct  that  it  be  remanded  to 
the  Court  of  the  Judge  of  Tipperah  to  be 
disposed  of  by  him.  Costs  to  follow  the 
result. 


The  25th  November  1870. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Act  XVI.  of  i86»—Moonsiffs— Jurisdiction. 

Case  No.  1059  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Dacca,  dated  the  23rd  March  iS'jo,  re^ 
versing  a  decision  of  the  Officiating  Sua-^ 
der  Moonsiff  of  that  District,  dated  the 
2^th  January  I  S6g. 

Bungshee  Buddun  Dey  and  others  (Plaintiffs), 

Appellants, 

versus 

Tarinee  Churn  Dey  and  others  (Defendants), 

Respondents* 
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the  plaintiff  has  now  brought  ihc  suit  against 
his  cO'detendanls  for  contribuiijii. 

The  plaint  does  not,  a**  it  shouhi,  specify 
the  amount  due  by  each  of  the  C'j-defcndanis; 
but  it  asks  lo  recover  ihe  difference  beuveen 
the  sum  for  which  the  plaintiff  conbiders 
himself  liable  under  the  decree  and  the 
amount  thai  he  has  patd. 

The  first  Court,  in  disposing  of  this  case, 
after  rejecting  the  pleas,  urged  by  the  deferid- 
ant,  special  appellant,  has  held  the  defend- 
ants liable,  according  to  the  Ameen's  in- 
vestigation made  in  execution  of  the  decree 
of  Radhtnaih,  to  pay  700  and  odd  rupees. 
The  defendant,  special  appellant,  appealed 
to  the  Judge,  urging  among  other  things 
that  the  Ameen's  report  could  not  be  used 
as  evidence  against  him,  because  it  was 
made  behind  his  back,  and  he  was  no  party 
whatever  10  it  But  the  Judge,  under  the 
impreSftion  that  possession  and  the  investi- 
gation as  ta  the  amount  of  mesne-piofiis 
took  place  at  the  same  time,  rejects  the  plea 
on  the  ground  that  ''  the  appellant  must  have 
"  had  notice  of  the  execution  of  the  decree, 
**  inasmuch  as  he  was  ousted  by  it  from  the 
*'  pOsse^bion  of  his  purchased  share  of  the 
*•  premises/* 

Now,  on  referring  to  the  record,  we  find 
that,  on  the  i5ih  May  1868,  an  application 
was  made  to  the  Court  on  the  part  of  the 
decree-holder,  who  look  out  execution  against 
four  of  his  judk; mem-debtors ;  but  among 
them  the  defendant,  special  appellant^  is  not 
named ;  and  he  asked  thai  an  investigation 
migtit  be  made  as  10  the  amount  of  the 
mesne-pro6is.  And  as  far  as  we  are  able 
to  ascertain,  it  was  upon  this  inve»tigation 
that  the  amount  of  mesoe-profi's  was  as- 
certained, which  was  realized  by  the  decree- 
holder.  From  the  circumstance  that  the 
name  of  the  special  appellant  before  us  is 
not  included  in  that  pttiiion  for  execution, 
we  think  no  presumption  can  arise  that  he 
v/as  a  party  to  the  inve^ligation  made  by 
the  Ameen.  If  he  were  not  so,  anything 
that  might  have  been  recorded  by  the  Ameen 
in  his  absence  cannot  be  used  as  evidence 
against  him.  Looking  at  the  answer  of  the 
dt;lendant,  special  appelhmt,  in  the  original 
case  vkhich  was  an  admission  of  the  claim, 
ii  is  quite  possible  that,  though  the  dcfcree 
for  po.vscssion  \va.^  ma  ie  against  him  joinily 
with  others,  he  might  have  been  able  lo  show 
that  tie  had  at  once  delivered  the  separate  pro- 
perty in  his  sole  possession  to  the  decree- 
holder,  and  that  in  consequernre  the  amount  of 
mebne-profils  payable  by  him  might  be  very 


small  or  nothing  at  all.  At  any  rate,  he  cannot 
be  made  liable  for  the  amount  of  mesne- 
profiis  that  was  ascertained  in  an  enquiry  that 
was  made  behind  his  back. 

Then,  again,  we  are  unable  to  ascertain 
from  the  record  how  the  sum  now  decreed 
against  the  special  appellant  has  been  fQJiod 
to  be  due.  It  is  certainly  stated  in  the 
judgment  of  the  first  Court  that  reference 
is  made  to  the  Ameen's  investigation  ;  but 
the  Ameen's  report  is  not  on  the  record,  and 
it  is  quite  impossible  to  say  from  the  lecord 
as  it  stands,  whether  supposing  that  inves- 
tigation could  b^  used  as  evidence  against' 
the  special  appellant,  he  is  liable  for  the 
amount  decreed.  A  "claim  for  contribution 
sl\guLI.jdiatiQ£tly  set  forth  the  amounts  doe 
by  eacl^  of  the  partjes.  which  the  present 
plaint  does  no^  ;  and  there  being  that  defect 
in  it,  it  ought  to  have  been  rejected,  but 
as  the  case  has  now  gone  on  so  tar.  we  think 
it  will  be  sufficient  to  remand  it  to  the 
first  Court,  and  allow  the  defendant,  spe- 
cial appellant, '  to  show  that  he  was  no  party 
to  the  Ameen's  investigation ;  andshould  he 
be  able  to  show  thi:s,  the  investigation  can- 
not, as  we  have  said  before,  be  used  as  evi- 
dence against  him,  and  the  elairn  for  con:ri- 
buiion  must  be  ascertained  in  some  other 
wav  than  it  has  been  done. 

We  reverse  the  decisions  of  both  the 
Courts  below,  and  remand  the  case  to  the 
first  to  be  disposed  of  in  the  manner  above 
indicated.  -     . 

Costs  of  this  special  appeal  will  follow  the 
final  result  of  the  suit. 

Mitter,  J. — I  concur. 


The  25th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Mahomedan  family  ^Ancestral  property— Self- 
acquisition-^Onus  proband!. 

Case  No.  101 1  of  1870. 

Special  Appeal  from  a  decision  passed  by  Ihe 
Subordinate  Judge  of  Tipperak,  dated  the 
joth  March  tSjo,  re^iersin-^  a  decision  of 
the  Moofisiff  of  that  District,  dated  the  12th 
June  186  g. 

Mahomed  Afak  (Defendant),  Appellant^ 

versus 

Ekran)  AH  (Piaintifi},  JtispondenJL 

b 
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Baboos  Kafee  Mohim  Doss  and  Rash  Be- 

haree  Ghose  for  Appellant. 

Mr,    C.   Gregory  and   Baboo  Kashee  Kanl 

Sein  tor  Respondent. 

In  a  suit  by  a  member  of  a  Mahomcdan  family  to 
recover  possession  of  a  share  in  landed  property  alleged 
to  be  ancestral,  where  defendant  claimed  the  same  As 
his  separately  acquired  property  : 

HtLD  that  it  was  not  necessary  for  defendant  to  show 
that  he  had  funds  sufficient  to  enable  him  to  obtain  the 
property,  and  that  the  burden  of  provinjj  that  the  pro- 
perty was  acquired  for  and  enjoyed  by  the  whole 
family  jointly  was  upon  the  plaintiff. 

Ainslie,  J. — The  plaintiff  sues  to  recover 
possession  of  a  one-ihird  share  in  three 
talooks  and  in  a  howla  in  right  of  his  wife, 
A  flab  Bibee.  The  defendant,  who  is  the 
brother,  of  Aftab  Bibee,  claims  the  howla 
as  his  own  separately  acquired  property, 
acquired  subsequently  to  the  death  of  their 
father,  and  the  three  talooks  as  purchased 
by  him  on  the  27ih  of  Assar  1274  from 
his  sibter  Aftab  Bibee,  and  pleads  limi- 
tation as  barring  the  plaintiff's  claim  in 
lespect  of  the  howla.  The  first  Court,  in 
a  very  well-considered  judgment,  dismissed 
the  plaintiff's  suit.  On  the  case  coming 
before  the  Subordinate  Judge,  he  lays  down 
perfectly  correctly  the  two  points  that  have 
to  be  tried,  but  it  appears  to  us  that  his 
judgment  thereon  is  altogether  defective. 

On  the  point  of  limitation,  he  says  that 
the  whole  family  lived  in  commensality,  that 
there  has  not  been  any  division  of  the  an- 
cestral property  between  the  brother  and 
sister,  and  therefore  that  the  action  is  not 
barred.  He  further  observes  that  there  is 
DO  evidence  that  the  defendant  had  the 
means  to  acquire  the  talook  No.  18  and  the 
howla,  and  therefore  that  the  presumption 
was  that  the  said  talook  and  howla  also 
belonged  to  the  family.  In  the  first  place, 
we  would  point  out  that  there  was  no  ac- 
qjaisition  of  a  talook  No.  18  at  all,  but  simply 
of  a  howla  within  that  talook  which  appear.'^ 
to  have  been  acquired  by  the  defendant  from 
the  zemindar  on  an  annual  rent  of  Rupees 
5.  Thus  it  does  not  appear  to  us  that  it  was 
at  all  necessary  to  show  that  the  defendant 
had  funds  at  command  in  order  to  enable 
him  to  obtain  this  howla.  As  to  the  other 
part  of  the  judgment  on  this  issue,  it  may 
be  perfectly  true  that  the  family  lived  to- 
gether, but  it  does  not  follow  that  members 
of  a  Mahomedan  family  could  not  acquire 
separate  property  on  their  own  account, 
and  the  burden  of  proving  that  this  pro- 
perty was  acquired  for  and  enjoyed  by  the 
whole  of  the  family  jointly,  was  upon  the 
plaintiff.  This  question  does  not  appear  to 
have  been  considered  at  all. 
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On  the  other  question  as  to  the  three 
talooks  Nos.  3,  5,  and  15,  the  judgment  of 
the  Subordinate  Judge  appears  to  us  to  be 
founded  solely  upon  conjecture.  He  says 
that,  because  the  date  of  the  bill  of  sale  of 
the  defendant  was  also  the  date  of  the 
aisier's  wedding  day,  the  sale,  therefore,  could 
not  be  a  bond-fide  one,  observing  that  a 
hisier's  wedding  day  is  not  altogether  a  fit 
time  to  purchase  her  paternal  portion,  rather 
on  such  a  day  the  brother  ought  to  give  her 
something  from  his  own  portion.  This  is 
not  a  ground  upon  which  a  judgment  can 
properly  be  founded. 

Then  as  to  the  evidence  about  the  deed 
of  sale,  the  Judge  says  that  the  defendant's 
witnesses  have  not  been  quite  definite  and 
precise  in  their  testimony  of  the  sale.  He 
does  not  say  that  the  witnesses  are  untrust- 
worthy, or  that  they  do  not  prove  the  sale, 
but  taking  the  day  of  sale  into  consider- 
ation, and  biassed  by  the  presumption  which 
he  drew  from  that  fact,  he  has  overruled  the 
decision  of  the  Lower  Court.  It  appears  to 
us  that  in  doing  so  he  has  not  properly  con- 
sidered the  evidence  on  the  record,  and  that 
the  grounds  on  which  he  bases  his  judg- 
ment are  merely  conjectural,  and  not  to  be 
accepted  as  legal  grounds  for  a  finding  of 
fact. 

For  these  reasons,  we  think  that  the  suit 
ought  to  be  remanded  for  re-trial,  and  we, 
accordingly,  direct  that  it  be  remanded  to 
the  Court  of  the  Judge  of  Tipperah  to  be 
disposed  of  by  him.  Costs  to  follow  the 
result. 


The  2  5ih  November  1870. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Act  XVI.  of  x868—Moonsiffs— Jurisdiction. 

Case  No.  1059  of  1870. 

Special  Appeal  from    a  decision  passed  by 
the    Additional     Subordinate    Judge    of 
Dacca,   dated  the  23rd  March    iSyo,  re- 
versing; a  decision  of  the  Officiating  Sud*^ 
der  Moonsiff  of  that  District,  dated  the 
2^th  January  I S6g, 

Bungshec  Buddun  Dey  and  others  (Plaintiffs), 

Appellants, 

versus 

Tarinee  Churn  Dey  and  others  (Defendants), 

Respondents, 
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Baboo s  Romesh   Ch under  Mitter  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

A  suit,  of  which  the  subject-matter  did  not  exceed  in 
amount  or  value  Rupees  i.ooo,  instituted  one  day  after 
Act  XVI.  of  ifc63  received  the  assent  of  the  Govtrnor- 
General  in  Council,  was  held  to  be  copfnizable  by  \\vt 
local  Moonsiff,  and  not  by  the  Suddcr  SloonsifT  of  the 
District. 

Kempy  y , — This  is  a  suit  insliuited  by 
the  plaintiff  on  the  25lh  of  April  1868,  or 
one  dav  after  Act  XVI.  of  1868  received  the 
assent  of  the  Governor-General  in  Council. 
Under  Section  13  of  that  Act,  MoonsifTs 
are  empowered  to  try  all  original  suiis 
cognizable  by  the  Civil  Courts  of  which 
the  subject-matter  does  not  exceed  in  amount 
or  value  Rupees  i,oco.  Therefore,  this  suit, 
on  the  25lh  of  April  1868,  was  cognizable 
by  the  local  Moonsiff  or  by  the  Moonsiff  of 
Bohur,  and  not  by  the  Suddcr  Moonsiff  of 
Dacca.  The  Sudder  Moonsiff  of  Dacca 
succeeded  to  the  office  of  the  Sudder  Ameen  ; 
and  undcr'Section  12  of  ihe  same  Act,  that 
Moonsiff,  exercising  jurisdiction  under  the 
Act  within  the  local  limits  of  the  Sudder 
Moonsiffee,  would  have  had  jurisdiction  over 
all  proceedings  in  this  suit  if  this  suit  had 
been  pending  in  the  Court  of  the  Sudder 
Ameen  immediately  before  the  passing  of 
this  Act. 

Now,  jt  is  very  clear  that  this  suit  was 
not  pending  in  the  Court  of  the  Sudder 
Ameen  immediately  before  the  passing  of 
this  Act.  and  it,  therefore,  follows  that  the 
Sudder  Moonsiff  who  succeeded  the  Sudder 
Ameen  had  not  jurisdiction  to  try  this  suit. 
We  also  find  that  this  suit  was  not  disposed 
of  until  the  25lh  of  January  1869.  More 
than  nine  months  elapsed  between  the  in- 
stitution of  the  suit  and  the  disposal  of 
it,  and  within  that  time  the  Sudder  Moon- 
siff ought  to  have  had  the  suit  transferred 
to  the  local  Moonsiff  who  had  jurisdiction 
to  trv  the  suit  under  Section  14  of  the 
aforesaid  Act. 

Baboo  Kalee  Mohun  Doss,  the  pleader 
for  the  special  appellant,  has  referred  us  to 
a  Full  Bench  decision  in  Volume  V.  of  the 
Weekly  Reporter,  page  88,  but  that  decision 
is  not  in  any  way  applicable  to  the  case 
before  the  Court.  That  decision  refers  to 
a  case  brought  under  the  provisions  of  Re- 
gulation XVII.  of  1806,  and  the  learned 
Chief    Justice    Peacock    held    that,    under 


Section  i  of  Regulation  XVII.  of  1806.  it 
was  distinctly  provided  that  the  time  was 
to  be  calculated  from  the  date  of  the  pro- 
mulgation of  the  Regulation,  and  not  from 
the  dale  on  which  it  was  passed.  In  that 
Regulation  there  was  a  special  provision  to 
that  effect,  but  in  Act  XVI.  of  1868  there 
is  no  such  provision. 

The  appeal  must,  therefore,  be  dismissed 
with  costs. 


The  28th  November  1870. 
Present : 

The  Mon'ble  F.  B.  Kemp  and  W.  Ainslie. 

Judges. 

Ministerial  Officers— Section  9,  Act  XVI.  of  1868. 

In  the  Matter  of 

Anund  Chunder  Chuckerbuttv,  Petitioner. 

Baboo  Khettur  Mohun  Mookerjce  for 

Petitioner. 

•  In  the  matter  of  the  appointment  of  a  serishtadar  in 
a  Moonsiff's  Court,  it  was  held  to  bc^o  irrei^ularity  or 
impropiicty  on  the  part  of  a  Judge  to  call  ihe  attention 
of  the  Moonsiff  to  a  circular  order  of  the  Higrh  Court 
communicating  the  wishes  of  Government  that  preference 
should  lie  given  to  certain  discharged  officers. 

Ainslie,  J. — The  petitioner  is  a  candidate 
for  the  appointment  of  a  serishtadar  in  the 
Court  of  the  Moonsiff  of  Madargunge.  The 
.Moonsiff  has  selected  him  for  the  appoint- 
ment, but  the  Judge,  under  Section  9  of  Act 
XVI.  of  1868  has  declined  to  confirm  the  ap- 
pointment. The  petitioner  in  conse(|uence 
comes  up  to  this  Court  to  get  the  order  of 
the  Judge  set  aside,  and  relies  upon  a  case 
printed  in  Volume  XIII,  of  the  Weekly  Re- 
porter, page  197.  In  that  case  Mr,  Justice 
Louis  S.  Jackson  pointed  out  that  the  Judge 
had  unmistakeably  indicated  to  the  Moonsiff 
his  opinion  and  his  desire  that  another  per- 
.son,  whom  the  Moonsiff  did  not  think  61  to 
appoint,  should  be  appointed,  and  held  that 
such  conduct  on  the  part  of  the  Judge  was 
irregular. 

In  this  case  it  appears  to  us  that  the  Judge 
has  not  been  pointing  out  specially  10  the 
Moonsiff  any  particular  candidate  whom  he 
ought  to  have  appointed,  but  calling  the 
attention  of  the  Moonsiff  to  a  circular  ordei* 
of  this  Court  bv  which  the  wishes  of  Govcrn- 
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ment  were  communicated  to  the  several  Dis- 
trict Courts  ihat  officers  belonging  to  the 
cstablisnments  of  the  Revenue  Courts  who 
had  lost  their  appointments,  owing  to  the 
transfer  of  rent-suits  to  the  Civil  Courts, 
should,  whenever  practicable,  be  re-appointed 
in  the  Civil  Courts;  and  that,  in  so  calling 
the  attention  of  the  Moonsiff  to  this  circular 
order,  there  was  no  irregularity  or  improprie- 
ty on  the  part  of  the  Judge.  On  the  contrary, 
we  think  that  the  Moonsiff  was  bound  to 
give  the  preference  to  any  olTicer  belonging 
to  one  of  the  reduced  revenue  establishments, 
who  had  been  discharged  only  in  consequence 
of  such  reduction,  and  who  was  competent  to 
perform  the  duties  of  a  serishtadar  in  his 
Court,  unless  there  were  personal  objections 
to  him  of  a  g»'ave  character ;  and  that  the 
Judge  was  perfectly  right  in  insisting  on  the 
Moonsiff  attending  to  the  circular  orders  of 
this  Court. 

In  this  view  of  the  case,  we  do  not  think 
it  necessary  to  interfere  in  favor  of  the  peti- 
tioner.   The  application  is  rejected. 


The  2Sih  November  1870. 

Present  : 

The  ilonble  F.  B.  Kemp  and  W.  Ainslie, 

ytidges. 

Section  73,  Act  VIII.  of  1859— Limitatioa. 

Case  No.  1095  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Dacca,  dated 
the  nth  March  iS'jOy  reversing  a  decision 
of  the  Moonsiff  of  Naraingunge,  dated 
the  j/st  July  i86g. 

flsban  Chunder  Banerjee  and  others  (Plaint- 

ifiFs),  Appellants, 

versus 

Kristo  Gutty  Nag  and  others  (Defendants), 

Respondents. 


Baboos  Sreenath  Doss  and  Nuleet  Chunder 
Sein  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee,  Kalee 
Mohun  Doss,  and  Chunder  Mad  hub  Ghose 
for  Respondents. 

When  a  party  is  substituted  or  added  as  a  defendant 
under  Section  73,  Code  of  Civil  Procedure,  the  suit 
is  commenced  as  ag^ainst  him  from  the  time  he  is  made 
a  defendant,  and  not  before;  and  limitation  runs  in  his 
favor  up  to  the  date  of  his  admission  into  the  suit. 

Kemp,  J. — The  point  taken  in  this  case 
by  the  special  appellants,  the  plaintiffs,  is 
that  they  have  come  into  Court  within  12 
years  from  their  cause  of  action  as  against 
J.  P.  Wise  ;  that  they  had  no  cause  of  action 
as  against  the  Nag  Chowdhrys  ;  and  that  no 
decree  which  they  might  have  obtained  as 
against  Wise  would  be  binding  as  against 
the  Nag  Chowdhrys  ;  and,  therefore,  that  the 
Lower  Court  was  wrong  in  law  in  holding 
that  the  suit  was  barred,  inasmuch  as  they 
had  not  brought  it  within  \2  years  from  the 
date  of  the  alleged  ouster  as  against  the 
Nag  Chowdhrys.  In  this  case,  it  is  clear 
that  the  plaintiffs  were  ousted  on  the  ist  of 
Bysack  1263.  The  suit  was  brought  as 
against  Wise  on  the  20th  Cheyt  1263.  The 
Nag  Chowdhrys  were  made  defendants  in 
the  suit  under'  Section  73  of  Act  VIII.  of 
1S59,  and  when  made  parties  to  the  suit, 
they  had  been  in  possession  of  the  disputed 
property,  from  the  date  of  the  admitted 
ouster  to  the  date  of  their  admission  into 
the  suit,  for  12  years  and  9  months.  It  has 
been  held  in  a  decision  of  the  late  Chief 
Justice,  Sir  Barnes  Peacock,  and  Mr.  Justice 
L.  S.  Jackson,  published  in  Volume  VI.  of 
the  Weekly  Reporter,  page  299,  that  when 
a  party  is  substituted  or  added  as  a  defend- 
ant under  Section  73,  the  suit  is  commenced 
as  against  that  person  at  the  time  he  is  made 
a  defendant,  and  not  before.  It  is  also  very 
clear  that,  if  the  Nag  Chowdhrys  had  not 
been  made  parties  to  this  suit,  and  the  plaint- 
iffs had  obtained  a  decree  as  against  Wise 
or  any  other  party,  the  same  question  of 
limitation  would  have  arisen  under  Section 
229,  and  would  have  had  to  be  decided  under 
that  Section. 

We  think,  therefore,  that  the  Lower  Court 
was  right  in  its  finding,  and  dismiss  the  spe- 
cial appeal  with  costs. 
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The  28t]i  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Proprietors-  Ag^ents— Lessees. 

Case  No.  112  of  1870. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Fatna^  dated  the  2Sth 
May  iSyo, 

Mussamut  Muhbool  Buksh  and  another 
(Plainiiflfs),  Appellants. 

versus 

Mussamut  Suheedua  and  others  (Defend- 
ants), Respondents, 

Mr,  C,  Gregory  for  Appellants. 

Mr,  A,  F,  Lingham  for  Respondents. 

Where  the  proprietors  of  an  estate,  on  being  informed 
by  their  agent  of  a  proposition  to  obtain  a  lease  of  the 
property,  refused  their  consent,  and  the  agent  not- 
withstanding gave  the  applicant  an  amuldustuck  to 
enter  upon  the  property  as  lessee  and  gave  no  notice  at 
the  time  to  the  proprietors,  but  subsequently  inforced 
them  of  it  :  Hkld  that  the  proprietors  were  not  under 
obligation  to  take  early  steps  to  disavow  the  act  of  their 
agent. 

Jackson,  J, — I  REGRET  to  be  unable  in 
this  case  to  concur  in  the  view  which  has 
been  taken  by  the  Judge  in  the  Court  be- 
lovy. 

The  suit  of  the  plaintiffs  is  an  extremely 
simple  one.     They  desire  the  assistance  of 
the  Court  in  gelling  possession  of  their  own  . 
properly   which    the    defendant,    Mussamut  ' 
Suheedun,   widow  of  one    Abdool    Luteef  ! 
Khan,  claims  to  hold  under  an  alleged  lease 
granted  in  an  informal  way  to.  her  deceased 
husband.     There  was  also  an  allegation  that 
the  defendants  Doodraj  Muhton  and  Brijo 
Singh  were  in  some  sort  of  collusion  with 
the  principal  defendant ;  but  ihe  object  of 
the  suit  really  was  that  the  plaintiffs  should 
recover    possession   of   their    own   properly 
from  Suheedun. 

The  case  set  up  by  Mussamut  Suheedun 
was  that  her  husband  had  gone  to  a  person 
named  Ahmud  Hossein  otherwise  called 
Khejoo  Meah,  who  is  married  to  one  of  the 
plaintiffs,  and  is  consequently  the  son-in-law 
of  the  other  ^luhbool  Buksh,  and  that  he 
bad  verbally  agreed  to  give  a  lease,  and  in 
furtherance  of  that  consent  he  gave  an 
amuldustuck  or    written    paper    authorizing 


Ahmud  Hossein  to  go  and  enter  upon  the 
property  and  announce  himself  as  lessee  or 
intended  lessee  thereof.  It  was  further  con- 
i  tended  that  the  plaintiffs  had  been  aware 
j  of  the  act  of  Khejoo  Meah,  and  that  they 
had  not  in  any  wav  disavowed  what  he  had 
done  in  the  assumed  capacity  of  their  agent, 
but,  on  the  contrary,  they  had  received  rents 
from  the  defendants,  and  therefore  ratified 
the  lease. 

It  appears  to  me  that  the  proof  of  this 
altogetner  failed.  The  principal  witness 
whom  the  defendants  examined  was  Ahmud 
Hossein  alias  Khejoo  himself.  He  gives  a 
full  account  of  the  occurrences,  lie  savs 
that  Abdool  Luteef,  being  desirous  ot  getting 
a  lease  of  this  property,  which  he  had  pre- 
viously held  on  a  lease  at  a  much  higher 
rate  of  rent,  and  which  had  been  interrae- 
j  diately  held  by  the  defendant  Doodraj  Muh- 
,  ton,  had  come  to  him  and  had  a  conversa- 
tion upon  the  subject,  and  that  he  had  pro- 
mised to  recommend  the  plaintiffs  to  grant 
the  lease  :  that  afterwards,  being  asked  by 
Abdool  Luteef  to  give  him  an  amuldus- 
lucky  supposing  that,  with  reference  to  ihe 
season  of  the  year,  no  particular  harm  would 
come  of  his  doing  so,  he  did  .what  was,  no 
doubt,  improper  and  unauthorized,  and  gave 
him  the  amuldustuck.  He  says  that  he 
did  not  at  that  time  mention  the  matter  to 
the  ladies,  but  afterwards,  on  his  doing  so, 
they  informed  him  that  they  would  not  give 
Abdool  Luteef  the  lease,  and  thereupon  he 
considered  the  matter  at  an  end. 

It  was  sought  to  be  shown  that  the  two 
ladies  had  been  at  Khejoo  IMeah's  house  at 
the  time  of  the  conversation  between  Khejoo 
Meah  and  Abdool  Luteef,  and  that  Khejoo 
Meah  went  into  the  private  apartments 
where  the  ladies  were  as  if  to  obtain  their 
consent  to  what  he  was  doing.  As  to  this, 
I  think  that  the  evidence  of  Khejoo's  bro- 
ther is  to  be  believed,  from  which  it  appears 
that  the  ladies  went  on  a  visit  to  the  town 
where  these  two  brothers  lived  in  separate 
houses  situated  in  different  mohullahs,  but 
were  the  visitors  of  the  brother,  and  not  of 
Khejoo,  inasmuch  as  the  visit  was  made 
on  the  occasion  of  a  marriage  which  look 
place  in  that  brother's  family.  It  also  ap- 
pears  that  the  marriage  look  place,  not  in 
the  month  in  which  this  conversation  took 
place,  but  in  a  different  month,  namely,  in 
the  month  of  Falgoon. 

The  learned  Counsel  who  appeared  for 
the  defendant  has  insisted  that  the   ladies 
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were  bound  to  have  taken  some  early  steps 
to  have  undeceived  the  defendants  and  to 
have  disavowed  the  act  of  Khejoo  Meah. 
I  do  not  perceive  that  any  such  obligation 
was  thrown  upon  them.  It  is  not  shown 
that  they  had  any  notice  that  an  amul- 
dusiuck  had  been  granted.  All  that  they 
knew  was  that  a  proposition  had  been  made 
by  Abdool  Luieef  to  obtain  a  lease,  to  which 
proposition  they  did  not  consent.  It  ap- 
pears to  me  that  the  plaintiffs  cannot  be 
refused  possession  of  their  own  property, 
inasmuch  as  it  is  not  shown  that  they  had 
parted  with  their  right  either  by  any  act 
of  their  own  or  by  any  act  of  their  duly 
authorized  agent,  or  by  any  act  of  a  person 
not  authorized  to  act  for  them,  but  which 
they  had  subsequently  ratified. 

It  appears  to  me,  therefore,  that  the 
plaintiffs  were  entitled  to  judgment,  and 
that  the  judgment  of  the  Lower  Court  must 
be  reversed,  and  judgment  entered  for  plaint- 
iffs with  costs.  That  portion  of  the  decree 
of  the  Court  below,  however,  which  awards 
costs  to  the  defendants  Doodraj  Muhton  and 
Brijo  Singh  will  stand,  as  no  cause  of  action 
has  been  made  out  against  them,  and  they 
will  also  get  the  costs  of  this  Court  upon 
the  amount  of  costs  awarded  them  by  the 
Lower  (Jourt. 

Glover,  J, — 1  concur  generally  in  this 
judgment. 


The  28th  November  1870. 

Present .' 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Conyeyancc— -Hindoo  widow— Reversioner— 

Alienation. 

Case  No.  126  of  1870, 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  H.  V,  Bayley 
and  IF.  Markby,  on  the  22nd  June  1870, 
in  special  Appeal  No,  y8  of  i8yo. 

Mohunt  Kishen  Geer  (Defendant-appellant), 

Petitioner, 

versus 

Busgeet  Roy  and  others  (Plaintiffs- 
respondents),  Opposite  Party, 


Baboo  Bhowanee  Churn  Dutt  for  Petitioner. 

Baboo  Unnoda  Per  shad  Banerjee  for 
Opposite  Party. 

When  several  persons  join  in  a  conveyance  and  con- 
vey **  the  whole  and  entire  prouerty  absolutely,'*  they 
must  be  taken  to  have  exercised  every  power  which 
they  possess,  and  to  have  parted  with  their  whole  in- 
terest whether  in  possession  or  expectation. 

A  Hindoo  widow  in  possession  «,nd  the  apparent  next 
taker  by  joining  in  one  conveyance  can  make  a  com- 
plete title. 

Markby,  J. — 1  think  this  is  a  proper  case 
for  the  admission  of  a  review. 

The  case  was  complicated,  and  the  several 
principles  of  law  in  dispute  having  been 
settleil,  we  had  to  apply  them  to  a  variety 
of  circumstances. 

1  think,  in  dealing  with  the  alienation  by 
Teeluk  Chand,  the  widow  of  Janokee,  1  over- 
looked the  fact,  which   is  now  pointed  out, 
'  that  Gooroo,  the  then  apparent  next  taker 
j  of   the   property,    was    a   parly  to  the   con- 
!  veyance. 

It  is  contended  that  his  being  a  party 
would  not  make  any  difference,  because  he 
had  a  share  which  it  was  necessary  to  con- 
vey, and  there  is  no  reason  to  suppose  that, 
when  he  joined  in  the  conveyance,  he  meant 
to  deal  with  anything  more  than  his  own 
share;  and  that,  if  he  had  intended  to  affirm 
and  join  in  the  sale  by  Teeluk  Chand  of  the 
share  vested  in  her  as  widow,  that  should 
have  been  so  expressly  staled. 

It  does  not,  however,  appear  to  me  that 
this  is  the  true  way  of  construing  the  deed. 
When  several  persons  join  in  a  conveyance 
and  convey  "  the  whole  and  entire  property 
absolutely,"  I  think  it  must  be  taken  that 
they  have  exercised  every  power  which  they 
possess,  and  that  they  have  parted  with  their 
whole  interest  whether  in  possession  or  ex- 
pectation. 

But  it  was  also  contended  that,  Gooroo 
being  only  the  possible  next  taker,  his  join- 
ing in  the  conveyance  would  not  make  the 
title  good.  Bui  I  think  that,  even  if  the 
property  did  not  eventually, at  Teeluk  Chand's 
death,  become  vested  in  Gooroo,  still,  accord- 
ing to  the  rule  of  Hindoo  Law  which  has 
been  adopted  by  this  Court,  the  title  of  the 
alienee  is  complete.  To  hold  otherwise 
would  only  necessitate  the  adding  of  two  or 
three  words  to  the  conveyance,  because  the 
widow  may  at  any  time  surrender  the  pro- 
perty to  the  apparent  next  taker,  who  will 
then  become  absolute  owner.    But  that  is 
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not  necessary.     The  two  by  joining  in  one 
conveyance  can  make  a  complete  title. 

I  have  always  understood  this  to  be  the 
rule,  and  no  decision  to  the  contrary  has 
been  produced  before  us.  It  was  said  that 
the  Privy  Council  had  recently  taken  a 
different  view,  but  the  name  of  the  case  was 
not  mentioned,  and  we  have  not  seen  it. 

The  review  will  be  admitted,  and  as  the 
matter  has  been  fully  argued,  there  will  be 
no  necessity  to  hear  the  case  further.  The 
decree*  will  be  amended  in  accordance  with 
his  judgment. 

I  think  there  ought  not  to  be  any  costs. 
If  the  parties  had  paid  prompt  attention  to 
the  judgment  of  the  Court,  the  error  might 
have  been  at  once  corrected  before  the  decree 
was  drawn  up. 

Bay  ley,  J. — I  concur  in  admitting  a  re- 
view in  this  case. 


The  2Sth  November  1S70. 
Present : 

The  Hon'ble  F.  B,  Kemp  and  W.  Ainslie, 

Judges, 

Remand— Evidence— Issues. 

Case  No.  1068  of  1870. 

t 
Special  Appeal  from   a   decision  passed  by  . 

the    Subordinate   Judge   of  Dacca,  dated 

the  nth  March  i^yo,  modify ifig  a  decision  , 

of    the   Moonsiff  of  that   District,    dated  \ 

the  J  1st  July  i86g.  j 

J.  P.  Wise  (Defendant),  Appellant, 

versus 

Ishan  Chunder  Banerjee  and  others  (Plaint- 
iffs), Respondents, 

B  a  boos  Nubo  Kishen  Mookerjee  and  Anund 
Chunder  Ghossal  for  Appellant. 

Baboos  Sreenath  Doss  and  Nuleet  Chunder 
Sein  for  Respondents. 

When  an  Appellate  Court  remands  a  case  under  Sec- 
ticn  354  for  the  trial  of  an  issue  which  the  Lower  Court  \ 
may  have  omitted  to  raise  or  to  try,  it  is  not  limited  to  ' 
the  evidence  then  on  the  record,  but  may  keep  the 
case  pending  on  its  own   file  until  the  return  of  the 
■first  Court's  finding  on  the  issue  with  the  evidence  record- 
ed on  the  trial  thereof :  or  the  Appellate  Court  may  itself  ' 
try  the  issue  so  raised. 


When  the  tvidence  is  accepted  by  a  Subordinate 
Judge  as  sufficient  to  warrant  a  decree,  apd  the  case 
IS  only  remanded  for  a  defect  of  psrties,  his  successcr 
is  justified,  when  the  case  is  returned  by  the  first  Court 
in  respecting  the  former  judgment  and  looking  upontbe 
evidence  as  prima  facie  good  and  sufficient. 

Ainslie,  J. — Ishan  Chindkr  I>ANfik]Ei, 
the  plaintiff  in  this  suit,  sued  Mr,  j.  P. 
Wise,  to  recover  possession  of  two-thirds  of 
a  one-third  share  of  the  julkur  of  the  river 
iNIegna  appertaining  to  talook  No.  343,  and 
of  two-thirds  of  an  8-annas  share  in  julkur 
Meneakhallee. 

This  suit,  having  been  disposed  of  in  ibe 
first  Court,  was  taken  on  appeal  before  ihe 
Subordinate  Judge  of  Dacca.  The  Subor- 
dinate Judge  confirmed  the  judgment  of 
the  first  Court  in  respect  of  julkur  Menea- 
khallee, but  remanded  the  suit  for  re- trial  in 
respect  of  julkur  Megna  in  consequence 
of  a  defect  of  parties,  and  the  case  having 
been  re-tried,  a  second  appeal  was  filed  before 
the  Subordinate  Judge,  and  at  the  hearing 
of  that  appeal  the  Subordinate  Judge  has 
again,  as  regards  the  claim  of  Mr.  Wise, 
remanded  the  case  to  the  first  Court  under 
Section  351  of  the  Code  of  Civil  Proce- 
dure for  trill  of  an  issue  as  to  the  bound- 
aries of  the  julkurs  claimed  bjr  the  panics 
respectively. 

In  special  appeal,  the  appellant  objects 
that  the  Lower  Appellate  Court  was  wrong 
in  remanding  the  case  under  Section  351, 
but  should  have  decided  it  on  the  evidence 
at  present  on  the  record.  We  do  not  en- 
tertain the  slightest  doubt  that  the  Subor- 
dinate Judge  was  wrong  in  remanding  the 
case  under  Section  351,  for  under  that  Sec- 
lion  it  is  only  when  the  fiist  Court  disposes 
of  a  case  upon  any  preliminary  point  so  as 
to  exclude  any  evidence  of  fact,  that  the 
Appellate  Court  ought  to  remand ;  but  we 
do  not  think  that  the  Lower  Appellate  Court 
was  limited  to  the  evidence  at  present  on 
the  record,  for  under  Section  354  it  is  open 
to  an  Appellate  Court  to  raise  any  issue  for 
trial  which  the  Lower  Court  may  have  omit- 
ted to  raise  or  to  try,  keeping  the  case  pend- 
ing on  its  own  file  until  the  return  by  the 
first  Court  of  its  finding  thereon,  together 
with  the  evidence  recorded  on  the  trial  of 
such  issue,  or  the  Appellate  Court  can  itself 
try  the  issue  so  raised.  That  is  the  course 
which  the  Subordinate  Judge  should  have 
adopted,  and  which  he  must  now  adopt. 

The  second  ground  of  special  appeal  is 
that  the  Subordinate  Judge  has  improperly 
accepted   as   binding   the   decision    of    the 
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former  Subordinate  Judge  passed  when  ihe 
case  first  went  up  in  appeal,  and  that  that 
decision  is  only  binding  as  regards  the  Menea- 
khailee  julkur.  There  is  no  doubt  that  this 
conleniion  would  be  perfectly  sound  if  sup- 
ported by  the  record,  but  wc  do  not  think 
that  the  Subordinate  Judge  has  gone  beyond 
this — that  as  the  evidence  on  the  whole 
question  was  before  the  former  Subordinate 
Judge,  and  was  accepted  by  him  as  suflicienl 
evidence  to  warran;  a  decree,  the  case  being 
only  remanded  for  a  defect  of  parties,  he 
thinks  it  his  duly  to  respect  that  former 
judgment,  and  to  look  upon  the  evidence 
be! ore  him  as  primd  facte  good  and  sufli- 
cicnt ;  but  he  has  not  slopped  here,  he  also 
goes  on  to  find  for  himself  tliat  there  was  a 
possession  as  against  Mr,  Wise  witliin  the 
term  of  limitation. 

We  do  not.  therefore,  think  that  there  is 
anything  in  the  second  ground  of  appeal 
which  warrants  our  interference. 

On  the  first  ground,  the  order  of  remand 
to  the  first  Court  must  be  set  a'side,  and  the 
case  sent  back  to  the  Subordinate  Judge  to 
be  completed  under  Section  354.  The  costs 
of  this  appeal  will  follow  the  result. 


The  29th  November  1870. 

Present  : 

The  llon'ble  F.  13.  Kemp  and  W.  Ainslie, 

Judges, 

Act  XXVI.  of  1867,  Schedule  B,  Art.  11,  note 

(A)— Appeal. 

Case  No.  1 134  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Dacca,  dated 
ihe  2^rd  April  iS'jo,  reversing  a  decision 
0/  the  Moonsift  of  that  District,  dated 
ihe  sth  July  if<6().' 

Mofcczooddeen  Chowdhry  (Plaintiff), 
Appellant, 

versus  ' 

Knreemoonissa  Bibee  (Defendant), 
Respondent, 

Jfr.  R»  E,  Vicidale  and  Moulvie  Syud 
Alurhuniul  Ilossein  for  Appellant. 

Dahoos  Debendro  Narain  Base  and  Grish 
Ch under  (rhnw  for  Respondent. 


No  appeal  lies  to  a  Subordinate  fudo^e  from  the  deci- 
sion of  a  Moonsiff  under  Act  X.WI.  of  iJiC/,  Schedule 
B,  Art.  II,  note  (A),  as  to  the  market-value  or  annual 
net  profits  of  property. 

Ainslie y  J, — The  question  raised  by  the 
special  appellant  in  this  appeal  is  whether 
the  Subordinate  Judge  had  the  power  to 
interfere  with  the  finding  of  the  Moonsiff  on 
the  point  of  valuation  of  the  property  in 
suit.  The  pleader  for  the  special  appellant 
relies  upon  note  {b)  under  Article  1 1  of 
Schedule  R  of  Ad  XXVL  of  1867,  in 
which  it  is  said  that  the  Court  may,  either 
of  its  own  moiion  or  on  the  application  of 
any  party  to  the  suit,  issue  a  commission  to 
any  proper  person  directing  him  to  make 
such  local  or' other  investigation  as  may  be 
necessary  and  to  report  thereon  to  the 
Court,  and  the  decision  of  the  Court  as  tO 
the  market-value  or  annual  net  profits  shall 
be  final.  It  appears  to  us  that,  with  refer- 
ence to  the  terms  of  the  Act  quoted  above, 
it  was  not  open  to  the  Subordinate  Judge 
to  liy  the  question  of  valuation,  and  that 
we  are,  therefore,  bound  to  set  aside  his 
judgment  on  that  point,  and  to  lemand  the 
suit  for  trial  on  the  merits.  It  appears  that 
in  this  case  the  first  Court  has  proceeded 
precisely  in  the  manner  pointed  out  in  the 
note  in  question  by  deputing  a  Civil  Court 
Ameen  to  hold  a  local  investigation  as  to 
the  annual  profits  and  market-value  of  the 
land  in  suit,  on  the  question  raised  by  the 
defendant  in  the  suit  as  to  the  jurisdiction 
and  proper  stamp  for  the  plaint.  The  costs 
will  follow  the  result. 


The  29th  November  1S70. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  E.  Jackson, 

Judges. 

Misjoinder— Section  7,  Act  VIII.,  1859. 

In  the  Matter  of 

Rutnessur  D.iss  and  other?,  Petitioners, 

Baboo  Obhoy  Churn  Bose  for  Petitioners. 

Hki.d  that  there  was  no  misjoinder  of  different  causes 
in  a  suit  including  plaintiff's  vvhdie  claim,  \yhere  his 
cause  of  action  \ra<i  that  the  Revenue  Commissioner  had 
taken  possession  of  his  lands  and  given  it  in  pottah  to 
other  people. 

Bayley,  J.— I  think  the  Lower  Court 
ought  to  try  this  case.  The  misjoinder  is 
not  to  be  considered  with  reference  to  the 
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number  or  position  of  the  defendants,  but 
with  reference  to  the  cause  of  aciion  arising,' 
to  each  of  them  respectively.  The  proper 
course  would  be,  1  think,  to  let  summons 
iSNUe  on  the  defendants  and  thus  give  them 
liberty  in  their  defence  to  raise  any  pomt 
of  law,  such  as  that  ot  misjoinder,  as  they 
think  fit  or  may  be  advised. 

yackson,  J. — I  quite  concur.  As  the 
case  stands  at  present,  I  do  not  think  there 
is  any  misjoinder  at  all.  The  plaintiff 
brought  this  suit  with  reference  to  Section 
7,  A61  VIII.  of  1859,  including  the  whole 
claim  arising  out  of  his  cause  of  aciion. 
His  cause  of  action  was  that  the  Revenue 
Commissioner  had  taken  possession  of  his 
lands  and  giv^n  it  in  poitahs  to  other  people. 
Kven  if  there  were  more  than  one  cause  of 
aciion,  it  seems  to  me  that  the  Deputy 
Commissioner  ought  to  have  acted  under 
Section  9.  Ad  VIII.  of  1850,  and  tried  the 
different  causes  of  action  separately.  But  as 
the  case  stands,  there  seems  to  me  to  be  no 
different  causes  of  action  at  all. 


The  29th  November  xS;©, 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Lessor — Lessee— Damages. 

Case  No.  109  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  12th  March  i8yo. 

Mahomed  Esa  Khan  and  others  (Defendants), 

Appellants^ 

versus 

Baboo  Keshub  Lall  (Plaintiff),  Respondent, 

Mr,  R,  T,  Allan  f(  r  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  parly  who  took  from  certain  proprietors  of  an 
estate  a  It-ase  of  their  interest  therein  without  advance, 
or  premium,  not  havinjj  been  put  in  possession,  and 
Hnding"  another  party  in  possession  with  an  adverse 
title,  commenced  a  suit  ag'amst  him,  which  was  unsuc- 
cessful. He  then  sued  the  lessors  and  their  represen- 
tatives for  damasces  to  recover  the  expenses  of  the 
litigation,  and  the  whole  of  the  proHts  he  had  expected 
from  the  lease. 


Hrld  that  the  plaintiff  had  no  ri^ht  to  recover  from 
the  lessors  the  expenses  of  the  litig^ation ;  and,  as  it 
was  not  contended  that  the  lessors  had  wilfully  mis- 
represented thing^s,  he  was  entitled  only  to  nominal 
damages. 

Jackson^  J^.  — The  plaintiff  in  this  case  is 
a  banker.  It  seems  that  he  took  from  three 
ladies,  named  Mussamuis  Ayesha  Begum, 
Elahee  Khanum,  and  Sukeena  Khanum,  a 
lease  of  their  interest  amounting  to  15  anitas 
and  6  dams  in  Mouzah  Amruih,  for  a  period 
of  9  years  without  any  advance  or  premium 
{selamee),  at  an  annual  jumma  of  I,U5 
rupees  under  a  lease,  dated  2nd  January 
1863.  The  plaint  alleges  that  the  lessors 
failed  to  put  the  plaintiff  into  possession ; 
that  the  plaintiff,  finding  another  party  who 
set  up  an  adverse  title  in  possession  of  the 
mehal,  commenced  a  suit  to  recover  posses- 
sion, but  that  the  lessors  omitted  to  render 
him  any  assistance  in  that  suit,  in  conse- 
quence of  which  the  suit  was  defeated.  He 
now,  therefore,  sues  to  recover  from  two  of 
the  lessors  and  from  Mahomed  Esa  Kban 
and  Mussamut  Mokeema  Begum,  who  are 
described  as  representatives  of  the  third 
lessor,  damages  for  breach  of  contract ;  and 
as  the  measure  of  those  damages  be  claims 
to  recover  the  amount  of  expenses  to  which 
he  \yas  put  in  the  litigation  I  have  mention- 
ed, and  also  the  whole  of  the  profits  which 
he  expected  to  derive  from  the  lease  of  ihe 
mehal. 

He  has  got  from  the  Court  below  a  decree 
for  his  entire  claim. 

As  to  the  estimated  profits  under  the  lease, 
the  only  evidence  of  any  kind  offered  by  the 
plaintiff  is  a  copy  of  a  lease  which  appears 
to  have  been  granted  by  one  of  the  defend- 
ants, Elahee  Khanum,  to  a  different  party 
at  a  considerably  higher  rate  than  the  rent 
reserved  under  the  plaintiff's  lease ;  and 
upon  this  piece  of  evidence  the  Court  has 
awarded  damages,  only  providing  that,  in 
respect  of  years  not  yet  come  or  expired, 
the  plaintiff  is  to  receive  the  amount  due  on 
account  of  those  years  as  the  years  fall  in. 

Against  this  decree,  the  representatives 
of  Ayesha  Begum  have  appealed  to  this 
Court. 

It  appears  to  me  that  the  claim  of  the 
plaintiff  is  altogether  untenable.  The  qaes- 
tion  of  the  liability  ot  Mahomed  Esa  Khan 
and  Mu?samut  Mokeema  Begum,  as  the 
heirs  of  Ayesha  Begum,  has  not  been  raised 
before  us.  We  have  only  to  consider  whe- 
ther the  award  of  damages  is  right  or  no. 
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The  less'»rs  have,  no  doubt,  failed  to  carry 
out  in  giving  possession  the  contract  of  lease 
into  which  they  had  entered  with  the  plaint- 
iff. The  pUlniiff  considers  tiMt,  in  conse- 
quence of  that  failure  and  under  the  clause 
in  his  lease  to  which  1  shall  presently  advert, 
he  is  eriiitled  10  recover  from  the  defend- 
ants everything  in  th*e  shape  of  loss  01 
damages  which  he  has  incurred  in  conse- 
quence of  that  failuie. 

The  learned  vakeel  who  appeared  for  the 
respondent  was  at  first  inclined  to  rest  his 
client's  claim  10  those  damages  on  general 
principles,  and  to  contend  thai,  as  a  matter 
of  law,  the  plaintiff  would  have  been  so  en- 
titled without  express  words  being  contained 
in  his  contract.  He  now  appears  to  resile 
from  that  contention,  and  to  rest  the  plaint- 
iff's claim  entirely  upon  the  specific  clause 
in  the  contract. 

That  clause  is  in  these  or  nearly  in  these 
words  :  in  the  event  of  plaintiff  not  being 
put  into  possession  of  the  leased  pre- 
mises, the  lessors  will  have  to  make  gooa 
anything  in  the  shape  of  khisarak  or 
nooksan  to  which  the  lessee  may  be  put 
in  consequence ;  and  it  is  contended  for  the 
resp<>ndent  ih'ai,  in  making  this  agreement, 
the  parties  had  in  contemplation  such  expen- 
diture as  the  plaintiff  claims  in  the  present 
suit. 

I  cannot  see  any  trace  of  the  parties 
having  had  any  such  thing  in  their  contem- 
plation, and  it  appears  to  me  improbable 
ttiax  they  should.  Ii  is  not  denied  that  the 
lessee,  when  ht  found  that  he  could  not  get 
possession,  might  have  thrown  up  his  lease 
and  reiired  tr.-m  the  mailer  altogether. 
U|jon  wnai  principle,  therefore,  is  he  en- 
tiil'-d,  whi-n  ne  had  that  option,  to  say  : 
••  As  a  matter  of  advantage  to  myself  I  prefer 
to  litigate  ihe  title  of  my  vendor  wiih  the 
party  in  possession ;  and  failing  in  ihai  liti- 
gation, I  will  make  my  lessors  pay  my  ex- 
penses '  ?  It  seems  to  me  he  has  no  right 
whatever.  If  he  enttred  upon  this  contest, 
he  dtd  so  at  his  own  risk,  and  having  failed, 
he  must  take  the  costs  on  himself. 

Then  as  to  the  profits,  what  consideration 
had  the  defendants  for  taking  upon  them- 
selves the  risk  of  the  plaintiff  obtaining 
the  profits  which  he  claimed  here  ?  Abso- 
lutely none.  There  was  no  money  advanced. 
The  rent  reserved  was  much  less  than  the 
profits  which  the  plaintiff  claims  that  he 
was  entitled  to.     I  am  at  a  loss  to  see  on 

VoL«IV. 


what  ground  a  party  who  gives  a  lease  such 
as  that  which  is  the  subject  of  the  present 
suit  can  be  called  upon  to  recoup  the  party 
who  fails  to  recover  possession  the  whole 
advantage  which  he  might  have  had  if  he 
had  obtained  po.>session  under  the  lease. 
There  is  no  authority,  as  admitted  by  the 
respondent's  vakeel,  for  any  such  right  as 
a  matter  of  law ;  and  I  certainly  fail  to  see 
anything  in  the  terms  of  the  lease  which 
would  justify  the  claim  in  this  particular 
case.  It  is  not  contended  that  there  was 
any  misconduct  on  the  part  of  the  lessors, 
or  that  they  wilfully  misrepresented  things, 
and  so  led  him  into  any  expense  which  he 
might  not  otherwise  have  incurred.  So 
far  as  we  know  anything  to  the  contrary, 
tne  lessors  bond  fide  believed  that  they  had 
tiile,  and  under  that  belief  granted  the  lease 
to  the  lessees.  He  and  they  were  both  dis- 
appointed ;  he  loses  the  lease,  and  they  the 
rent.  All  that  the  plaintiff  is  entitled  to 
under  the  circumstances,  we  think,  is  nomi- 
nal damages,  and  those  damages  we  fix  at 
200  rupees. 

The  judgment  of  the  Court  below  will, 
therefore,  be  reversed,  and  judgment  will  be 
entered  for  the  plaintiff  for  200  rupees. 
Each  party  will  pay  their  own  costs  in  the 
Court  below,  and  the  appellant  will  get  the 
costs  of  this  appeal. 

Glover^  J. — I  concur. 


The  30th  November  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Certificate  under  Act  XXVI L  of  x86o— Hindoo 

devotees. 

Case  No.  283  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  officiating  Judge  of  Purmah^ 
dated  the  isth  June  i8jQ, 

Gureeb  Doss  (Petitioner),  Appellant, 

versus 

Mungul  Doss  (Opposite  Party),  Respondent, 

Mr.  R.  T.  Allan  for  Appellant. 

Baboo  Debendro  Chunder  Bose  for 
Respondent. 
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The  person  entitled  to  a  certificate  enabling  him  to 
collect  the  debts  due  to  the  estate  of  a  deceased  ascetic 
or  devotee  must  be  the  disciple  or  spiritual  brother  or 
preceptor  of  the  deceased,  and  such  person  should  not 
be  deprived  of  his  right,  even  though  mentally  inca- 
pable of  succeeding  to  the  office  of  the  deceased. 

Jackson,  J, — The  Judg^,  in  disposing  of 
this  matter,  appears  to  have  gone  beyond 
his  proper  province.  The  question  that  he 
had  to  determine  was,  who  was  entitled  to 
a  certificate  enabHng  him  to  collect  the 
debts  due  to  the  estate  of  the  deceased  Bal 
Gobind.  The  well-known  rule  in  these 
matters  is,  that  the  person  entitled  is  the 
disciple  or  spiritual  brother  or  preceptor 
of  the  deceased,  who  appears  in  this  case 
to  have  been  an  ascetic  or  devotee.  The 
question  is  on^  which  ought  not  to  be  mixed 
up  with  the  right  to  succeed  to  the  office 
of  Mohunt,  and  the  person  who  is  entitle  i 
in  such  cases  ought  not  to  be  deprived  of 
his  rights  either  because  he  has  lost  hi<; 
fingers,  or  is  of  advanced  age,  or  even  be- 
cause he  appears  to  be  mentally  incapable 
of  holding  that  office ;  for  even  if  the  peti- 
tioner  was  a  lunatic,  the  Court,  on  being 
moved,  would  lake  proper  means  to  protect 
his  interests,  but  would  not  refu.<e  him  what 
he  was  entitled  to ;  but  it  seems  to  me  there 
is  no  ground  for  assuming  the  incapacity  of 
this  party.  KTe  appears  to  have  been  a 
person  attached  to  the  shrine  at  which  the 
deceased  person  ministered.  He  appears 
also  to  have  been  of  the  same  school,  and 
to  have  been  the  preceptor  of  his  preceptor, 
.whereas  the  rivil  claimant,  Mungul  Doss, 
belongs  to  a  different  community.  Under 
these  circumstances,  I  think  there  can  be 
no  doubt  that  the  appellant  was  entitled  to 
the  certificate  which  he  asked  for. 

It  is  observed  by  the  Judge  (hat  his  de- 
cision in  no  way  touches  th.e  question  of 
succession  to  the  Guddee,  and  the  same 
observation  will  apply  to  our  decision. 


I    think  the   Judge's  order  must   be   set 
aside  with  costs. 

Glover,  J, — 1  am  of  the  same  opinion. 


The  30th  November  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Injunction  as  to  property— Civil  Court's 

powers. 

Shaikh  Moheeooddeen,  Peiiiioner, 

versus 
Shaikh  Ahmed  Hossein,  Opposite  Party, 

Mr,  R,  E.  Ttvidale  for  Petitioner. 

No  one  for  Opposite  Party. 

The  power  of  a  Court  to  attach  property  and  to  ap* 
point  a  receiver  extends  only  to  the  better  manage- 
ment qr  custody  of  any  property  which  is  in  dispute, 
^nd  ceases  when  the  suit  comes  to  an  end.  An  injunc- 
tion in  respect  of  property  cannot  be  maintained  alter  a 
claim  is  dismissed  or  pending  an  appeal. 

Jackson,  J. — Wi£  think  there  can  be  no 
doubt  tnat  the  order  ot  the  Subordinate 
Judge  refusing  to  withdraw  the  attachment 
and  the  order  appointing  a  receiver  made 
under  Section  92  of  the  Code  of  Civil 
Prv)cedure  after  the  dismissal  of  the  suit, 
is  erroneous,  and  that  the  injunction  comes 
to  an  end  when  the  case  has  been  dis- 
missed. 

The  power  of  the  Court  in  respect  .of 
such  matters  extends  only  to  the  better 
management  or  custody  of  any  propertj 
which  is  in  dispute  in  a  suit,  and  therefore 
when  the  suit  has  come  lo  an  end,  and  when 
there  can  be  no  longer  any  decree  to  satisfy 
or  property  coming  to  the'  defendant  in  that 
suit,  there  can  be  no  further  ground  for  the 
continuance  of  an  injunction  or  any  such 
measure. 

Section  96  shows  that,  if  the  claim  of  the 
plaintiff  is  dismissed,  and  it  shall  appear 
that  there  was  no  probable  ground  for  in- 
stituting the  suit,  the  Court  may  award  com- 
pensation to  the  plaintiff.  If  it  bad  been 
contemplated  that  an  injunction  or  an  aitach- 
ment  might  subsist  pending  an  appeal,  or 
until  the  period  for  lodging  an  appeal  bad 
elapseil,  the  Court  would  not  probably  hav« 
had  authority  given  it  to  grant  compensa- 
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tion  under  thai  Section.  The  Act  does 
not  give  power  to  th§  (Jourt  to  attach  pro- 
perty or  to  maintain  an  injunction  in  re- 
spect of  property  until  an  appeal  shall  have 
been  lodged,  or  after  the  appeal  has  been 
admitted  during  the  pendency  of  the  appeal. 
Bat  the  Appellate  Court  has  the  same  power 
in  respect  of  granting  an  injunction  which 
the  Court  of  original  jurisdiction  has.  If, 
therefore,  the  party  whose  suit  has  been  dis- 
missed desire  to  have  any  measure  taken 
for  the  better  management  of  the  property 
which  he  claims,  he  will  be  at  liberty  to 
apply  to  the  Appellate  Court  who  hasauihor- 
itv  to  make  such  an  order.  The  order  of 
the  Subordinate  Judge  must  be  set  aside 
with  costs. 


The  30th  November  1870. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Sale  in  ezectttion— Appeal — Section  257,  Act 
•      VIII.,  1859. 

Case  No.  277  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Bhaugulpore,  dated 
the  2jrd  May  rSyo,  reversing  an  order 
0/  the  Subordinate  Judge  of  that  Dis- 
tricty  dated  the  ijth  December  i86g, 

Sonamonee  Dossia  (Decree-holder), 
Appellant, 


versus 

Motee  Singh  and  others  (Judgment-debtors), 

Respondents, 

Baboo  Taruck  Nath  Palit  for  Appellant. 

Baboo  Luckhee  Churn  Bose  for 
Respondent. 

A  judgment-debtor  having  preferred  various  objec- 
tions  to  the  Court  of  the  Subordinate  Judgre  which  was 
executing  the  decree  against  him,  his  objections  were 
rejected,  and  the  Court  prcjceeded  to  sell  the  property 
attached  in  execution.  The  judgment-debtor  then 
preferred  an  appeal  to  the  Judge  agamst  the  order 
which  threw  out  his  objections,  but  without  expressly 
objecting  to  the  confirmation  of  the  salc- 


H ELD  that  the  Judge  was  entitled  to  deal  with  the 
case  as  an  appeal  ag^ains^  the  sale,  which  had  taken 
place  before  the  appeal  was  preferred  ;  and  no  further 
appeal  therefore  lay  to  the  High  Court. 

Jackson,  J. — In  this  case  the  Zill.ah  Judge^ 
upon  an  appeal  by  the  judgment-debtor,  set 
aside  the  sai^i  ordered  by  the  Subordinate 
Judge  in  execution  of  decree.  It  has  been 
determined  by  a  Full  Bench  of  this  Coirrt 
in  a  case  which  is  to  be  found  reported  in 
9  Weekly  Reporter,  page  218,  that  in 
such  cases  there  is  no  further  or  special 
appeal  to  the  High  Court ;  and  the  decree- 
holder  who  comes  before  us  in  special  ap- 
peal contends  that  in  this  case  the  Zillah 
Judge  did  not  act  under  the  provisions  of 
Section  257  of  the  Procedure  Code,  that 
he  consequently  acted  without  jurisdictien, 
and  this  Court  may  interfere  under  its  gene- 
ral powers  of  supervision  given  by .  Section 
35,  Act  XXIIl.  of  1861. 

The  facts  are  these :  Previous  to  the 
sale,  the  judgment-debtor  preferred  various 
objections  to  the  Court  which  was  ex6cutiY)g 
the  decree,  one  of  them  being  that  the  pra- 
clamation  or  publication  had  not  been  duly 
effected  ;  that  the  Court  rejected  the  peti- 
tion of  objection,  and  immediately  afterwards 
proceeded  to  sell  the  property.  The  judg- 
ment-debtor preferred  an  appeal  immediately 
to  the  Zillah  Judge,  but  without  expressly 
objecting  to  the  confirmation  of  sdle,  and 
thereafter  appealing  to  the  Zillah  Judge  he 
made  his  appeal  against  the  order  which 
threw  out  his  objections. 

Now,  the  contention  of  the  decree-holder 
is  that  the  judgment-debtor  was  bound  to 
have  first  preferred  an  objection  to  the 
Subordinate  Judge  after  the  sale,  upon  the 
very  point  upon  which  he  had  preferred  an 
objection  before  the  sale.  Of  course,  the 
Subordinate  Judge  would  come  to  the  same 
conclusion  that  he  did  on  the  former  occa- 
sion. It  is  obviously  desirable  that  objec- 
tions to  sales  should  be  preferred  at  the 
earliest  possible  moment.  We  think  the 
Judge,  having  the  matter  before  him,  was 
entitled  to  deal  with  the  appeal  as  an  appeal 
against  the  sale  which  had  taken  place 
before  the  appeal  was  preferred,  and  as  if 
it  were  an  appeal  against  the  order  con- 
firming the  sale.  Under  these  circumstances, 
the  objection  is  one  6t  form,  and  one  which 
we  ought  not  to  entertain,  but  we  ought 
to  deal  with  this  as  an  appeal  under 
Section  257,  and  as  such,  one  up^n 
which  a  further  appeal  cannot  be  entertained. 
The  appeal  must,  thcicfore,  be. dismissed 
with  costs. 
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The  30th  November  1870. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges.  , 

Recorder's  Court  ^Assistant  Commissioner — 

Execution. 

In  the  matter  of 
Kyanpettee  of  Moulmein,  Petitioner^ 

versus 

Nga  Sha  Law  and  another,  Opposite  Party. 
Mr.  W.  A.  Montriou  for  Petitioner. 
Mr.  Sanderson  for  Opposite  Party. 

The  Court  of  the  Recorder  of  Moulmein  has  no  juris- 
diction to  execute  a  decree  made  by  the  late  Court  of 
the  Town  Assistant  Commissioner. 

Jacksony  J. — We  think  it  quite  clear  that 
the  Court  of  the  Recorder  of  Moulmein 
had  no  jurisdiction  to  issue  execution  upon  a 
decree  made  by  the  late  Court  of  the  Town 
Assistant  Commissioner.  The  Recorder's 
Act  (XXI.  of  1863)  contains  no  provision, 
such  as  is  to  be  found  in  the  High  Court's 
Act  and  other  Acts  of  the  kind,  enabling  the 
Court  of  the  Recorder  to  deal  with  suits 
or  proceedings  previously  pending  in  any 
other  Court,  or  enabling  that  Court  to  conti- 
nue in  the  way  of  execution,  or  otherwise, 
any  matters  commenced  or  decided  in  other 
Courts.  The  learned  Recorder  assumes  that 
the  extinct  Court  of  the  Town  Assistant 
Commissioner  had  been  absorbed  in  the  Re- 
corder's Court ;  but  there  appears  to  .be  no 
foundation  for  this  opinion.  It  is  probable 
that  the  decree  upon  which   execution  has 

not  been  had  may  afford  a  cause  of  action 

• 

of  which  the  Recorder  may  take  cognizance; 
but  that  is  a  matter  we  need  not  decide  at 
present.  We  think  that  the  order  complained 
of  must  be  set  aside,  the  rule  being  made  ab- 
solute with  costs. 


Tiie  I  St  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Plaint — Special  appeal. 

Case  No.  722  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judicial  Commtfswntr 
of  Chota  ISiagpore,  dated  the  22nd 
January  /8yOy  affirming  a  decision  of 
the  Deputy  Commissioner  of  Lohar- 
dugga,  dated  the  yth  June  i86g. 

Sree  Pershad  (PlaintiflF),  Appellant, 

versus 

Raj  Gooroo  Trumbuck  Naih  Deo  and  others 
(Defendants),  /Respondents. 

Bahoos    Mohesh     Chunder     Chowdhry    and 
Wopendro  Chunder  Bose  for  Appellant. 

Mr.  R.  T.  Allan  and  Bahoo  Rash  Beharee 
Ghose  for  Respondents, 

Where  the  prayer  in  a  plaint  was  to  have  an  alienation 
set  aside  by  reason  of  the  illc4?itimacy  i»f  the  party 
who  made  it,  and  the  plaintiff  failed  to  piov.*  the  alleeed 
illegitimacy,  he  was  held  to  be  debarred,  in  spcrial 
appeal,  from  ur^^in^r  a  new  ground  for  the  prayer,  i»i*.,  the 
absence  of  consent  of  other  heirs. 

Bayley,  J. — Wr  think  this  special  appeal 
must  be  dismissed  wjth  cosis.  Th«:  point 
now  raised  before  us  was  not  raised  in  the 
plaint.  The  prayer  in  the  plaint  was  that, 
whereas  the  parly  who  made  the  alienation 
was  not  the  legitimate  son,  therefore  the 
alienation  was  invalid,  and  should  be  set 
aside. 

The  Lower  Appellate  Conrt  distinctly  re- 
cords that  the  point  was  raised   for  ihe  first 
lime  before  thai  Court,  and  it  is  not  denied 
by  the  special   aj)pelliint  ihai  this   was  so; 
bui    it    is    argued  before  us  thai,  wheihcr  ii 
be  so  or  not,  ihe  point  is  involved  in  the 
facts  of  the  ca^e,   and   we   are    pre.ssrd   10 
decide  whether,  supposing  ihe  Icgiiimacy  10 
be  admitted,  it  is  not  in  ihe   power  of  the 
plaintiff  to  sue  and   obiain  a  decree  10  sel 
a'^ide  the  alienation  as   bcin*;  made  .vimout 
the   con«?ent    of  ihe  other    heus    in    a  j.>in: 
Hindoo  family  living  under  the  Miiaksbaua 
Law. 
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Now,  it  is  clearly  laid  down  in  the  Privy 
Council  case  of  Eshan  Chunder  Singh,* 
Volume  XII.,  Moore's  Indian  AppeaU,  that 
the  Courts  are  to  restrict  the  plaintiff  to  his 
prayer  in  the  plaint,  and  not  to  give  decrees 
which  go  beyond  that  prayer.  Applying 
that  test  to  this  case,  the  prayer  in  the 
plaint  is  to  have  the  alienation  set  aside, 
because  it  is  invalid,  not  by  reason  of  the 
absence  of  the  consent  of  other  heirs,  but 
by  reason  of  the  illegitimacy  of  the  party  ; 
and  if  we  decide  the  case  on  the  point  now 
raised  for  the  first  time,  we  shall  virtually 
declare  that,  although  the  plaintiff  asked  to 
set  aside  the  alienation  for  the  specific 
reason  0/  the  illegitimacy  of  the  party^  and 
failed  to  prove  that  fact,  yet  he  is  entitled 
to  have  that  alienation  set  aside  now,  afier 
such  failure,  on  the  new  ground  of  the  ab- 
sence of  the  consent  of  other  heirs,  which 
was  not  the  point  raised  in  the  plaint. 
That  comeSj^  I  think,  within  the  prohibition 
and  injunction  of  the  Privy  Council  Ruling 
cited,  and  from  what  has  been  stated  above 
it  is  clear  that  the  proposition  now  attempt- 
ed to  be  urged  is  extraneous  and  separate 
from  that  on  which  the  plaintiff  based  bib 
prayer,  and  ^ being  extraneous  and  quite 
separate  cannot  be  said  to  be  involved  in 
it. 

Our  attention  has  been  drawn  to  two  de- 
cisions, one  reported  at  page  28,  Volume  XII.. 
Weekly  Reporter,  dated  29th  July  1868, 
and  another  in  page  15,  Volume  VIII.,  Week- 
ly Reporter,  dated  7ih  June  1867  ;  but  there 
is  rK>thing  in  those  judgments,  nor  has  the 
pleader  for  the  special  appellant  been  able 
to  show  us  anything  in  them  which  justifies 
the  contention  that,  where  there  is  an  aliena- 
tion made  by  one  shareholder,  and  anothe 
sharer  sues  to  set  aside  that  alienation,  it 
follows  as  a  consequence  that  a  decree  mus' 

•  6  W.  R.,  P.  C,  p.  57. 


be    absolutely  given  to   the  party  who  sues 
to  set  aside  the  alienation. 

We  dismiss  this  special  appeal  with  costs. 


The  ist  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Costs —  Deposit 

Case  No.  285  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Jud^e  of  Bhaugulpore, 
dated  the  4th  June  iSyo. 

Rajah  Leelanund  Singh  (Decree-holder), 

Appellant, 

versus 

The  Court  of  Wards  on  behalf  of  the  Rajah 

of  Durbhungali  (Judgment-debtor), 

Respondent, 

Mr,  R.  E.  Twidale  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

Costs  are  not  consequential  upon  partial  relief  being 
{granted  fn  a  suit,  involving  a  much  larger  subject- 
inatter,a  portion  of  which  is  still  suh-judtce,Kx\^  cannot, 
therefore,  be  given  by  thtr  W\\i\\  Court  upon  a  decree  of 
the  Privj'  Council  if  m»t  provided  for  by  the  decree, 

A  deposit  of  costs  accompanied  by  a  prayer  that  they 
should  be  inquired  into  upon  a  particular  principle  does 
nut  imply  an  admission  on  the  part  of  the  depositor 
or  his  obligation  to  pay  costs  to  the  extent  of  the  de- 
posit. . 

Jackson,  J, — Thk  appeal  in  this  case 
relates  to  certain  questions  arising  in  exe- 
cution of  a  decree  ot  Her  Majesty  in  Coun- 
cil. The  appellant,  who  is  Rajah  Leelanund 
Singh,  had  brought  a  suit  to  recover  a  large 
quantity  of  immoveable  property,  which 
suit  was  entirely  dismissed  by  the  decree 
of  the  late  Sudder  Court.  On  appeal  to 
Her  Majesty  in  Council,  the  plaintiff  ob- 
tained judgment  in  respect  of  two  mouzahs; 
And  as  to  some  further  portion  of  the  claim 
A  remand  took  place,  and  the  claim  in'  regard 
to  that  further  portion  has  not  yet  termi- 
nated. 

On  a  former  occasion,  when  this  Court 
\vas  called  upon  to  01  de-  execution  in  con- 
fortnity  with  the  decree  of  Her  Majesty  in 
Council,   the    Court  declined  to   make  any 
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udicial  Com- 
at  should  be 


order  in  respect  to  the  wassilat.of  the  two 
mouzahs  decreed,  because  the  decree  which 
was  sought  to  be  executed  contained  no  in- 
structions in  that  behalf.  The  plaintiff  there- 
upon appealed  again,  and  the 
mittee  observed  that  the  wassi 
looked  upon  as  consequential  upon  the  award 
for  the  immoveable  property  in  dispute,  and 
directed  accordingly  that  wassilat  should 
be  assessed.  The  present  appeal  relates  to 
this  very  amount  of  wassilat  which  has  now 
been  refused  by  the  Subordinate  Judge,  the 
order  of  the  Privy  Council  not  having  ap- 
parently reached  his  Court :  the  appeal  also 
relates  to  certain  questions  of  costs. 

Now,  I  confess  that,  in  dealing  with  exe- 
cution of  decrees  from  Her  Majesty  in  Coun- 
cil, I  expect  to  be  on  some  future  occasion 
somewhat  embarrassed  in  dealing  with  ques- 
tions of  wassilat  in  consequence  of  the  ob- 
servations made  by  their  Lordships  in  this 
appeal ;  but  in  the  present  case  there  can 
be  no  doubt.  The  Judicial  Committee  having 
interpreted  its  own  decree  as  having  includ- 
ed wassilat,  execution  must  include  such 
wassilat  accordingly.  The  wassilat,  there- 
fore, must  be  ascertained  in  terms  of  the 
decree  of  Her  Majesty  .in  Council,  dated 
19th  July  1870. 

But,  however  the  case  may  be  as  to  wassi- 1 
lat,  it  appears  to  me  clear  that  costs  are 
not  consequential  upon  partial  relief  being 
granted  in  a  suit  involving  ii  much  larger 
subject-matter,  a  portion  of  which  is  still 
sub  judice,  and  it  is  impossible  to  say  what 
conclusion  the  Privy  Council  will  arrive  at 
in  regard  to  the  costs  of  ihe  whole  litigation 
when  it  has  the  matter  before  it;  and  as  the 
costs  have  not  been  provided  for  by  the  de- 
cree of  that  tribunal,  I  do  not  think  we  will  be 
right  in  giving  them. 

As  to  the  costs  of  the  Court  below,  it  was 
insisted  that  the  Court  of  Wards,  having 
made  a  deposit  of  600  rupees,  and  prayed 
that  the  costs  should  be  emiuircd  into  upon 
a  particular  principle,  has,  in  fact,  admitted 
that  it  was  bound  to  pay  costs  to  that  ex- 
tent. I  think  that  the  deposit  meant  no- 
thing more  than  a  payment  into  Court  of 
an  amount  which  the  Court  of  Wards  has 
assumed  as  the  outside  amount  it  would  have 
to  pay  on  that  account.  I  think  the  Court 
was  not  bound  to  award  costs  when  it  did 
not  otherwise  find  that  costs  were  payable. 

The  other  point  reliu-s  to  costs  which 
are  costs  of  the  proceedings  in  appeal  to 
England.     Those    are    matters   over    which 


the  Judicial  Committee  alone  have  jurisdic- 
tion, and  I  do  not  think  we  would  be  jus- 
tified in  ordering  the  costs  of  such  an  ap- 
peal when  the  Judicial  Committee  have  not 
ordered  them. 

Each  party  must  pay  his  own   costa  of 
this  appeal. 

Glover^  y. — I  concur. 


The  1st  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges . 

Sections  3  satf  17,  Act  X  of  2859— Rates^ 
Assumptions — Bhaolee  payments. 

Case  No.  1 149  of  1870  under  Ad  X«  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  0/ Painay  daied  the  nth  March 
i8yOy  reversing  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  jrd 
October  i86g. 

Ram  Dyal  Singh  (Defendant),' i4/>^^//tf«/, 

versus 

Baboo  Luchmee  Narain  (PlaintiflF), 
Respondent, 

Moulvte  Mahomed  Yusufiox  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

In  a  suit  against  a  ryot  who  had  been  paying  on  the 
bhaolee  principle,  for  a  kubooleut  binding^  him  to  pay 
a  money-rent  in  excess  of  anythin}^  that  he  had  been 
pay  in":,  in  which  plaintiff  based  his  claim  upon  Clause  t, 
Section  17,  Act  X.  of  1859,  where  the  Judge,  proceeding 
entirely  upon  the  engagements  of  other  ryots  **  holding 
the  same  blocks  of  land  as  the  defendant^*'  assumed  the 
rents  claimed  to  be  reasonable  and  in  proportion  tu  the 
produce,  and  decreed  the  plaintiff's  claim  :  it  was  held 
that  the  assumption  was  unwarrantable,  and  the  deci- 
sion untenable. 

Qtuere. — Under  the  words  **  rate  of  rent"  in  Section  3i 
Act  X.  of  1859,  did  the  legislature  intend  that  a  ryot 
should  be  required  to  give  a  kubooleut  at  nukdee  rates 
when  he  had  been  previously  holding  upon  a  bha4>Ui 
tenure  ? 

Jacksony  J. — Thk  plaintiff  in  this  suit  is 
the  zemindar.  He  alleges  that  the  defend- 
ant holds  within  his  estate  a  qoantity  of 
land  amounting  to  80  beegahs,  or  there- 
abouts, which  is  held  partly  by  the  nukdee 
or  cash  rent,  and  partly  upon  the  bhaolee 
principle,  that  is,  the  principle  of  division 
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^i  crops  between  the  landlord  and  tenant ; 
^nd  then  sets  forth  that  the  divibion  of  crops 
^nd  the  amount  to  be  paid  causing  continual 
disputes  between  the  landlord  and  tenant, 
he  is  desirous  of  having  the  rate  once  for 
all  fixed  and  determined  in  the  way  of  cash 
payment ;  that  he  has,  accordingly,  tendered 
a  pottah  at  a  rate  which  he  considered  rea- 
sonable, and  called  upon  the  defendant  to 
give  him  a  kubooleut ;  and  that,  the  defend- 
ant having  refused  to  comply  with  his  de- 
mand, he  brings  this  suit. 

The  defendant's  statement  varies  much 
from  that  of  the  plainiifTs  in  respect  of  the 
proportion  at  which  the  land  has  been  held 
nukdee  and  bhaolee ;  and  he  alleges  that  he 
has  held  by  far  the  greater  portion  of  the 
land  at  one  uniform  rate  of  division  of  crops 
for  a  number  of  years ;  -and  he,  therefore, 
claims  the  benefit  of  Section  4,  Act  X.  of 
1859,  and  of  the  exemption  provided  by 
Section  3  of  the  Act. 

The  Deputy  Collector  who  tried  the  suit 
found  the  plaintiff  entitled  to  a  kubooleut 
from  the  defendant,  not  at  the  rate  which  he 
claimed,  but  at  a  somewhat  lower  rate ;  and 
if  the  finding  of  the  ZiUah  Judge  had  been 
in  accordancfe  with  that  of  the  first  Court, 
we  should  have  been  bound  to  reverse  the 
judgment  on  that  ground  in  conformity 
with  the  ruling  of  the  Full  Bench,  lnas< 
much  as  ttie  plaintiff  could  not  be  entitled 
to  recover  a  kubooleut  at  another  rate  than 
that  at  which  he  had  tendered  the  pottah  ; 
but  the  case  coming  on  appeal  by  both  par- 
ties before  the  Zillah  Judge,  the  Judge  was 
of  opinion  that  the  plaintiff  was  entitled  to 
the  rates  which  he  claimed ;  and  he,  there- 
fore, gave  the  plaintiff  a  decree  for  a  kuboo- 
leut at  the  rate  claimed. 

The  grounds  of  special  appeal  argued 
before  us  have  been  two.  In  the  first  place, 
that,  in  the  circumstance  of  the  defendant's 
holding,  namely,  of  his  having  held  bhao- 
l€4  for  a  number  of  years,  the  plaintiff 
would  not  be  entitled  to  ask  for  a  kubooleut 
at  nukdee  rates  from  him  at  all;  and,  second- 
ly, that  the  evidence  on  which  those  rates 
were  assessed  was  not  such  as  the  Judge 
ought  to  have  proceeded  upon. 

In  respect  of  the  Judge's  ruling  upon  the 
first  point,  the  pleader  for  the  respondent 
has  referred  us  to  a  case  in  4  Weekly  Re- 
porter, page  23,  Act  X.  Rulings;  and  also  to 
another  case  in  8  Weekly  Reporter,  page 
170,  in  which  that  first  ruling  is  followed. 
There  the  learned  Judges  appear  to  have 


held  that  payment  for  a  number  ot  years  at 
one  uniform  bhaolee  rate  would  not  be  a 
payment  at  an  unchanged  rate,  such  as  would 
protect  a  ryot  under  the  provision  of  Sec- 
tion 3,  Act  X.  of  1859. 

Now,  if  it  were  necessary  for  us  to  decide 
the  case  on  this  quesiion/l  confess  I  would 
have  considerable  difficulty  in  assenting  to 
the  rulings  in  these  cases;  because,  if  the 
rulings  are  correct,  the  Legislature  must 
have  intended  that  ryots  who  have  held  land 
upon  one  principle,  that  is  to  say,  upon  one 
fixed  ratio  of  division  of  the  produce  of 
their  land  with  the  landlord,  from  the  time 
of  the  Permanent  Settlement,  would  be  en- 
titled  to  no  protection  whatever,  but  would, 
after  these  80  or  90  years,  be  subject  to  a 
suit  for  enhancement  or  for  commutation  of 
their  rent  at  such  money-rates  as  the  land- 
lord might  be  enabled  to  prove. 

1  cannot  believe  that  the  Legislature 
could  have  intended  any  such  injustice  to 
ryots  in  those  parts  of  the  country  where 
the  bhaolee  system  is  prevalent,  as  it  is  in 
many  parts  of  Behar.  In  those  parts  of 
the  country,  there  being  no  such  thing  as  a 
rate  of  rent  in  money,  ryots,  holding  from 
the  time  of  the  Permanent  Settlement,  would 
have  no  protection  whatever,  unless  the 
Legislature  meant  to  include  under  the 
words  ••  rate  of  rent"  the  mode  or  principle 
of  bhaolee  payment.  But  it  is  not  neces- 
sary for  us  to  determine  the  case  upon  this 
point;  if  it  had  been  so,  I  should  have  been 
inclined  to  propose  a  reference  to  a  Full 
Bench. 

Upon  the  second  question,  we  have  to 
consider  whether  the  Judge  had  before  him 
such  evidence  as  would  justify  a  finding  in 
favor  of  the  plaintiff.  I  think  it  quite  clear 
that  this  suit  must  be  dealt  with  as  a  suit 
for  enhancement.  As  the  plaint  stands,  it 
really  seems  to  amount  to  no  ground  of  ac- 
tion at  all.  What  the  plaintiff  says  is  that, 
as  the  mode  of  payment  at  present  in  force 
leads  to  perpetual  disputes.  I  have  thought 
It  fit  to  commute  the  ryot's  rent  into  a 
fixed  money-payment,  and  tendered  him 
a  pottah  at  that  rate;  and  1  demand 
that  he  should  give  me  a  kubooleut  But 
It  seems  pretiy  clear  that  the  landlord 
did  seek  to  obtain  from  the  ryot  a  kuboo- 
leut binding  him  to  pay  a  rnoney-rent  in 
excess  of  anything  that  he  had  been 
paying,  and  the  pleader  for  the  respondent 
admitted  that  he  founded  his  claim  (the 
defendant   being  a  ryot   having  a   right  of 
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of  rent  paid  by  such  ryot  is  below  the  pre- 
vailing  rate   payable   by   ihe   same  class   ot 
ryots  for  land   of  a  similar  description  and 
with  similar  advantages  in  the   places   adja- 
cent.    Now,     had     the    Judge    before    him 
any    evidence   to   show    that    the    ryot    was 
paying  a  rate  of  rent  be.ow   the    prevailing 
rate  payable  by  ihe  same  class  of  ryots  for 
land  of  a  similar  description  and  wiih  simi- 
lar advantages  in  the  places  adjacent?     It 
seems  to  me  that  he  had  none  at  all.     The 
Judge  discusses  at  some  length  the  amount  of 
the  produce,  but  as  to  the  money  equivalent 
he    goes    entirely    upon    the    kubooleuts     or 
engagements  of  seven  ryots  holding  "in  the 
same  blocks  of  land  as  the  defendant/*  which, 
he  says,  seem  to  be  bond  fide ;  and  then  he 
proceeds  to  say :  *'  If  they   have  agreed   to 
"  pay  a  money-rent  at  those  rates  instead  of 
'*the  previous  rent  in  kind,  it  must  be  as- 
*'  sumed  that  ihe  rents  are  reasonable  and  in 
"proportion  to  the  produce;"  but  why  was 
the   plainiifT  entitled   to    have   this   assumed 
as  against  the  defendant  ?     It  appears  to  me 
that  that  portion  of  the  Judge's  decision  is 
untenable. 

We  asked  if  there  was  any  other  evidence 
to  support  the  finding  of  the  Judge  on  this 
point.    None  was  shown,  but  we  were  referred 
to  the  claim  of*  the  defendant  for  damages  in 
a   suit   where  the   landlord   had    unlawfully 
attached  the  crops,  and  there  it  is  said  that 
the  defendant,    then    the    plaintiff,    claimed 
damages  5ft  per  cent,  higher  than  the  present 
statement.     But  that  does  not  affect  the  case. 
The  plaintiff,  when  suing  for  damages,  would 
naturally  put  his  case  as  high  as  he  couhl. 
but  he  made  no  statement,  no  admis.sion,  then 
as  to  what  the  rates  vvere ;  and  even  allow- 
ing that  the  kubooleuts  of  these  seven  ryots 
are  good  for  what  they  purport  to  be,  name- 
ly,  bond  fide  admissions   of  seven    ryots   in 
the  same  blocks   of    land,  they  would    not 
amount  to  what  the  law  prescribes,  namely, 
evidence  that  the  rate  of  rent  paid  by  thi 
defendant  is  below  the  rati-  pa>Hble  by  the 
same   class  of  ryots  tor    land   of   a   similar 
description  and  with   similar  advantages  in 
the   places   adjacent.     Does   it  appear   that 
these  ryots  had   righrs  of  occupancy,  or  to 
what  class  of  ryots  they  belonged,  or  that 
they  cultivated  land  possessing  similar  ad- 
vantages  or    being   of    the   same    quality  ? 
Nothing  of  the  kind  is  shown. 


occupancy)   upon  the  first  Clause  of  Section    could  not  be  entitled  to  obtain  the  decree 
17,   Act  X.   or   1859,   namely,  that  the  rate    ,„i,;^u  ,.     -n       »     ^  n  i_   ^     . 

-  ■  which  the  Deputy  Collector  had  given  hira, 

and    therefore,    in    reversing    the   judgment 

of  the  Court  below,  I  do  not  think  we  ought 

to  confirm  that  of  the  Deputy  Collector,  but 

dismiss  the  plaintiff's  suit  in  iolo. 

The  appellant  will  get  his  costs. 

Glover,  y. — I  concur  in  this  judgment 


The  ist  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 

Misconduct— Investigation— Costs — Jnrisdic* 

tion. 

In  the  Matter  of 

The  Collector  of  Tirhoot,  Peliiioner. 

Baboo  Unookool  i  hunder  Mookerjte  for 

Petitioner. 

Upon  the  application  of  the  Collector,  who  was  a 
party  to  a  suit,  an  inquiry  was  held  by*the  Subordinate 
Judge  into  the  conduct  of  a  Civil  Court  Aroeea,  wl» 
had  made  a  local  investig^ation  in  the  suit.  The 
Ameen  was  acquitted  and  the  Collector  ordered  to 
pay  his  costs,  including  vakeel's  fees. 

Hf.ld  that,  as  in  the  case  of  miscellaneous  procced- 
ingsthe  Civil  Court  was  con>pctent  to  award  sudi  costs 
against  the  Collector. 


Jackson,  J, — I   THINK   we  ought    not  10 
interfere   in   this   case.     It   seems   that  the 
Collector,  who  had  been  a  party  to  a  civil 
suit  in  the  Court  of  the  Sabordinate  Judge, 
had  received  information  which  led  him  to 
believe   that   the    Civil    Court    Ameen    who 
made  a  local  investigation  in  that  suit  had 
been  guilty  of  miscon  luct,  and  accordingly 
he  applied  10  the  Subordinate  Judge  to  make 
an   enquiry    into   the    matter.     The    Subor- 
dinate Judge,  however,  for  good  or  for  bad 
reasons,  at  that  time  refused   to  make  the 
enquiry.      Thereupon  the  Collector  applied 
further   to   the   Zillah   Judge,   who,    on   his 
application*  directed  the  Subordinate  Judge 
to    hold    the     enquiry.       Accordingly,    the 
enquiry    took    place,     and    witnesses    were 


On  this  point,  therefore,  the  plaimifiF  hav- 
ing entirely  failed  to  make  out  his  case,  he    examineJ.     The  lesuli  was  that  the  Amccn 
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was  acqaiued,  and  the  Subordinate  Judi^e 
did  not  think  fit  to  carry  the  case  any  fur- 
ther, but  he  dismissed  the  Collector's  appli- 
cation, and  ordered  that  he  should  pay  the 
costs  of  the  Ameen,  including  vakeel's  fees, 
which  he  fixed  at  80  rupees. 

The  Collector  now  comes  before  us,  hav- 

-  ing  first  applied  to  the  Ziilah  ju  Ige  to  reverse 

the  order,  contending  that  the  order  to  pay 

costs  in  such  a  case  is  not  warranted  by 

law. 

It  appears  to  me  that  this  enquiry  was  a 
preliminary  enquiry  under  Section  171  of 
the  Code  of  Civil  Procedure,  and  was  in 
the  nature  of  a  miscellaneous  proceeding  in 
the  Subordinate  Judge's  Court  to  which  the 
Collector,  as  a  pariy  to  the  previous  suit,  was 
a  party,  the  Ameen  being  the  opposite 
party;  and  the  rules  of  the  High  Court 
enable  the  Subordinate  Civil  Courts  to 
award  vakeel's  fees  within  certain  limits 
in  such  proceedings.  It  appears  to  me  clear 
that  the  Subordinate  Judge,  or  Jud<e  ot 
any  Civil  Court,  who  is  required  to  investi- 
gate a  matter  of  this  sort,  would,  as  in  the 
case  of  miscellaneous  proceedings,  be  com- 
petent to  award  costs  in  favor  of  the  party 
who  succeeded  and  against  the  opposite 
party,  and  vakeel's  fees  would  be  a  propei 
element  in  such  costs. 

It  was  argued  that  in  this  case  the  Col- 
lector came  forward  in  the  interests  of  justice, 
and  that  a  party  defending  himself  would 
not  be  entitled  to  costs,  especially  pleader's 
fees ;  and  it  is  also  observed  that  the  award 
of  costs  was  not  in  conformity  with  the 
practice  of  our  Courts. 

It  seems  to  me  that,  when  an  officer  like 
a  Civil  Court  Ameen  finds  himself  charged 
with  misconduct  or  with  a  crimmal  offence, 
the  prosecutor  or  promovent  being  no  less 
a  person  than  the  Collector,  he  is  qui  e 
justified,  and  I  think  he  is  wise,  in  having 
himself  defended  by  Counsel  We  think  it 
reasonable  that  the  party  who  takes  the 
responsibility  of  bringing  forward  and  press- 
ing such  charges,  and  fails  to  substan- 
tiate them^  should  be  made  to  pay  the  costs 
thereof. 

We  think,  therefore,  that  we  ought  not  to 
interfere  in  this  case. 

Glover,  y. — I  concur  in  thinking  that  the 
Subordinate  Judge  had  power  to  award  custb 
under  the  circumstances  stated. 

Vol.  XIV. 


The  2nd  December  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Ameen*smap~  Decree— Evidence—Plea  of  limi- 
tation— Section  20,  Act  XIV.,  1859— Admission 
by  tenant— £stoppel. 

Case  No,  iioi  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Syihet,  dated    the  4th   March 
iSyOt  reversing  a  decision  of  the  Moonsiff 
of  Kechoogunge^  dated  the   26th   August 
iS6p. 

Brijonath  Chowdhry  (Plaintiff),  Appellant, 

versus 

Lall  Meah  Munneepooree  (Defendant), 

Respondent. 

Mr.  C,  Piffard  ^r\d  Baboos  Ashootosh  Dhur 
and  Grish  Chunder  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and  K^lee 
Prosunno  Roy  for  Respondent. 

Hrld  that,  in  a  suit  to  establish  title  to  land,  whete 
an  Aineen's  map  which  professed  to  show  the  daghs  of 
a  hustabood  chittah  was  not  questioned  by  either  party» 
it  was  not  open  to  the  Court  to  question  its  correctness^ 
and  to  try  whether  it  was  possible  to  construct  any  map 
from  the  chittah. 

When  a  decree  is  put  in  as  evidence,  it  is  not  open  to 
the  Judge  to  take  into  consideration  its  merits  or  the 
evidence  on  which  it  was  founded. 

A  plea  of  limitation  under  Section  20,  Act  XIV.  of 
.1S39,  can  only  be  raised  by  the  defendant  in  the  suit, 
and  not  by  third  parties  who  neither  represent  nor 
derive  title  from  him. 

Where  application  is  made  to  a  Collector  for  a  tenure 
liable  to  pay  revenue  on  account  of  an  estate  which 
applicant  has  carved  out  of  unoccupied  waste,  and  it  is 
found  that  Government  is  not  in  position  to  create  such 
a  tenure,  the  applicant  is  not  bound  by  his  offer  made 
under  an  erroneous  impression,  nor  is  he  estopped  there- 
by from  pleading  as  against  the  landlord  that  he  is  not 
liable  to  pay  any  rent. 

Ainslie,  J, — This  is  a  special  appeal 
against  a  judgment  of  the  Judge  of  Sylhet, 
reversing  a  decision  of  the  Moonsiff  of 
Kechoogunge. 

The  plaintiff  states  that  he  is  purchaser 
at  a  sale  held  in  i860  in  execution  of  de- 
cree uf  the  rights  ot  Rajah  Rajendur  Narain 
in  talook  Bam  Gobind  Ghose.  He  claims 
possession  of  certain  lands  as  belonging  to 
Mouzah  Uilerbagh,  Pergunnah  Adumpore, 
and  within  that  talook.  He  al'eges  that 
he  received  rent?  from  the  defendant  up  IQ 
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the  year  1272,  B.  S.,  bat  that  from  1273  ihe 
defendant  and  other  ryots,  at  the  instigation 
of  Lall  Mahomed  Chowdhry,  between  whom 
ani  plaintiff  there  had  been  litigation,  re- 
fused to  pay  rents,  and  that  he  was  accord- 
ingly forced  to  have  recourse  to  the  Re- 
venue Coiirt  He  accordingly  brought  suits 
against  the  recusant  ryois  who  set  up  as 
their  defence  that  the  lands  held  by  them 
do  not  belong  to  the  plaintiff's  estate  but 
are  unsettled  lands,  the  property  of  Govern- 
ment, and  that  ihey  never  had  paid  rents 
to  the  plaintiff.  These  suits  having  been 
dismissed,  the  plaintiff  appealed  to  the 
Judge,  and  obtained  decrees  in  several  suits  ; 
but  two  appeils,  one  being  against  the 
special  respondent  in  this  suit,  were  thrown 
out  on  the  ground  of  want  of  jurisdiction,  the 
amount  in  suit  being  below  Rupees  loo.  In 
consequence  of  these  decisions,  the  plaintiff 
has  brought  this  suit  against  the  tenant- 
defendant  and  against  Government  to  estab- 
lish his  title  to  the  lands,  and  to  recover 
mesne-prolits. 

The  Government  denied  the  piainiHf's 
title,  but  subsequently  withdrew  from  the 
suit  under  a  solehnamah.  The  occupant 
defendant  pleaded  that  plaintiff  held  no  lands 
to  the  north  and  east  of  Nyna  Cherra,  and 
that  the  lands  in  suit  formed  no  part  of  the 
plaintiff's  talook ;  that  he  had  held  them  for 
a  long  term  of  years  without  payment  of 
rent,  but  as  under  the  Government;  that  he 
had  petitioned  the  Collector  to  make  a 
settlement  of  these  lands  with  him,  and  that 
plaintiff  was  barred  by  limitaiion,  as  he 
never  was  In  possession  of  the  subject  of 
suit. 

The  first  Court  made  a  decree  in  favor 
of  the  plaintiff  modifying  his  claim  for 
mesne-profits,  and  passing  a  special  order 
as  to  costs.  The  plaintiff  is  willing  to  take 
that  decree  as  it  stands. 

On  appeal,  the  Judge  held  that  plaintiffs 
suit  is  barred  by  limitation,  and  that  he  has 
never  held  possession  of  the  lands  claimed. 
He  has  rejected  the  evidence  of  the  wit- 
nesses examined  by  the  plain'.iff,  and  has 
found  on  an  examination  of  the  chittahs 
on  which  plaintiff  relies,  and  a  comparison 
of  them  with  a  survey  made  by  the  Civil 
Court  Ameen,  that  they  fail  to  establish 
plaintiff's  right  and  possession. 

The  first  is  a  hustabood  chittah  of  1195 
B.  S.  The  Judge  says  it  is  so  utterly  vague 
as  to  be  worthless  in  determining  the  posi- 
tion, of  any  particular   land.    He    admits 


that,  so   far   as  it  shows  that  the  first  plot 
lies  north  of  Nyna  Cherra,  it  is  in  plaintifi's 
favor,  but  he  goes  on  to  say  whether  it  laj 
contiguous  to  Nyna  Cherra  as  shown  in  the 
Ameen's  map  or  not  (and  none  of  bis  three 
maps  have  been  impeached)  there  is  nothing 
to    show ;    whether    it    lay    north    of    any 
portion  of  that  part  of  Nyna  Cherra  shown 
in   the  present   Ameen's  map,   or  north  0! 
some  portion   of   that  Cherra  which  is  not 
shown  in  the  Ameen's  map,  there  is  nothing 
to   show.     In  fact,   it   might  be  far  to  the 
south-east  of  the  land  in  dispute.     But  here 
it  seems  to  me  the  Judge  has  overlooked 
the  statement  in  the   parenthesis  that  none 
of  these  maps  have  been  questioned.    If  the 
defendant  accepted    the    Ameen's    map  as 
showing  the  daghs  of  the  chittah  of   1195, 
it  was  not  open  to  the  Judge  to  say  that  the 
Ameen    may    have    started    from    a    wrong 
point,  and  misplaced  the  whole,  and,  in  do- 
ing so,  he  clearly  has  committed  an  error  in 
law.     The  Judge  has  then  proceeded  with 
his  examination  of  the  chittah,  but  through- 
out this  examination  he  seems  to  have  owr- 
looked  the  fact  that  the  Ameen's  map,  which 
professes  to  show  the  daghs  as  defined  in 
the  chittah,  has  not  been  questioned  by  either 
party.     The  chittahs  undoubtedly  are  want- 
ing in  definition ;  but  if  the  Ameen,  on  exa- 
mination of  the  ground  and  comparison  of 
the  chittahs,  conceived  that  the  daghs  ought 
to  be  represented  as  he  has  shown  them  on 
the  map,  and  if  the  parties  did  not  take  any 
exception  to  such  representation,  I  hold  that 
the  Judge  went  beyond  his  duty  in  trying 
whether   it   was   possible   to    construct   any 
\  map  from  the  chittah,  and  whether  such  map 
was  correct. 

The  Judge  then  considers  Mahonned  Ma- 
soom's  chittah  of  1239,  this  beings  drawn 
up  in  a  resumption-suit  brought  by  Govern- 
ment against  the  proprietors  of  Mahomed 
Deolgam,  Pergunnah  Bhanoogaich. 

From  the  Ameen's  map  it  appears  that 
Pergunnah  Bhanoogatch  is  bounded  to  the 
south  by  a  road  or  pathway  known  as  Bas- 
toor  jungle.  Plaintiff  contended  that  the 
lands  the  Government  wished  to  resume  laj 
to  the  south  of  this  boundary-line,  and  here 
again  he  is  supported  by  the  present 
Ameen's  map,  which  shows  the  position  of 
the  lands  measured  by  Mahomed  Masoom 
as  being  between  the  Nyna  Cherra  and  the 
Bastoor  jungle,  and  coinciding  more  or 
less  with  the  lands  shown  in  the  map 
constructed  from  the  chittah  of  1195. 
Now,  I  find  that  the  claim  of  Government 
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to  resame  these  lands  as  unsettled  lands  of 
Pergunnah  Bhanoogatch  was  dismissed   by 
ihe    Special   Commissioner.     Subsequent!}*, 
in  1840,  the  Special  Deputy  Collector  made 
an  attempt  to  resume  certain  lands  as  nan- 
kar  and  rent-free  khanabaree  lands  of  Per- 
gunnah    Adumpore.     Two   parties   opposed 
the  Government;  ist,  Lall.  I^Iahomed  Chow- 
dhry  and  another,  as  the  parties  in  actual 
possession;  and  2nd,  Radha  Gobindo  Singh, 
as  claimant  of  the  lands  in  question  as  ap- 
pertaining to  talook  Ram  Gobind  Ghose  of 
Adumpore     Pergunnah    and    talook    Gour 
Huree   Ghose   of   Bhanoogatch  Pergunnah. 
This   latter   then   asserted    that    the    lands 
which  the  Deputy   Collector  sought  to  re- 
sume were  the  identical    lands    which   Go- 
vernment had  already  failed   to  resume  as 
belonging  to  Pergunnah  Bhanoogatch.     The 
Government  claim  was  dismissed,  and  the 
two  defendants  were  left  to  fight  out  their 
claims  as  might  seem  best  to  them.     Even- 
tually, a  suit  was  brought  against  Lall  Ma- 
homed Chowdhry,  in  which  the  plaintiff  was 
successful,  and  possession  was  given  to  him 
as  against  Lall  Mahomed  under  a  decree  of 
1865.     Jn   the    meantime,   Rajah    Rajendro 
Narain  had  purchased  talook  Ram  Gobind 
Ghose  in  execution  of  a  decree,  and  in  1^4$ 
one  Ahmed  Ali  was  deputed  to  put  him  in  pos- 
session»  and  has  left  us  a  third  chittah.     The 
Judge  has  objected  to  this  chittah  that  it  con- 
tains such  discrepancies  and  improbabilities 
that  the  only  inference  to  be  drawn  is  that 
Ahmed  Ali  never  went  over  the  ground  at 
all,  and  that  his  measurements  were  purely 
inventions.     He  says:  *' It  is   possible   that 
he  went  along  one  of  the  roads  leading  north- 
wards to  the  Basloor  jungle,  but  my  own  im- 
pression is  that,  at  all  events,  this  part  of  his 
chittah  was  prepared  simply  from  what  some 
gomashta  or  person   anxious  to  benefit  the 
Rajah  told  him ;  and  it  must  be  remembered 
that   even    at   that   time    the    land    between 
Bastoor  jungle  and  Nyna  Cherra   was   de- 
batable land,  occupied  by  Munneepoories,  to 
which  the  Government  claim  had  been  dis- 
missed, and  to  which  the  right  and  title  had 
been  declared." 

The  conclusion  at  which  the  Judge  ar- 
rives is  that  Ahmed  Ali  only  nominally  put 
tiae  Rajah  in  possession,  and  thaf,  as  a  fact, 
matters  were  left  in  s/afu  quo.  Now,  even 
if  this  be  so,  it  appears  to  me  that  the  Judge 
has  erred  in  assigning  its  proper  effect  to 
lhe.se  proceedings,  and  has  omitted  to  take 
into  consideration  a  point  of  great  import- 
ance in  estimating  the  bona  fides  oi  khmQ^ 
All's  proceedings  and  the  previous  measure- 


ment  by  Mahomed  Masoom.     The  country 
admittedly     was    covered    by    the    densest 
jungle,   and   it   was   in   the  highest  degree 
improbable  that  any  but  the  roughest  ap- 
proximation to  a  correct  measurement  should 
be  made,  and  very  probably  only  the  cleared 
and    partially     cleared    or    naturally    open 
lands  were  measured  at  all.     But  I  do  not. 
think   it  can  be  contended   either  that  the' 
Government    intended    to   resume    nothing* 
but  these  open  spaces,  or  that,  in  putting  the 
Rajah   into  possession  of  his   lands,  it  was 
intended  to  exclude  the  impassable  jungle.' 
Ahmed    Ali    very    likely   followed    the   pre- 
vious measurements,  and  may  perhaps  have 
compiled  a  chittah  from  them,  but  it  cannot 
be  supposed  that  the  Rajah  was  taking  pos- 
session of    less  than  had  been  claimed  in 
the  resumption-proceedings  of  1840.     The 
Judge  himself,  in  the  passage  I  have  quoted, 
admits   that   the   Government   had    claimed 
the  land   between    the   Bastoor   jungle   and 
Nyna  Cherra,  and  that  lis  claim  had  been 
dismissed,  because  the  right  and  title  of  no 
person  had  in  1845  ^^^^  declared.     Are  we 
to  assume  that  it  had   no  legal  owner  ?     I 
think  not.     We  find    two  parties,   the  pro- 
prietors   of    Utterbagh     and    Jclalpore    re- 
spectively  claiming   it,   and    eventually   the 
former  prevailed  and  got  a  decree  against 
the   latter.     The   Judge   says   of  that  suit: 
"  The  plaintiffs  claimed  certain  land  as  ap* 
"  pertaining  to  talook  Ram  Gobind  Ghose, 
"  which  had  been  in  the  possession  of  the 
"  Rajah  and  purchased  by  the  plaintiffs  in 
"execution   of   decree   in    1267.     The    de- 
"fendants  alleged  that  plot  1  was  not  in  the 
"plaintiff's  Mouzah   Utterbagh,   but  in    Je- 
"lalporc,  and  that  plots  2,  3,  and  Aj  apper- 
"tained    to    the    rent-free    khanabaree     in 
"  Utterbagh   and    Moidabagh    belonging  to 
"ihem,  and  they  alleged  that  the  plaintiffs 
"were  endeavouring  to  get  more  land  than 
"the   Rajah   held   in   talook   Ram    Gobind 
"  Ghose." 

Kventually,  the  plaintiffs  succeeded  ex- 
cept as  to  8  hfils  of  khanabaree.  Further 
on  the  Judge  says:  "Plot  ist  is  the  large 
*' tract  north  of  Nyna  Cheria,  which  I  have 
"described  above  as  the  old  debatable  land. 
"  So  far  as  I  can  see,  in  the  proceedings  of 
"  1865,  beyond  the  vague  and  general  state- 
"ment  in  the  defendant's  written  statement, 
"there  is  nothing  to  show  that  the  defend- 
"an's  had  or  laid  claim  to  any  portion  of 
"this  plot  No.  I,  or  that  they  had  any  ex- 
"  elusive  right  to  the  whole  or  any  part 
"thereof.  In  the  second  place,  the  docu- 
"ments    on     which    the    plaintiff    got    his 
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decree  are  the  same  as  those  filed  in  thi^ 
case,  and  which  I  have  comn:>enied  upon 
above,  in  ihe  third  place,  I  find  no  proof 
wtiAtever  that  that  decree  has  ever  been 
acted  on,  so  far  as  regards  the  land  now 
sued  for.  In  fact,  plaimiff,  having  a  valid 
claim  to  toe  south  of  Nyna  Cherra,  ap- 
pears to  me  to  have  laid  claim  in  his  suit 
to  the  lands  north  thereof,  and  sued 
people  who  had  no  real  interest  therein, 
in  order  to  establish  a  title  for  himself  by 
getting  a  decree.  I  notice  two  things,  ist, 
that  plaintiff  included  in  his  claim  8  hats 
of  land  south  of  Nyna  Cherra  which  the 
Court  found  he  had  no  right  to ;  and  2nd, 
that  in  the  boundaries  of  plot  No.  i  fhe 
eastern  boundary  is  said  to  be  the  hill 
belonging  to  talook  No.  i,  while  up  to 
that  time  the  land  was  said  to  be  bounded 
by  the  hill,  t.  e.y  that  the  hill  lay  beyond 
the  land.'' 


On  this  passage  I  have  to  remark  :  is/, — 
That  the  nature  of  the  defendants'  answer 
does  not  show  that  the  plainiif!  had  no  good 
claim:  it  it  shows  anything,  it  shows  that 
they  receded  from  the  position  taken  by 
them  in  1840,  when  in  the  resumption- pro- 
ceedings they  appeared  as  claimants  of  the 
said  plot  No.  i.  hostile  to  the  plamtiff's  pre- 
decessor. 2nd. — That  it  was  not  open  to  the 
Judge  to  take  into  consideration  the  merits 
of  the  decree  or  of  the  evidence  on  which  it 
was  founded,  jrd, — That  because  plaintiff 
claimed  but  failed  in  obtaining  land  which  he 
was  not  entitled  to,  his  claim  to  that  which 
was  decreed  to  him  is  in  no  way  invali- 
dated, ^/h. — That  the  fact  that  the  plaintiff 
may  have  pushed  his  eastern  boundary  for- 
ward so  as  to  take  in  land,  vis.,  the  hill  which 
he  had  no  right  to  claim,  is  wholly  immaterial 
in  this  suit  as  the  lands  now  in  suit  are,  as 
shown  by  the  Ameen's  map,  west  of  the 
hill.  jM. — That  the  suit  was  to  establish 
the  zemindaree  title  as  against  the  zemindar 
of  Jelalpore,  and  that  it  was  wholly  unneces- 
sary to  make  mere  squatters  such  as  the  de- 
fendants, who,  by  their  own  confession,  had 
no  proprietary  right,  parties  to  the  suit,  and 
that  the  inference  that  the  suit  was  inten- 
tionally brought  against  a  wrong  party  does 
not  in  any  way  arise  from  the  facts;  and 
/flj//y,  that  looking  to  the  form  of  the  suit 
as  set  forth  by  the  Judge,  it  does  not  clearly 
appear  that  any  proceedings  in  execution 
were  necessary  as  to  the  plot  No.  i  ;  and  even 
if  they  were,  the  plea  of,. limitation  under 
Section  20,  Act  XIV.  ofi8'59,  is  a  plea  which 
could  only  be  raised  ii^he  defendant  in  the 


suit,  and  not  by  third  parties  who  neither  re- 
present nor  derive  tide  from  him. 

The  Judge  has  stated  that  the  suit  was  in* 
stituted  on  the  allegation  that  certain  land 
had  been  wrongly  demarcated  by  the  survey- 
authorities,  and  the  plaintiff  sued  for  rectifica- 
tion of  the  survey-proceedings,  for  recovery  of 
possession,  and  /hr  a  declaratory  order  con- 
firming their  right  and  possession.  Now, 
if  this  is  read  in  connection  with  what  the 
Judge  has  said  of  the  defence  set  up  and 
with  the  result  of  the  suit,  it  certainly  does 
not  appear  that  any  re-delivery  of  possession 
in  respect  of  plot  i  was  at  all  necessary. 
The  natural  conclusion  appears  to  me  to  be 
that  the  declaratory  order  would  apply  to  the 
lands  the  possession  of  which,  as  admitted  by 
the  Judge,  was  never  seriously  contested, 
and  consequently  the  argument  from  non- 
execution  is  one  for  which  there  is  no  legal 
basis. 

The  result  of  an  examination  of  the 
proofs  submitted  by  the  plaintiff  is  that  it 
is  evident  that  three  parties  claimed  the 
proprietary  title  in  a  certain  piece  of  ground 
which  includes  the  lands  now  in  suit,  tvs. 
Government  and  the  proprietors  of  Utterbagh 
and  Jelalpore.  The  first  and  the  last  have 
tailed,  and  except  the  second  there  is  no 
owner  left.  The  possession  of  the  plaintiff 
may  have  been  nominal,  so  far  that  he  never 
exercised  the  rights  of  a  proprietor  as  against 
the  occupant-cultivators,  but  as  against 
all  hostile  claimants  of  the  ownership  it  has 
been  real,  constantly  and  successfully  assert- 
ed. The  Judge  has,  by  an  examination  of 
the  chittahs  above  alluded  to,  endeavoured  to 
show  that  there  was  no  actual  occupation 
by  the  plaintiff,  or  at  any  rate  that  he  never 
occupied  the  whole;  but  it  appears  to  me 
that  he  was  in  error  when  he  overlooked 
the  fact  that  there  really  is  no  hostile  claim- 
ant of  the  proprietary  title,  as  far  as  the 
record  shows,  and  that  the  defendant  does  not 
in  any  way  claim  a  greater  right  than  that 
of  a  squatter  on  some  other  person's  land. 
The  defendant  has  attempted  to  set  up  a  title 
for  the  Government,  and  may  be  in  no  wiiy 
bound  by  the  solehnamah,  but  he  is  bound 
by  the  Special  Commissioners  and  Special 
Deputy  Collector's  decisions  against  the  title 
of  his  principal ;  and  as  the  decision  of  the 
Lower  Appellate  Court,  so  far  as  concerns  the 
documentary  evidence,  has  proceeded  on  an 
erroneous  view  of  the  position  of  the  parties^ 
it  appears  to  me  it  must  be  set  aside. 

I'hen  1  have  to  come  to  the  oral  evidence. 
It  is  contended  that  the  Judge  has  rejected 
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this  without  assigning  any  reason  for  differ- 
ing from  the  first  Court,  and  several  deci- 
sions have  been  read  10  us  bv  the  learned 
Counsel  for  the  special  appellant  to  support 
bis  plea  ihit,  in  doing  so,  he  has  failed  to 
come  to  a  legal  determinaiion.     Bui  I  think 
the  judge  has  assigned  reasons  for  disbeliev- 
ing the  witnesses.      He  first  sets  forth  ihf 
position  of  the  defendant  as  a  squatter  frbin  a 
long  time  on  uncleared  land,  and  then  gjeson 
to  say  that  of  the  witnesses  called  to  prove 
payment  of  rent  up  10  1272,  some  are  evi- 
dently tutored  and  others  are  not  speaking 
from  actual  knowledge.     If  I  thought  thai 
the  erroneous  view  taken  of  the  document- 
ary evidence  had  influenced   the  Juige  in 
determining   on  the  credibility  of   the   wit- 
nesses, I  should  be  obliged  to  propose  an 
order  of  remand,  but  it  appears  to  me  that 
such  an  order  is  not  justified  in  this  case. 
It  is  clear  that  the  Judge  has  made  up  his 
mind  as    to   the  oral    evidence   on    certain 
grounds,  which,  if  correct,  are  sufficient,  and 
we  are  not  now  silling  to  try  their  correct- 
ness.    The    finding    that    toe    plaintitf    has 
never   received    rents    from    the   detendani 
must  therefore  stand. 

Then  it  has. been  urged  that,  granting  thai 
the  pUiQiiff  has  tailed  10  prove  payment  of 
rents,  yet  the  deiendani  ha'«,  by  his  admis- 
sion that  he  is  a  tenant  of  Government  land, 
ami  offer  10  pay  rent  for  it,  estopped  him- 
self from  pleading  as  against  plaintiff  that 
be  is  not  liable  to  pay  any  rent.     But,  as  a 
mi.tter  of  fact,  1  think  the  defendant's  peti- 
tion to  the  Collector  for  a  settlement  cannot 
be  taken  as  an  application  for  a  ryotee  hold- 
ing   in    a  knONvn    Government   zemindaree, 
but  rather  as  one  for  sanction  10  his  having 
carved  out  an  estate  for  himself  out  of  tlijf 
unoccupied  waste  ;  and  that  what  he  wanted 
was  a  tenure  liable  to  pay  revenue,  recover- 
able under  the  rules  for  recovery  of  arrears 
of  revenue,  and   not  to  be  held  subject  to 
the    law  of  landlord  and  tenant.     When   it 
turns  out  that  the  Government  is  not  in  a 
position  to  create  the  tenure,   defendant  is 
no   way  bound  by  an  offer  made  under  the 
impression  that  the   power  of  creation  was 
with  the  Government,  and  consequently  no 
question  of   estoppel    arises.     I     hold    that 
the  fiiiding  on  the  question  of  limitation  was 
correct,  and  I  would,  therefore,  dismiss  this 
speci'il  appeal  with  costs. 

Kempy  J, — I  concur  in  this  judgment. 
The  Juigehas  foiinJ  on  the  evidence  ihai 
the  plainiiif  has  fniled  to  prove  the  receipt 
of  rem  from  the  defendants,  and  I  am  not 


prci>ared  to  ?ay  that  the  Judge's  estimate 
of  the  credibility  to  be  attached  to  the  evi- 
dence adduced  by  the  plain'iff  is  wrong. 
The  defendants  have  been  in  occupation  of 
the  disputed  lands  for  more  than  12  years, 
their  occupation  being  adverse  to  the  plaint- 
iff. The  suit  has,  therefore,  been  properly 
dismissed  as  barred  under  the  statute  of  limi- 
laiion. 


The  5ih  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  fudges. 

Zemindar -Farmer— Act  IV.  of  1840. 

Case  No.  107  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Bhaugulpore^ 
dated  the  22nd  February  iSyo. 

Lekhraj  Roy  (Plainiiff),  Appellant, 

versus 

The  Court  of  Wards  on  behalf  of  the  Rajah 
of  Durbhangah  (Defendant),  Respondent. 

Mr,  y.  W,  B,  Money  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Semble. — Where  a  zemindar  lets  his  estate  in  farm  for 
a  term  of  years,  and  so  deiegcates  the  whule  of  his 
rij^hts,  privilege*,  and  immunities  to  another  person,  he 
beomes  himself  bound  by  an  adverse  decision  under 
Act  IV.  of  1640  to  which  tFie  farmer  was  a  pafty. 

Jackson^  7. — Wk  think  it  unnecessary  to 
trouble  the  respondent  in  this  case. 

The  plaintiff  acquired  by  purchase  mouzah 
Surmustp'jre  Kalee  Pershad,  and  he  sues  to 
recover  rrom  the  defendant  who  is  the  owner 
of  an  adjoining  mouzah  called  Khuwaspore 
an  area  of  ^18  beegahs  and  19  biswas  of 
land,  together  with  wassilat  of  that  land. 

The  defendant  pleaded  that  the  plaintiff 
or  his  predecessors  had  had  no  possession 
whatever  of  the  disputed  land  within  12 
years;  also  that  they  were  barred  by  an 
adverse  award  under  Act  IV.  of  1840  made 
by  the  Magistrate  of  Purneah  on  the  26ih 
February  1S59;  they  also  denied  that  the 
plaintiff  had  any  title  whatever  to  the  land 
in  question. 
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All  these  issues  have  been  decided  in  favour 
of  the  defendant,  and  the  plaintiff  thereupon 
appeals  to  this  Court.  The  learned  Counsel, 
Mr.  Money,  who  appeared  for  the  appellant, 
argued  at  considerable  length  that  the  Court 
below  is  in  error  in  deciding  that  the  plaint- 
iff was  affected  by  the  adverse  award  un- 
.der  Act  IV.  of  1840.  He  pointed  out  that 
this  award  was  not  one  between  the  respec- 
tive zemindars,  but  between  two  persons  who 
held  the  mouzahs  in  question  as  Moostajirs 
under  the  zemindars  ;  and  he  contended  that, 
under  the  terms  of  Clause  7,  Section  i,  Act 
XIV.  of  1859,  the  limitation  therein  specified 
applied  only  to  parlies  bound  by  an  order 
which  he  contended  to  mean  the  actual  par- 
lies to  the  proceedings,  or  their  privies  by 
law. 

If  it  were  necessary  to  decide  the  case  ex- 
clusively upon  that  point,  we  should  be  in- 
clined to  hold,  although  we  do  not  express 
any  final  opinion  upon  the  matter,  that  where 
the  zemindar  has  let  his  estate  in  farm  for  a 
term  of  years,  and  so  delegated  the  whole 
of  his  rights,  privileges,  and  immupiiies  to 
another  person,  who  thereupon  becomes  to 
that  extent  his  representative,  an  adverse 
decision  under  Act  IV.  of  1840,  whether 
under  Section  2  or  Section  4  of  the  Act  to 
which  the  Mooslajir  or  farmer  had  been  a 
party,  would  be  a  decision  by  which  he,  ze- 
mindar, himself  is  bound.  But  it  is  not 
necessary  that  we  should  determine  the  case 
on  that  ground  alone,  for  it  is  quite  clear  on 
reading  the  evidence  that  the  plaintiff  alto- 
gether failed  to  prove  his  possession  or  that 
of  his  vendor,  but,  on  the  contrary,  the  de- 
fendant did  prove  adverse  possession  ex- 
tending over  \2  years  previous  to  the  suit. 
It  is  quite  clear,  therefore,  that  the  plaintiff 
must  have  failed  upon  that  ground  as  well 
as  upon  the  other,  and  as  the  defendant  has 
preferred  a  cross-appeal  objecting  10  the  de- 
cision on  the  ground  that  the  Subordinate 
Judge  has  not  applied  this  rule  of  limitation, 
we  think  we  are  bound  to  deal  with  it,  and 
say  that  the  suit  is  barred  by  the  general 
law  of  limitation. 

The  Subordinate  Judge,  we  observe,  has  \ 
also  found    that  the  plaintiff  had   no   title ;  ; 
but  it  is  not  necessary   that  we  should   go 
into  that  point,  as  the  decision  of  the  other 
is  sufficient. 

The  appeal  will  be  dismissed,  and  the 
decision  of  the  Lower  Court  affirmed  with 
costs. 


The  5th  December  1870. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Jiidges. 

Rajshahye—Pubna— Jurisdiction. 

Case  No.  270  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Pubm,  dat- 
ed the  lyth  May  1S70. 

Shama  Soonduree  Debia  (one  of  the  Judg- 
ment-debtors),  Appellafit, 

versus 

Binode  Lall  Pakrashee  and  others  (Decree- 
holders),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Nuktl 
Chunder  Sein  for  Appellant. 

Baboo  Rajender  Nath  Bose  for  Respondents. 

Held  that,  after  the  orders  of  Government  of  1S67', 
dividing  ihe  whole  of  the  jurisdiction  of  ihc  Principal 
Sudden  Ameen  of  Kajshahye  into  two  portions,  the  Small 
Cause  Court  Judg^e  of  Pubna  alone  nad  jurisdi^ion  to 
perform  in  the  district  of  Pubna  the  duti<;^  whkh,  but 
for  those  orders,  would  have  been  |ferfornied  by  the 
Principal  Sudder  Ameen  of  Kaishabye. 


Jackson,  J, — The  question  here  raised  is 
that  the  Subordinate  Judge,  or  as  he  was 
formerly  called  the  Principal  Sudder  Amccn, 
of  Pubna  has  not  jurisdiction  to  entertain 
execution-proceedings  under  decrees  of  the 
Court  of  the  Principal  Sudder  Ameen  Ot 
Rajshahye.  but  should  have  referred  the 
respondent  to  the  Court  of  ihe  Subordinate 
Judge  of  Rajshahye.  It  is  pointed  out  to 
us  that,  on  a  previous  occasion,  a  Bench  ol 
this  Court  ruled  that  the  contention  of  tbc 
appellant  was  correct,  and  directed  the  Lower 
Court  to  act  accordingly. 

There  can  be  no  doubt  that,  as  a  g ertcral 
rule  as  the  law  stands,  every  Court  ot 
original  jurisdiction  must  execute  its  o^fn 
decrees  within  its  own  jurisdiction,  and  the 
Subordinate  Judge  of  Pubna  has  no  juris- 
diction to  execute  the  decree  of  the  Subor- 
dinate Judge  of  Rajshahye.  But,  on  this 
question  being  raised  before  the  Principal 
Sudder  Ameen  of  Pubna,  he  made  enquiries 
into  the  matter,  and  ascertained  that  the  ap- 
pointment of  the  Principal  Sudder  Ameen 
of  Rajshahye  had  been  abolished,  and  thai 
the  duties  exercised  by  him  in  the  jurrsiiic- 
lion  of  Rajshahye  had  been  made  o\cr  to 
fhe  Small  Cause  Court  Judge  of  Rajshahye, 
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while  the  diiiies  exercised  by  him  in  the 
jurisdiction  of  Pubna  had  been  transferred 
to  the  Small  Cause  Court  Judge  of  Pubna. 
Under  these  circumstances,  the  Suboriiinate 
Judge  held  that  the  whole  jurisdiction,  not 
only  of  future  suits,  but  of  suits  already  in- 
stituted and  of  execution  of  decrees,  was  so 
transferred. 

The  special  appeal  to  this  Court  was  to 
the  effect  that  the  appoinimeni  of  Principal 
Sudder  Ameen  which  had  been  abolished 
was  that  of  an  Additional  Principal  Sudder 
Ameen ;  that  the  Small  Cause  Court  Judge 
of  Rajshahye  had  been  Principal  Sudder 
Ameen  before  the  Additional  Principal  Sud- 
der Ameen  was  appointed,  and  continued  to 
be  a  Principal  Sudder  Ameen  while  the 
other  appointment  continued  ;  and  that  the 
decree  which  was  now  being  executed,  being 
a  decree  of  his  Court,  must  be  executed  in 
his  Court. 

We  have  ascertained  that  in  the  year  1855 
up  to  some  date  in  December,  the  Small 
Cause  Court  Judge  was  also  Principal  Sud- 
der Ameen  of  Rajshahye ;  that  by  the  orders 
of  the  19th  December  of  that  year,  his 
jurisdiction  as  Principal  Sudder  Ameen  ceas 
ed,  and  a  seoarate  Principal  Sudder  Ameen 
was  appointed.  The  latter  exercised  all  the 
jurisdiction  of  the  Principal  Sudder  Ameen 
of  Rajshahye,  until  his  appointment  was 
abolished  in  1867.  It  was  then  ordered 
that  the  Small  Cause  Court  Judge  of  Raj- 
shahye was  in  future  to  perform  the  func- 
tions of  Principal  Sudder  Ameen  in  the 
district  of  Rajshahye  proper,  and  the  Small 
Cause  Court  Judge  of  Pubna  to  perform  the 
functions  of  Principal  Sudder  Ameen  in  the 
district  of  Pubna.  We  think  that  these 
orders  divided  the  whole  of  the  jurisdiciion 
of  the  former  Principal  Sudder  Ameen  of 
Rajshahye  into  two  portions,  and  that 
the  Small  Cause  Court  Judge  of  Pubna  had 
thereafter  alone  jurisdiction  to  perform  in 
the  district  of  Pubna  the  duties  which,  but 
for  these  orders,  would  previously  have  been 
performed  by  the  Principal  Sudder  Ameen 
of  Rajshahye.  We  find  there  was,  in  fact, 
no  separate  Principal  Sudder  Ameen  of 
Beauleah,  that  being  only  the  name  of  the 
Sudder  Station  of  Zillah  Rajshahye. 

Under  these  circumstances,  we  are  not 
satisfied  that  there  is  any  error  in  law  in  the 
decision  of  the  Lower  Court.  It  is  possible 
that  on  the  former  occasion  all  these  facts 
were  not  laid  before  the.  Division  Bench 
who  tried  the  case.  We  dismiss  the  appeal 
with  costs. 


The  5th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chiff  Justice^  and  the  Hon'ble  G.  Loch 
and  W.  Ainslie,  Judges. 

M  esne-profits— Local  investigation— Evidence 
—Section  180,  Act  VIII.  of  1859. 

Case  No.  3  of  1870. 

Appeal  preferred  under  Section  rj  of  the 
Letters  Fatent  of  the  High  Court  of  the 
28th  December  i86j,  against  a  judgment 
of  the  Honble  E.  Jackson  and  the  Hon'ble 
F,  A,  Glover,  tivo  of  the  Judges  of  this 
Court,  dated  the  2gth  April  iSjOy  in 
Special  Appeal  No,  131  of  i8jOy  from 
a  decree  of  the  Zillah  Court  of  the  j^- 
Pergunnahs,  dated  the  6th  September 
i86g,  the  said  Judges  having  been  equally 
divided  in  opinion.^ 

'  Deb  Narain  Deb  (Plaintiff),  Appellant^ 

versus 
Kalee  Dass  Mitter  (Defendant),  Respondent, 

Baboos  Ashootosh  Dhur  and  Debendro 
Narain  Bose  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and  Mohinee 
Mohun  Roy  for  Respondent. 

Held  (upholding  the  decibion  of  V.*  Jackson,  J.,  in 
XIII.  \V.  K.,  p.  412)  that  in  a  suit  for  wassilat,  where  the 
Ameen's  inquiry  was  not  completed  owing^  to  the  plaint- 
iff's laches,  there  had  been  no  proper  investig^ation,  and 
the  plaintifl  could  not  recover.  There  is  nothing  in 
Section  iSo  which  empowers  a  Court  to  receive  as  evi- 
dence in  a  cause  the  deposition  of  witnesses  alone  taken 
under  a  local  investigation,  without  the  report  of  the 
Ameen. 

Norman,  C.  J, — The  plaintiff  sues  claim- 
ing mesne-profits  in  respect  of  399  beegahs 
of  land  in  Ab^d  Kistorampore.      The  plaint 
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states  that  the  plainiiff  was  owner  o\  6  annas 
8  gundahs  in  that  estate ;  certain  other  per- 
sons, his  co-sharers,  namely,  Ramanaih  Muter 
and  Nil  Ruitun  Mitter,  of  3  annas  4  gundahs 
each ;  and  the  defendant  owner  ot  3  annas 
4  gundahs ;  that  an  agreement  having  been 
made  that  eacn  of  ihem  should  cultivate 
portions  of  the  estate,  the  defendant  cul- 
tivated 399  beegahs  in  excess  of  his  share, 
for  which  the  plaintii!  sued  and  obtained  a 
decree  in  April  1865,  and  got  possession  in 
December  1867. 

The  defendant's  answer,  so  far  as  it  is 
material  to  the  present  question,  is  that  the 
land  was  jungle ;  that  by  an  agreement 
between  himself  and  the  other  shareholders, 
each  took  certain  portions  of  land  and  clear- 
ed them,  there  being  no  stipulation  that  any 
one  should  claim  rent,  wassilat,  or  mesne- 
profits  against  any  of  the  others ;  that  he 
had  greater  trouble,  and  had  been  put  to 
much  expense  in  cultivating  the  land  ;  that 
the  plaintiff  had  reaped  the  benefit  of  his 
labor  and  money ;  that  he  had  cleared  the 
jungle  which  was  very  thick  ;  tuat  the  plaint- 
iff, upon  payment  of  a  small  sum*  as  his 
share  of  the  expenses  to  which  the  defendant 
had  been  put  in  bringing  the  land  under 
cultivation,  had  obtained  a  decree  for  posses- 
sion ;  that  had  he  not  cultivated  the  lauds, 
they  wouid  have  remained  in  a  siate  of 
jungle  for  years,  and  the  plaintiff  would  have 
made  no  profit  from  them. 

At  the  trial,  on  the  day  fixed  for  hearing, 
the  plaintiff  gave  no  evidence,  but  asked  for 
a  local  investigation. 

The  Court  accordingly  issued  a  commis- 
sion to  an  Ameen  directing  him  to  make 
an  investigation,  and  report  the  result  to  the 
Court. 

The  Ameen  commenced  his  investigation 
on  the  2nd  of  April  1869.  On  the  first  day 
he  examined  two  witnesses ;  the  seconJ 
day  was  a  holiday ;  on  the  third  and  fourth 
days  he  examined  1 1  witnesses ;  on  the 
fifth  day  he  stated  that  the  deposit  made  by 
the  plaintiff  to  meet  the  expenses  of  the 
investigation  was  exhausted ;  and  he  ap- 
plied to  the  plaintiff  to  make  a  further  de- 
posit. The  plaintiff's  mooktear  stated  that 
there  were  9  witnesses  siill  to  be  examined, 
and  wanted  the  Ameen  to  go  on  with  his 
enquiry  without  any  further  payment.  He 
said  that  the  witnesses  remained  concealed, 
and  that  he  intended  to  produce  them  at 
some  future  enquiry;  on  which  the  Ameen, 


without  making  any  report,  stated  the  cir- 
cumstances, and  transmitted  the  depositions 
to  the  Court. 

Mr.  Justice  Eiphinstone  Jackson,  the 
Senior  Judge,  differing  from  Mr.  Justice 
Glover,  held  that  the  plaintiff  was  not 
entitled  to  obtain  a  decree  for  wassilat;  that 
it  was  for  the  plaintiff  to  show  thai  he  was 
entitled  to  a  decree  for  wassilat,  and  that 
he  had  failed  to  do  so. 

Secondly,  he  held  that  the  local  investiga- 
tion was  not  completed  owing  to  the  default 
of  the  plaintiff,  and  he  was  of  opinion  that 
the  Lower  Courts  could,  not  look  at  the 
Ameen's  incomplete  proceedings  as  evidence 
in  the  case. 

I  think  that  there  can  be  no  doubt  that 
the  learned  Judge  is  right  on  both  points. 

The  plaintiff  and  the  defendant  are  co- 
sharers.  The  defendant,  by  an  arrans^ement 
with  the  plaintiff  and  his  other  co-sharers, 
cultivates — as  he  well  and  lawfully  might — 
a  portion  of  their  joint  property.  Tne  ar- 
ranj^ement  is — the  land  being  jungle,  and  ap- 
pirently  unmeasured — that,  if  he  brings  into 
culiivatioti  a  portion  larger  than  his  share, 
he  shall  give  up  the  excess  lands.  He  does 
?o.  and  upon  givinjf  up  such  excess  he  re- 
ceives from  the  plaintiff  a  compensation  in 
respect  of  the  money  which,  out  of  his  sepa^ 
rate  funds,  he  had  spent  in  improving  the 
joint  property. 

Now,  the  decree  under  which  that  com- 
pensation was  paid  was  not  put  in,  but  I 
think  the  presumption  is,  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  com- 
pensation would  represent  the  amount  paid 
hy  the  defendant  out  of  his  own  funds  in 
excess  of  what  he  had  been  able  to  realize 
out  of  the  joint  property  in  satisfaction  of 
what  he  had  expen  ied  on  it.  If  the  case  is 
otherwise,  it  was  for  the  plaintiff  to  prove 
it,  but  he  gave  no  evidence  to  establish  any 
such  case. 

I  think,  then,  the  presumption  is  that  the 
plaintiff  is  not  entitled  to  anything  more 
than  what  was  given  him  by  the  former 
decree.  If  wassilat  was  payable,  it  was  for 
the  plaintiff  to  show  it  ;  but  he  h<is  not  at- 
tempted to  do  so. 

As  to  the  second  point,  it  is  a  matter 
which,  1  think,  is/ree  from  doubt. 

Section  180  of  the  Civil  ProceJure  Code 
makes  provision  for  the  case  of  a  commh* 
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sion  for  local  invesiigation.  It  provides  ihat  | 
the  Court  may  issue  a  commission  to  an 
Oflficer  of  Court,  or  other  person,  directing 
hioi  to  make  such  investigation  and  to  re- 
port thereon  to  the  Court.  It  provides  that 
the  Commissioner  shall  have  power  to  ex- 
amine any  witnesses  who  may  be  produced 
to  him  by  the  parties,  or  any  other  persons 
whom  he  may  himself  think  proper  to  call 
opon  to  give  evidence  in  the  matters  referred 
to  him :  it  gives  him  power  to  call  for  and 
examine  documents  and  other  papers  relevant 
to  the  subject  of  inquiry  ;  and  the  Section 
goes  on  10  say  that :  "  The  Commissioner, 
''after  such  local  inspection,  or  as  he  may 
"  deem  necessary,  and  after  reducing  to  writ- 
"  ing,  in  the  manner  hereinbefore  prescrib- 
**ed  for  taking  the  depositions  of  witnesses 
•*  in  the  presence  of  the  Judge,  the  deposi- 
*'  tions  taken  by  him,  shall  return  the  de- 
'*  positions,  together  with  his  report  in  writ- 
hing subscribed  with  his  name,  to  the 
"  Court." 

It  further  enacts  that :    *'  The  report  and 
depositions   shall    be    taken    as   evidence 
in    the  suit,   and  shall   form  part  of   the 
"  record." 

Now,  in  the  present  case,  the  commission 
was  never  fully  executed ;  no  report  was 
ever  made,  and  there  is  nothing  in  Section 
180  which  empowers  the  Court  to  receive 
the  deposition  of  the  witnesses  alone^  with- 
out the  report  of  the  Ameen,  as  evidence  in 
a  case. 

I  am  of  opinion  that  there  is  nothing  in 
Section  180  that  would  warrant  us  in  treat- 
ing the  depositions  taken  under  the  imper- 
fect investigation  which  took  place  in  the 
present  case,  as  part  of  the  record  or  as 
evidence  in  the  cause. 

The  result,  therefore,  is  that  the  plaintiff 
has   given  no  evidence  whatever  in  support 
of  bis  claim,  and  I  am  of  opinion  that  the 
Vol.  XIV. 


judgment  of  the  Senior  Judge  is  correct  on 
this  point  also,  and  that  this  appeal  must  be 
dismissed  with  costs. 

Loch  and  Ainslie,  J  J,-,  concurred. 
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The  5th  December  1870. 

Present : 

The  Hon'bie  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'bie  G.  Loch 
and  W.  Ainslie,  Judges. 

Measurement  of  ryot's  land— Section  9,  Act  VI. 

(B.  C.)of  X862. 

Case  No.  4  of  1870. 

Appeal  preferred  under  Section  /j  of  the 
Letters  Patent  of  the  High  Court  of 
the  28th  December  i86^y  against  a  judg- 
ment of  the  Hon'bie  /'.  A,  Glover  and  the 
Honble  Dwarkanath  Mitter,  two  of  the 
Judges  of  this  Court,  dated  the  ijth  Julv 
i8yo  in  special  Appeal  No.  2gi  of  iS*jo 
from  a  decree  of  the  Zillah  Court  of  Tip- 
per ah  y  dated  the  22nd  January  j8jo^  the 
said  Judges  having  been  equally  divided  in 
opinion,* 

Doorga  Churn  Doss  (Plaintiff),  Appellant, 

versus 

Mahomed  Abbas  Bhooyan  (Defendant), 

Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

Held  (upholding  the  judg^ment  of  Glover,  ).,  in  XIV. 
VV.  R.,  p.  121)  that  a  person  who  alleges  himself  to 
be  the  proprietor  of  an  estate,  but  who  is  not  in  re- 
ceipt of  the  rent,  is  not  entitled,  under  Section  9,  A<51 
VI.  (B.  C.)  of  iij62,  to  ask  for  the  assistance  of  the  Col- 
lector in  measuring  his  lands.  That  Section  is  intend- 
ed to  provide  for  cases  when  a  proprietor,  or  other  per- 
son in  possession  of  an  estate,  is  opposed  in  making 
measurement  by  the  occupants  of  the  land,  and  not  for 
cases  where  the  title  of  the  person  claiming  the  right  to 
measure  is  a  matter  in  contest. 

Norman,  C.  J . — I  am  of  opinion  that  the 
decision  of  Mr.  Justice  Glover  is  correct, 
and  must  be  affirmed. 

The  question,  entirely  turns  upon  the 
construction  to  be  put  on  Section  9  of  Ad 
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VI.  of  1862  of  the  Bengal  Council,  which 
enacts  that  •*  every  proprietor  of  an  estate 
**or  tenure  or  other  person  in  receipt  of 
"the  rents  of  an  *estate  or  tenure  has  a 
"right  of  making  a  general  survey  and 
"measurement  of  the  lands  comprised  in 
"  such  estate  or  tenure."  Also  that,  "  if  any 
"  person  intending  to  measure  any  land 
"  which  he  has  a  right  to  measure  is  op- 
"  posed  in  making  such  measurement  by 
"the  occupant  of  the  land,"  he  can  apply 
to  the  Collector  to  inquire  into  the  case. 

The  point  is  this,  namely,  whether  a 
person  who  alleges  himself  to  be  the  pro- 
prietor of  an  estate,  not  being  in  receipt 
of  the  rents,  is  entitled  to  ask  for  the  assist- 
ance of  the  Collector  in  measuring  his 
lands. 

The  plaint  in  this  case  states  that  the 
defendant  No.  i  Abbas^  Ali,  and  the  defend- 
ant No.  2  Akbur  Ali,  'had  been  in  posses- 
sion of  a  portion  of  a  talook  by  cultivat- 
ing it  and  in  respect  of  the  remainder  by 
receiving  rents  from  the  other  defendants ; 
that  on  the  6th  Cheyt  1275,  the  defendani 
No.  2  Akbur  Ali,  for  the  consideration  of 
400  rupees,  sold  his  share  to  the  plaintiff, 
and  that  he  (plaintiff),  having  purchased  it, 
is  proprietor,  and  is  in  possession. 

The  Deputy  Collector  treated  the  question 
as  if  the  only  issue  was  whether  the  plaint- 
iff was  the  proprietor,  and  came  to  the  con- 
clusion that  there  was  not  the  least  doubt 
as  to  Akbur  Ali*s  **  being  one  of  the  proprie- 
tors of  the  talook."  But  I  may  observe 
that,  although  he  refers  to  the  evidence 
given  before  him  as  to  Akbur  All's  being  in 
possession  in  1275,  ^^  ^^^^  "ot  distinctly 
find  that  in  the  year  1275,  and  down  to  the 
time  of  the  sale  to  plaintiff,  Akbur  Ali  was 
in  actual  possession  and  in  receipt  of  the 
rents  of  his  share  of  the  talook. 

The  purchase  by  the  plaintiff  not  being 
denied,  the  Deputy  Collector,  thinking  the 
proprietorship  of  the  plaintiff  to  be  sufficient 
to  entitle  the  plaintiff  to  an  order  allowing 
the  measurement,  made  an  order  to  that 
effect. 

From  that  decision  there  was  an  appeal 
.to  the  Judge. 

The  Judge  says :  "  That  he  (plaintiff)  pnr- 
"  chased  the  rights  and  interests  of  Akbur 
"  Ali,  whatever  they  were,  is  not  denied, 
"  but  those  rights  and  interests  are  contest- 
"  cd/' 


"  It  appears  tha^,  ever  since  the  purchase 
"  by  the  plaintiff,  numerous  disputes  have 
"  arisen  between  the  parties  which  haw 
"caused  much  litigation  in  the  Criminal 
**  Courts.  In  consequence  of  this, the  pktBt 
"  iff  has  not  been  able  to  get  possession  of  bis 
"purchase."  The  Judge  adds:  **ln  this 
"  case,  the  plaintiff  seeks  to  measure  those 
"  lands  of  which  he  has  never  been  in  pos- 
"  session ;  and  whether  he  has  a  right  to 
^'  possession  as  a  purchasei  of  another's 
"  rights  and  interests,  and  which  are  contest- 
"  ed  as  having  belonged  to  the  party  from 
"  whom  he  purchased,  can  never  be  in  the 
"  power  of  the  Revenue  Courts  under  this 
"  law  to  decide." 

The  Judge,  therefore,  reversed  the  order 
of  the  first  Court.  From  that  decision  there 
was  an  appeal,  and  on  appeal  Mr.  Justice 
Glover  and  Mr.  Justice  Mitter  differed. 

Mr.  Justice  Glover  in  his  judgment  says: 
"  Now,  the  plaintiff  in  this  suit  is  admitted- 
"  ly  out  of  possession :  he  has  neither  got 
"  manual  possession  of  the  estate,  nor  has 
•*  he  ever  received  any  rent  from  it ;  and  it 
'*  seems  \d  me  immaterial  whether  his  ven- 
'*  dor  Akbur  Ali  had  possession  and  received 
'*  rent  or  not,  so  far  as  a  suit. of  this  kind  is 
•*  concerned.  It  is  clear  that  that  possession 
*•  was  never  transferred  to  the  plaintiff;  and 
•*  until  he  acquires  it,  he  cannot,  in  my 
*'  opinion,  sue  for  measurement." 

Mr.  Justice  Mitter  supposes,  but  I  think 
erroneouslv,  that  "  the  first  Court  has  dis- 
"  tinctly  found  as  a  fact  that  his  (plaintiff's) 
"  vendor  Akbur  Ali  was  in  possession  of  the 
"•  talook  in  question  up  to  that  date  ;  and  be 
"says,  as  this  finding  has  not  been  reversed 
*'  in  appeal  by  the  Judge,  the  plaintiff  is 
"  fully  entitled  to  assume  it  to  be  correct  for 
"  the  purposes  of  the  present  discussion. ' 
The  learned  judge  goes  on  to  say  :  "  Sup- 
"  pose,  then,  that  there  had  been  no  sale  10 
"  the  plaintiff,  and  that  this  suit  had  been 
''  brought  by  Akbur  Ali  himself,  could  it 
"  have  been  contended  for  ope  moment  that 
"  the  mere  fact  of  Akbur  All's  not  having 
"  received  any  rents  from  the  defendairts 
*'  during  the  interval  between  Cheyl  i275» 
"  the  date  of  the  plaintiff's  purchase,  and 
"  Srabun  1276,  the  date  of  the  institution  of 
"  this  suit,  would  have  been  a  suffidefit 
"  answer  to  his  claim  ;  and  would  the  dc- 
''  fendants  have  been  permitted  upon  that 
''  ground  alone  to  say  that  Akbur  Ali  was 
"not  a  proprietor  in  the  receipt  tkf  rtms 
"  within  the  meaning  of  Section  9,  Act  VI* 
"of  1862.?" 
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Now,  I  do  not  for  a  moment  suggest  that 
it  is  necessary  for  a  proprietor  in  the  receipt 
of  rents  to  be  receivirrg  rents  every  day  in 
ihe  year.  If  he  once  commences  to  receive 
rents,  and  thenceforth  continues  to  receive 
them  at  the  time  when  rents  are  ordinarily 
payable,  he  is  undoubtedly  the  actual  pro- 
prietor in  receipt  of  the  rents  although  it 
may  have  been  some  months  since  any  rents 
were,  in  fact,  paid  to  him. 

In  the  present  case,  the  purchase  was 
made  on  the  6ih  Cheyt  1275.  Now,  the 
Bengalee  year  ends  with  Cheyt,  and  there 
would,  I  suppose,  be  a  kist  payable  in  or  at 
the  end  of  Cheyt  or  some  lime  in  the  month 
following. 

If  he  really  got  possession  after  his  pur- 
chase, he  would  have  received  that  kist ;  and, 
therefore,  it  seems  to  me  that  it  cannot  be 
said  that  there  is  no  reason  for  any  pre- 
sumption that  the  plaintiff  is  not  in  posses- 
sion, though  he  received  no  rem,  because  he 
had  no  opportunity  of  receiving  rents  be- 
tween the  date  of  his  purchase  on  the  6ih 
Cheyt  1275  and  ihe  middle  or  laiter  end 
of  Srabun  1276,  when  ihe  suit  was  institut- 
ed. 

Again,  if  (le  was  in  possession,  evidence 
might  have  been  given  that  he  commenced 
or  continued  to  receive  rents  after  the  com- 
mencement of  the  suit. 

It  has  been  found  by  the  Judge  below 
that  the  plaintiff  was  out  ot  possession. 
This  is  not  a  regular  appeal,  and  we  are  not 
now  trying  the  question  whether  the  evi- 
dence on  which  the  Judge  came  to  that 
finding  is,  or  is  not,  satisfactory.  For  my- 
self, I  think  there  is  little  doubt  but  that 
he  had  good  grounds  for  that  conclusion, 
looking  to  the  manner  in  which  the  case 
was  put  forward  by  the  plainiifF,  and  has 
been  treated  by  the  first  Court.  It  appears 
to  me-  clear  that  the  Section  in  question  is 
intefided  to  provide  for  cases  when  a  pro- 
prietor, or  other  person  in  possession  of  an 
estate,  is  opposed  in  making  measurement  by 
the  occupants  of  the  land  ;  and  not  for  cases 
Mrhere  the  title  of  the  person  claiming  the 
right  to  measure  is  a  matter  in  contest.  We 
should  be  very  careful  to  prevent  persons 
from  taking  an  undue  advantage  of  the  pro- 
visions of  such  an  enactment  as  Section  9 
of  Act  VI.  of  1862,  B.  C  ,  by  using  it  as  a 
mean^  of  trying  questions  of  title  without 
paying  the  proper  stamp-duty,  or  of  getting 
a  sort  of  colorable  possession  by  harassing 
or  intimidating  the  ryots. 


It  is  clear  in  the  present  case  that  the 
plaintiff's  vendor,  even  if  he  got  some  sort 
of  possession  in  1275,  had  been  out  of  pos- 
session for  a  number  of  years,  and  possibly 
his  claim  might  have  been  barred  by  limita- 
tion. For  the  above  reasons,  I  am  of  opini- 
on that  this  appeal  should  be  dismissed  with 
costs. 

Lochy  J. — I  am  also  of  the  same  opinion. 
The  appeal  must  be  dismissed,  and  Mr.  Jus- 
tice Glover's  decree  must  be  affirmed  with 
costs. 

Ainslity  y, — 1  concur. 


The  5th  December  1870. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Remand— Re-hearing. 

Case  No.  1205  of  1870. 

Special  Appeal  from  a  decision  passed  by  ihe 
Subordinate  Judge  of  Midnapore,  dated 
the  tgth  March  i8yo,  affirming  a  decision 
0/ the  Moonsiff  of  Gurbettay  dated  the  tgth 
May  i86g. 

Haradhun  Chuckerbutty  (Plaintiff), 
Appellant, 

versus 

Protap  Narain  Chowdhry  (Defendant), 
Respondent, 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

S  sued  to  establish  his  claim  to  certain  property 
as  the  next  heir  of  its  former  owner,  on  the  death  of 
whose  grandmother,  the  property  had  been  taken  pos* 
session  of  by  defendant  ( r),  and  obtained  a  decree.  Upon 
this,  P  appealed,  and  while  the  case  was  under  appeal,  S 
sold  his  rights  to  H,  who,  on  application  to  the  Court, 
was  made  a  party  to  the  suit.  The  case  was  then  re- 
manded for  further  inquiry  to  the  first  Court,  which  dis- 
missed the  claim  on  account  of  default  of  l>oth  plaintiff 
and  defendant.  H  then  applied  for  opportunity  to  show 
that  ^e  had  not  been  in  default,  but  his  application  was 
rejected  on  the  ground  that  he  was  no  party  to  the  suit. 
He  then  appealed,  but  the  Judge  also  ruledf  that  he  was 
no  party. 

Held  that,  when  the  case  was  remanded  for  re-trial, 
some  date  should  have  been  fixed  for  the  re-hearing 
which  would  have  given  the  parties  opportunity  toappear 
and  take  measures  to  carry  on  the  suit,  and  that  the 
Juds:e*s  decision  must  be  set  aside,  H  having  been,  in 
reality,  a  party  to  the  suit. 

Jackson,  J, — It  appears  to  us  that  this 
case  should  be  remanded  to  ihc  Subordinate 
Judge  of  Midnapore  for  a  re-trial  on  the 
merits. 
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The  plaintiff  is  the  special  appellant. 
The  property  in  dispute  has  already  formed 
the  subject  of  a  civil  suit.  Sreedhur  Chucker- 
butty  was  then  the  plaintiff,  and  he  grounded 
his  claim  to  the  properly  as  the  next 
heir  of  its  former  owner  Umbika  Churn 
Chuckerbutty,  on  the  death  of  whose  grand- 
mother, Jankee  Daye,  it  had  been  taken 
possession  of  by  the  defendant  Prolap 
Narain  Chowdhry.  In  the  first  Court  Sree- 
dhur Chuckerbutty  obtained  a  decree,  and 
Protap  Narain  Chowdhry  thereupon  ap- 
pealed. While  the  case  was  under  trial  on 
appeal,  Sreedhur  Chuckerbutty  sold  his 
rights  in  the  property  to  the  present  plaint- 
iff, Haradhun  Chuckerbutty.  He  applied 
to  the  Court  to  be  made  a  party  to  the  suit, 
and  a  proceeding  of  the  2nd  November 
1867,  which  has  been  read  to  us,  proves 
that  he  was  made  a  party  to  it.  On  the 
appeal,  the  case  was  remanded  to  the  first 
Court  for  further  enquiries.  This  order 
was  passed  ori  the  25th  December  1867. 
On  the  8th  Ja^nuary  1868,  the  first  Court 
dismissed  the  plaintiff's  claim  on  account  of 
the  default  of  the  plaintiff  and  the  defendant 
in  the  case.  Haradhun  Chuckerbutty  ap- 
plied to  the  Court  for  opportunity  to  show 
that  he  had  not  been  in  default,  but  his  ap- 
plication was  rejected  on  the  ground  that 
he  was  no  party  to  the  suit.  He  appealed 
to  the  Judge,  who  also  ruled  that  he  was  no 
party  to  the  suit.  He  then  instituted  this 
suit.  The  Moonsiff  dismissed  it  on  the 
merits,  on  the  ground  that  Sreedhur  Chucker- 
butty was  not  the  next  heir  to  Umbika 
Churn  Chuckerbutty.  The  plaintiff  ap- 
pealed, and  the  Subordinate  Judge  dismiss- 
ed his  appeal  on  two  grounds  :  firsl,  that 
plaintiff  was  a  party  to  the  former  suii,  and 
that  that  suit  was  dismissed  on  his  default 
under  Section  114,  Act  VHL  of  1859;  and 
secondly,  that  Sreedhur  Chuckerbutty  was 
not  the  nearest  heir.  This  special  appeal  is 
preferred  on  both  the  above  grounds. 

It  is  said  here  in  the  first  place  that  the 
former  suit  was  dismissed  under  Section  1 10 
of  the  Act,  and  not  under  Section  114,  and 
under  the  former  Section  the  plaintiff  is  at 
liberty  to  bring  a  fresh  suit.  We  are  satis- 
fied that  the  dismissal  was  not  under  Sec- 
tion no.  That  relates  only  to  cases  where 
both  plaintiff  and  defendant  are  absent  at 
the  date  on  which  the  suit  is  appointeii  to  be 
heard.  It  is  clear  from  the  grounds  on  which 
the  default  was  declared  that  the  defendant 
was  not  then  absent,  but  that  the  defendant's 
default  had  been  the  not  taking  measures  to 


serve  some  person  with  notice  as  ordered 
bv  the  Court.  The  suit  was  dismissed 
under  Section  114  on  the  default  of  Sree- 
dhur Chuckerbutty.  The  present  plaintiff, 
who  then  stood  in  the  place  of  Sreedhur 
Chuckerbutty,  and  had  been  admitted  as  bis 
representative  in  the  suit  in  the  Appellate 
Court,  was  not  allowed  in  the  Lower  Court 
to  act  as  his  representative,  and  all  his  at* 
tempts  to  carry  on  the  case  were  set  at 
nought,  both  the  original  Court  and  the 
judge  in  appeal  distinctly  .recording  that 
he  was  no  party  to  it,  though  he  had  been 
distinctly  made  a  party  to  it. 

The  next  question  for  consideration,  then, 
is  whether,  under  these  remarkable  circum- 
stances, Haradhun  Chuckerbutty  can  be  held 
to  be  precluded  from  again  raising  this 
claim.  Sreedhur  Chuckerbutty  had  not  an 
interest  in  the  former  suit,  and  naturally 
would  not  attend  to  carry  it  on.  The  only 
person  whose  interest  it  was  to  proceed  with 
it  was  declared  by  the  Courts  to  be  no  party 
to  it,  and  was  treated  as  if  he  was  no  party. 
Looking  to  the  precedent  of  the  Privy  Coun- 
I  cil    noted    in    the 

•  I oth  Moore's  Indian  Ap-     margin,*   where, 

peals,  pacre  476.     Tara  Kant      j  ^^^^i    the 

Banerjee  versus  ruddo  Monee  •  ^ 

Dossee  and  others.*  Same     manner,    a 

person  interested  in 
a  suit  was  refused  the  right  which  he  possess- 
ed to  be  made  a  party  to  it,  we  think  that 
the    present  plaintiff's  suit   cannot  be   held 
precluded  from  trial  because  of  the  default 
of  a  party  who  had  lost  all  interest  in  the 
former  suit.     The  proceedings  in  the  former 
suit    were   of    a   most   summary    character. 
The  order  passed  on  appeal  ordering  a  re- 
mand and  re-trial  of  the  case  was  dated  the 
2Sih   December    1867.      The   order   of   the 
Lower  Court  dismissing  the  suit  on   default 
was  passed  on  the  8th  January  1868.     When 
a  case  is   remanded   for  re-trial,  some  date 
should   be  fixed  for  the   re-hearing,   which 
will  give  the  parties  opportunity  to  appear 
and  take  measures  to  carry  on  the  sU4tJ — iL. 
would   seem  in  this  case   as  if   the   Lower 
Court  fixed   such  a  date  as  precluded   the 
party  most  interested  in  the  trial  from  re- 
appearing,  and   then,   after   dismissing  the 
suit  on  default,  refused  to  listen  to  his  ob- 
jections <o  such  dismissal  on  the  now  proved 
incorrect  ground  that  he  was   no  party  to 
the  suit      It  would  be  shutting  the  present 
plaintiff  out  of  all  opportunity  to  have  his 
claim  tried  if  ^e  hold  that  such  a  decision 
debarred  him   from  re-instituting  his  claim 

♦  5  W.  R.,  P.  C,  p.  63. 
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We,  therefore,  set  aside  the  decision  of  the 
Subordinate  Judge  on  this  point. 

We  also  think  the  Subordinate  Judge's 
view  of  the  Hindoo  ^wastoSreedhurChuck- 
erbnity  not  being  a  nearer  heir  to  Umbika 
Chtirn  Chuckerbutiy  than  the  defendant 
Protap  Narain  Chowdhry  is  open  to  great 
doubt.  The  Subordinate  Judge  quotes  no 
authority  for  his  decision.  Baboo  Shama 
Churn  in  his  Vyavasta  Durpana  would 
give  Sreedhur  Chuckerbutty  priority  over 
Protap  Narain  Chowdhry.  The  Subordinate 
Judge  finds  that  there  are  some  nearer 
heirs  alive  than  Sreedhur  Chuckerbullv. 
He  does  not  state  to  whom  he  alludes.  It 
may  be  that  he  alludes  to  some  other  person, 
and  not  to  Protap  Narain  Chowdhry.  This 
issue  in  the  case  has  probably  not  been 
thoroughly  and  carefully  sifted  in  conse- 
quence of  the  decision  on  the  former  issue. 

We  set  aside  the  decision  of  the  Subordi- 
nate Judge,  and  remand  the  case  to  him 
for  re-consideration  and  decision  ol  this 
point  and  of  any  other  point  which  may 
have  been  raised  on  the  appeal  and  which 
was  not  determined  at  the  former  trial.  Costs 
to  follow  the  result. 


The  6ih  December  1870. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officia/ing  Chief 

jfustice^  and  the  Hon'ble  G.  Loch  and  W^ 

Ainslie,  Judges, 

Jurisdiction — Suit  for  dissolution  of  marriage — 
Section  x.  Act  VIII.  of  1859. 

Case  No.  5  of  1876. 

Appeal  pre/erred  under  Section  rj  of  the 
Letters  Patent  of  the  High  Court  of  the 
28th  December  fS6^y  against  the  judgment 
of  the  Honble  F,  A,  Glover  and  the 
Hon  hie  Dwarkanath  Mitter,  two  of  the 
Judges  of  this  Court,  dated  the  rjth  July 

^     tSyo.  in  Special  Appeal  No,  5-^7  of  rSjo, 

from  a  decree  of  the  Zillah  Court  of  the 

2^-Pergunnahs,   dated  the  2Sth   December 

i86g,  the  satd  Judges  having  been  equally 

divided  in  opinion."^ 

Anjona  Dossee  (Plaintiff),  Appellant, 

versus 

Proladh  Chunder  Ghose  and  others  (Defend- 
ants), Respondents. 

*  Ante,  p.  132. 


Baboos  Kalee  Prosunno  Dutt  and  Jadub 
Chunder  Seal  for  Appellant. 

Baboos  Sreenath  Doss  and  Bhugobutty 
Churn  Ghose  for  Respondents. 

Held  (reversing^  the  judgment  of  Glover,  J.,  in  XIV, 
W.  R.,  p.  132)  that  a  suit  by  a  Hindoo  mother,  as  the 
guardian  of  her  infant  daughter,  for  a  declaration  that 
an  alleged  marriage  of  that  daughter  with  the  defend- 
ant was  null  and  void,  is  a  suit  of  a  civil  nature  which 
may  be  entertained  in  the  Civil  Courts  of  this  country 
under  the  provisions  of  Section  1,  Act  V'lll.  of  1859. 

Norman,  C.  J,  (Loch  and  Ainslie,  JJ,^ 
concurring). — In  this  case,  Anjona  Dossee 
sues  as  the  mother  and  guardian  of  her  minor 
daughter  Kuppoora  Dossee,  the  defendant 
Proladh  Chunder  Ghose,  alleging  that  he 
(defendant)  forcibly  carried  off  Kuppoora 
Dossee,  who  appears  to  be  an  infant  of  about 
5  years  of  age,  without  her  consent,  to 
the  house  of  one  Tara  Chand,  and  there 
went  through  a  marriage-ceremony  with 
her.  The  suit  is  brought  to  declare  this 
marriage  invalid. 

The  first  Court  made  a  decree  declaring 
the  marriage  invalid. 

On  appeal,  the  Subordinate  Judge,  Baboo 
Koyiash  Chunder  Deb,  on  the  authority  of 
opinions  expressed  in  a  case  reported  in  the 
Weekly  Reporter,  Volume  XI.  page  412, 
(Ram  Sarun  Mitter  versus  Rakhal  Doss 
Dutt),  held  that  a  suit  to  declare  a  marriage 
invalid  could  not  be  entertained  in  the  Civil 
Courts  under  Act  VIII.  of  1859.  From  this 
decision,  there  was  a  special  appeal  to  the 
High  Court,  and  the  point  on  which  the 
Judges  differed  was  this  —  whether  the 
Civil  Courts  of  this  country  are  competent 
to  take  cognizance  of  a  suit  for  the  declara- 
tion of  the  invalidity  of  a  Hindoo  marriage, 
no  question  of  property  being  involved  in 
the  case.  The  opinion  of  Mr.  Justice  Glo» 
ver,  which  was  in  the  negative,  being  that  of 
the  senior  Judge,  prevailed. 

Now,  the  I  St  Section  of  Act  VIII.  Of 
1859  enacts  that:  "The  Civil  Courts  shall 
"  take  cognizance  of  all  suits  of  a  civil 
'*  nature^  with  the  exception  of  suits  of  which 
*•  their  cognizance  is  barred  by  any  Act  of 
"  Parliament,  or  by  any  Regulation  of  the 
*'  Codes  of  Bengal,  Madras,  and  Bombay, 
"  respectively,  or  by  any  Act  of  the  Go- 
*'  vernor-General  of  India  in  Council."  And 
Section  15  of  the  Act  provides  that  :  "  No 
"  suit  shall  be  open  to  objection  on  the 
"  gronnd  that  a  merely  declaratory  decree 
"  or  order  is  sought  thereby,  and  it  shall  be 
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"  lawful  for  the  Civil  Courts  to  make  bind- 
"ing  declarations  of  right  without  graniing 
"  consequential  relief." 

The  question  now  before  us  is  whether 
a  suit  praying  to  have  it  declared  that  a 
marriage  is  invalid  brought  by  one  of  the 
parties  to  that  supposed  marriage  is  a  suit 
of  a  civil  nature. 

Regulation  III.  of  1793  established  Courts 
of  Dewanny  Adawlut  as  Courts  of  Judica- 
ture for  the  trial  of  civil  suits ;  and  in  order 
to  see  what  civil  suits  were,  as  the  term  was 
understood  in  this  country  at  the  time  of 
the  passing  of  that  Regulation,  and  as  it  is 
understood  in  this  country  at  the  present 
time,  it  is  necessary  to  refer  to  the  8th  Sec- 
tion of  that  Regulation. 

The  Zillah  Courts  which  are  the  Courts 
of  Dewanny  Adawlut  referred  to  by  Section 
3  were  by  Section  8  of  the  same  Regulation 
"  empowered  to  take  cognizance  of  all  suits 
''  and  complaints  respecting  the  succession 
"  or  right  to  real  or  personal  properly,  land, 
"  rents,  revenues,  debts,  accounts,  contracts, 
"  partnerships,  marriage^  caste,  claims  to 
"  damages  for  injuries,  and  generally  of  all 
''  suits  and  complaints  of  a  civil  nature  in 
"  which  the  defendant  may  come  within  any 
"  of  the  descriptions  of  persons  mentioned 
"  in  Section  7,  provided  the  landed  or  other 
"  real  property  to  which  the  suit  or  com- 
''  plaint  may  relate  shall  be  situated,  or  in 
"  all  other  cases  the  cause  of  action  shall 
"  have  arisen,  or  the  defendant,  at  the  time 
''  when  the  suit  may  be  commenced,  shall 
''  reside  as  a  fixed  inhabitant,  within  the 
"  limits  of  the  zillah  or  city  over  which 
"**  their  jurisdiction  may  extend.  " 

Suits  regarding  marriage  are,  therefore, 
treated  by  Section  8  of  Regulation  III.  of 
1793,  as  being  civil  suits  or  at  least  suits  of 
a  cwil  nature.  By  Section  1 5  of  Regula- 
tion IV.  of  1793,  a  rule  is  laid  down  by  which 
Judges  are  to  form  their  decision,  amongst 
other  things,  in  suits  regarding  marriage 
and  caste,  and  all  religious  usages  and  insti- 
tutions, namely,  according  to  the  Mahomedan 
Law  in  the  case  of  Mahomedans,  and  accord- 
ing to  the  Hindoo  Law  in  the  case  of  Hin- 
doos. 

In  the  Courts  of  the  Bombay  Presidency, 
numerous  cases  will  be  found  in  Borradaile's 
Reports  of  suits  relating  to  marriage.  In 
Volume  1.,  Borradaile's  Reports,  page  387, 
will  be  found  the  case  of  Kasee  Ram  Kirpa 
Ram  versus    Umburam    Auree   Chund,   in 


which  Huree  Chund  complained  that  Kasee 
Ram,  his  father-in-law,  neglected  to  send 
his  wife  Ichha  with  her  dower  to  his  house. 
Kasee  Ram  answered,  and  Icbha  put  in  a 
petition  complaining  of  ftness,  and  alleging 
that  that  was  a  valid  ground  of  divorce, 
and  the  Court  was  of  opinion  that  there 
were  sufficient  grounds  of  a  divorce  between 
Huree  Chund  and  Ichha,  and  a  precept  to 
the  Zillah  Court  was  issued  pronouncing 
one. 

Again,  in  the  case  of  KaSee  Dhoollubh  ver- 
sus Ruttun  Baee  (page  410,  idem),  a  divorce 
was  granted  to  the  plaintiff  who  was  a  woman 
of  the  barber  caste  on  account  of  her  bus- 
band's  dissolute  life  and  bad  character,  it 
being  3hown  that  the  customs  of  that  caste 
permitted  a  divorce  for  bad  conduct  of  one  of 
the  parties. 

In  a  case  reported  in  Volume  VI.,  Moore's 
Indian  Appeals,  page  348  (Ardaseer  Cursetjee 
versus  Perozebaye*),  which  was  a  suit  brought 
on  the  Ecclesiastical  side  of  the  Supreme 
Court  of  Bombay  for  the  restoration  of  conju* 
gal  rights,  their  Lordships  of  the  Privy 
Council  hold  **  that  the  Supreme  Court  ck 
"  Bombav  on  its  Ecclesiastical  side  had  no 
''  jurisdiction  to  entertain  such  ajsuit^astbere 
'*  existed  such  a  difference  between  the  duties 
'*  and  obligations  of  a  matrimonial  union 
"  among  Parsees  from  that  of  Christians ; 
"  that  the  Court,  if  it  made  a  decree,  had  no 
'^  means  of  enforcing  it,  except  according  to 
*'  the  principles  governing  the  matrimonial 
"  law  in  Doctors'  Commons,  which  were  in 
''  such  a  case  incompatible  with  the  laws  and 
'*  customs  of  the  Parsees." 

But  in  giving  judgment.  Dr.  Lushington 
said  :  **  It  may  be  that  such  laws  and  cus- 
"  toms  do  not  afford  what  we  should  deem  as 
**  between  Christians  an  adequate  relief;  but 
**  it  must  be  recollected  that  the  parties  them- 
*'  selves  could  have  contracted  for  the  dis- 
*'  charge  of  no  other  duties  and  obligations 
'*  than  such  as  for  lime  out  of  mind  were 
"  incident  to  their  own  caste ;  nor  could  they 
**  reasonably  have  expected  more  extensive 
"  remedies,  if  aggrieved,  than  were  custom- 
•*  arily  afforded  by  their  own  usages.  Such 
**  remedies  we  conceive  that  the  Supreme 
**  Court  on  the  Civil  side  might  administer, 
"  or  at  least  remedies  as  nearly  approaching 
"  to  them  as  circumstances  would  allow." 

There  is  also  another  case  in  Volume  l.  of 
Borradaile's  Reports,    page   14  (Nund   Lalt 

*  4  W.  R.,  P.  C,  page  91. 


1870.] 


Civil 


THK  WEEKLY  RftPO&TKR. 


Rulings. 


4<I>5 


Bhugwan  Doss  versus  Tapee  Dass  and 
Purbhoo  Dass)  in  which  the  Sudder  Court  at 
Bombay  held  *'  that  a  marriage-contract  to  be 
**  valid  mast,  both  by  the  rules  of  caste 
"  and  laws  of.  the  Shaster,  be  made  with 
*'  consent  of  parents  on  both  sides." 

It  is  clear,  therefore,  that  suits  relating 
to  marriage  have  been  entertained  by  the 
Courts  of  the  Bombay  Presidency  as  suits 
cognizable  by  the  ordinary  Civil  Courts. 

Suits  relating  to  marriage  deal  with 
that  which,  in  the  eye  of  the  law,  must  be 
treated  as  a  civil  contract  and  with  civil 
rights  agsing  out  of  that  contract.  Suits 
for  relief  against  contracts  procured  by  force 
or  fraud  are  ordinarily  cognizable  by  Civil 
Courts. 

In  a  suit  declaring  the  invalidity  of  a 
marriage,  the  Court  could  grant  consequen- 
tial relief.  It  might  restrain  the  person 
allegiDg  himself  to  have  the  rights  of  a  hus- 
band from  enforcing  any  claim  to  the  cus- 
tody or  possession  of  the  person  of  the  wo- 
man founded  on  the  supposed  marriage. 

If  such  relief  could  be  granted,  it  is  not 
easy  to  see  why  a  declaratory  decree  under 
Section  15  might  not  be  made.  Such  a 
declaration  may  be  of  the  greatest  import- 
aace  to  a  girl  circumstanced  as  the  infant 
plaintiff  is.  If  the  marriage  is,  in  fact,  no 
marriage,  unless  she  can  obtain  a  declaration 
from  a  Court  of  Justice  that  the  marriage 
i$  null  and  void,  unless  she  can  obtain  the 
protection  which  such  Court  can  give  her, 
she  may  be  obliged  to  live  with  the  defend- 
ant in  a  state  of  concubinage,  or  at  least 
she  will  be  prevented  from  marrying  any 
one  else.  The  rights  which  a  decree  in  this 
suit  may  protect — with  which  the  defendant 
may  be  restrained  from  interfering — the 
preservation  of  the  personal  purity  of  the 
infant  plaintiff  and  her  right  and  power  to 
contract  a  valid  marriage — are  amongst  the 
highest  rights  which  a  human  being  can 
possess ;  and  it  would  be  a  matter  deeply 
to  be  lamented  if  the  Court  had  no  power 
to  protect  and  defend  them. 

We  have,  however,  no  doubt  of  the  exist- 
ence of  that  power.  We  think  that  a  suit 
such  as  the  present  is  a  suit  of  a  civil 
nature  which  may  be  entertained  in  the 
Civil  Courts  of  this  country  Under  the 
provisions  of  Section  j,  Ad  VIII.  of  1859, 
and  that  view  seems  to  me  to  be  sanctioned 


by  the  opinion  of  the  Lords  of  the  Privy 
Council  in  the  case  we  have  referred  to. 

We  think  that  the  Court  must  have 
jurisdiction  in  such  suit  to  declare  the 
marriage  void,  if  procured  by  fraud  or  force, 
and  celebrated  without  the  consent  of  the 
necessary  parlies  or  without  the  formalities 
necessary  to  render  it  a  binding  marriage 
according  to  Hindoo  Law.  We  must,  there- 
fore, pronounce  that  Mr.  Justice  Mitter's 
judgment  is  correct.  The  decision  of  Mr. 
Justice  Glover  must  be  reversed,  and  the 
case  remanded  to  the  Lower  Appellate  Court 
for  trial  on  the  merits. 

The  appellant  will  have  his  costs  of  both 
the  hearings  in  this  Court. 


The  6th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Just  ice  y  and  the  Hon'ble  G.  Loch, 
Judge, 

Execution-sale— Bidding  by  decree-holder. 

Reference  to  the  High  Court  by  the  Re- 
corder of  Moulmein,  dated  the  gth  April 
1870, 

Veerapah  Chelty  and  another,  Petitioners. 

The  fact  of  a  judgment-creditor  bidding  at  a  judicial 
sale  without  the  leave  of  the  Court  docs  not  ipso  facto 
invalidate  the  sale. 

Case, — I  HAVE  taken  lime  to  consider 
this  petition  as  one  of  great  importance,  as 
affecting,  in  fact,  to  a  large  extent  the  title  to 
landed  property  in  Moulmein. 

The  petitioners,  as  the  judgment-credi- 
tors of  Messrs.  Gardner  Brooke  and  Co.,  took 
in  execution  a  house  belonging  to  that  firm, 
and  at  the  judicial  sale  which  ensued  became 
the  purchasers.  Thirty  days  from  the  date  of 
the  sale  having  elapsed,  they  now  move  for  a 
formal  order  confirming  the  sale.  The  diffi- 
culty I  find  in  disposing  of  the  motion  arises 
out  of  a  case  which  has  been  cited  {Ban- 
dhoo  Roy  and  others  versus  Honooman 
Singh  and  others,  IIL  Bengal  Law  Reports, 
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Appellate  Decisions,  page  320),*  in  which 
Mr.  Justice  Norman  thus  stated  the  practice 
on  the  point  prevalent  in  the  High  Court  in 
Its  original  jurisdiction. 


•The  29th  April  1S69. 

Present : 

The  Hon'ble  J.  P.  Norman  and  the  Hon'ble  E.  Jackson, 

Judges. 

Case  No.  2620  of  1S6S. 

Special  Appeal  from  a  decision  passed  by  the  Addi- 
tional ^Judge  of  Bhaugulpore,  dated  the  20th  July 
1868,  reversing  a  decree  of  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  gth  April  J867, 

Bandhoo  Roy  and  others  (Plaintiffs),  Appellants, 

versus 

Honooman  Singh  and  others  (Defendants), 
Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Anund  Chunder 
Ghosal  for  the  Appellants. 

Baboo  Kalee  Krishna  Scin  for  the  Respondents. 

Norman,  J. — Honooman  Singh,  having:  obtained  a 
decree  ag^ain St  the  plaintiff,  applied  to  the  Court  for  exe- 
cution of  attachment  of  a  decree  in  a  suit  of  Bandhoo 
Roy  and  others  against  Karu  Mahato  and  others  for 
Rupees  94**.  The  Court  made  an  order  upon  this  appli- 
cation, and  under  Section  23^  of  A61  VIII.  of  1S59 
issued  a  written  order  prohibiting  the  now  plaintiff 
Bandhoo  Roy  from  receivinvr,  and  Karu  Mahato  from 
making:,  payment  of  the  amount  decreed  until  the  fur- 
ther order  of  the  Court. 

This  order  was  served,  as  prescribed  by  Section  239, 
by  fixing  up  the  order  in  some  conspicuous  part  of  the 
Court-house,  and  by  delivering  copies  of  tne  written 
order  to  the  judgment-debtor.  The  attached  decree 
was  sold  by  public  auction  after  the  usual  proclamation, 
and  realized  Rupees  20  only.  The  plaintiff's  contention 
is  that  the  sale  is  irregular,  inasmuch  as  the  prohibitory 
order  under  Section  236  was  not  served  on  him.  But 
the  Judge,  I  think  rightly,  holds  that  the  service 
of  the  prohibitory  order  having  been  in  accordance 
with  the  provisions  of  Section  236  was  legal  and  re- 
gular, and  therefore  dismisses  the  suit.  The  plaintiff 
is  not  entitled  to  the  particular  relief  which  he  stacks 
in  this  suit,  and  we  must,  therefore,  dismiss  the  pre- 
sent  appeal. 

There  seems,  however,  strong  reason  to  suppose  that 
the  sale  of  this  decree  has  worked  a  great  oppression 
on  the  plaintiff.  The  facts  are  not  clearly  stated  in  the 
judgment  of  either  of  the  Courts,  but  I  am  led  to  infer 
that  the  defendant,  having  caused  the  decree  to  be  put 
up  for  sale,  bought  it  for  Rupees  20,  and  shortly 
afterwards  realized  by  sale  of  the  property  of  Karu 
Mahato  Rupees  975.  Upon  that  I  desire  to  observe, 
first,  unless  there  was  some  very  good  reason,  of  which 
nothing  appears,the  Court,  in  executing  the  defendant's 
decree*  ought  not  to  have  sold  the  plaintiff's  decree 
against  Karu  Mahato,  but  ought  to  have  required  the 
defendants  to  proceed  to  enforce  that  decree  b^  its  own 
proce»s;  appointing  a  manager  under  Section  243, 
if  necessary.  By  so  doing,  the  Court  would  have  worked 
out  the  plaintiff  s  lien  under  the  attachment,  and  se- 
cured the  rights  of  all  parties.  The  object  of  allowing 
a  decree-holder  to  attach  and  sell  his  debtor's  property 
is  to  ensure  that  the  property  may  be  realized  or 
turned  into  cash  in  order  to  satisfy  the  decree. 


**  It  appears  to  me  to  be  a  matter  of  gimte 
**  doubt  wheiher  a  decree-holder,  caasiog 
'*  property  of  his  debtor  other  than  mere 
''chattels,     such    as     household     furnknre, 


If  a  money-decree  is  attached,  unless  it  is  sbovn  j 
that  there  are  no  means  of  realizing  the  amount  ol  tbe 
decree,  or  no  prospect  of  doin^  so  within  a  reasooable 
time  or  except  at  an  expense  to  which  the  attadiing 
creditor  ought  not  to  be  put,  to  sell  the  decree  is  net 
to  realize  the  debtor's  property,  but  to  sacrifice  it  1:7 
selling  the  chance  of  realizing  it.  The  whole  spirit  oif 
A<ft  VI II.  shows  that,  in  executing  decrees,  the  Court 
is  not  to  lose  sight  of  the  interest  of  the  judgmeftt* 
debtor.  In  securing  payment  to  the  decree-header^ 
it  is  the  duty  of  the  Court  to  do  so  without  any  un- 
necessary injury  to,  or  sacrifice  of,  the  property  of 
the  debtor.  A  very  large  discretion  for  that  par- 
pose  is  reposed  in  the  Court,  particularly  by  Scc- 
tioa  243.  It  certainly  never  was  mtendcd  that  decree- 
holders  should  be  encouraged  or  even  enabled  to 
speculate  in  purchases  of  the  property  of  distressed  men 
at  an  under-value.  In  any  case  in  which  property  is 
brc'Ught  to  sale,  and  the  price  offered  is  wholly  tnade* 
quate,  it  seems  to  me  that  the  Judge  ought  to  hesitate 
before  he  allows  the  sale  to  proceed. 

Secondly,  it  appears  to  me  to  be  a  matter  of  grave 
doubt  whether  a  decree-holder,  causing  property  of  his 
debtor  other  than  mere  chattels,  such  as  househokl  fur- 
niture, cattle,  grain,  or  the  like  to  be  put  up  for  sale,  can 
bid  at  the  sale  without  having  first  obtained  the  leave  of 
the  Court  for  that  purpose.  According  to  the  practke 
on  the  original  side  of  the  High  Court,  wherever  a 
decree-holder  desires  to  buy  land  or  other  like  property 
at  a  sale  in  execution  of  the  decree  against  his  debtor, 
he  obtains  express  leave  from  the  Coftrt  to  bid.  For 
myself  I  make  it  an  inflexible  rule  not  to  make  an  order 
empowering  the  decree-holder  to  bid,  unless  notice  of  the 
application  for  leave  to  bid  at  the  sale  has  been  given 
to  the  debtor  or  his  agent,  except  in  cases  where  the 
debtor  cannot  be  found,  and  has  gone  away  leavinfr  mo 
agent  to  represent  him.  If  such  an  order  is  made  on 
notice,  and  the  sale  is  fairly  conducted,  the  debtor  has 
the  benefit  of  the  competition  of  the  decree-holder  as 
an  additional  bidder  at  the  sale,  and  the  price  b  likely 
to  be  enhanced. 

If  the  decree-holder  who  is  bringing  the  property 
to  sale  does  not  himself  intend  to  buy,  his  interest  is 
the  same  as  that  of  the  debtor,  namely,  that  the  property 
should  be  sold  at  the  best  price  that  can  be  |^ot.     Bat 
if  the  decree-holder  is  allowed  to  buy  as  an  intending 
purchaser,  he  acquires  an  interest  adverse  to  that  of  the 
debtor,  adverse  to  that  of  the  only  character  in  which 
the  decree-holder  is  recognized  by  the  Court,  to  buy 
the  property  at  the  lowest  possible  price.     And,  thefe> 
fore,  the  debtor  has  a  right  to  be  placed  in  a  coodition 
to  know  what  is  going  on,  and  to  watch  the  conduct 
of  the  sale-officers  of  the  Court  who,    in  lotting  and 
describing  the  property,   stating  its  advantages  and 
disadvantages,  act  and  cannot  but  act  under  the  instmC' 
tions  of  the  decree-holder. 

The  practice  on  the  original  side  of  this  Court  foilovs 
that  of  the  Enghsh  Courts  of  Equity.  See  Sjrdney 
Smith's  Chancery  Practice,  Volume  11.,  page  ilf5» 
Owen  is,  Foulkes,  6  Ves.  630,  and  the  cases  00  ^ 
subject  collected  in  Fisher  on  Mortgages,  502. 

In  English  Courts  of  Common  Law,  the  security  rf 
the  debtor  is  of  a  different  kind.  The  English  Shenp 
is  held  personally  responsible  for  any  abuse  by  htf 
officers.  It  is  laid  down  that,  on  a  seizure  of  goods  »• 
execution,  the  Sheriff  should  not  sell  for  a  price  ^''^j^ 
is  grossly  inadequate,  but  should  return  that  the  goods 
remain  in  his  hands  for  want  of  buyers.  On  thisr  ^ 
plaintiff  usually  sues  out  another   writ,  namelyt  ^ 
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"cattle,  grain,  or  the  like,  to  be  put  up  for 
''  sale,  can  bid  at  the  sale  without  having 
"  first  obtained  the  leave  of  the  Court  for 
"that  purpose.  According  to  the  practice 
"on  the  original  side  of  the   High   Court> 

venditioni  exponas^  commanding'  the  Sheriff  absolutely 
to  sell,  and  he  is  then  justified  in  selling*  at  any  price 
he  can  g'et.  It  is  the  duty  as  well  as  the  interest  of  tht* 
Sheriff  to  sell  at  the  best  price  he  can.  The  Sheriff  is 
not  responsible  for  selling  at  an  under-value,  unless  he 
is  fi^uilty  of  some  fraud  or  maL-practice.  But  in  Phillips 
versus  B«tcon,  9  East  298,  a  party  recovered  ^^500 
damages  agfainst  a  Sheriff  on  a  declaration  alleging  that 
he  had  fraudulently  and  negligently  sold  the  plaintiff's 
ga-jds  very  much  aelow  their  value. 

The  old  practice  in  Courts  of  Common  Law  in  England 
was  that  the  Sheriff  might  either  apprais'j  and  sell  the 
goods  without  any  enquiry,  or  else  he  might  appraise 
the  goods  by  a  Jury,  and  then  sell  them— j**^  Dalton  on 
Sheriffs,  page  147. 

In  Sayre*s  case  (Crokes's  James,  426),  the  Under- 
Sheriff  of  the  County  of  Buckingham  persuaded  the 
Jury  to  appraise  the  goods  of  a  poor  man  which  were 
well  worth  if^o  at  jf  22-13-4,  and  delivered  them  to  the 
plaintiff  for  the  same  sum.  The  Court  of  King's  Bench 
held  that  it  was  oppression  punishable  at  the  Assizes 
by  indictment,  and  ordered  the  Under-sheriff,  who  was 
an  attorney,  to  be  brought  before  them. 

The  facts  are  not  fully  before  us ;  but  1  have  a  strong 
impression  that  it  may  turn  out  that  the  plaintiff  in 
this  case  has  an  equity  to  have  the  amount  realized  by  the 
defendants  under  the  purchased  decree  applied  in  satis- 
faction of  the  mdney  due  from  him  to  the  defendants. 

The  case  may  stand  over  for  three  weeks  in  order 
that  the  plaintiff's  vakeel  may  consider  whether  any 
remedy  is  open  to  the  plaintiff  on  the  plaint  as  it  stands ; 
if  not,  the  present  suit  must  be  dismissed  without  co.sts, 
and  without  prejudice  to  such  proceedings  as  the  plaint 
iff  may  be  advised  to  take  in  accordance  with  the  sug- 
gestions I  have  thrown  out. 

y^acksoH,  ^.—1  also  think  that  this  appeal  on  the 
points  on  which  it  has  been  preferred  must  be  dismissed. 
The  procedure  in  execution  and  attachment  as  respects 
the  written  order,  service  of  which  is  taken  exception 
to,  seems  to  hive  been  strictly  regular.  The  written 
order  was  proclaimed  in  Court,  and  a  copy  of  it  was 
served  on  the  judgment-debtor.  The  decree  which  the 
present  respondent  had  in  thir>  manner  attached  was 
sabsequently  brought  to  sale,  and  it  is  not  contended 
that  the  sale  was  unfairly  or  improperly  conducted.  The 
result  of  it  was  that  a  decree  worth  nearly  1,000  rupees 
wa«  sold  for  20  rupees.  It  would  have  been  better, 
with  the  light  now  thrown  on  the  facts,  had  the  Court 
exercised  its  power  under  Section  243,  stopped  the  sale, 
and  appointed  a  manager  to  execute  the  decree  instead 
ot  selling  it.  The  Court,  hoAvever,  would,  at  the  time 
of  sale,  have  no  knowledge  whether  the  decree  was 
worth  10  rupees  or  1,000  rupees.  In  such  cases  the 
nsaal  practice  in  the  Mofussil  Courts  is  that,  the  judg- 
msfit-debtor  whose  property  is  being  sacrificed  should 
move  the  Court  to  exercise  its  powers  under  Section 
J  43.  There  is  nothing  stated  before  us  to  show  that 
the  Judgment-debtor  in  this  case  was  vigilant  over  his 
own  interest  or  took  any  action  in  the  matter.  It  may 
be  that  he  had  no  notice  of  what  was  going  on.  1  have 
nj  objection  to  the  case  standing  over  for  three  weeks, 
as  proposed  by  my  learned  colleague. 

Tit^JOth  July  lS6g—NorMan,%— The  plaintiff's  suit 
most  be  dismissed  with  costs,  and  without  prejudice  to 
any  proceedings  he  may  be  hereafter  advised  to  take 
with  reference  to  the  suggestions  contained  in  our  judg- 
meot* 
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wherever  a  decree-holder  desires  to  bay 
land  or  other  like  properly  at  a  sale  in 
execution  of  the  decree  against  his  debtor, 
he  obtains  express  leave  from  the  Court  to 
bid.  For  myself  I  mai?e  it  an  inflexible 
rule  not  to  make  an  order  empowering  the 
decree-holder  to  bid  unless  notice  of  the 
application  for  leave  to  bid  at  the  sale  has 
been  given  to  the  debtor  or  his  agent,  ex- 
cept in  cases  where  the  debtor  cannot  be 
found,  and  has  gone  away  leaving  no  agent 
to  represent  him. 

"  If  such  an  order  is  made  on  notice,  and 
"  the  sale  is  fairly  conducted,  the  debtor  has 
"  the  benefit  of  the  competition  of  the  de- 
"cree-holder  as  an  additional  bidder  at  the 
*'  sale,  and  the  price  is  likely  to  be  en- 
"  hanced. 
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**  If  the  decree-holder  who  is  bringing  the 
property  to  sale  does  not  himself  intend 
to  buy,  his  interest  is  the  same  as  that 
of  the  debtor,  namely,  that  the  properly 
should  be  sold  at  the  best  price  that  can  be 
got.  But  if  the  decree-holder  is  allowed  to 
buy  as  an  intending  purchaser,  he  acquires 
an  interest  adverse  to  that  of  the  debtor, 
adverse  to  that  of  the  only  character  in 
which  the  decree-holder  is  recognized  by 
the  Court  to  buy  the  property  at  the 
lowest  possible  price.  And,  therefore, 
the  debtor  has  a  right  to  be  placed  in  a 
condition  to  know  what  is  going  on,  and 
to  watch  the  conduct  of  the  sale-officers 
of  the  Court  who,  in  lolling  and  describ- 
ing the  property,  stating  its  advantages 
and  disadvantages,  act  and  cannot  but  act 
under  the  instructions  of  the  decree- 
holder. 


"  The  practice  on  the  original  side  of  this 
**  Court  follows  that  of  the  English  Courts 
"  of  Equity.  See  Sydney  Smith's  Chancery 
"Practice,  Volume  II.,  page  185;  Owen 
"  vs.  Eoulkes,  6  Ves.  630 :  and  ihe  cases 
**  on  the  subject  collected  in  Fisher  on  Mort- 
"  gages,  502." 

This  case  was  first  brought  to  my  notice 
when  the  petition  of  7san  Hla  (C.  Mis. 
No.  173  of  1870)  was  before  me,  and  I 
considered  the  language  used  by  the  High 
Court  so  plain  as  to  leave  this  Court  (the 
practice  of  which  is,  by  Section  21  of  Act 
XXI.  of  1863,  made  dependent  on  that  of  the 
High  Court  in  its  original  jurisdiction)  no 
option  but  to  reject  the  application.  Mr. 
Aubrey,  however,  who  appeared  upon  the 
present  petition,  has  argued  so  strongly,  and 
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1  think  so  reasonably,  against  the  appli- 
cability of  the  law  to  British  Burmah  on 
the  ground  of  the  radical  difference  obtain- 
ing here  in  the  proceedings  connected  wiih 
judicial  sales,  that  I  am  induced  to  make 
the  matter  the  subject  of  a  reference. 
He  has,  moreover,  contended  that,  under 
the  provisions  of  Act  VIII.  of  1859,  in 
cases  in  which  objections  are  not  taken 
by  an  interested  party  within  30  days  from 
the  sale,  the  sale  must  be  confirmed  as  a 
matter  of  course,  and  that  at  least  it  must 
be  considered  as  within  the  rule  fieri  non 
dehuit  factum  valet.  The  precise  point 
would  not  appear  to  have  been  before  iheir 
Lordships  at  the  time  of  the  decision 
cited. 

The  Civil  Procedure  Cole  contains  no 
clause  restricting  the  right  of  the  attaching 
creditor  to  bid  at  the  sale,  and  the  practice 
is  rested  by  his  Lordship  on  analogy  to 
home  practice  in  equity,  confirmed  by  con- 
siderations of  expediency. 

The  difference  in  the  mode  of  executing 
money-decrees  upon  land  here  and  at  home 
prevents  us  from  having,  I  think,  the  bene- 
fit of  analogy  in  a  matter  in  pari  materia. 
There  is  nothing  at  home  equivalent  to 
the  judicial  sale  in  India  in  execution  of  a 
money-decree. 

Nor  is  there  in  the  practice  prevalent  here 
with  reference  to  judicial  sales  the  danger 
his  Lordship  has  pointed  out  in  the  case  be- 
fore him.  It  is  true,  as  his  Lordship  observes, 
that  where  an  abstract  of  title  is  prepared, 
it  is  possible  for  the  parly  preparing  it  to 
describe  the  property  in  such  a  manner  as 
to  deter  purchasers.  Here,  however,  that 
practice  does  not  obtain,  nor  is  there  in 
Moolmein  any  other  preliminary  to  a  judicial 
sale  of  land  than  the  announcement  by  the 
Court  that  the  right,  title,  and  interest  of 
A  B  in  certain  premises  described  by  refer- 
ence to  a  Government  grant  are  to  be  sold. 
I  cannot  therefore  see.  in  the  fact  of  the 
attaching  creditor  bidding  for  property  in 
Moulmein,  the  ill  effect  anticipated  by  the 
learned  Judge.  The  judgment-creditor  bid- 
ding for  the  property  has,  no  doubt,  the  same 
desire  as  any  other  intending  purchaser  to 
obtain  the  property  as  cheaply  as  he  may, 
but  he  has  no  more  opportunity  than  a  stran- 
ger of  affecting  the  property  in  the  particulars 
referred  to  by  Mr.  Justice  Norman.  It 
seems  to  me,  therefore,  that  the  only  result 
that  can  be  produced  by  his  bidding  is  that 


which  his  Lordship  describes  as  a  desirable 
one,  viz.y  the  enhancement  of  the  price  of 
the  property  sold.  The  judgment-creditor 
says  in  effect  at  every  bid,  •*  I  am  willing  to 
estimate  the  properly  of  my  judgment-debt-  ^ 
or  at  so  much ; ''  and  the  more  he  bids  ibe 
more,  it  seems  to  me,  he  relieves  the  estate  of 
the  judgment-debtor,  and  enables  it  to  satis- 
fy other  claims.  The  present  case  is  M 
instance  of  what  I  mean.  There  were  but 
three  bidders  present,  and  the  property  fetch- 
ed its  full  value.  It  is  alleged  with  consi- 
derable probability  that,  had  the  attaching 
creditor  not  been  desirous  of  purchasiog,  the 
contest  would  have  ended  much  sooner,  and 
a  much  lower  price  have  been  obtained. 

The  policy  of  the  Court  of  Chancery  to 
which  his  Lordship  refers  has,  I  may  add 
— more  especially  in  the  matter  of  opening 
biddings  (for  which  the  case  cited  Owen  vs. 
Foulkes,  9  Ves.,  page  348,  is  ajso,  I  believe, 
still  an  authority) — never  been  supported  on 
any  principle,  and  has  been  unhesitatingly 
pronounced  by  some  of  the  ablest  text  wri- 
ters, including  the  learned  author  of  Smith's 
Chancery  Practice  cited  by  his  Lordship 
(see  6  Ed.,  page  592),  to  be  nnsalisfac* 
torv. 

I  may  add  that,  by  an  order  of  this  Coart, 
the  attaching  creditor  is  treated  in  every 
respect  as  a  stranger  with  reference  to  Sec* 
tion  253  of  the  Civil  Procedure  Code. 

In  the  present  case,  the  question  1  would 
submit  to  their  Lordships  is — 

Does  the  fact  of  the  petitioners  bavisf 
bid  at  the  sale  without  the  leave  of  the 
Court,  ipso  facto ^  invalidate  the  sale  ? 

Judgment  of  the  High  Court. 

Norman,  C.  J, — We  have  no  doubt  that 
this  question  must  be  answered  to  the  vt^ 
live. 
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The  1 8th  August  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanaih 
Rliuer,  Judges, 

Right  of  a  Sebait—Sale. 

Case  No.  182  of  1870. 

Special.  Appeal  from  a  decision  passed 
bv  the  Judge  of  Cuttack,  dated  the  t4th 
Dci:ember  i86g,  affirming  a  decision  of 
the  Officiating  Moonsiff  of  Pooree,  dated 
the  26th  August  t86ij, 

Drobo  Misser  (one  of  the  Defendants), 

Appellant^ 

versus 

Srineebash  Misser  and  others  (Plaintiffs), 

Respondents, 

Baboos  Mohendro  Lall  Mitter  and  Obhoy 
Churn  Bose  for  Appellant. 

■ 

■  Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

The   ri^ht  of  a  Sebait  to  perform  services  fnr  a 
Hiodoo  idol  cannot  be  sold  in  execution  of  a  decree. 

Mitter,  J, — We  are  of  opinion  that  the 
coaclasion  arrived  at  by  the  Lower  Courts  in 
this  case  is  correct.  There  can  be  no  doubt 
whatever  that  the  right  which  the  defend- 
ant, special  appellant,  alleges  to  have  pur- 
chased was  one  which  could  not  be  sold  in 
execution  of  a  decree.  The  Sebait  of  a 
Hmdoo  idol  has  to  perform  services  for  the 
idol,  that  is  to  say,  to  perform  the  worship 
of  the  Idol  and  to  prepare  food  for  it,  and 
9uch  a  right  cannot  be  sold  at  a  public  sale 
in  execution  of  a  decree.  The  special  ap- 
pellant has  failed  to  give  us  any  authority  in 
support  of  his  contention,  and  we  do  not, 
therefore,  find  any  reason  for  disturbing  the 
judgment  of  the  Lower  Appellate  Court. 

The  plaintiffs  have  established  to  the 
satisfaction  of  the  Lower  Appellate  Court 
that  they  had  a  right  to  maintain  this  suit : 
and  on  this  point  no  objection  has  been 
taken  before  us  in  special  appeal. 

The  special  appeal  is  dismissed  with 
costs. 


The  1st  December  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanaih 
Mitter,  Judges, 

Injunction— Section  92,  Civil  Procedure  Code. 

Case  No.  283  of  1870. 

Miscellaneous  Appeal  from'  an  order  passed 
by  the  Subordinate  Judge  of  Hooghly, 
dated  the  ist  August  iS'jO, 

Prosunno  Moyee  Dossee  and  others  (Defend- 
ants), Appellants, 

versus 

Wooma  Moyee  Dossee  (Plaintiff), 
Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellants. 
Mr,  R.  T,  Allan  for  Respondent. 

An  injunction  cannot  be  issued  under  Section  93, 
Code  of  Civil  Procedure,  on  a  mere  alleviation  that  the 
defendant  wishes  to  realize  debts  by  brtnsfingr  actions 
in  Court,  without  proof  of  an  intention  of  waste, 
damage,  or  alienation. 

Loch,  J, — Section  92  of  the  Code  of  Civil 
Procedure  requires  that,  previous  to  the  issu* 
ing  an  injunction,  it  must  be  shown  to  the 
satisfaction  of  the  Court  that  the  property 
which  is  in  dispute  in  the  suit  is  in  danger 
of  being  ivasted,  damaged,  or  alienated  by 
any  party  to  the  suit.  Now,  even  if  we 
were  to  admit  that  the  property  referred  to 
in  the  proceedings  of  the  Subordinate  Judge 
is  the  properly  in  dispute  in  the  suit,  yet  no 
allegation  has  been  made  on  the  part  of  the* 
petitioner,  plaintiff  in  the  pauper-suit,  that 
it  is  in  danger  of  being  wasted,  damaged,  or 
alienated.  All  that  she  sa;.s  is  that  the  de- 
fendant wishes  to  realize  the  debts  due  to 
her  by  bringing  actions  in  Court,  and  no 
proof  whatever  is  given  that  there  is  any  in- 
tention of  such  waste,  damage,  or  alienation. 
Under  such  circumstances,  we  think  that 
the  order  of  the  Subordinate  Judge  issuing 
the  injunction  upon  the  defendant  must  be 
set  aside,  with  costs,  as  contrary  to  law. 
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The  ist  December  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges. 

Possession— Tenancy—Rights. 

Case  No.  1326  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  the  2^'Pergunnahs,  dated  the 
2^th  March  iSyOy  affirming  a  decision  oj 
the  Sudder  MoonsiJ^  of  that  Districty 
dated  the  joth  July  i86(^, 

Nazir  Lushkur  and  another  (Plaintiffs), 

Appellants, 

versus 

Golapooddeen  Lushkur  and  others  (Defend- 
ants), Respondents. 

Baboo   Mohendro   Lall   Mitter   for 
Appellants. 

Baboo  Romanaih  Bose  for  Respondents. 

The  mere  fact  of  possession,  as  tenants  for  a  certain 
number  of  years  cannot  create  any  ri^ht  to  retain  pos- 
session as  against  a  person  to  whom  the  proprietor  has 
l^ranted  a  lease. 

Mitter,  J, — We  are  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court 
ought  to  be  reversed.  The  title  of  the 
plaintiff  has  been  proved,  and  it  is  therefore 
for  the  defendants  to  show  under  what  right 
they  are  entitled  to  hold  the  lands  in  ques> 
tion.  The  mere  fact  that  they  have  been  in 
possession  of  those  lands,  as  tenants,  for  a 
certain  number  of  years  cannot  create  any 
right  in  their  favor  to  retain  that  possession 
against  the  will  of  the  proprietors.  No 
question  relating  to  Section  6  of  Act  X.  of 
1859  arises  in  this  case,  and  it  is  admitted 
by  the  Judge  in  his  judgment  that  the  de- 
fendants have  altogether  failed  to  prove  the 
nature  of  their  tenure.  Under  these  cir- 
cumstances, it  is  quite  clear  that  the  pro- 
prietors of  the  lands  in  suit  were  fully  com- 
petent to  grant  a  lease  to  the  plaintiff,  and 
that  the  plaintiff  is  entitled  to  recover  pos- 
session of  those  lands  from  the  defendants, 
who  have  no  permanent  right  therein. 

The  decree  of  the  Lower  Appellate  Court 
is  therefore  reversed,  and  that  of  the  Court 
of  first  instance  restored  with  all  the  costs 
of  this  litigation. 


The  ist  December  1870. 
Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Section  4,  Regulation  XVL  of  1797— Execution 
—Security— Liability  of  sureties. 

Case  No.  289  of  1870. 

Miscellaneous  Appeal  Jrom  an  order  pi\sstd 
by  the  Additional  Judge  of  Nuddea.  dated 
the  2^th  July  iSyo, 

Nuffer  (thunder  Paul  Chowdhrv  and  another 
(Petitioners),  Appellants, 

versus 

■ 

Soorendro  Naih  Roy  (Opposite  Party), 
Respondent, 

Baboo  Steenath  Dass  for  Appellants. 

Mr,  R,  T.  Allan  and  Baboos  MohendrQ 
Lall  Shome  and  Grish  Chunder  Mooter^ 
jee  for  Respondent. 

The  object  of  security  taken  from  the  holder  of  a 
decree  from  which  an  appeal  has  been  preferr^  to  the 
Privy  Council  ts  to  indemnify  the  appellant  for  any 
loss  he  may  suffer  owini;  to  execution  being  taken  out 
during  the  pendency  of  the  appeal.  If  the  decree-holder 
dt)es  not  execute  the  drcree,  the  terms  of  the  security* 
bond  of  themselves  fail  to  the  fi^round,  and  the  Surety 
cannot  in  any  way  be  made  liable  for  costs  or  any  thifig 
else  awarded  by  the  Privy  Council. 


Loch,  J. — The  facts  of  this  case  are  these : 
One  Heeramoney  Burmoney  sued  to  reco- 
ver possession  of  her  husband's  share  of  the 
moveable  and  immoveable  property  against 
Soorendro  Nath  Roy  Her  suit  was  dis- 
mis<;ed  by  the  first  Court,  and  on  the  ist 
February  1864.  she,  on  appeal  lo  the  High 
Court,  obtained  a  decree.  Soorendro  Naih 
appealed  lo  the  Privy  Council ;  and  while 
the  case  was  pending  there,  Heeramoney 
prayed  to  be  allowed  to  take  out  execution 
in  1864.  Before  taking  out  execution, 
she  -was  required  to  give  security.  Pnui- 
kissen  Paul  became  the  surety,  and  nothing 
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further  seems  to  have  been  done,  and  ihe 
execution-case  was  struck  off  the  file  of  the 
Court  executing  the  decree.  In  1867, 
Heeramoney  again  applied  to  take  out  exe- 
cution of  her  decree,  and  again  she  was 
required  to  furnish  security  for  the  moveable 
property,  and  NulTur  Cliunder  Paul  Chow- 
dhry  became  surety  to  the  extent  of  10,000 
rupees  on  the  Qtii  Sepiember  1867.  On 
the  16th  September  1867,  the  Judge  direct- 
ed enquiry  to  be  made  as  to  the  sufficiency 
of  the  security.  On  the  28ih  July,  or,  as  is 
said  by  the  respondent,  2iJih  iMay  1868,  the 
security  was  accepted  as  sufficient,  and  the 
decree-holder  was  permiued  to  execute  her 
decree.  Tne  decree  ot  the  High  Court  was, 
however,  on  the  7ih  July  i86«,  reversed  by 
the  Privy  Council,*  who  dismissed  the  suit  of 
Heeramoney,  and  no  execution  on  the  part  of 
Heeramoney  was  ever  taken  out.  Soorehdro 
Nath  Roy  now  seeks  to  execute  his  decree 
for  costs  against  the  sureties,  and  the  Lower 
Court  has  held  that  they  are  liable  to  him 
for  costs. 

In   appeal   from  that   order,    it   is   urged 
that,  as  no  executiivi  has  ever  been  taken  out, 
the  sureties  cannot  be  held  liable.     On  the 
other  hand,  it  is  urged  that  whether  execu- 
tion  was   takbn  out   or   not  is   immaterial  ; 
that  the  sureties  had  entered  into  a  contract 
with    the    Court;     they    voluntarily    bound 
themselves,  and    this  engagement  of  theirs 
must  be  looked  upon  as  a  kind  of  mortgage 
of    their   property,   or,    as   said    by   another 
pleader  for  the  respondent,  a  decree  by  con- 
fession  of  juogment ;    that   the  parties  are 
bound  by  the  order  of  the  Court  accepting 
the  security,  and  directing  the  execution  to 
proceed ;  that  they,  having  voluntarily  exe- 
cuted the  security-bond,  could  not  resile  by 
Slating    that    no    consideration    was    given ; 
thai  the  question  of  consideration  does  not 
enter  at  all  into  a  matter  of  this  kind,  and 
the  parlies  who  are  thus  bound  by  the  order 
of  tne  Court  cannot  be  relieved  from  their 
responsibility   unless    by   an    order    of    the 
Court;    that,    in    fact,    the     sureties     have 
by  their  own  acts   taken  the  place   of   the 
decree-holder,  and  have  rendered  themselves 
liable   for  every  thing   that  she    was  liable 
for ;   that,  in   fact,  they  are  in  the  position 
of  a  pirty   who  becomes  surety  for  a  crimi- 
nal ;  and   if  the  criminal   escape,  the  surety 
would  be  liable  to  forfeit  the  amount  of  his 
security-bond  ;  that  the  contract  w<as  between 
the  surety  and  the  Court,  and  the  Court  had 
made  an  order  accepting  the  security,  and 

*  10  W.  R  ,  P.  c,  p.  35. 


directin(?  execution  to  be  taken  out  ;  and 
that,  if  Heeramoney  did  not  avail  herself  of 
that  order,  the  surety  is  still  liable,  unless 
his  liability  is  cancelled  by  an  order  of  the 
Court. 

The  argument  for  the  respondent  cannot, 
I  think,  be  susmined.  Heeramoney,  on  ob- 
taining her  decree,  applied  to  the  Court  in 
the  usual  way  to  be  allowed  to  execute  her 
decree ;  and  under  the  provisions  of  Section 
4,  Regulation  XVI.  of  1797,  the  Court  were 
empowered  to  order  the  judgment  passed  by 
them  to  be  carried  into  execution,  taking 
sufficient  security  from  the  party  in  whose 
favor  the  same  was  passed  for  the  due  per- 
formance of  such  order  or  decree  as  Her 
iMajesty  should  think  fit  to  make  on  the 
appeal. 

Security  was,   accordingly,   tendered  and 
accepted    by   the    Court.     But,  for   reasons 
best  known  to  herself,  the  decree-holder  did 
not  take  advantage  of  the  order  of  the  Court, 
and   took  no  steps  to  execute  the   decree. 
So  that,  in  fact,  the  property  remained  un- 
touched by  the  decree-holder,  and  the  judg- 
ment-debtor   received    no    injury   whatever. 
Now,  the  object  of  the  security  is,  no  doubt, 
to  indemnify  the  appellant  for  any  loss  he 
may   suffer,   owing   to   the  execution  being 
taken  out  by  the   decree-holder   during  the 
pendency  of  the  appeal  in  the  Privy  Council, 
and    the    security    was    given   for  the    very 
purpose    of   enabling   the    decree-hoMer  to 
execute  her  decree.     If  she  did  not  choose 
to  execute  her  decree,  the  terms  of  the  se- 
curity-bond  would    have    themselves   fallen 
to  the  ground  :  it  was  only  on  her  executing 
the   decree   that  the   surety    became   liable. 
The  decree-holder  might  have  come  to  the 
Court  the  day  after  the  security  was  accept- 
ed, and  stated  to  the  Court  that,  for  certain 
circumstances,  '*  I  do   not   wish   to   execute 
my  decree,"  and  the  position  of  the  parties 
would  have   remained  as  before.     So  here, 
though  the  order  was  passed,  yet  as  Heera- 
money did  not  choose  to  execute  her  decree, 
the    position    of    the    parties    remained    un- 
changed, and  the  surety  could  not  in   any 
way    be  made   liable  for  costs  or  anything 
else  which  were  awarded  by  the  decree   of 
the  Privv  Council. 

I  think,  therefore,  the  order  of  the  Lower 
Court  must  be  set  aside  with  costs,  one 
hundred  rupees  being  allowed  for  pleader's 
fees. 


Mitier,  J. — I  concur. 
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The  3rd  December  1870. 

Present : 

.    The  Hon'ble  G.  Loch  and  Dwarkanath 

Milter,  Judges, 

Res  adjadicata— Obiter  dicta. 
Case  No.  1942  of  1869  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Rajshahye,  dated  the 
20th  May  i86g,  reversing  a  decision  of  the 
Officiating  Deputy  Collector  of  Commer- 
colly,  dated  the  30th  January  i86g, 

Jardine  Skinner  &  Co.  (Plaintiffs), 
Appellants, 

versus 

Dwarkanath  Chuckerbutty  (Defendant), 

Respondent, 

Messrs.  R.  T.  Allan  and  J,  S.  Rochfort  for 

Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

Where  a  suit  for  arrears  of  rental  enhanced  rates  for 
a  certain  year  was  dismissed  for  want  of  notice,  but  the 
Court  also  found  that  the  pottah  set  up  by  defendant 
was  not  genuine :  held  that  that  decision  was  no  bar  to 
a  subsequent  suit  by  the  same  plaintiff  for  arrears  of 
rent  at  enhanced  rates  for  a  subsequent  year. 

A  matter  which  is  directly  adjudicated  upon  by  a 
Court  ot  competent  jurisdiction  can  be  treated  as  r« 
adjudicata^hMt  not  matters  determined  for  collateral 
or  incidental  purposes  only. 

Milter  7.— The  plaintiffs  in  this  case  had 
previously  brought  a  suit  against  the  defend- 
ant for  arrears  of  rent  for  a  certain  year. 
Those  arrears  were  claimed  at  enhanced  rates 
and  one  of  the  pleas  set  up  in  defence  was 
that  the  tenure  was  protected  from  enhance- 
ment under  a  mowrosee  pottah  executed  by 
the  predecessors  of  the  plaintiffs. 

That  case  was  ultimately  dismissed  by  the 
Revenue  Court  for  want  of  notice,  but  one 
of  the  conclusions  arrived  at  by  that  Court 
was  that  the  pottah  put  in  by  the  defendant 
was  not  a  genuine  document. 

The  present  suit  has  been  brought  for  the 
arrears  of  a  subsequent  year,  namely,  1272 

The  Lower  Appellate  Court  has  dismissed 
the   suit   upon   the  ground   that  the  tenure 


fs  protected  from  enhancement,  ioasmuch  a$ 
the  pottah  is  a  genuine  instrument. 

The  only  point  urged  in  special  appeal  is 
that  the  question,  namely,  whether  the  tenure 
is  liable  to  enhancement  or  not,  has  been  set 
at  rest  by  the  decision  of  the  Revenue  Coart 
in  the  former  suit,  and  that  the  Judge  was, 
therefore,  wrong  in  holding  the  pottah  to  be 
a  genuine  instrument  contrary  to  that  final 
decision. 

I  am  of  opinion  that  this  contention  is  not 
sound. 

I  think  it  is  pretty  clear  that  no  question, 
under  Section  2,  can  arise  in  this  case.  The 
two  suits  are  for  arrears  of  rent  for  different 
years,  and  it  is,  therefore,  clear  that  the  causes 
of  action  upon  which  they  are  respectively 
founded  are  different.  Section  2,  it  must  be 
remembered,  bars  the  cognizance  of  the  snit, 
and  no  question  as  to  whether  this  suit  is 
cognizable  or  not  can  possibly  arise. 

There  remains,  then,  the  doctrine  of 
estoppel  by  previous  judgment,  upon  which 
so  much  stress  has  been  laid  by  the  learned 
pleader  for  the  appellant^  I  have  already 
expressed  my  views  on  this  subject  in  special 
appeal  No.  1036  of  1870,*  and  1  would,  ihcfe- 
fore,  confine  myself  to  the  particular  reasons 
which  have  induced  me  to  come  to  the  con- 
clusion that  that  doctrine  is  not  applicable 
to  the  present  case. 

In  the  first  place,  I  have  never  heard  of 
a  case  in  which  a  decision,  which  was  ulti- 
mately passed  against  a  particular  parly,  has 
been  treated  in  a  subsequent  suit  as  an 
estoppel  in  his  favor.  The  former  suit  was 
dismissed  upon  a  preliminary  ground,  and 
however  proper  it  might  have  been  for  the 
Court  by  which  that  case  was  heard  to  ex- 
press its  opinion  upon  the  enhancibilily  oc 
otherwise  of  the  tenure  in  order  to  meet  the 
convenience  of^  the  Appellate  Courts  above 
it,  it  seems  to  be  quite  clear  that  that  opi- 
nion was  not  the  ultimate  ground  of  its  deci- 
sion, which  was  a  decision  adverse  to  the 
plaintiflFs.  That  opinion  must  be  considered 
in  the  present  case  as  a  mere  obiter,  inas- 
much as  it  was  not  absolutely  necessary  for 
the  disposal  of  the  former  suit,  which  was 
bad  upon  a  preliminar}-  ground.  It  has  been 
said  that  the  defendant  had  preferred  a  spe- 
cial appeal  to  this  Court  against  the  findiog 
of  the  Lower  Court  upon  the  spurious  charac- 
ter of  their  pottah,  and  that  this  special  ap- 
peal was  rejected  by  a  Division  Bench  of 
this  Court  as  groundless.     But  the  rejcclioa 

•  Will  appear  in  a  subsequent  ntrmber. 
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of  the  special  appeal  cannot  amount  to  any- 
thing more  than  that  this  Court  did  not 
find  any  point  of  law  upon  which  it  could 
interfere  with  the  decisFon  of  the  Lower 
Court. 

In  the  next  place,  I  am  of  opinion  that 
the  question  as  to  whether  the  tenure  is  li- 
able to  enhancement  or  not  was  not  directly 
before   the   Court  on   the   former  occasion. 
That  question  was  raised,  it  is  true  ;  and  the 
Coart  before  which  it  was  raised   was  fully 
competent  10  decide  upon  it,  so  far  as  such 
decision   was   necessary  for  the  disposal  of 
that  suit,  which  was  a  suit  merely  for  arrears 
of  rent  for  a  particular  year.     But  the  only 
question  which  that  Court  had  directly  before 
it  was,  whether  the  plaintiffs  were  entitled 
to     recover     those     arrears     or    not.     To 
this    extent,    the     former    decision     might 
have   been   treated   as   res  adjudicala    if   it 
had  been  passed  upon  the  merits ;  but  no 
further.     It  is  to  be   borne    in   mind  that 
the  Revenue  Courts  had  no  jurisdiction  to 
make  a  mere  declaratory  decree  to  the  effect 
that  a  particular  tenure  was  liable  to  enhance- 
ment.    No  such  jurisdiction  was  ever  given 
to  them,  as  will  be  seen  from  the  provisions 
of  Section  23^  Act  X.  of  1859  which  defined 
ttie   particular   classes   of   suits   which   they 
were  authorized  to  try.     There  can  be  no 
ground,  therefore,  for  contending  that  the  opi- 
nion expressed  by  the  Revenue  Court  in  the 
forriier  suit,upon  the  question  of  enhancibility, 
is  to  be  treated  as  any  binding  declaration 
Bpon  that  point.     Flow  then  can  it  be  said, 
either  that  that  question  was  directly  before 
the  Court  on' the  former  occasion,  or  that  that 
opinion  can  be  treated  as  res  judicata  in  the 
present  case,  which  is  brought  for  an  entirely 
different  subject-matter,  and  upon  an  allo- 
g^eCher  different  cause  of  action.     It  has  been 
said  that  the  nature  of  the  two  claims  is  the 
same,  inasmuch  as  they  are  both  for  arrears 
of  rent.    Bat  the  claims  are  de  facto  different, 
although  they  are  identical  in  nature ;  and  it 
is  therefore  clear  that  the  nature  of  the  claim 
ha«  nothing  to  do  wiih   the   question   now 
uiKler  our  consideration.     Suppose,  for  in- 
stance, that  the  present  suit  was  brought  by 
the    defencants    for    the    recovery    of    the 
tenure  itself  either  under  Clause  6,  Section 
zj  of  Act  X.  of  1859,   or  before   the  Civil 
Omrt  under  the  Full  Bench  decision  of  this 
Court  in  the  case  of  Gooroo  Doss  Roy.* 
Coold  it  have  been  contended  for  a  moment 
that  the  opinion  expressed  by  the  Revenue 
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Court  in  the  former  suit,  on  the  non-mow- 
rosee  character  of  the  tenure,  would  have 
operated  as  an  estoppel  in  such  a  case.*^  The 
arrears  claimed  in  the  former  case  might 
have  amounted  to  a  rupee,  whereas  the  te- 
nure itself  might  have  been  of  immense 
value.  The  matter  which  is  directly  ad- 
judicated upon  by  a  Court  of  competent 
jurisdiction  can  be  treated  as  res  judicata^ 
but  the  case  is  quite  different  with  matters 
determined  for  incidental  or  collateral  pur- 
poses only. 

Lastly,  it  is  admitted  that  some  of  the  de- 
fendants in  this  case  were  not  parties  to  the 
former  case,  and  it  is  not  shown  that  their 
title  is  derived  from  any  of  the  persons  who 
were  made  defendants  in  that  case.  It  is 
clear,  therefore,  that,  so  far  as  these  defend- 
ants are  concerned,  the  former  decision  can 
neither  be  set  up  as  a  bar  nor  as  conckisive 
evidence ;  and  this  circumstance  alone  is, 
in  my  opinion,  sufficient  to  justify  the  rejec- 
tion of  the  plea  of  estoppel  altogether. 

With  reference  to  the  defendants  above 
referred  to,  the  Lower  Appellate  Court  was 
perfectly  right  in  holding  that  the  former 
decision  was  not  conclusive';  and  it  could 
not,  therefore,  hold  in  the  same  case  as  against 
the  other  defendants,  that  the  same  pottah 
which  it  had  once  found  to  be  a  genuine 
instrument  was  a  spurious  one.  I  see  no 
reason  whatever  why  we  should  press  the 
doctrine  of  estoppel  to  such  a  length. 

For  the  above  reasons,  I  would  dismiss 
this  special  appeal  with  costs. 

Loch,  y, — The  delay  in  disposing  of  this 
case   has   been   occasioned  by  time  having 
been  given  to  the  special  appellant  to  show 
that  Mr.  Campbell,  the  Special  Commissioner, 
had    authority   to  dispose  of    the  rent-suit 
tried  by  him  on  appeal  in  1862,  as  his  author- 
ity to  do  so  had  been  denied  by  the  Judge 
of  Rajshahye  in  his  judgment  of  f9th  Febru- 
ary  1867.     A  letter  from  the  High  Court  of 
20th  June  1863,  No.  122,  has  been  produced, 
giving  the  Special  Commissioner  jurisdic- 
tion to  try  the  former  case,  so  that  the  objec- 
tion taken  by  the  ludge  of  Rajshahye  to  the 
jurisdiction  of  the  Special  Commissioner  falls 
to  the  ground.     I  am,  however,  of  opinion 
that  the  judgment  come  to  by  the  Special 
Commissioner  on  that  occasion  cannot  be 
treated  as  an  estoppel,  and  I  concur  with 
my  colleague  that  this  special  appeal  should 
be  dismissed.    It  is  dismissed  with  costs. 
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The  6th  December  1870. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  Dwarkanath 

Mi  Iter,  Judge'^. 

Appeal— Review— Jurisdiction— Section  58,  Act 

X.,  1859. 

^     Case  No.  223  of  1870. 

Miscellaneous  Appeal  from  an  order  pasS' 
ed  by  the  Judge  of  Backergunge^  dated 
the  28th  March  iSyo,  ajjirming  an  order 
of  the  Deputy    Collector  of  that  District, 

.    dated  the  r6th  July  186^. 

Soobul  Chunder  Gooho  (Defendant), 

Appellant^ 

versus 

Tumeezooddeen  Chowdhrv  and  others 
(Plaintlffs'i,  Respondents. 

Baboo  Sreenath  Doss  for  Appellant. 

Mr,  /?.  T.  Allan  and   Baboo  Kalee  Mohun 
Doss  for  Respondents. 

A  Deputy  Collector  has.  no  ri<,'ht  to  entertain  a  peti- 
tion for  review  of  judgment  under  Section  5*^,  Act  X.  of 
1859,  after  his  decree  has  been  modified  by  the  Judffe 
in  appear. 

Mitter,  J. — \Vk  see  no  reason  to  interfere 
with  the  decision  of  the  Lower  Appellate 
Court.  It  is  quite  clear  that  the  decree 
passed  by  the  Deputy  Collector  was  modified 
by  the  decree  of  the  Judge  on  appeal,  and, 
under  such  circumstances,  the  Deputy  Col- 
lector had  no  right  to  entertain  a  petition 
for  review  of  judgment  under  the  provisions 
of  Section  58  of  A6t  X.  of  1859. 

We  dismiss  the  appeal  with  costs. 


The  6ih  December  1870. 

Present : 

» 

The  Hon'ble  F.  B.  Kemp  and  Dwarkanath 

Milter,  Judges,    - 

Decree —Instalments—  Limitation. 

Case  No.  284  of  1870. 

Miscellaneous  Appeal  fro /n  an  ord^r  poi'Sed 
by  the  Officiating  Judge  of  Backergungey 
dated  the  20th  May  18'] o^  reversing  an  or- 
der of  the  iffi dating  Moonsiff  of  Burri- 
saulj  dated  the  jfth  March  j8yo. 

Kristo  Chunder  Shaha  and  another  (Decree- 
holders),  Appellants, 

versus 

Domed  AH  and  others  (Judgraent-debto^^> 

Kespondents,  ' 

Baboos  Kalee  Mohun  Doss  and  Jogendro 
Chunder  Bose  for  Appellants. 

Mr,  //.  E,  Mendics  for  Respondents. 

When  a  decree  provided  for  payment  by  install 
ments,  and  authorized  the  decree-holder,  in  case  of 
default,  either  to  proceed  to  execute  the  whole  of  the 
decree  at  once,  or  to  recover  each  instalment  as  it  fell 
due,  and  the  decree-holder  adopted  the  latter  means  of 
recovering  his  claim  : 

Held  that,  in  taking:  steps  to  keep  his  decree  ali\c, 
he  was  within  time  for  three  years  from  the  date  on 
which  the  instalment  fell  due. 

Kemp,  J.—  OsE  Kishen  Chunder   Shaiia 
obtained  a  decree  against  Sheikh  Boodh>c 
and  others  for  a  sum  of  550  rupees  on  the 
8ih  of  September  1865.     The  decree  stipn- 
iated  that  the  aforesaid  sum  was  to  be  paid 
by  instalments,  the  first  instalment  of    175 
rupees  in   Pous    1272,   the   2nd    instalineiu 
of    2G0    rupees    in    Pous    1273,    and     the 
balance  of  Rupees  175  in  Pous  1274.     The 
decree,  which   was  on  confession  of  judg- 
ment,   further    provided    that    the   decree- 
holder  was  empowered,  in  the  event  of  the 
judgment-debtor  defaulting  in  the  payment 
of  any  one  kist,  to  execute  the  decree  for 
the  whole  debt.     It  appears  that,  when  the 
kist  of  Pous  1272  fell  due,  the  judgment- 
debtor  paid  a  portion  of  it  in  cash,  and  ask* 
ed  for  and  obtained  an  extension  of  time  up 
to  Pous  1273.     ^^^  decree-holder  then  took 
out  execution  of  the  whole  decree  on  the 
ground  that  there  had  been  a  default,  and 
subsequently  an  arrangement  was  entered 
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into  by  the  parties  by  which  an  extension 
was  given,  and  the  present  application  is  to 
execute  the  decree  wiih  reference  to  ihe 
instalments  due  in  1273  and  1274  ;  and  the 
application  being  made  on  the  ?ist  of  Sep- 
tember 1869,  it  is  within  three  years  from 
the  date  fixed  in  the  arrangement  made — 
that  is  to  say,  within  three  years  from 
Pons  1273. 

The  first  Court  held  that  the  application 
was  within  time  ;  but  the  second  Court,  with- 
out giving  any  other  reasons  for  its  judg- 
ment, relies  solely  upon  a  Full  Bench  deci- 
sion of  this  Court  published  in  Volume  XIII. 
of    the    Weekly    Reporter,   page   44,    Full 

Bench  Rulings. 

• 

In  special  appeal,  it  is  contended  that 
the  decree  is  not  barred,  and  that  the  cir- 
cumstances of  this  case  are  not  on  all  fours 
with  those  of  the  case  quoted  by  the  Lower 
Appellate  Court. 

We  think  that  there  is  no  doubt  that  the 
decision  of  the  Full  Bench  is  not  in  point. 
That  decision  referred  to  a  case  in  which  a 
lump  sum  had  been  decreed,  and  it  was  held 
that  the  parties  could  not  substitute  an  in- 
stalment-bo^ for  the  terms  of  the  original 
decree ;  while  in  this  case  the  decree  author- 
izes the  decree-holder,  in  the  case  of  a 
default,  either  to  proceed  to  execute  the 
whole  of  the  decree  at  once,  or  to  recover 
each  instalment  separately  as  it  fell  due. 
The  decree-holder  appears  to  have  adopted 
the  latter  means  of  recovering  the  amount 
of  his  decree,  and  to  have  taken  stejis  to 
keep  his  decree  alive  within  three  years 
from  the  date  on  which  the  instalment  fell 
due.  The  present  application  being  within 
three  years  from  that  date,  the  decree-holder 
IS  within  time. 

The    decision    of    the   Lower    Appellate 
Court  is,  therefore,  reversed,  and  the  order 
of  the  first  Court  restored  with  costs. 
Vol.  XIV. 


The  6th  December  1 870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Certificate— Act  XXVII.  of  i860. 

Case  No.  360  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Midnapore, 
dated  the  isth  June  rSjo. 

Protap  Narain  Doss  (Second  Objector), 

Appellant, 

versus 

Poorno  Mashee  Dave  (Petitioner)  and  another 
(Third  Objector),  Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Mr.  R,  T.  Allan  for  Respondents. 

Where  a  Judc^e,  holding  that  the  special  title  put 
forward  by  an  objector  had  not  been  proved,  decided 
that  the  widow  of  the  deceased  was  best  entitled  to  a 
certificate  under  Act  XXVII.  of  i860,  the  decision  was 
held  to  be  correct,  inasmuch  as  the  Judge  was  not  de- 
ciding upon  the  general  right  and  title  of  the  parties 
to  the  property,  but  under  a  special  law  for  the  collection 
of  debts  and  for  the  protection  of  debtors. 

Bayley,  J, — I  am  of  opinion  that  this 
appeal  must  be  dismissed  with  costs. 

The  Judge  has  found  that  the  special 
title  upon  which  alone  the  objector  attempts 
to  come  in  fails.  That  title  is  alleged  to  be 
a  certain  deed  called  I^W  ^tcif^  n^  (regulat- 
ing  order  deed),  under  which  it  is  alleged 
that  in  this  family  the  husband  of  the  peti- 
tioner managed  the  family-property.  This, 
however,  is  a  case  in  which  the  Judge  was 
deciding,  not  on  the  general  right  or  title  of 
the  parties  to  the  property  in  suit,  but  under 
a  special  law,  Act  XXVII.  of  i860,  as  to 
who  was  the  party  best  entitled  to  collect 
the  debts  due  on  the  estate  of  the  deceased 
Bissumbur. 

The  Lower  Court  has  decided  that  the 
widow  of  the  deceased  was  the  best  entitled, 
as  being  his  next  heir,  to  have  the  certificate 
under  the  Act  cited.  It  has  also  found  that 
the  special  title  attempted  to  be  put  forward 
by  the  objector  Protap  Narain  Doss,  as  based 
on  the  aforesaid  deed,  was  not  proved,  and 
that  there  was  no  evidence  that  this  deed 
was  ever  operative  in  any  Court  of  law,  or 
that  it  ever  saw  the  light  from  the  time  of  its 
execution  in  1187  to  1252.    This  order  of 
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the  Judge  under  Act  XXVII.  of  i860  ap- 
pears to  me  to  be  quite  correct.  It  does 
not  prevent  the  objector  instituting  a  regu- 
lar suit  .for  the  establishment  of  his  title, 
either  under  that  deed  or  otherwise.  The 
evil  is  that  in  these  applications  under  Act 
XXVII.  of  i86o  due  regard  is  not  had  to 
the  nature  and  object  of  the  Act  which  is 
simply  a  law  for  the  facilitation  of  collect- 
ing the  debts  due  on  the  estate  of  a  deceased 
person  and  giving  acquittances  to  debtors; 
but  endeavour  is  made  to  make  it  a  means 
for  the  progress  and  success  of  a  regular 
suit,  and  the  sooner  this  is  put  a  stop  to  the 
better. 

In  this  view  I  would  dismiss  this  ap- 
peal with  costs. 

yacksotiy  y.—  l  quite  concur  with  Mr. 
Justice  Bayley.  I  think  the  appellant  has 
not  made  out  his  case,  as  he  failed  to  prove 
the  ground  upon  which*  he  put  it  in  the 
Lower  Court,  viz.,  the  special  custom  of  the 
family  under  a  deed.  The  point  which  he 
now  takes  is  a  new  point  altogether.  It 
is  evident  that  the  vakeel  is  not  prepared 
to  argue  that  point,  and  I  see  no  sufficient 
reason  for  considering  the  new  point.  Cer- 
tainly, the  widow  was  thfe  best  entitled  to 
represent  her  husband,  unless  exceptional 
circumstances  can  be  shown ;  and  if  there 
is  any  discretion  in  the  matter,  I  should 
hesitate  to  grant  a  certificate  to  a  person 
who  has  set  forth  a  title  under  a  deed  at- 
tendant -with  so  many  suspicious  circum- 
stances as  this  deed  is. 


The  6ih  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch 
and  W.  Ainslie,  Judges, 

Dissolution  of  marriag^e— Jifrisdiction— 

Procedure. 

In  the  matter  of 

Nash  Durand,  Petitioner, 

versus 

Rebecca  Durand,  Respondent,  and  A.  W. 
Chill,  Co-respondent, 

A  District  Judge  ought  in  all  ca«es  to  Inquire  into, 
and  set  out  in  his  judgment,  the  facts  relied  on  as  giving 
jurisdiction  to  the  Court  to  pronounce  a  decree  of  dis* 
solution  of  marriage. 


Norman,  C.  J, — At  the  time  of  the 
presentation  of  the  petition  in  this  case,  the 
husband  and  wife  appear  to  have  resided 
within  the  local  limits  of  the  jurisdiction  ' 
of  the  Recorder  of  Rangoon,  as  conferred 
by'  Ad  IV.  of  1869,  namely,  the  husband 
at  Thayee  Myo,  and  the  wife  at  Prome,  both 
in  Pegu. 

The  case  is  a  very  clear  one.  The  peti- 
tioner, a  drummer  in  the  30th  Regiment, 
was  married  to  the  respondent  at  Madras 
on  the  22nd  July  1857.  In  September  of 
that  year,  he  was  ordered  to  proceed  with 
his  Regiment  to  Bengal  for  service  in  the 
field.  He  left  his  wife  at  Madras  after 
having  cohabited  wiih  her  rather  more  than 
one  month.  His  pay  was  16  rupees  a 
month,  out  of  which  he  authorized  his  vife 
to  receive  10  rupees  monthly.  He  con- 
tinued this  allowance  for  15  months  from 
September  1857  till  he  heard  that  she  was 
living  with  the -co-respondent  Chill,  with 
whom  she  has  ever  since  continued  to 
cohabit,  and  with  whom  she  went  through 
the  ceremony  of  marriage  about  the  year 
1867. 

The  jurisdiction  in  this  case  appears  from 
the  record,  but  we  think  the  District  Judge 
ought  in  all  cases  to  inquire  into,  and  set 
out  in  his  judgment,  the  facts  relied  on  as 
giving  jurisdiction  to  the  Court  to  pronounce 
a  decree  of  dissolution. 

We  confirm  the  decree  of  the  Recorder  of 
Rangoon  dissolving  the  marriage. 


The  6th  December  1870. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch  and 
W.  Ainslie,  Judges, 

m 

Dissolution  of  marriage — ^Jurisdiction. 

In  the  matter  of 
F.  W.  Wingrove,  Petitioner, 

versus 

Julie  Wingrove,  Respondent,  and  A.  S.  Q. 
Forbes,  Co-respondent, 

Messrs,  G,  Gregory  and  C,  Gregory  for 

Petitioner. 

No  one  for  Opposite  Party. 
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In  a  suit  for  dissolution  of  marriage,  where  at  the  time 
of  the  presentation  of  the  petition  the  respondent  does 
not  reside  within  the  jurisdiction  of  the  Court,  the  ju« 
Hsdtction  of  the  Judge  and  the  right  of  the  petitioner  to 
petition  him  wilt  depend  on  where  the  parties  '^  last  re* 
sided  tojfether.'' 

Norman,  C.  J, — In  this  case,  which  is  a 
suit  for  dissolution  of  marriage  brought  by 
Mr.  Wingrove  against  his  wife,  the  petition 
was  presented  to,  and  the  case  has  been  tried 
before,  the  Judge  of  Tirhoot. 

The  Judge's  attention  does  not  appear  to 
have  been  called  distinctly  to  the  necessity 
of  enquiring  into  and  recording  the  facts 
which  give  him  jurisdiction. 

On  examination  of  the  papers,  we  are  led 
to  infer  that,  at  the  time  of  the  presentation 
of  the  petition,  the  respondent,  Mrs.  Wingrove, 
was  residing  in  Calcutta,  and  not  within  the 
jurisdiction  of  Tirhoot.  The  jurisdiction,  there- 
fore, of  the  Judge  of  Tirhoot,  and  the  right 
of  the  husband  to  present  a  petition  to  that 
Judge,  must  rest  on  the  fact  that  the  parties 
"to/  resided  iogether"  within  the  jurisdic- 
tion of  the  JudgjB  of  Tirhoot.  The  petition 
departs  from  the  form  given  in  the  Act,  and 
it  is  not  clear  upon  the  evidence  that  the 
parties,  though  residing  together  in  Tirhoot 
at  the  time  of  the  discovery  of  the  adultery, 
continued  to  reside  in  that  district  down  to 
the  time  when  they  finally  separated. 

The  case  must  go  back  in  order  4hat  evi- 
dence may  be  taken  to  show  that  the  Judge 
had  jurisdiction. 

As  the  inquiry  is  probably  merely  formal, 
it  will  be  desirable  that  the  Judge  should 
take  up  the*  case  at  once,  and  return  it  to 
this  Court,  along  with  his  finding,  with  as 
little  delay  as  possible. 


The  6th  December  1870, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  Dwarkanath 

Milter,  fudges. 

Section  15,  Act  XIV.,  i859--Section  25,  Act  X., 

1859— Jurisdiction. 

In  the  matter  of 

Shib  Doss  Tribedee  and  others,  Petitioners, 

versus 

Pearee  Soonduree  Chowdhrain  and  others, 

Opposite  Party. 


Baboos  Kalee  Mohun  Doss  and  Romesh 
thunder  Mitier  for  Peiilioners. 

Baboos  Bhowanee  Chunt  Dutt  and  Gopal 
Lall  Mi  iter  for  Opposite  Party. 

Where  a  party  is  restored  to  possession  under  Section 
15,  Act  Xiy.  of  »859,  the  opposite  party  is  not  depriv- 
ed of  the  right  to  institute  proceeding's  under  Section  25, 
Act  X.  of  1S59,  and  an  appeal  agamst  an  order  under 
this  Section  lies  to  the  Commissioner. 

Kemp,  J, — This  is  an  application  on  the  part 
of  Shib  Doss  and  others,  alleging  that  they 
had  been  illegally  ousted  of  certain  properties, 
and  that  they  brought  a  suit  under  Section 
15  of  Act  XIV.  of  1859  in  the  Court  of 
the  Subordinate  Judge  of  Tippcrah,  and 
obtained  a  decree  restoring  them  to  possession 
on  the  nth  of  January  1870;  that  the  oppo- 
site party  then  instituted  proceedings  under 
Section  25  of  Act  X.  of  1859  against  the 
petitioners  in  the  Court  of  the  Deputy  Col- 
lector of  Bhoolooah  on  the  18th  February 
1870;  and  that,  although  the  petitioners  ob- 
jected to  the  Deputy  Collector's  jurisdiction 
to  entertain  a  suit  which  virtually  was  brought 
to  set  aside  the  decree  of  a  Civil  Court  under 
Section  15  of  Act  XIV.  of  1859,  the  Deputy 
Collector  passed  an  order  on  the  27th  June 
1870  rejecting  the  petitioner's  objections: 
that  as  the  order  of  the  Deputy  Collector 
was  illegal,  and  one  which  he  had  no  jurisdic- 
tion to  pass,  the  petitioners  prayed  that  the 
record  might  be  sent  for. 

On  the  16th  of  September  last,  the  record 
was  sent  for  by  an  order  passed  by  the  Chief 
Justice  and  Mr.  Justice  Kemp,  and  the  op- 
posite party  have  appeared  to-day. 

It  appears  to  me,  in  the  first  place,  that  the 
petitioners  have  their  remedy  by  an  appeal 
to  the  Commissioner  or  to  the  Collector,  as 
the  case  may  be ;  and  this  has  been  ruled  in 
a  decision  of  the  Full  Bench,  published  at 
page  119  of  Sutherland's  Full  Bench  Rul- 
ings, which  lays  down  that  an  appeal  against 
an  order  under  Section  2  5,  Act  X.  of  1 859,  will 
lie  to  the  Commissioner.  In  the  next  place, 
it  appeals  to  me  that  the  opposite  party 
would,  if  proceedings  had  not  been  taken 
under  Section  15  of  Act  XIV.  of  1859,  have 
been  entitled  to  apply  to  the  Collector  under 
Section  25  of  Act  X.  of  1859,  and  there  is 
nothing  in  Section  15  of  Act  XIV.  of  1859 
which  deprives  the  opposite  party  of  their 
right  to  institute  proceedings  under  Section 
25  of  Act  X.  of  1859,  instead  of  prcceeding 
under  Section  15  of  Act  XIV.  of  1859  by  a 
suit  in  the  Civil  Court.  1,  therefore,  hold  in 
this  case  that  there  was  a   remedv  to  the 
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petitioners,  and  further  that  the  Deputy  Col- 
lector has  acted  with  full  jurisdiction  in  the 
case.  The  application  is  rejected  with 
costs. 

Mitter^  J, — I  am  of  the  same  opinion. 


The  7th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge, 

Interlocutory  Appeal^Ameen's  map. 

Case  No.  3  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Sarun, 
dated  the  2*jth  September  i86g, 

Lalljee  Sahoo  and  others  (Decreb-holders), 

Appellants, 

versus 

Maharajah  Rajendur  Pertab  Sahee 
(Judgment-debtor),  Respondent, 

Bdboos  Unnoda  Per  shad  Banerjee  and 
Mohesh  Chunder  Chowdhry  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboos  Romesh  Chun- 
der Mitter  and  Bhowanee  Churn  Dutt  for 
Respondent. 

An  appeal  havin^f  been  made  from  an  order  relating 
to  the  execution  of  a  decree,  the  High  Court  directed 
that  an  Ameen  should  deliver  over  possession  and  make 
a  map  of  the  property  so  delivered  over,  and  a  map 
showing  the  boundaries  laid  down  in  the  decree.  The 
Ameen  went  to  the  spot  and  made  a  map.  That  map 
was  not  transmitted  to  the  Court;  but  in  consequence 
of  certain  proceedings  in  the  Subordinate  Judge's  Court, 
a  second  Ameen  was  sent  and  a  second  map  made. 
These  proceedings  were  wholly  disregarded  by  the 
High  Court,  who  proceeded  upon  the  first  Ameen's  map 
and  report,  agamst  which  no  exception  was  filed  in  the 
High  Court. 

Norman,  C.  J. — This  was  a  question  aris- 
ing between  the  parties  to  the  suit  in  exe- 
cution of  the  decree  for  land  in  Deara 
Sohugpore,  3,877  beegahs  of  chur  land  and 
500  beegahs  of  kuraree  land,  according  to 
the  boundaries  specified  in  that  case  and 
shown  in  the  map  prepared  by  one  Golam 
Dustgeer. 

The  decree-holder  having  filed  a  petition 
for  the  execution  of  the  decree,  the  Subor- 
dinate Judg^  made  an  order  that  the  decree- 
holder  should  be  put  in  possession  of  the 
decreed  propehy,  admitting  an  objection 
which  had  been  iriade  by  the  defendant  that 


the  beef  of  a  certain  dried  up  river  was  not 
included  in  the  decree.     From  that  order, 
which  was  an  order  passed  relating  to  the 
execution  of  the  decree,  the  decree-holder 
appealed.     Upon   the    materials  before  ns, 
maps  not  having  been  filed,  it  seemed  not 
quite  clear  whether  the  Subordinate  Judge's 
order  made   in    the    execution   department 
would   give  to  the    decree-holder    all  thai 
he    was    entitled     to    in    execution    of  the 
decree;   and   therefore,  before  pronouncing     \ 
any   opinion,  we   directed   that   an  Ameen 
should  proceed  to  the  spot,  and  deliver  over 
possession  of  the  decreed  property,  accord- 
ing to  the  terms  of  the  order  of  the  Subor- 
dinate Judge ;  that  he  should  make  a  map  of 
the  property  so  delivered  over ;  and  that  he 
should,  at  the  same  time,  make  a  map  show- 
ing the  boundaries  laid  down  in  the  decree, 
and  to  which  the  decree-holder  is  entitled 
under  the  terms  of  the  decree ;  and  that  he 
should  return  the  two  maps  to    this  Cooit 
within  six  weeks  from  that  date,  with  such 
explanations     as     he    might    think     neces- 
sary to  show  whether  the   land,   as  speci- 
fied    in     the    Subordinate    Judge^s    order, 
includes  the   whole  of  the   land   as  given 
under    the    decree.     The  Ameen    deputed 
in   pursuance  of  that    order    went    to  the 
spot  and  made  a  map.     That  map  was  not 
transmitted  to  this   Court   in  pursuance  of 
our  order,  but  certain   proceedings  appear 
to   have  taken  place  in   the   Court  of  the 
Subordinate   Judge   at   the   instance  of  the 
defendants,   in   consequence   of    which   an 
order  was  made  that  a  second  Ameen  should 
be  sent,  who  went  and  made  a  second  map. 
With  those  proceedings  we  have  nothing  to 
do.     The  duty  of  the  first  Ameen  was  simply 
to  return  his  map  to  this  Court. 

We  must,  therefore,  wholly  disregard  the 
proceedings  which  took  place  in  the  Court 
of  the  Subordinate  Judge  subsequent  to  the 
making  of  the  map  directed  by  us,  and  pro- 
ceed upon  the  map  made  by  the  first  Ameen 
and  his  report,  against  which  no  exceptions 
have  been  filed  in  this  Court,  and  no  valid 
objection  has  been  shown  in  the  argument 
before  us.  The  map  and  the  report  of  the 
first  Ameen  taken  together  show  that  the 
Subordinate  Judge's  order  was  correct.  It 
is,  in  fact,  a  direction  that  possession  should 
be  given  of  the.  property  within,  and  acconi- 
ing  to,  the  boundaries  as  laid  down  in  that 
decree. 

The  result  of  this  is  that  the  order  of  the 
Subordinate  Judge  of  the  27th  of  September 
1869  is  confirmed,  and  the  appeal  is  rejected 
with  costs. 
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Loch,  J. — I  concur  with  the  jtWgment 
given  by  the  Chief  Justice  ;  but  with  regard 
to  the  .'objection  verbally  raised  before  us 
respecting  the  possession  given  by  the 
Ameen,  and  which  is  to  the  effect  that  he 
has  given  possession  to  the  decree-holder  of 
more  land  than  what  he  was  entitled  to 
under  his  decfee,  that  objection  appears  to 
me  to  be  a  question  with  which  he  cannot 
deal  in  this  appeal,  which  must  be  dismissed 
with  costs. 


The  7th  December  1870. 


Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Assault— Damages— Cause  of  Action— Special 
Appeal— Refusal  to  examine  witnesses. 

Case  No.  822  ot  1870. 

Special  Appeal  from   a  decision  passed  by 
■  fht  Judge  of  Beerbhoom,   dated  the  gth 
February    iSyo^    reversing  a   decision   of 
the  Moonsiff  of  Ookhrah^  dated  the  2^th 
November  iS6g. 

Ramessur  Bbuttacharjee  (Plaintiff), 
Appellants  J 

versus 

Shib  Narain  Chuckerbutty  and  others 
(Defendants),  Respondents, 

SabooBama  Churn  i^a/z^/yVd  for  Appellant. 

Baboo  Luckhee  Churn  Bose  for 
Respondents. 

An  assault  made  by  parties  proceedinj^  together  and 
acting  in  conjunction  as  to  time,  place,  and  assault  is  a 
single  act,  and  the  cause  oi  action  one  common  to  all 
the  parties. 

Where  a  Lower  Appellate  Court's  refusal  to  examine 
«iritnesse<«  in  a  suit  for  damage?  for  assault  is  made  a 
jT^roundof  special  appeal,  it  is  not  sufficient  to  put  in  an 
afBdavit  to  the  effect  that  a  verbal  request  of  the  vakeel 
to  examine  the  ^vltnesses  was  refused  by  the  Judge. 

Bayley,  J. — We  think  this  special  appeal 
rnust  be  dismissed  with  costs. 


The  suit  was  one  for  damages  for  assault, 
instituted  11  months  and  28  days  after  the 
date  of  occurrence.  It  is  true  that  there 
were  some  Fouzdaree  proceedings  intermedi- 
ately, but  still  such  delay  cannot  but  be  con- 
sidered as  going  against  the  plaintifT's  case. 

The  ■  first  Court  gave  the  plaintiff  a  de- 
cree. 

The  Lower  Appellate  Court  reversed  that 
decision,  and  dismissed  the  plaintiff's  suit. 

In  special  appeal,  three  grounds  have  been 
taken  before  us  by  the  pleader  for  the  special 
appellant.  The  first  is  that,  whereas  Benoy 
Mookerjee,  one  of  the  -defendants,  did  not 
appeal  to  the  Judge,  the  Judge  was  wrong 
in  reversing  the  whole  decree. 

The  second  ground  is  that  the  Lower 
Appellate  Court  has  misconstrued  the  evi- 
dence of  the  two  witnesses  examfned  by  the 
special  appellant,  and  that  their  evidence 
was  legally  complete. 

The  third  ground  is  that  out  of  the  five 
witnesses  produced  by  the  special  appellant 
in  the  first  Court,  only  two  witnesses  were 
examined  ;  and  it  is  added  that  the  special 
appellant  made  an  affidavit  to  the  Deputy 
Registrar  of  this  Court  to  the  effect  that  his 
pleader  requested  the  Court  to  examine  the 
other  three  witnesses,  but  the  prayer  was 
refused. 

As  to  the  first  point,  we  think  that  each 
case  must  be  governed  by  its  own  facts  in  con- 
sidering whether  Section  337  of  the  Proce- 
dure Code  applies.  In  applying  that  Section, 
we  cannot  take  the  facts  other  than  as  those 
on  record.  Here  the  assault  was  deposed 
to  be  simultaneous,  that  is,  at  one  time  by 
all  the  three  defendants.  The  assault  was 
made  by  parties  proceeding  together  and 
acting  in  conjunction  as  to  time,  place,  and 
assault.     In  short,  the  assault  was  one  single 

\  act,  and   not   a  divisible   and  distinct   act. 

I  Such  being  the  case,  it  can  hardly  be  said 
that  the  cause  of  action  was  not  one  com- 
mon to  all  the  defendants. 


On  the  second  point,  it  is  pressed  on  us 
that  the  Lower  Appellate  Court  is  wrong  in 
saying  that  the  evidence  did  not  detail  as 
to  when,  where,  and  how  the  act  was  com- 
mitted. We  have  heard  the  evidence  read, 
and  we  cannot  say  that  the  Lower  Ap- 
pellate Court  has  misconstrued  the  evidence 
on  this  point.  Nothing  in  that  evidence 
is  so  specific,  as  that  the  deponent  might  be 
criminally  indicted  on  a  charge  of  having 
stated  that  in  such  precise  locality,  at  such 
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precise  time,  and  in  such  precise  manner, 
tiie  assault  was  made  by  each.  Again,  in  a 
special  appeal,  we  are  not  able  lo  say  that 
the  Judge  has  erred  in  law,  because  he  under- 
stood the  evidence  capable  of  being  under- 
stood in  one  of  those  two  ways;  nor  can 
we  make  the  Judge  believe  a  witness  whom, 
from  the.  nature  of  his  evidence,  the  Court 
thinks  it  proper  to  disbelieve.  On  the 
second  point  also,  therefore,  we  think,  there 
is  no  error  in  law  in  the  Judge's  judg- 
ment. 

On  the  third  point,  the  general  practice  is 
to  make  a  petition  in  the  first  and  the  second 
Courts  for  the  examination  of  witnesses  not 
examined,  but  who  are  considered  material 
in  the  case ;  but  no  such  petition  or  a  refusal 
to  examine  after  such  petition  has  been 
shown  in  this  case.  The  affidavit  is  simply 
to  the. effect,  that  a  request  was  made  verbal- 
ly by  the  vakeel  to  examine  the  witnesses, 
and  refused  by  the  Lower  Appellate  Court. 
No  affidavit  whatever  of  what  passed  in  the 
first  Court  has  been  tendered  ;  and  I  think 
that,  in  an  assault-case  like  this,  the  plaintiff 
cannot  succeed  simply  on  the  ground  of  such 
an  affidavit  as  this  is,  especially  where  the 
plaintiff  has  not  come  forward  to  tender  his 
own  evidence.  The  remarks  of  the  learned 
Chief  Justice,  Marshall's  Reports,  page  183, 
mutatis  niutandis,  apply  fully  here,  m.,  "If 
"  parties,"  said  Sir  Barnes  Peacock,  "  will  not 
"  come  forward  and  give  their  own  evidence 
"  in  cases  in  which  such  evidence  is  most 
*'  important,  and  the  best  that  can  be  obtain- 
"  ed,  they  must  not  complain  if  their  written 
"  statement,  verified  by  their  mookhtear  and 
"  not  by  themselves,  and  supported  hy  the 
''  evidence  of  menials  and  a  class  of  witnesses 
"  of  whom  an.y  number  can  be  obtained  to 
"  prove  any  fact  that  is  wanted,  are  not  be- 
"  lieved.  The  Court  will  require  the  best 
"  evidence  to  be  given,  and  will  not  be  satis- 
"  fied  with  the  evidence  of  inferior  witnesses 
"  put  forward  by  the  parties  themselves, 
"  while  they  remain  in  the  background 
"  and  plead  their  prejudices  as  an  excuse 
"  for  their  absence.  As  this  rule  comes  to 
"  be  more  generally  acted  upon,  fewer  false 
*'  causes  will  be  put  forward,  and  the  occupa- 
"  tion  of  hired  witnesses  be  gone."  I  think 
this  view  of  the  learned  Chief  Justice  is  one 
which  we  should  always  bear  in  mind  in 
cases  of  this  nature. 

On  the  whole,  I  would  dismiss  the  spe- 
cial appeal  with  costs. 

PauU  J^ — I  also  think  there  is  no  ground 
for  this  special  appeal. 


The  7th  December  1 870. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Declaratory  decrees— Cause  of  action— Groands 

of  special  appeaU 

Case  No.  886  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoomx 
dated  the  i^th  February  i8yo,  affirming 
a  decision  of  the  Moonsiff  of  Kaniera, 
dated  the  26th  August  i86g, 

Jan  Ali  (one  of  the  Defendants), 
Appellant, 

versus 

Khondkar  Abdoor  Ruhman  (Plaintiff), 

Respondent. 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Debendro  Narain  Bose  and  Moonshu 
Mahomed  Yusuf  iox  Respondent. 

Before  the  assistance  of  a  Court  of  equity  can  l< 
invoked  for  declaratory  relief,  there  must  exist  soine- 
thinjf,  either  in  the  nature  of  an  invasion  of  somer^ht, 
or  in  the  shape  of  an  impediment  or  obstacle  in  the 
way  of  a  full  enjoyment  of  proprietary  right  :  a  mere 
alleg^ation  01  threat  without  action  is  not  sufHciectto 
enable  a  party  to  seek  for  a  declaration  of  his  right  and 
title. 

Per  Pattly  J. — A  ground  should  not  be  allowed  to  he 
taken' in  special  appeal  for  the  first  time,  where  it  would 
have  to  be  dealt  with  in  connection  with  the  evidence  in 
the  cause,  or  appeared  one  capable  of  explanation  ;  but 
where  the  ground  of  appeal  goes  to  the  root  of  the  case, 
e.  fc.f  that  the  plaintiff  had  no  cause  of  acticn,  it  may 
be  taken  and  entertained  at  any  time  while  a  suit  has 
vitality,  and  before  the  functions  of  the  Court  regarding 
it  have  ceased. 

Paul,  y.— In  this  case,  the  objection  taken 
by  the  special  appellant,  the  defendant 
No.  4,  is  that  contained  in  the  second  ground 
of  his  petition  of  special  appeal,  viz,,  that 
the  plaint  does  not  disclose  any  cause  of 
action  against  the  appellant. 

The  plaintiff  stated  tha^  he  was  in  posses* 
sion  of  certain  lands  by  virtue  of  his  par- 
chase  from  the  defendant  No.  2  ;  that  be 
under-let  the  lands  to  defendants  i  and  3,  and 
received  kubooleuts  from  them;  thai  the 
said  defendants  having  fallen  in  arrears,  he 
attached  ihe  crops  raised  by  them  on  the 
land;  that  ihe  tenants  disputed  the  attach- 
ment,  and  the  attachment  was  ordered  to  be 
taken  off;  that  subsequently  the  tenants 
brought  an  action  against  their  landlord,  the 
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plaintiff,  for  an  illegal  distress,  and  they  1  prejudicially  by  the  acts  of  others  is  to  be 
recovered  damages  against  him  ;  that,  in  the  found  in  the  case  of  Sheo  Pursun  Singh 
last  proceeding,  defendant  No.  4  presented  |  versus  Rajah  of  Betiia,  VoUime  X ,  Moore's 
a  petition,  in  which  he  stated  that  he  was  \  Indian  Appeal  Cases,  page  438.  The  facts 
the  owner  of  the  lands  the  crops  whereof  1  of  that  case  were  shortly  these :  A  sum- 
had  been  attached,  and  this  objection  of  |  mary  suit  was  brought  by  A  against  B 
ownership  affected  the  plaintiff's  title  by  |  to  recover  arrears  of  rent  of  certain  mou- 
throwing  a  cloud  over  it ;  thereupon  the  zahs  held  (as  alleged  by  A)  under  a  lease, 
plaintiff  became  entitled  to  sue  in  the  Civil  i  B's  defence  was  a  denial  of  the  lease,  and 
Court  for  the  declaration  of  his  title  and  1  an  assertion  of  title  in  the  mouzah  as  by 
confirmation  of  his  possession.  The  plaint-  |  bhakee  birt  tenure.  The  summary  suit  was 
iff  obtained  a  decree  declaring  his  owner- 1  dismissed,  and  A  then  brought  a  regular 
ship  and  possession  in  both  the  Courts.  ,  suit  against  B,  seeking  (amongst  other 
From  this  decree,  the  present  appeal  is  pre-  things)  to  establish  his  proprietary  title,  or, 
ferred,  on  the  ground,  amongst  others,  con-  in  other  words,  to  have  his  title  to  the 
tained  in  the  second  ground  of  special  appeal !  mouzahs  declared.  In  page  450,  their  Lord- 
already  fully  stated,  'ships  observe  as  follows:  ''if  the  bhakee 
,  t.  u  !_•  •  1  '**  birt 'tenure  be  valid,  the  plaintiff  has  no 
It  appears  to  me  that  the  objection  taken  |  a  possession  in  the  sense  in  which  he  uses 
m  special  appeal  is  valid.  1  he  mere  alle-  ,  u  ^^at  term.  He  might  have  a  right  to  rent 
gation  of  ownership,  contained  in  the  peti- 1  u  f^^  a  lime  on  the  footing  of  contract  or 
iionpresentedby  thcdefendant  No.  4,isnot,  u^s^        I  ^^^^  ^^^^  ^  ^^^^  ^^  j^  ^^^ 

calculated  either  to  affect  the  plaintiff  s  title  1  .c  1^^^^^^  accepted  a  lease ;  but  that  would 
to,  or  his  enjoyment  of,  the  lands  m  suif,  or  j  u  ^est  on  special  grounds,  and  would  not 
to  raise  any  cloud  which  he  is  obliged  to  ,  u  ^^^^  ^^^^  his  "  general  proprietary  title. 
dispel  by  suit.  If  the  plaintiff  s  statements  ^  -  Until  this  claim  to  a  birt  tenure  be  re- 
are  true  (and  for  the  purpose  of  trying  the  ,  -moved,  the  plaintiff  cannot  have  the  pos- 
validity  of  the  objection  taken  in  special  ^  ».  session  he  seeks,  since  in  some  way  or 
appeal,  they  must  be  taken  to  be  true)- ,  c.Q.her  the  defendant  stands  between  the 
namely,  that  he,  the  plaintiff,  is  the  owner  ..  piajmiff  as  owner  of  the  primd-facie  pro- 
of  the  lands  in  dispute,  having  the  iiile-  |  c.  p^i^^^ry  right  and  the  cultivators.  Had 
deeds  of  his  ownership  in  his  possession,  j  u^^e  defendant  admitted  the  tenancy  under 
that  he  has  kubooleuts  from  defendants  i  ,  «.  the  lease,  the  plaintiff's  title  to  the  rent 
and  3.  and  that  he  has  his  collection-papers  1  u  ,yQul^  ^^^.^  ^^^^  established;  but  that 
and  other  documents  showing  his  possession  «»  admission,  unless  qualified,  would  also  have 
by  his  tenants,  defendants  i  and  3  -it  follows  ..  removed  those  impediments  to  the  plaint- 
thai  the  plaintiff  .has  a  title  perfectly  good,  t  » ig's  proprietary  title  which  he  desires  to 
clear,  and  marketable ;  and  it  becomes  difficult '  *<  have  removed  &c.  &c  " 
to   understand  or  to  conceive  how  the  bare         *     •     • 

allegation  of  the  defendant  No.  4,  that  he  ^8^^'"  !J},P^8^5  45  ^  their  Lordships  ob- 
was  the  owner  of  the  lands  in  suit,  without  1  f^^Y^."-  .'  P»s  lease  being  removed  (the 
any  act  done  bv  him  with  a  view  to  the  1  ,  P»a»ntiff  having  failed  to  prove  it,  and  the 
assertion  of  such  hostile  ownership,  could  !  I  defendant  renouncing  it),  what  bar  is  there 
either  affect  the  plaintiff's  right  of  property,  1  ,,  ^?  ^^^  assertion  of  the  proprietary  right  to 
or  disturb  his  possession  or  throw  any  the  1  ,,  ^^^  collections  unless  the  birt  tenure  in- 
slightest  cloud  over  the  title.     If  bare  alle-    .  te^pose  one?   On.  that  bar  the   defendant 


ightest 

gation  of  ownership  was  sufficient  for  the 
purposes  of  such  a  suit,  then  immediately 
on  a  demand  being  made  by  A  upon  B 
for  the  delivery  to  him,  as  owner,  of  the 
possession  of  property  then  in  the  occupa- 
tion of  B,  B  would  be  entitled  to  come  into 
a  Court,  and  have  his  rights  declared  and 
possession  confirmed  against  A.  It  is  quite 
clear  that  such  a  suit,  in  anticipation  of  a 
threatened  ejectment,  will  not  lie. 

The  principle  which  enables  parties  to  sue 
to  ba%'e  their  proprietary  rights  declared  on 
the  ground  that  their  title  has  been  affected 


"  does  not  rely,  and,  unless  it  be  removed, 
**  the  plaintiff  can  scarcely  expect  to  lease  or 
*'  otherwise  manage  his  zemindaree  with 
*'  effect.  It  is  an  impediment  in  the  way  of 
"  his  possession,  which  the  suit  is  instituted 
"to  remove.''  Further  in  the  same  page, 
the  following  observations  occur :  *'  But  as 
"  these  Courts  have  the  divided  jurisdiction 
"  of  a  Court  of  Law  and  a  Court  of  Equity 
"  substantially  united  in  one  Court,  a  claim 
"  for  rent  in  arrear,  and  a  claim  to  remove 
**  clouds  on  the  title  to  demise,  seem  to  be 
"  unobjectionable,  and  no  authority  was  cited 
**to  support  the  objection.    In  truth,    th^ 
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*'  claim  to  rent  under  the  farming  lease  sup- 
"  ports  the  proprietary  title." 

A  careful  study  of  the  passages  quoted 
will  afford  illustrations  of  the  manner  in 
which  titles  must  be  prejudicially  affected,  or 
clouds  thrown  over  them,  before  the  assist- 
ance of  a  Court  of  Kquity  for  a  declara- 
tion of  right  can  be  invoked.  There  must 
exist  in  the  case  something,  either  in  the 
nature  of  an  invasion  of  some  right,  or  in 
the  shape  of  an  impediment  or  obstacle  in 
the  way  of  a  full  enjoyment  of  proprietary 
right  to  found  a  claim  to  a  declaratory  relief ; 
but  a  mere  allegation,  or  a  mere  threat  with- 
out action  taken  or  founded  upon  it,  will 
not  be  sufficient  to  enai)le  a  party  to  seek 
for  a  declaration  of  his  right  and  title.  It 
is  necessary  to  maintain,  with  some  strict* 
jiess,  the  broad  principles  of  justice  on  which 
suits  of  this  description  should  proceed, 
and  to  discourage  the  constant  attempts 
made  in  these  Courts,  by  means  of  crooked 
and  artful  devices,  to  turn  matters  of  dis- 
pute, however  trivial  and  innocuous,  into 
regular  suits  concerning  title  to  land,  in- 
volving at  times  intricate  and  difficult 
issues  both  of  law  and  fact.  The  present 
case  demonstrates  the  attempt  to  which 
I  have  alluded.  Out  of  a  disagreement 
between  landlord  and  tenant  as  to  the  right 
to  attach  some  crops,  a  formidable  suit  in- 
volving questions  of  title  between  the  land- 
lord and  a  third  party  has  been  brought  into 
existence.  This  suit,  as  I  have  already  ex- 
plained, will  not  lie;  and  therefore  the  ap- 
pellant's ground  that  it  discloses  no  cause 
of  action  must  prevail.  1  would  observe  here 
that  an  attempt  to  turn  an  allegation  into  a 
suit  was  made  in  the  Lai>d  Mortgage  Bank 
versus  Elias,  14  Weekly  Reporter,  page  40; 
and  1  would  refer  to  the  remarks  of  IMr.  ' 
Justice  L.  S.  Jackson  on  the  subject  in  | 
that  case. 

It  is  urged  by  the  respondent  that  the  above  ■ 
ground  taken  in  special  appeal  should  not  be  1 
allowed  to  prevail,  because  it  was 'not  taken 
in  the  Lower  Courts.  Speaking  for  myself,  1  | 
do  not  think  it  makes  any  difference  that  this  I 
ground  is  taken  for  the  first  time  in  this 
Court.  Of  course,  where  a  grouad' taken 
in  special  appeal  for  the  first  time  would  have 
to  be  dealt  with  in  connection  with  the  evi- 
dence in  the  cause,  or  appeared  one  capable  of 
explanation,  I  should  not  allow  it  to  be  taken; 
but  where  the  ground  of  appeal  goes  to  the 
very  root  of  the  case,  such  as  it  does  here,  1 
do  not  consider  its  being  entertained  can  lead 


to  injustice.     It  would  rather  be  doing  justice 
to  the  parties  to  entertain  it ;  for  if  the  plaint- 
iff had  no  cause  of  action,  he  had  no  right 
to  harass  the  defendant  by  bringing  him  into 
Court.     But  if  I  am  to  hold  that  a  roan  \i 
bound  hand  and  foot,  because  he,  through  his 
pleaders,  did  not  take  a  ground  fatal  to  the 
suit  in  the  Court  below,  it  would  follow  that 
the  legal  merits  of  a  cause  would  be  circum- 
scribed and  limited  by  the  learning  and  ex- 
perience of  practitioners  in  the  Lower  Courts, 
and  would  not  be  susceptible  of  fuller  de- 
velopment and   belter  and   more  exhaustive 
treatment  at   the  hands  of   practitioners  of 
superior  intelligence,  who  exercise  their  pro- 
fession in  a  higher  legal  form  and  before  a 
superior  judicial  tribunal  to  which  resort  is 
permitted  to  suitors  by  the  laws  of  special 
appeal.     Further,  if  the  argument  pressed  by 
the  respondent  be  of  any  value,  it  would  also 
follow  that  the  superior  Court  would  be  bound 
to  confirm  judgments  or  decrees  erroneous 
in  law  on  the  very  face,  to  pass  decrees  on 
causes  of  action  which  have  no  legal  exist- 
ence, and  in  short  to  do  other  acts  of  injustice 
too  numerous  to  specify.     I  therefore  hold 
that,  where  an  objection  or  ground  goes  to 
the  root  of  a  plaintiff's  case,  admitting  for 
the  sake  of  argument  all  the  allegations  of 
plaintiff  to   be  true,   such  an  objection  or 
ground  may  be  taken  and  entertained  at  any 
time  at  which  a  suit  has  vitality,  and  before 
it  has  passed  through  its  last  stage  of  review, 
and  the  functions  of  the  Court  regarding  it 
have    ceased.     1    further  say    that,  if   any 
objection  of  the  kind  adverted  to  above  is 
overlooked  by  the  Counsel  of  the  parties,  it 
will  be  the  duty  of  the  Court  to  consider  it. 

Holding  the  views  1  have  expressed  re- 
garding the  two  points  argued,  I  decree  the 
appeal,  but  without  costs. 

Bayley,  J. — I  think  that,  in  this  parti- 
cular case,  the  ground  of  special  appeal 
that  the  plaintiff  had  no  cause  of  action 
against  the  defendant,  special  appellant, 
may  be  admitted,  although  it  was  not  taken 
in  either  of  the  Courts  below,  because  the 
law  gives  us  discretion  to  admit  a  new 
ground  in  special  appeal  not  taken  below. 
It  is  quite  clear  from  the  plaint  in  this  case, 
which  we  have  heard  and  considered,  that 
the  object  of  the  plaintiff  was,  under  the 
pretence  of  getting  rents  under  a  kubooleut, 
to  have  a  declaration  of  his  title  to  the  land. 
He  sued  the  defendants  i  and  3  for  rent 
under  a  kubooleut  and  attached  their  crops, 
but  was  met  by  the  defendant  No.  4,  special 
appellant,  who  alleged  that  the  land  wa« 
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his  by  purchase.  The  defendant  No.  4, 
however,  did  nothing  otherwise  to  interfere 
with  the  plaintiff,  or  in  any  way  to  intermed- 
dle with  the  real  question  as  between  the 
plaintiff  and  the  defendants  i  and  3. 

Now,  the  mere  fact  of  the  defendant  No. 
4  stating  that  he  purchased  the  lands  from 
defendant  No.  2  did  not  bring  him  in  the 
same  position,  with  regard  to  the  plaintiff, 
as  was  the  position  of  the  defendants  i  and 
3,  nor  prevent  him  enjoying  his  rights 
which  he  had  heretofore  enjoyed.  The  suit 
by  the  plaintiff  against  the  defendant  No.  4 
was  simply  to  obtain  a  declaratory  decree; 
and  I  quite  agree  with  ^Ir.  Justice  Paul 
that  it  is  highly  necessary  to  discourage 
attempts  to  sue  for  title  under  a  mere  subter- 
fuge of  a  suit  for  rent. 

1  agree  in  reversing  the  judgment  of  the 
Louver  Appellate  Court,  and  in  dismissing  the 
plaintiff's  suit,  but  without  costs. 


The  7th  December  1870. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  Dwarkanath 

Milter,  Judges, 

Under-valuation— Pleas— Special  appeal— Fore- 
closure—Service  of  notice. 

Case  No.  1143  of  1870. 

Special  Appeal  from  a  decision  passed  hy  the 
yudge  of  Dacca,  dated  the  i^th  March 
i8']0,  affirming  a  decision  of  the  Officiating 
Subordinate  Judge  of  that  District,  dated 
th€  2jrd  December  1868, 

Soorjo  Kant  Banerjee  (Defendant), 
Appellant, 

versus 

Kristo  Kishore  Poddar  (Plaintiff), 
Respondent, 

£aboo^  Chunder  Madhnb  Ghose,  Romesh 
Chunder  Mitter,  and  Kashee  Kant  Sein  for 
Appellant. 

Bahoos  Kalee  Mohun  Doss  and  Hem  Chun- 
der Banerjee  for  Respondent. 

Where  a  plea  of  under-valuation  of  the  suit  was  not 
pressed  in  the  first  Court  by  the  defendant's  pleader,  it 
«ras  not  suffered  to  be  raised  in  special  appeal,  although 
previously  urged  in  the  Lower  Appellate  Court. 
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Where  notice  of  foreclosure  issues,  and  the  servingr 
officer  finds  that  the  mortgagor  is  not  at  home,  it  is 
sufficient  if  he  affixes  the  notice  on  the  door  of  the 
mortgagor's  house ;  personal  notice  on  the  mortgagor 
not  being  essential. 

Kemp,  J, — The  defendant  is  the  special 
appellant  in  this  case.  The  plaintiff  sued 
to  obtain  possession  with  mesne-profils  of  a 
one-third  share  of  a  towjee  recorded  mehal 
No.  5848.  The  plaintiff  alleges  that  the  de- 
fendant took  from  him  5,000  rupees,  and 
mortgaged  the  aforesaid  property.  The 
plaintiff  duly  foreclosed  the  mortgage,  and 
now.  sues  for  possession.  Both  Courts  have 
given  the  plaintiff  a  decree.  In  the  first 
Court,  there  was  an  issue  as  to  whether  the 
-suit  had  been  properly  valued ;  2nd,  as  to 
whether  notice  of  foreclosure  had  been  regO- 
\  larly  served  ;  3rd,  whether  the  amount  of 
consideration  had  been  duly  received  by  the 
defendant ;  and  4th,  whether  the  plaintiff  was 
entitled  to  any,  and  what,  wassilat.  The 
first  Court  found  that  the  objection  as  to  the 
valuation  had  not  been  pressed  by  the  defend- 
ant's pleader  in  arguing  the  case;  further 
that,  as  the  plaintiff  had  valued  his  claim  at 
ten  times  the  sudder  jumma  for  a  defined 
portion  of  a  mehal,  that  was  a  proper  valua- 
tion. With  reference  to  the  service  of  notice 
of  foreclosure,  the  first  Court  found  that  the 
service  had  been  duly  proved.  With  refer- 
ence to  the  receipt  of  consideration,  the  first 
Court  found  that  the  defendant  admitted  the 
execution  of  the  deed,  and  that  the  onus  of 
proof  of  the  non-receipt  of  the  consideration 
was  on  the  defendant,  as  the  kobala  recited 
that  the  amount  of  consideration  was  paid  in 
cash.  The  first  Court  went  carefully  into 
the  whole  of  the  evidence  on  this  point,  and 
found  that  consideration  was  received.  The 
suit  was  therefore  decreed,  and  wassilat 
awarded  from  the  date  on  which  the  sale 
look  effect,  the  amount  of  such  mesne-profits 
to  be  ascertained  by  local  inquiry. 

The  Judge,  on  appeal,  confirms  this  deci-  * 
sion,  laying  down  the  same  issues  as  those 
tried  by  the  first  Court.  On  the  valuation- 
issue,  he  finds  that  the  value  had  been  pro- 
perly calculated  according  to  the  manner 
prescribed  by  law,  and  he  also  refers  to  de- 
cisions of  this  Cour^,  holding  that  a  man  is 
not  bound  to  value  a  share  of  an  undivided 
estate  at  the  price  staled  in  his  kobala. 
With  reference  to  the  service  of  nctice,  the 
i  Judge  finds,  on  the  evidence  of  the  peon  and 
of  two  witnesses,  that  the  notice  was  served 
at  the  defendant's  house  ;  he  'has  also  found 
that  the  consideration  was  received,  and  he 
dismissed  the  appeal. 
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The  first  point  taken  in  special  appeal  is 
that,  as  the  plaintiff  in  his  plaint  stated  that 
the  profits  of  the  mortgaged  property  were 
599  rupees  per  annum,  by  his  own  showing 
the  suit  ought  to  have  been  valued  at  between 
1 0,000  and  1 2,000  rupees  ;  and  ihat,  therefore, 
the  defendant  has  lost  his  right  to  an  appeal 
to  this  Court  by  the  decision  of  the  Judge. 
With  reference  to  this  point,  we  would  re- 
mark that  in  the  first  Court  this  plea  was 
not  pressed  by  the  pleader  for  the  defendant. 
Had  it  been  pressed  upon  the  Court,  the 
plaintiff  would  have  had  an  opportunity  of 
remedying  any  defect  in  the  amount  of  the 
institution-stamp ;  and  we  also  find  that  no 
application  was  made  by  the  defendant  under 
the  Stamp  Law  to  the  first  Court  to  issue 
a  commission  to  make  a  local  investigation 
as  to  the  market-value  of  the  property. 

There  can  be  no  doubt  that  the  first  Court 
had  jurisdiction  to  try  the  suit,  even  assum- 
ing that  the  valuation  put  upon  the  pro- 
perty by  the  defendant  is  a  correct  valua- 
tion. If,  then,  the  actual  value  of  the  pro- 
perty is,  as  stated  by  the  defendant,  between 
ten  and  twelve  thousand  rupees,  the  defend- 
ant ought  to  have  appealed  to  this  Court. 
The  defendant  cannot  say  that  he  was  igno- 
rant of  this,  for  in  his  grounds  of  appeal 
to  the  Judge  he  distinctly  stated  that  there 
had  been  an  under-valuation  of  the  suit  in 
the  first  Court,  and  that  he  had  thereby  lost 
his  right  to  appeal  to  this  Court.  We  over- 
rule this  first  ground.. 

On  the  second  ground  as  to  service  of 
notice,  the  pleader  for  the  appellant  urges 
that  personal  service  on  the  mortgagor  must 
be  strictly  proved. 

In  this  case,  both  Courts  have  held  that 
the  service  at  the  house  of  the  mortgagor 
has  been  proved.  The  peon  who  went  to 
serve  the  notice  deposes  that  he  served  it 
by  affixing  it  on  the  door  of  the  house,  the 
mortgagor  not  being  at  home ;  and  there  is 
also  a  witness  who  swears  that  the  mortga- 
gor was  not  at  home  when  the  peon  went 
to  serve  the  notice.  The  Judge  having 
believed  that  witness  and  the  serving  peon, 
we  are  unable  to  interfere  in  special  appeal, 
and  we  cannot  see  what  further  enquiry 
could  have  been  made  by  the  peon  on  the 
spot. 

The  next  point  is  that  the  consideration 
was  not  received  by  the  defendant  in  cash, 
but  that  a  certain  mortgage  of  the  father 
of  the  witness  No.  16  was  cleared  off;  that 


a  petition  on  the  record  shows  that  tbat 
mortgage  was  cleared  off  4  days  previous 
to  the  alleged  receipt  by  the  defendant  of  the 
consideration-money. 

Both  Courts  have  found  on  the  evidence 
that  the  defendant  did  receive  the  considera- 
tion-money. There  is  also  a  recital  in  the  deed 
that  the  consideration  passed,  and  there  is 
the  fact  that  the  defendant  was  present  at 
the  registration  of  the  deed,  and  made  no 
objections  as  to  the  recital  therein  contained 
that  the  consideration-money  had  been  paid 
in  full.  But  it  is  said  that  the  money  was 
to  be  paid  after  the  registration,  according 
to  an  understanding  between  the  patties. 
This  argument  would  also  apply  to  the  pay- 
ment alleged  to  have  been  made  to  the 
father  of  the  witness  No.  16,  as  it  may  also 
be  that  that  payment  was  made  only  4  days 
after  the  date  mentioned  in  the  petition,  and 
that  that  mortgage  was  actually  paid  of!  by 
the  consideration-money  received  by  the 
defendant.  At  any  rate,  the  first  Court 
having  found  on  the  evidence  that  the  con- 
sideration duly  passed,  we  cannot  interfere  in 
special  appeal. 

A  last  ground  is  taken  that  certain  kis- 
muts  in  Backergunge  ought  not  to  have 
been  included  in  the  decree,  but  we  find  that 
the  mortgage-deed  included  the  whole  of  the 
mehal  No.  5848,  and  that  that  mehal  com- 
prised the  kismuts  in  Backergunge  as  well 
as  those  in  Zillah  Dacca. 

The  special  appeal  is  dismissed  with 
costs. 


The  8th  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Clause  3,  Section  4,  Rei^ulationXI.,  x825'-Di]n- 

vion — Re-formation. 

Case  No.  688  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarun,  daled  the  r^tst  December 
i86g,  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District y  dated  the  nth 
May  i86g, 

Monee  Lall  Sahoo  and  others  (PlaintiSFs), 

Appellants, 

versus 

The  Collector  of  Sarun  and  others  (Defend- 
ants), Respondents, 
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Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

Held,  in  accordance  with  a  recent  decision  of  the 
Privy  Council,  that  the  circumstance  of  a  river  diluvi- 
ating  the  surface  of  an  estate  does  not  deprive  the 
owner  of  his  property  in  the  site,  if  identifiable,  and  that 
he  is  entitled  to  lana  re-forminsf  on  that  site. 

Jacksoiiy  J, — In  this  case  the  plaintiff 
claims  to  recover  possession  of  155  beegahs 
of  land  in  two  parts,  consisting  of  81  beegahs 
and  74  beegahs  respectively,  the  latter  being 
the  more  recent  formation.  The  land  was 
described  as  having  formed  in  the  bed  of  a 
river  in  contiguity  to  the  plaintiff's  estate, 
and,  in  fact,  as  being  a  re-formation  of  land 
previously  belonging  to  the  plaintiff. 

It  appears  that,  in  consequence  of  there 
being  an  unfordable  channel  surrounding 
this  land  at  the  time  of  its  formation,  it  was 
dealt  with  as  belonging  to  Government,  and 
a  settlement  made  with  the  parlies  who  are 
defendants  along  with  Government. 

The  Judge,  finding  that  the  channel  which 
surrounded  this  Imd  at  the  time  of  its 
formation  had  been  unfordable,  and  applying 
Clause  3,  Section  4,  Regulation  XI.  of  1825, 
gave  judgment  for  the  Government  and  the 
parties  who  got  the  settlement;  and  the 
plaintiff  has  come  up  here  in  special  appeal. 

The  decision  of  the  Lower  Appellate  Court 
was,  no  doubt,  consonant  with  the  previous 
rulings  of  this  Court  upon  the  subject  of 
lands  formed  by  alluvion  and  accretion,  but 
a  recent  decision  of  the  Privy  Council  has 
made  a  considerable  change  in  the  law  that 
we  are  bound  to  administer.  That  decision 
is  reported  in  5  Bengal  Law  Reports,  page 
521,  and  also  in  14  Weekly  Reporter, 
page  II,  in  the  case  of  Lopez  against 
Muddun  Thakoor  and  others.  This  case 
has  been  relied  upon  by  the  special  appel- 
lant. 

The  Senior  Government  pleader,  Baboo 
Unnoda  Pershad  Banerjee,  sought  to  narrow 
its  application  by  contending  that  it  applied 
to  a  case  between  rival  proprietors,  and  did 
not  apply  to  a  case  like  the  present.  It 
seems  to  us  that  that  would  be  too  restricted 
an  application  of  the  decision  of  the  Privy 
Council.  They  appear  distinctlyto  lay  down 
that  Clause  3,  Section  4,  contemplates  only 
cases  where  the  land  which  has  come  into 
cadstence  has  been  gained  or  derived  from  a 


large  navigable  river  or  from  the  sea,  and  in 
respect  of  which  there  have  been  no  previous 
rights  of  property.  They  seem  to  hold  that 
the  circumstance  of  the  river  having  flowed 
over  and  diluviated  the  surface  of  an  estate 
would  not  deprive  the  owner  of  his  properly 
in  the  site  sp  long  as  that  remains  and  is 
identifiable,  and  they  declare  that  ''  some- 
"  thing  more  than  mere  reference  to  the  ac- 
"  quisition  of  land  by  increment,  by  alluvion, 
'*  or  bv  what  other  term  may  be  used,  would 
"  be  required  in  order  to  enable  the  owner 
**  of  one  property  to  take  property  which 
"  had  been  legally  vested  in  another." 

Now,  in  this  case  it  is  quite  clear  that 
the  plaintiff  alleged  the  land  in  question  to 
have  re-formed  upon  the  site  of  the  land 
previously  belonging  to  him ;  and,  in  fact,  an 
issue  has  been  framed  embracing  that  alle* 
gation,  namely,  the  second  issue  of  fact  in 
the  Court  of  first  instance ;  and  if  the  plaint- 
iff succeeded  in  making  out  the  case  which 
he  set  up  in  that  way,  namely,  that  it  was 
land  re-formed  upon  the  site  of  land  of  his, 
it  seems  to  us  that,  under  the  ruling  of  the 
Privy  Council,  he  would  be  entitled  to  a  de- 
cree. The  Courts  below  do  not  seem  to  have 
come  to  a  finding  upon  this  issue,  and  there- 
fore we  think  it  will  be  necessary  to  send 
the  case  to  the  Lower  Appellate  Court  in 
order  to  try  the  case  with  reference  to  this 
judgment. 


I 


The  8th  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges,    . 

Damag^es —Defamation — Malicious  prosecution 

—Onus  probandi. 

Case  No.  1381  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  MidnaporCy  dated 
the  20th  April  iSjOj  reversing  a  decision 
0/  the  Subordinate  Judge  of  that  District y 
dated  the  ijth  May  i86g. 

Gour  Huree  Doss  Mohunt  (Plaintiff), 
Appellant^ 

versus 

Hyagrib  Doss  Mohunt  (Defendant), 
Respondent. 
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Baboos  Juggodanund  Mookerjee  and  Khet- 
tur  Mohun  Mookerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

In  a  suit  for  damag^es  for  defamation  of  character 
caused  by  a  criminal  charge  preferred  by  defendant 
against  plaintiff,  where  the  Lower  Court  finds  as  a  fact 
from  the  probabilities,  inferences,  and  circumstances  in 
the  case  that  there  was  reasonable  or  probable  cause 
for  the  charge,  the  finding  cannot  be  interfered  with  in 
special  appeal. 

In  an  action  for  malicious  prosecution,  it  lies  upon  the 
plaintiff  to  make  out  a  prhmUfacie  case  of  malice  and 
want  of  reasonable  and  probable  cause  before  the 
defendant  can  be  called  upon  to  show  that  he  acted 
bond  fide  and  upon  reasonable  grounds. 

Bayley,  J.—  We  think  this  special  appeal 
must  be  dismissed  wiih  costs.  This  was  a 
suit  for  damages  brought  for  defamation  of 
character  and  injury  to  reputation,  by  reason 
of  a  charge  of  river  dacoiiy  preferred  in 
the  Criminal  Court  against  the  plaintiff, 
Gour  Huree  Doss.  The  grounds  of  the  suit 
were,  firstly,  that  the  charge  was  found 
originally  by  the  police  to  be  one  of  which 
they  would  not  take  cognizance  ;  secondly, 
that  the  Magistrate  would  not  commit  Gour 
Huree  to  the  Sessions  ;  and,  thirdly,  that  the 
Sessions  Judge  remarked  that  the  charge 
was  trumped  up  and  not  proved  as  against 
the  person  who  had  been  committed  before 
him. 

It  appears  that,  after  the  decision  by  the 
Criminal  Court,  there  was  a  regular  suit 
brought  by  the  defendant,  Hyagrib  Doss 
Mohunt,  for  the  boat  in  dispute  against 
Gunga  Doss  and  Gour  Huree.  In  that  suit, 
the  plaintiff  got  a  decree  as  against  Gunga 
Doss,  but  Gour  Huree  was  excepted.  Gour 
Huree  has  now  brought  the  present  suit  for 
damages. 

The  defendant's  answer  was  that  he  act- 
ed bond  fide  and  in  belief  of  the  existence 
of  a  reasonable  and  probable  cause  for  the 
charge. 

The  first  Court  gave  the  plaintiff  a  decree 
for  Rupees  1,000  out  of  Rupees  3,000  for 
which  the  suit  was  brought. 

The  Lower  Appellate  Court  has  reversed 
that  decision  and  dismissed  the  plaintiff's 
case,  considering  that  the  defendant  had  rea- 
sonable and  probable  cause  for  the  charge. 
The  judgment  of  the  Judge  in  this  case  is 
so  very  full  and  careful  that  it  cannot  be 
said  that  he  has  not  considered  the  case  in 
all  its  bearings.  I  shall  quote  the  following 
passages  from  his  judgment  as  supporting 
this  statement,  and  showing  that  he  has  not 


only  rightly  considered  the  facts,  but  has 
rightly  laid  down  the  propositions  of  law, 
and  applied  them  to  the  facts  as  found. 
The  Judge  says:  "In  this  paiiicular  case, 
"the  proceedings  were  commenced  by  ibc 
"appellant's  servant.  Therefore,  the  ap- 
"pellant's  responsibility  must  begin  frcin 
"  the  time  he  became  aware  of  them,  and  the 
"question  is  whether  he  acted  maliciously 
"  and  without  probable  cause  in  continuing 
"  them  before  the  Magistrate.  It  is  not  to  be 
"presumed  that  he  did,  and  therefore  it  was 
"  upon  the  respondent  to  produce  some 
"  evidence  of  want  of  probable  cause  before 
"  the  appellant  could  be  called  upon  to  jos- 
"tify.  The  only  evidence  to  this  which 
"the  respondent's  pleader  has  been  able 
"to  show  me  is  that  of  one  witness,  who 
"says  that  the  respondent  is  over  60  years 
"old,  and  the  evidence  of  five  witnesses 
"  who  say  he  is  a  man  of  position  and 
"  worth  a  lakh  of  rupees ;  and  hence  I  am 
"asked  to  infer  that  he  would  not  person- 
"ally  take  part  in  the  matter  charged. 
"  The  evidence  as  to  the  extent  of  his  pro- 
"  perty   is  loose  and   inconclusive  and  not 


the  best  which  was  forthcoming."  The 
Judge  then  rightly  holds  that  the  records  of 
the  Magistrate's  enquiry  and  Sessions  trial 
"  were  evidence  to  nothing  beyond  the  fact 
**  of  the  adjudication  by  the  Magistrate  and 
"Judge,  and  the  legal  consequence  of  that.** 
Then  as  to  the  question  of  malice,  the  Judge 
observes  :  "  It  is  to  be  obsen'ed  that  from 
"  the  most  express  malice,  want  of  prcba- 
"  ble  cause  cannot  be  implied.  Assuming 
"  malice,  still  if  there  was  reasonable  and 
"  probable  cause  for  the  prosecution,  the 
"  appellant  would  not  be  liable." 

The  Judge  then  enters  fully  into  the  ques- 
tion of  probable  cause,  and  decides  it  upon  the 
facts  and  circumstances  of  the  case.  He  first 
finds  the  plaintiff  Gour  Huree  espoused  the 
cause  of  Gunga  Doss,  and  had  been  actively 
assisting  in  enforcing  his  claims.  He  then 
finds  that,  when  the  boat  in  question  was  in 
charge  of  the  defendant's  servants,  it'  was 
forcibly  taken  out  of  their  possession  by 
Gunga  Doss  and  others  ;  that  the  servants 
thereupon  informed  the  defendant  that  Gour 
Huree  personally  took  part  in  the  transac- 
tion ;  and  that  it  was  not  unreasonable  for 
the  defendant  to  believe  in  what  they  said. 
The  Judge  then,  taking  the  plaintiff's  own 
assertion  that  he  was  an  old  man,  weahbr, 
and  of  high  position,  says  that  those  facts 
are  not  sufficient,  even  if  true,  to  shift  the 
burden  of  proof  on  the  defendant.    He  iheo 
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points  out  what  the  plaintiff  could  and  "  must  leave  the  facts  to  the  jury,  and  on 
ought  to  have  proved  in  this  case  ;  for  in-  "  ihe  facts  found  by  them  determine  for  him- 
stance,  that  he  was  elsewhere  at  the  time,  "  self  whether  there  is  reasonable  or  pro- 
ihat  the  defendant's  informants  were  not|"bable  cause  or  not."  In  this  case,  ihe> 
credible,  and  'there  was  no  basis  for  the  Judge  in  the  Lower  Appellate  Court  himself 
charge  and  so  forth.  The  Judge  concludes '  was  the  jury.  He  has,  from  the  probabili- 
by  saying  that  satisfactory  evidence  ought !  ties,  inferences,  and  circumstances  in  the 
to  have  been  produced  by  plaintiff,  but  that ;  case,  found  as  a  fact,  with  which  we  cannot 
no  such  evidence  has  been  produced.  |  interfere  in  special  appeal,   that  there  was 

The  only  point  in  special  appeal  pressed  ;  reasonable  or  probable  cause  for  the 
upon  us  with  some  force  is  that  the  onus  1  C"3.rge.  • 

of  proving  probable  cause  for  the  prosecu- 1      Qn   the   whole,   then,   I   think   that    this 
tion  should  have  been  laid  upon  the  defend-    special     appeal    must    be    dismissed    with 
ant,   and   that  the   Lower   Appellate  Court  |  costs. 
was  wrong  in  throwing  the  burden  of  prov- 1 

ing  the  want  of  probable  cause  upon  the  I  Pauly  J. — I  have  only  a  few  words  to  add 
plaintiff.     In  support  of  this  contention,  we  •  in  this  case. 

are  referred  to  two  decisions  of  this  Court — .      »  *•       r  t  •  .       . 

one  reported  at  page  30,  Volume  VI.,  Weekly  I  .^"  ^^  action  for  malicious  prosecution,  it 
Reporfer.  and  ihe^ther  at  page  42,  Volume  1  J^^^^P^^  '^^  P\^.»"^»^  '^  "^^^^  ont  ^  pn.uf. 
XT    Wppklv  RpnorfPr  ^  ^    ^  '  /acie  case  of  malice  and  want  of  reasonable 

Al.,  weekly  Keporter.  ^^^   probable   cause  before   the  defendant 

In  the  case  at  Volume  VI.,  page  30,  it  1  can  be  called  upon  to  show  that  he  acted 
seems  that  all  the  facts  are  not  fully  stated  j  bond  fide  and  upon  reasonable  grounds, 
in  the  judgment,  for  the  learned  Judges  believing  that'  the  fads  within  his  know- 
there  quote  the  maxim  that  "  malice  alone  1  ledge  constituted  a  valid  charge.  This  is 
*'  is  not  sufficient,  because  a  person  actuated  laid  down  in  Westropp  versus  Badnes,  27  Law 
"  by  the  plainest  malice  may  nevertheless  1  Journal,  Exchequer,  page  57.  The  fudge 
•'have  a  justifiable  reason  for  the  prosecu-  :  in  his  very  careful  and  able  judgment  in  this 
"  tion"— and  send  the  case  back  to  the  first !  case  has  correctly  laid  down  the  law  to  the 
Court  to  try  the  question  ;  firstly,  whether  |  effect  I  have  stated  above.  He  also  found, 
the  defendant  is  able  to  show  he  had  a  >  first,  that  the  plaintiff  did  not  discharge  the 
reasonable  and  probable  cause  for  making  onus  of  proof  cast  upon  him  by  the  law  ;  and, 
the  charge  ;  and  secondly,  if  he  fails,  to  secondly,  that,  independent  of  the  onus  of 
determine  the  measure  of  damages.  ;  proof,  the  circumstances  of  the  case  tended 

T     .1        .1  ^  J     .  to  show  that  it  was  not  unreasonable  on  the 

In  the  Other  case,  reported  a  page  42.  part  of  the  defendant  to  believe  the  statements 
Vo  ame  XL,  Weekly  Reporter,  .t  .s  s  a:ed  :    ^j  ^is  servants  as  10  the  plaintiffs  share  in 

*•  If  the  charge   were  found  to  be  false,   it    ,l^   o^:^„,^   ^t   tu^   K^«f      \v,u    *u 
..         \A    \'  »u      J  f     J     ^    .       u         il^c   seizure   ot   the   boat.     With   these   two 

"  would    he    upon   the    defendant    to    show    finfjjpjvg   ^  soecial  inoeal  to   a       o  d' 
"  that  he  hid  reasonable  and  sufTicient  cause  '  u„derttanding  would  appear  impossibIe',"blft 
for  br.ng.ng  the  charge   and  that,  on  h.s  ^  ^^^^^.^  "^.^^l     i^^-l^roiu^/vi..  Weekly 

**  taiiare  to  show  such  probable  cause,  malice  ,  Rgoorter  Daire  2q  and  in  Volum  XI 
"  ""^''i  A^i  inferred."  The  case  is  then  :  ^j^have'been  cited' to  show  that  the  opi^^fn 
reaianded  for  trial  as  against  one  of  the  -  ^^  essed  by  the  Judge  of  the  Lower  Appel- 
part.es.  Tnere  .s  however,  a  subsequent ;  ,,j^  ^^^^^  J^  the  law  applicable  to  the  case 
jadgment  '»  Weekly  Reporter  Volume  XI  .,  ;  jg  erroneous.  It  is  unnecessary  to  go  fully 
page  403.  by  B.jyley  and  Hobhouse,  JJ.,  ^^^  ^^  ^he  two  authorities  cited  by  Baboo 
who  were  also  Judges  in  the  case  .n  Volume  ,  j^ggodanund  Mookerjee.  The  two  author- 
XI..  page  42.  where  ih.s  case  is  fully  gone  {,^^^  ^bably  intended  to  lay  down  in 
into,  and  where  it  is  held  that,  if  an  accusa- ;  substance  this  proposition,  which  is  correct 
tion  IS  mide  with  good  and  reasonable  cause,  ■  ;„  ^       ^.     ^^^^^  .^.j^^^  ^^^  f^^^.     ^^  ^  ^^^ 

there  would  be  no  case  for  damages.  ■  j^  brought  home  to  the  knowledge  of  the 

To  tur.i,  however,  from  the  cases  to  the  defendant,  the  plaintiff  has  nothing  further  to 
text-book.  In  Addison  on  Torts,  3rd  edi- ;  prove,  because  it  is  obvious  that,  if  the  plaint- 
tion,  page  614,  it  is  said:  "The  rule  is  ;  iff  starts  his  case  by  showing  that  the  defend- 
"  that,  however  complicated  the  facts  may  i  ant  laid  the  charge  deliberately,  while  he 
"  be  on  which  the  question  of  reasonable  I  knew  it  to  be  false,  that  is  the  highest  degree  of 
«  and  probable  cause  may  depend,  the  Judge  i  proof  that  a  plaintiff  cai^give  of  the  existence 


4i8 


Civil 


TllE   WEEKLY   &El>ORTEk. 


Rulings,  [Vol.  XIV. 


of  malice  and  want  of  a  reasonable  and  proba* 
*  ble  cause  ;  and  I  find  that  such  was  the  case  in 
the  decision  cited  in  Volume  VI.,  page  29, 
where  the  defendant  knew  the  charge  to  be 
false.  I  only  make  these  remarks  because 
cases  are  daily  cited  as  laying  down  certain 
legal  positions,  and  these  are  made  use  of 
without  a  careful  study  of  the  facts  involved 
in  them.  Sometimes  Judges  lay  down 
principles  applicable  to  the  particular  facts 
of«the  case,  believing  that,  when  their  judg- 
ments are  reported,  the  facts  will  also  be 
given. 

I   agree   in   dismissing  this   appeal   with 
costs. 


The  8th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Section  12,  Act  XI.  of  1865—53  C^o*  in*>Chapter 
155,  Section  105— Jurisdiction. 

Reference  to  the  High  Court  hy  the  Judge 
of  the  Small  Cause  Court  at  Ber ham- 
pore,  dated  the  2jrd  September  i8yo, 

Mirza  Rumzan  Beg,  Decree-holder, 

versus 

Mr.  J.  Cook,  Judgment-debtor, 

Section  12,  Act  XI.  of  1S65,  does  not  bar  the  trial  of 
suits  for  wages  under  50  rupees  ag-ainst  Kuropean 
British  subjects,  by  a  Small  Cause  Court,  though  it 
may  preserve  the  jurisdiction  of  Maeistrates  in  such 
cases,  which  was  created  by  53  Geo.  III.,  Chapter  155, 
Section  105. 

Case. — The  decree  of  which  execution 
is  now  applied  for  by  the  decree-holder  was 
passed  in  a  suit  brought  by  him  as  a  plaint- 
iff against  Mr.  J.  Cook  as  defendant.  The 
decree  was  passed  on  7th  April  1870  in  the 
absence  of  defendant.  Previous  to  the  day 
of  trial,  defendant  had  personally  appeared  in 
Court,  and  filed  a  petition  in  the  case,  in 
which  he  contended  that,  as  the  suit  was  for 
wages  below  Rupees  50  against  a  British- 
born  European  subject,  it  is  not  cognizable 
by  a  Judge  of  the  Court  of  Small  Causes 
under  the  provision  of  Section  12  of  Act 
XL  of  1865,  and  that  the  power  of  trying 
suits  for  wages  up  to  Rupees  50  in  which 


British-born  European  subjects  are  con- 
cerned was  conferred  on  officers  exercisiDg 
the  power  of  a  Magistrate  by  Act  of  Par- 
liament 53  George  UI.,  Chapter  155,  Section 
105.  Though  defendant  was  not  present 
at  the  time  of  trial,  still,  as  the  objection 
raised  by  him  was  on  a  point  of  law,  I  pass- 
ed my  opinion  on  it ;  and  considering  the 
case  cognizable  by  this  Court,  gave  a  decree 
in  plaintiff's  favor  overruling  the  defendant's 
objection  as  to  jurisdiction.  But  as  the 
judgment- debtor,  after  the  case  was  decreed 
against  him,  appeared  in  Court  and  asked 
me  to  take  the  High  Court's  opinion  on  his 
objection  as  to  jurisdiction  before  I  pass  any 
order  for  execution  of  the  decree,  I  there- 
fore, before  issuing  any  order  for  execution, 
submit  the  following  points  of  law  for  the 
High  Court's  opinion  on  them  : — 

/j/.— Was  the  plaintiff's  suit,  which  was 
for  wages  below  Rupees  50  against  a  British- 
born  European  subject,  triable  by  a  Judge  of 
the  Court  of  Small  Causes  ? 

2nd. — If  this  Court  has  no  jurisdiction 
over  the  plaintiff's  case,  can  the  decree 
passed  in  it  by  this  Court  be  executed 
against  the  judgment-debtor,  or  will  it  be 
considered  null  and  void  ? 

This  Court's  decision  on  the  above  points 

of  law — 

I  am  of  opinion  that,  under  the  provisions 
of  Section  4  of  Act  Vlll.  of  1859  and  Sec- 
tion 6  of  Act  XI.  of  1865,  the  plaintifiTs 
suit  was  cognizable  by  this  Court,  and  that 
Section  12  of  Act  XI.  of  1865  does  not  re- 
late to  this  class  of  cases.  Under  Act  XIII. 
of  1869  in  regard  to  certain  claims  against 
artificers,  and  under  Section  316  of  the  Code 
of  Criminal  Procedure  in  regard  to  claims 
for  maintenance.  Magistrates  have  jurisdic- 
tion. But  the  plaintiff's  case  does  not  come 
under  the  class  of  cases  mentioned  above. 
I  know  no  law  which  makes  claims  for 
wages  against  British-born  subjects  cogni- 
zable by  a  Magistrate  or  by  his  assistants  or 
by  a  Deputy  Magistrate.  I,  therefore,  hold 
that  I  had  jurisdiction  over  plaintiffs  soit« 
and  that  the  decree  passed  against  ]Mr.  Cook 
can  be  executed.  Should  the  question  as  to 
jurisdiction  of  this  Court  over  plaintiffs 
case  be  decided  in  the  negative,  then  the 
decree  passed  by  this  Court  will  become  nnli 
and  void.  The  execution  of  decree  held  by 
Mirza  Rumzan  Beg  will  be  issued  or  stopped 
contingent  on  the  opinion  of  the  High 
Court. 
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The  judgment  of  the  High  Court  ivas  deli- 
vered  as  follows  by — 

Norman,  C  J, — We  think  that  there  is 
nothing  in  Section  12  of  Act  XI.  of  1865 
to  lead  to  the  inference  that  suits  for  wages 
under  50  rupees  against  European  British 
subjects  cannot  be  tried  in  a  Small  Cause 
Court,  though  it  may  preserve  the  jurisdic- 
tion of  Magistrates  in  such  cases,  which 
was  created  by  the  53  Geo.  111.  Chapter  155, 
Section  10^. 


The  8ih  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Suit  by  minor— Limitation— Section  iz,  Act 

XIV.  of  1859. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court  at 
Ranaghat,  dated  thejist  August  i8yo. 

Ram  Ghose,  Plaintiff", 

versus 

Greedhur  Ghose,  Defendant, 

In  a  suit  by  a  minor  through  her  guardian  for  the 
recovery  of  property  sold  more  than  3  years  before  the 
plaint  was  filed,  plaintiff  was  held  to  be  entitled  to  rely 
on  the  provisions  of  Section  1 1  of  Act  XIV.  of  1S59,  and 
to  be  therefore  not  barred  by  limitation. 

Case, — Thk  is  a  suit  for  the  recovery  of 
the  price  of  certain  property,  moveable  and 
immoveable,  sold  by  plaintifE's  guardians  to 
defendant.  The  sale  took  place  more  than 
three  years  before  the  plaint  was  filed ;  and 
no  particular  period  being  fixed  for  payment, 
the  cause  of  action  would  seem  to  accrue  from 
the  date  of  the  sale,  and  the  limitation  ap- 
plicable would  be  three  years  under  Clause  9, 
Seciion  i,  Act  XIV.  of  1859. 

Plaintiff,  however,  was  a  minor  at  the 
time  of  the  sale,  and  is,  in  fact,  still  a  minor, 
and,  therefore,  her  pleader  contends  that  she 
:s  entitled  to  the  benefit  of  Sections  11  and 
II  of  Act  XIV.  In  support  of  his  argument, 
he  has  quoted  two  cases.  Shahzada  Wala 
Ganoo  versus  Sharobee  Begum,  2  Wyman 
25,  and  Ram  Chunder  Roy  versus  Umbica 
Dassya,  7  Weekly  Reporter  161;  but  it 
seems  to  me  that  these  are  not  analo- 
gous to  the  present  one,  and  that  his  client 
is    not    entitled   to   the   benefit    of    Section 


I    12. 


It  seems  to  me  that  Section  1 1  was  not 
intended  to  meet  a  case  of  this  kind.  It 
appears  to  apply  only  where  a  minor  comes 
into  Court  on  the  expiration  of  his  disability. 
Plaintiff  had  two  causes  open  to  her,  viz,, 
she  might  have  sued  through  her  guardian 
before  her  disability  had  ceased,  in  which 
case  she  would,  I  presume,  have  been  bound 
by  the  ordinary  rules  of  limitation ;  or  she 
might  have  waited  till  she  attained  her 
majority,  in  which  case  she  could  have  availed 
herself  of  Section  1 1 . 

At  the  same  time,  if  it  be  held  that  the 
present  action  is  barred  by  limitation,  there 
will  be  this  apparent  anomaly,  that  a  suit 
may  be  declared  barred  by  limitation  now, 
which  will  be  within  lime  five  years  hence, 
on  plaintiff  attaining  her  majority. 

On  the  facts  above  stated,  the  questions 
for  the  High  Court's  decision  are : — 

1st, — Is  plaintiff  in  this  suit  entitled  to 
avail  herself  of  the  provision  of  Section  11 
of  the  Limitation  Act  ? 

2nd. — If  not,  is  her  case  barred  by  limi- 
tation ? 

The  judgment  of  the  High  Court  ivas 
delivered  as  follows  by — 

Norman,  C,  J, — It  appears  to  us  that, 
though  the  suit  is  brought  during  the  minor- 
ity of  the  plaintiff,  who  sues  by  guardian,  she, 
as  a  minor,  is  entitled  to  rely  on  the  pro- 
visions of  Section  1 1  of  the  Limitation  Act, 
and  that  the  suit  is,  therefore,  not  barred  by 
limitation. 


The  8th  December  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Kubooleut— Registration— Evidence— Issues- 
Procedure  under  Act  X. 

Case  No.  1376  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge   of  Nuddea,   dated 
the   lOth  May  i8*jo,  affirming  a  decision, 
of  the  Deputy   Collector  of  that  DistrictJ 
dated  the  26th  April  iS6g. 


Dinonath  Mookerjee  (Plaintiff),  Appella 


¥/, 


versus 


>r 


Debn^th  Mullick  and  others  (Defend  "^  ^s), 
,  /'  ^  Respondents,  S^. 
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Baboo  Doorga  Doss  Dull  for  Appellant. 

Bahoos  Chunder  Mad  hub  Ghose  and  Preo- 
nath  Banerjee  for  Respondents. 

Where  the  contract  between  the  parties  to  a  rent-suit 
is  in  no  way  disputed  or  denied,  and  the  factof  certain 
lands  having^  been  taken  at  a  certain  rent  is  admitted,  the 
only  issue  beingr  whether  the  rent  has  heen  paid  or  not, 
the  case  may  be  tried  notwithstanding  that  the  kuboo- 
leut  Is  inadmissible  by  reason  of  non-registration. 

In  a  rent-suit  the  Court  ought,  in  the  first  instance,  to 
examine  the  agents,  and  then  to  declare  the  issues  be- 
tween the  parties,  and  fix  a  day  for  hearing. 

yacksouy  y. — The  Lower  Courts  seem  to 
have  been  quite  right  in  rejecting  the 
kubooleut  on  the  ground  that  it  was  not  re- 
gistered. But  as  the  contract  between  the 
parties  is  in  no  way  disputed  or  denied,  and 
it  is  admitted  that  certain  lands  have  been 
taken  by  the  defendant  at  a  certain  rent,  and 
the  only  issue  between  the  parties  is  as  to 
whether  that  rent  has  been  paid  or  not, 
either  by  direct  payments  to  the  plaintiff  or 
by  indirect  expenditure  on  the  part  of  the 
plaintiff,  for  the  purposes  of  trying  which 
issue  the  unregistered  document  is  not  re- 
quired as  evidence  in  any  way  whatever,  the 
case  should  go  back  to  the  first  Court  to  fix 
a  day  for  the  hearing  of  the  case  on  the 
other  issues.  The  kubooleut  which  is  not 
registered  should  be  returned  to  the  plaintiff 
who  filed  it,  as  it  is  not  admissible  in  evi- 
dence,  and  consequently  cannot  be  looked 
into  by  the  Courts. 


Under  Act  X.  of  1859,  the  Court  ought,  in 
the  first  instance,  to  examine  and  cross-ex- 
amine the  agents  of  the  parties ;  and  when 
it  has  found  that  the  parties  are  at  issue  on 
any  particular  question,  the  Court  caight  to 
declare  those  issues,  and  then  to  fix  a  day  for 
hearing  the  case  on  those  issues.  In  this 
case  there  is  nothing  to  show  that  the  par- 
ties were  examined  ;  but  the  issues  were  fixed 
probably  from  the  oral  statements  of  the 
ao:ents  and  from  the  written  statements  of 
arties.  It  remains  to  fix  a  day  for  hearing 
idence  on  the  issues  remaining  to  be  tried. 


'he  decision  of  the  Lower  Court  is  set 
asic  •*,  and  the  case  remanded  to  the  first 
Coi^^V 

C'L&will  follow  the  final  result.    ^"  '' 


The  8th  December  1870. 

Present: 

The  Hon'ble  J.  P.  Norman,  Chief  Jusike, 
and  the  Hon'ble  G.  Loch,  Judge. 

Execution— Instalment-bond— Right  of  action. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Midnapore,  dat- 
ed the  20th  September  i8*jo, 

Ashidharee  Chowdhry,  Plaintif, 

versus 

Juggessur  Kamar  and  others,  Defendants. 

Execution  of  a  money-decree  without  interest  having 
been  taken  out,  the  judgment-debtors,  with  the  decree- 
holder's  consent,  filed  a  Kistbundee  stipulating  payment 
with  interest  in  two  instalments,  and  consenting,  in  case 
of  default,  to  payment  being  enforced  by  execution  of 
the  decree.  1  he  decree-holder  not  having  taken  pru- 
per  steps,  the  application  for  execution  was  struck  off 
on  the  date  on  which  the  kistbundee  was  filed. 

Held  that  a  suit  on  the  kistbundee  was  roalatain- 
able. 

Case. — The  plaintiff  sues  to  recover  the 
principal  and  interest  amounting  to  Rupees 
103-8  due  on  kistbundee,  dated  the  5lh  July 

1867,  which  was  executed  under  the  follow- 
ing circumstances: — ■ 

The  plaintiff  had  formerly  instituted  a 
money- claim  against  nine  persons,  and  ob- 
tained a  decree  without  interest  by  their 
confession  on  the  4th  August  186*4.  Execu- 
tion of  this  decree  was  taken  out  on  the  ist 
June  1867;  and  after  the  service  of  notice, 
seven  of  the  judgment-debtors,  the  de- 
fendants of  the  present  case,  filed  a  kist- 
bundee with  the  (plaintiff)  decree-holder's 
consent  on  the  5th  July  1867,  stipulalrng 
that  the  judgment-debt  should  be  paid  up 
by  them  in  two  instalments  of  Rupees  25-4-6, 
one  in  October,  and  the  other  in  November 

1868,  with  interest  at  the  rate  of  6  pies  per 
rupee  per  mensem,  and  that,  in  case  of 
default,  payment  should  be  enforced  by  exe- 
cution of  the  decree.  The  decree-holder 
not  having  taken  proper  steps,  the  applica- 
tion for  execution  was  struck  off  on  tlVc  Sth 
July  1867,  the  da:e  on  which  this  j  kist- 
bundee was  filed.  On  the  27th  June  ^iSjOr 
the  decree- holder  again  put  in  an  applied' 
for  execution,  but  according  to  Full  B< 
Rulings,  Bengal  Law  Reports,  Volume| 
page  101,*  it  was  held  by  the  Court  thj 
no  proceedings  were  taken  within  ih< 


13  W.  R.,  F.  B.,  p.  44. 
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scribed  limitation  (r.  e.,  within  tiiree  years 
from  th;i  dale  of  the  decree)  which  cannot 
be  ealararel  bv  the  instalment-bond  alluded 
to  above,  the  decree  was  barred  by  limita- 
tion. 

The  plaintiff  now  brings  a  fresh  suit  for 
the  recovery  of  the  amount  due  on  the 
kistbundee  against  seven  of  the  defendants 
who  were  parties  to  it.  I'he  defendants' 
objections  are — 

1st. — That  the  kistbundee  has  merged 
into  the  original  decree. 

2nd. — That  because  the  execution  was 
barred  by  limitation,  no  fresh  suit  can  be 
brought  upon  the  kistbundee  which  forms 
a  part  of  the  decree. 

With  regard  to  the  first  point,  I  have  to 
say  that,  as  the  parties;  to  the  instalment- 
bond  entered  into  by  the  plaintiff  (decree- 
holder)  and  the  defendants  in  this  suit  were 
not  the  same  as  those  in  the  original  decree 
(two  of  the  judgment-debtors  having  been 
left  out),  and  as  the  money  recovered  in  the 
kistbundee,  which  also  contains  stipulation 
of  interest,  does  not  amount  to  the  sum 
decreed,  I  am  of  opinion  that  the  instal- 
ment-bond is  altogether  a  new  kistbundee, 
and  has  no  connection  with  the  decree. 
Else,  according  to  the  ruling  quoted  above, 
execiuion  would  not  have  been  barred  by 
limitation,  which  should  have  run  from  the 
instalment  stipulated  in  that  deed.  Evident- 
ly, the  kistbundee  cannot  in  law  be  taken  as 
a  part  of  the  decree. 

As  to  the  second  point,  whether  a  fresh 
suit  can  bz  brought  upon  the  kistbundee,  I 
am  decidedly  of  opinion  that  it  can ;  for, 
when  the  parties  came  to  a  mutual  agreement, 
which  cannot  form  a  part  of  the  decree,  and 
which  did  not  sa.e  from  limitation,  it  would 
be  inequitable  not  to  allow  the  plaintiff  to 
bring  a  fresh  action  upon  this  kistbundee 
within  three  years  from  the  instalment  con- 
tained in  that  deed. 

Tnis  view  is  supported  by  the  decision 
of  the  Division  Bench,  dated  the  24th 
March  1865,  Lai  Mahomed  versus  Moni 
Lall  Gazee,  cited  in  Summary  Regular  Ap- 
peal No  685  of  1865,  dated  the  loth 
[Ang^ust  1865,  Revenue,  Civil,  and  Criminal 
orter,  Volume  I.,  page  121. 

Judgment  of  the  High  Court. 

jrman.   C.   7— We  think  it  quite  clear 
a  suit  on  ihe  kistl)undee  is  maintain- 
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The  8th  December  1870. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Suit  against  representatives — ^Assets— Issues. 

Reference  to  the  High  Court  by  the  Officiating 
Judge  of  th(  Small  Cause  Court  at  Kish- 
naghur,  dated  the  ^t<h  July  iSjo, 

Heera  Lall  Mookerjee  (Plaintiff),  Petitioner^ 

•    versus 

Digumburee  Kuloonee  and  another  (Defend-  • 
ants),  Opposite  Party. 

Baboo  Rash  Beharee  Ghose  for  Petitioner. 

No  one  for  Opposite  Party. 

In  a  suit  against  the  representatives  of  a  deceased  obli. ' 
?or  of  a  bond,  where  plaintiff  makes  it  the  foundation  o£ 
his  case  that  the  defendants  were  in  possession  of  pro- 
perty belonging^  to  the  deceased,  the  latter  have  a  riffht . 
to  take  issue  upon  that  statement,  and,  if  they  succeed, 
are  entitled  to  a  decree  dismissing-  them  from  respon- 
sibility  altogether. 

If  the  suit  is  against  the  defendants  simply  as  heirs 
or  personal  representatives  of  the  deceased,  and  plaintiff 
prays  for  a  decree  without  going  into  the  question  of 
assets,  he  will  be  entitled  to  a  decree  on  proving  the 
execution  of  the  bond. 

• 

Case. — This  is  a  case  brought  agamst  the* 
representativ'e  of  the  deceased  obligor  of  a 
bond,  and  the  defendant's  ple^  is  that  he  has 
received  no  assets  from  the  deceased.  I 
found  on  the  evidence  that  this  plea  was 
established,  but  the  Government  pleader 
who  appears  for  plaintiff  has  requested  me 
to  refer  the  case  to  the  High  Court  for  the 
decision  of  the  following  question,  viz,,  in  a 
suit  against  the  representative  of  a  deceased* 
debtor,  can  the  Court  put  in  issue  the  ques- 
tion of  assets  or  no  assets ;  or  if  the  represen- 
tative character  of  the  deceased  is  estab- 
lished, is  the  Court  bound  to  give  a  decree 
a</ainst  the  defendant  as  representing  the  es^ 
tate  of  the  deceased,  leaving  the  que.stion  of. 
assets  to  be  decided  in  execution  of  the 
decree  in  the  way  indicated  by  Section  263 
of  the  Civil  Procedure } 

I  have  been  unable  to  find  any  ruling  by 
which  the  point  has  been  definitively  settled  j 
but  I  think  that  there  is  nothing  in  the 
above  Section  of  the  Civil  Procedure  or  in 
any  other  part  of  that  Code  to  prevent  the 
Court  from  taking  cognizance  of  the  plea  at 
the  trial,  and,  if  it  is  proved,  from  dismiss- 
es—a 
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ing  the  case.  This  appears  to  have  been  the 
course  adopted  by  my  predecessors  in  this 
Court  in  such  cases,  and  it  also  seems  con- 
formable to  equity.  If  the  representative 
raise  the  plea  of  no  assets  at  the  trial,  there 
seems  no  reason  why  it  should  not  be  dispos- 
ed of  then  once  for  all,  instead  of  remitting 
the  parties  to  a  further  contest  in  the  execu- 
tion-department. 

The  judgment  of  the   High    Court   was 
delivered  as  follows  by — 

Norman^  C,  y.-r-'n  order  to  answer  the 
question  which  is  now  before  us  properly,  it 
is  necessary  to  state  briefly  how  it  arises. 

Heera  Lall  Mookerjee  sued  Digumburee 
Kuloonee,  the  mother,  and  Mohesh  Chunder, 
the  brother,  of  one  Gireedhur,  on  a  bond 
for  Rupees  45  executed  by  Gireedhur,  alleg- 
ing that  Gireedhur  died  m  Cheyt  1260, 
and  that  the  defendants  are  in  possession  of 
his  property. 

The  defendants  alleged  that  the  bond  was 
a  forgery,  and  that  there  were  no  assets  of 
Gireedhur  in  their  hands. 

The  Judge  of  the  Small  Cause  Court 
says  that  it  is  established  on  the  evidence 
that  the  plea  that  the  defendant  received  no  ! 
assets  from  the  deceased  is  correct,  and  he 
refers  for  the  decision  of  this  Court  the  fol- 
lowing question : — 


«< 
« 

CI 
(C 

« 


'*In  a  suit  against  the  representative  of 
a  deceased  debtor,  can  the  Court  put  in 
issue  the  question  of  assets  or  no  assets; 
or  if  the  representative  character  of  the 
deceased  is  established,  is  the  Court  bound 
to  give  a  decree  against  the  defendant  as 
representing  the  estate  of  the  deceased, 
leaving  the  question  of  assets  to  be  de- 
cided in  execution  of  the  decree  in  the  way 
indicated  by  Section  203  of  the  Civil 
Procedure  Code?*' 


So  far  as  regards  the  case  immediately 
before  us,  the  question  appears  to  us  to  be 
a  very  simple  one. 

The  plaintiff  makes  it  the  foundation  of 
his  case  against  the  defendants  that  they, 
were  in  possession  of  property  belonging 
to  the  deceased :  he  does  not  even  state  that 
they  were  the  heirs  of  the  deceased.  The 
defendants  had  clearly  a  right  to  take  issue 
Upon  a  statement  which,  if  true,  would  have 
made  them  personally  responsible;  and  if. 
as  was  the  case,  the  defendants  succeed,  it 
appears  to  us  plain  that  they  were  entitled 


to  a  decree  dismissing  them  from  respon- 
sibility altogether. 

• 

It  certainly  would  be  most  unreasonable  to 
compel  them  to  litigate  the  same  quesiioa 
over  again  with  the  plaintiff  in  execution 
of  the  decree  under  Section  203. 

If  the  suit  had  simply  been  against  ihe 
defendants,  or  either  of  them,  as  the  heirs 
or  personal  representatives  of  the  deceased; 
if  they  had  alleged  that  no  assets  had  come 
to  their  hands,  the  plainiiflF,  on  proof  of  the 
due  execution  of  the  bond  by  the  deceased, 
would  have  been  entitled  to  a  decree  against 
them  as  represeniaiives  of  the  deceased,  if 
he  had  prayed  for  such  a  decree,  without 
going  into  the  trial  of  the  question  whether 
or  not  the  defendants  had  as>sets,  and  in  that 
case  he  might  have  proceeded  in  enforce- 
ment of  his  decree  under  the  provisions  of 
Section  203.  But  as  he  did  not  choose  to 
content  himself  with  such  a  decree,  but  at- 
tempted to  prove  in  this  suit  that  assets  had 
come  into  the  hands  of  the  defendants  for  the 
purpose  of  making  them  personally  liable, 
he  must  take  the  consequences  of  his  own 
failure. 

This  in  no  way  conflicts  with  the  decisions 
of  the  Madras  Court  referred  to  in  the  ar- 
gument before  us,  and  which  arc  reported  in 
the  Madras  High  Court  Reports,  one  at  page 
336,  and  the  other  at  page  423. 


The  8th  December  1870. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Suit  for  knbooleut— Co-sharer's  right  of  action. 

Case  No.  1312  of  1870  under  Act  X.  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Midnapore,  dat- 
ed the  nth  June  rSyo,  reversing  a  deci- 
sion of  the  A  ssistant  i  oUe6lor  of  that 
District y  dated  the  8th  December  i86g, 

Romanath  Ruckhit  (Plaintiffj,  Appellant, 


versus 

Chand  Huree  Bhooya  and  others  (Defend- 
ants), Respondents. 
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Baboot  Ashooiosh  Dhur  and  Bhowanee 
Churn  Dutt  for  Appellant. 


Baboo  Hem  Ch  under  Banerjee  for 
Respondents. 

The  proprietor  of  a  Iractiooal  share  of  an  undivided 
estate  has  a  right  to  sue  for  a  kubooleut  for  such  share, 
if  be  can  prove  that  the  defendants  have  heretofore 
recognized  him  as  the  proprietor  of  a  particular  share  and 
paid  him  separately  a  certain  proportion  of  the  rent. 

Pauly  J. — In  this  case,  the  Lower  Appel- 
late Court  found  that  there  was  no  dispute 
as  to  the  plaintiff's  share,  i'.  e.^  \\  pie  of  the 
zemindary,  and  that  the  defendant  had  ad- 
mitted having  paid  rent  to  the  plaintiff 
separately  for  his  share. 


The  first  point  taken  in  appeal  is  that, 
under  these  circumstances,  the  plaintiff  (who 
is  the  appellant),  as  proprietor  of  a  fractional 
share  of  an  undivided  estate,  could  sue  the 
defendant  for  a  kubooleut,  and  thai,  there- 
forey  his  suit  has  been  improperly  dismiss- 
ed. 


On   this   point,   I  really    have   no  doubt 
whatever  that  the   plaintiff  could  sue  for  a 
kubooleut,   his  action  being  simply  one  in- 
tended to  put  upon  paper  a  separate  engage- 
ment and  contract  already  existing  between 
himself  as  landlord   and  the  defendant  as 
tenant.     It  is,  moreover,  the  general  custom 
of  this  country,  as  far  as  I  know,  to  collect 
rents  in  certain  specific  shares,  and  to  grant 
receipts  for  such  fractional  shares.     To  this 
almost  elementary  view  of  the  subject,  a  de- 
cision of  a  Division  Bench  of  this  Court  is 
cited  as  being  opposed,  viz.^  a  decisioii  re- 
ported in  Volume  XL,  page  26 ;  but  we  find 
that  the  same  decision  is  referred  to  in  an- 
other case  in  the  same  Vulume,  page  393,  as 
being  correct  with  a  clear  exception  which 
applies  to  this  very  case.     We  also  find  that 
in  Weekly  Reporter,  Volume  XII.,  page  31, 
there  is  a  case  decided  by  Macpherson  and 
£.    Jackson,   JJ.,   holding   that   a  person  is 
entitled  to  sue  for  rent  for  a  fractional  share 
of  lands,  the  rent  of  which  has  been  admit- 
ted by  the  defendant  to  have  been  previous- 
ly paid.     The  law  there  laid  down  is  to  the 
following    effect:    "    If  the   plaintiff   can 
*^  prove  that  the   defendants   have  hereto/ore 
*'  recognized  him  as  being  the  proprietor  of 


*  *  a  particular  share  of  the  property^  and 
''^  have  paid  to  him  separately  a  certain 
''^proportion  0/  the  rent,  theny  no  doubt ^  the 
'^  suit  will  lie  against  them  without  the 
''other  joint  proprietors  being  made  parties, 
*'But  unless  the  plaintiff  either  proves  that 
"the  defendants  have  paid  their  rent  to  him 
"  separately,  or  proves  an  express  agreement 
"on  their  part  to  pay  to  him  separately, 
"  the  suit  will  not  lie  in  the  absence  of  the 
"other  shareholders."  So  that,  if  we  look 
to  the  weight  of  authority,  we  have  the  two 
last  authorities  that  I  have  mentioned  as 
supporting  the  position  taken  by  the  appel- 
lant in  this  case. 

But  it  is  argued  by  Baboo  Hem  Chunder 
Banerjee  that  these  two  decisions  are  in 
conflict  with  the  case  decided  at  page  26 
Volume  JCL,  Weekly  Reporter,  and  there- 
fore we  ought  to  send  up  the  question 
to  a  Full  Bench  for  decision.  I  do  not 
think,  however,  that  the  matter  stands 
precisely  so,  because  we  find  that  one  of 
the  Judges  who  pronounced  the  decision 
in  page  26,  Volume  XL,  resiled  from 
that  position  in  the  decision  at  page  31, 
Volume  XII.,  which  is  the  latest  decision  on 
the  subject.  This  being  so,  our  present 
view  appears  to  be  in  conflict  with  the  view 
of  one  Judge  only,  and  the  view  of  that 
one  Judge  is  expressed  in  a  few  words. 
He  says  in  the  first  place :  "  It  is  clear  that 
"the  plaintiff  does  not  allege  that  she  held 
"any  distinct  portion  of  this  land  as  a 
"  separate  estate."  (But  this  is  hot  our  case 
here.)  And  then:  "We  do  not  find  in 
"Act  X.  or  under  any  decision  of  this 
"Court  any  authority  to  the  effect  that 
"one  who  is  entitled  to  a  fractional  share 
*'  of  an  undivided  estate,  though  he  receives 
"a  definite  portion  of  the  rent  from  the 
"tenant  or  ryot,  is  entitled  to  maintain 
"a  suit  for  a  separate  kubooleut  in  respec^ 
"of    such    undivided    share."     This   seems 
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to  imply  that  the  point  there  decided  was 
scarcely  argued.  We  do  not  find  any  reasons 
given  for  the  position  there  taken,  except 
the  absence  of  auihority,  which,  under  the 
circumstances,  does  not  appear  to  be  a  suf- 
ficient reason.  Then,  having  regard  to  the 
distinction  very  clearly  drawn  in  ihe  other 
two  cases  alluded  to  above,  we  think  we 
are  no  way  restrained  from  expressing  our 
own  views  and  deciding  upon  them. 

Of  the  two  other' points  that  arise  in 
the  case,  Baboo  Hem  Chunder  Banerjee, 
a  gentleman  of  considerable  experience,  does 
not  press  the  second,  viz.,  that  the  kuboo- 
leut  did  not  state  the  boundaries.  It  was 
not  necessary  that  it  should  do  so.  It  con- 
tained all  the  particulars  of  area  required  by 
Section  2,  Act  X.  of  1859,  and  the  defend- 
ant was  doubtlessly  well  aware  what  the 
lands  were  for  the  rents  of  which  he  was 
sued.  If  he  were  not  aware  of  that  fact, 
he  could  apply  for  belter  particulars ;  but  1 
do  not  think  that  such  want  of  specification 
in  the  boundaries  is  any  ground  for  dis- 
missal  of  the  suit.  It  would  be  sufficient 
If,  after  inquiry,  the  boundaries  were  more 
fully  stated  in  the  decree. 


The  third  point  is  that,  inasmuch  as  the 
issue,  /'.  e.,  whether  a  pottah  was  tendered 
before  the  institution  of  the  suit,  had  not 
been  raised  before  the  Court  of  first  instance, 
the  Lower  Appellate  Court  ought  not  to 
have  raised  such  issue.  Now,  it  is  clear 
that  ho  issue  was  raised  as  to  the  lender  of 
the  pottah,  and  it  does  not  appear  that  the 
defendant  ever  wanted  10  raise  such  an  issue 
in  the  first  Court,  which  he  could  have  asked 
for  if  he  wished.  I  do  not  think  that, 
under  Section  354,  Act  VIII.  of  1859,  it 
was  right  for  the  Appellate  Couit  in  this 
case  to  raise  an  issue  involving  the  tender 
of  pottah,  because  it  does  not  appear  to  me 
that  such  an  issue  was  essential  to  the  pro- 


per determination  of  the  suit  on  the  merits. 
Moreover,  it  is  quite  clear  that,  had  the  pot- 
tah been  tendered  to  the  defendant,  he  would 
simply  have  given  it  back   to   the  plamfiff, 
and  there  is  a  principle  of  law  which  rules 
that,  if  a  man,  by  his  own  conduct,  renders 
the   performance  of   a   condition   precedent 
unnecessary,   the  other   party  is   not  bound 
to  perform  it.     The  attitude  of  the  defend- 
ant in  this  suit  being  taken  into  considera- 
tion, it  may  safely  be  assumed  that  the  ten- 
der of  the  pottah  to  him  would  have  been 
simply  an   unnecessary  offer  of  a  piece  of 
paper.     We    consider,    therefore,    that    the 
point   as   regards  the  tender  of   the  pottah 
cannot   be   gone   into   now.     If   there  were 
anything    in    it,    the  objection   should  have 
been  taken  at   an   earlier   stage.     The  pro- 
vision as  to  the  tender  of  a  pottah   seems 
to  imply  that  a  party  should  not  be  unneces- 
sarily harassed  by  being  brought  in  Court, 
where,    without   being   in    Court,  he   fnight 
enter  into  an  agreement.     Section    2  sajs: 
*' Every  ryot  is  entitled  to  receive  from  ihc 
person    to  whom  rent  is   payable    a  pottah, 
kc."   that   is,    entitled   to   receive  a  pottah 
when    he   requires   it.     Section  9   sa}'s  that 
the  tender  of  a  poitah  gives  a  man  a  right 
to  ask  for  a  kubooleut.     I    think    that  both 
these    Sections   point  to   a.  case    where  the 
landlord  and  tenant  are  agreed  as  to  terms, 
or  where   the   landlord  tries  to  obtain  from 
the  tenant  a  kubooleut  he  is  willing  to  gifc 
without   giving   him   a  document  in  return. 
But,  be   that   as   it   may,  we   think   that  in 
this  particular  case  the  issue  ought  not  to 
have  been  raised,  and  should  not  be  gone 
into  by  the  Appellate  Court,  because  it  was 
not  essential  to  the  right  determination  of 
the  suit  upon  the  merits. 


The   special   appeal   is  allowed,   and  the 
case  remanded  for  trial  on  the  merits. 

The  costs  will  follow  the  result. 

Bay  ley  J  J.  -  I  concur. 
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The  15th  November  1870.  lion  which  the  Courts  below  had  lo  try,  as 

'  it  was  not  at  all   necessary    to  go  into  the 
Present:  ,  title  of  the  defendants  themselves. 

The  Hon'ble  L.  S.  Jackson  and  F.  A.        '      The    Subordinate   Judge,    by   whom    the 
Glover    fudges,  ^"'^   ^^'^^   originally  tried,   appears   to   have 

thrown    out    the    suit    upon    a    preliminary 
Special  appeal— Construction  of  sale-certificate.  1  point.     The  Judge,  on  appeal,  reversed  the 

decision  upon  that  point,  and  proceeded  to 
Case  No.  386  of  1870.  determine  the  matter  on   its  merits.     It  is 

against   the  decision   ot   the   Judge*  on   the 
Special     Appeal   from     a    decision    passed  |  merits  that  this  special  appeal  has  arisen. 
by  the  Judge  of  Paiua,    dated  the   24th 

February  iSyo,  affirming  a  decision  of\  Neither  paity  here  has  questioned  that 
the  Moonsiff  of  that  District,  dated  the  part  of  the  decision  of  the  Judge  by  which 
tKih  December  i86g,  h^  reversed  the  decision  of  the  Court  below 

i  him. 
Mookhya  Huruckraj  Joshee  (PlaintifiF),       ' 

Appellant  J  \      ^^^  ]^^%^'^  decision  has  proceeded  upon 

i  a  construction  which  he   puts  on  the  sale- 
versus  '  certificate,  and  upon  certain  inferences  which 

r,        T    n /- u*        A    .u       ,\^  i     ^o«.o^  ^e    draws    from    that    certificate    and    the 

Ram  Lall  Gomashta  and  others  (Defendants),    v^„^,„,.^    ^,^^y    •      :,     ^,  a    ^  ^       ♦u 

-,  ,  ^  '     boundaries    stated    m    11,    and    some    other 

Kespondents,  |  ^^^^^^  ^^.^jch  he  finds  on  the  record  of  the 

Baboo  Onooliool  Ch under  Mookerjee  for       I  case. 

PP  The  first  question  is  whether,  under  these 

Baboo  Mohesh  Chunder  Chowdhry  for       '  circumstances,  we  are  at   liberty  under  the . 
Respondents.  !  law  of  special  appeal  to  disturb  ihe  decision 

I  so  arrived  at. 

A  Judge  b  bound  to  give  full  effect  to  the  terms  of  1 
a  sale-certificate ;  and  when   he  proceeds  to  limit  the  The  question  has  not  beei)  free  from  doubt 

effect  of  that  certificate  by  certain  inferences  and  con-     *^  „,«  .  Uni  y^r\r\r\  i^/>no:/^<ki>oi:^*%  u  c.A4k«v«n  ♦«  *«.» 

.    .    .  J  _       t .u      J  ..     u    J       1.1  ..    to  me  ,  out  tipon  consioeraiion  it  seems  to  me 

elusions  drawn   from   other  documents,   he  does  that  i        .  ,  ^,  v^      •-  «w   .^a  i.v  »**%» 

which  he  is  not  at  liberty  to  do,  and  commits  an  error     ^"'te     Clear    that    we     have    the    power    and 

of  law  which  it  is  in  the  power  of  the  High  Court  to  ,  ought  to   interfere  with   a  judgment  which 
remedy  on  special  appeal.  1  appears  to  us  to  be  contrary,  and  the  judg- 

Jackson,     7.— The     special     appellant,  I  ment  in  question   does   seem    to   me  to  be 
plaintiff  in  this  case,  had  acquired  by  private  \  contrary,  to  law, 

purchase  from  a  party,  who  had  purchased  ,^^^  j„j  ^^^  ^^^^  ^^  ,h^  conclusion 
the  same  a    a  sale  m  execution  of  decree,  ,  ^^         J,^  \  ^^^j^i„      i„    ^^^  sale-certificate 

the    right,   title,  and   mterest  of  one   Piirue    .     .     F  r  ^.       1  •  ♦•rr    u  *  u  a 

f  .  *       j'  ...  J        '^,     ,  IS  m  favor  of  the  plaintiff :  but  he  proceeds 

,n   certam  godown  premises  situated  on  the    ^^  ^^^^^  ^^^^  ^^^  ^^^^^/^  inferences   this 

bank  ot  the   nver  Ganges  in  the  lown  of  ^^^^^„^^,  ^^  ^^^  sale-cenificate  in  the  plaint- 

Pama.     The  defendants   were   persons   who  .^.     .     '      .                conclude  the  ra^e    and 

had  subsequently  purchased  other  land  be-  "  ^  taxor  does  no    cone  ude  the  case,  and 

1        -^    •^*u^     "L          *  therefore  throws  out  the  plaintiff  s  claim. 

longmg  to  the  same  party.  ^ 

rr.,  ^,.       .     .1 .         .11.  Now,  I  quite  concur  in   his  construction 

,  ^  ?"f ""  '"k  i  sun  related  o  some  ^^  ^^^  ^^^^^  ^f  ^h^^  certificate  to  the  extent 
land  which  may  be  described  as  the  river  ^^  ^^.^ich  he  construes  it  favorably  to  the 
frontage  of  these  godown  premises,  and  lying  j^j^^j^  j  ^ave  no  doubt  that  the  ceriifi- 
between  a  certain  revetement  or  front  wall  ^^^^  ^^^^^  to  give  the  purchaser  land  bound- 
of  the  godown,  which  I  understand  to  have  '  ^^  ^^  ^^e  north  by  the  house  marked  A  in 
been  part  of  the  wall  of  the  old  l-oit  at  ;  ^^^  sketch  given  bv  the  Judge,  and  beyond 
Patna,  and  the  nver  ;  the  plaintiff  con-  ^^at,  that  is,  where  that  boundary  ceases  by 
tending  that  by  his  purchase  he  is  entiiled  to    ^j^^  ^j^^j.  '  ^ 

this   land,  and  the  defendants,  on  the  other  i 

hand,  contending  that  the  sale-certificate  1  The  Judge  appears  to  consider  that,  by 
granted  by  the  Court,  which  is  the  basis  of  ,  the  boundary  so  given  as  the  river,  was 
the  plaintiff's  title,  does  not  include  thai  1  meant  the  river  at  the  height  at  which  it 
portion  of  ihe  land,  and  therefore  the  plaint-  stood  at  a  particular  season  of  the  year  when 
jflF  is  not  entitled.     This  was  the  only  ques-    the  purchase  was  made,  which,  I  believe,  was 
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in  the  momh  of  October,  and  not  as  it  stood 
afterwards  when  the  river  had  fallen  a  con- 
siderable way,  and  its  margin  was  conse- 
quently lower.  It  is  just  this  difference 
which,  by  the  judgment  of  the  Zillah  Court, 
deprives  the  plaintiff  of  the  land  which  he 
claims  in  the  present  suit. 

On  reference  to  the  certificate  of  sale,  it 
seems  that  the  plaintiff's  vendor  did  not  ac- 
quire thereby  a  mere  building  or  godown, 
but  zumeen  or  land  on  which  such  godowns 
stood.  The  plan  does  not  give  us  a  precise 
conception  of  the  nature  of  things ;  and  it 
seems  to  me  clear  that  the  land,  as  shown 
by  the  Judge,  was  not  entirely  covered  by 
one  single  building,  but  we  may  conceive 
that  several  .builciings  stood  upon  the  land 
so  descrrbed.  That  being  so,  and  that  which 
the  Court  sold  to  the  plaintiff's  vendor  being 
land  with  godowns  or  biiildings  standing 
upon  it,  the  purchaser.  I  think,  is  at  liberty 
to  insist  on  the  boundary  according  to  its 
natural  and  reasonable  interpretation;  and 
when  we  find  that  the  river,  without  anv 
limit,  is  set  down  as  the  boundary,  I  think 
the  plaintiff  is  entitled,  in  the  absence  of 
words  to  the  contrary,  to  the  land  as  far  as 
the  margin  of  the  river,  however  high  or 
low  that  margin  may  be  at  particular  periods 
of  the  year.  There  is  nothing  to  indicate 
that  the  revetement  or  wall  referred  to  by 
the  Judge  was  the  boundary  of  the  land 
purchased.  If  so,  that  would  have  been  a 
simple  and  preferable  way  of  describing  the 
boundary.  The  boundary  given  is  "  the 
river."  That  being  so,  the  land  purchased 
is  not  limited  by  a  wall  upon  the  one  side 
any  more  than  it  is  upon  any  other  side. 

That  being  the  case,  I  think  the  Judge 
was  bound  to  give  full  effect  to  the  terms 
of  the  sale-certificate ;  and  when  he  pro- 
ceeds to  limit  the  effect  of  that  certifi- 
cate by  certain  inferences  and  conclusions 
drawn  from  other  documents,  I  think  he 
does  that  which  he  is  not  at  liberty  to  do, 
and  commits  an  error  of  law  which  it  is  in 
the  power  of  this  Court  to  remedy. 

It  was  hardly  contested  by  the  vakeel  of 
the  respondent  that  the  Judge's  decision, 
upon  the  reason  of  it,  could  be  supported. 
He  was  more  inclined  to  stand  upon  the 
ground  suggested  to  him  by  Hhe  Court,  that 
the  point  decided  by  the  Juiiue  was  one  of 
fact,  and  one  upon  whicn,  therefore,  there 
could  be  no  interference  by  this  Court  in 
special  appeal.  That  certainly  was  my  opi- 
nion when  1  heard  the  case  argued,  but 


upon   reflection  I  consider  that  Ibis  Court 
can  interfere. 

It  clearly  could  not  affect  the  plaintiff's 
case   that,    in   the   sale   by   Emam    Bandee 
Begum  to  the   defendant   (who  is  by  mis- 
take written  as  plaintiff  in  the  judgment)  of 
the  house  marked  A,  the  land  between  it  and 
the   river  has  been  expressly   included.    It 
was  entirely  in  the  option  of  Emam  Bandee 
Begum   in  selling  her   house  lo  convey  or 
not  to  convey  the  land   lying  in  the  front, 
back,  or  either  side  of  it.  and  the  purchaser 
might,  for   his  own  purposes,  stipulate  ibat 
the  words  in   question  should  be  inserted; 
and  it  cannot  be  said  by  way  of  inference 
from  particular  transactions  that    it  is  or  is 
not  the  custom  to  sell  the  land  left  by  the 
recession   of  the  river   before  the   retaining 
wall,    together    with    the    main    land;    nor 
again  could  any  conclusion  of  the  sort  be 
drawn  from  the  title-deeds  which  the  plaint- 
iff    himself     derived     from     Dilawur    All. 
That  was  an  entirely  distinct  traDsaction,  and 
it  was   for   the   parties  to  sell  or    withhold 
from  sale  any  land  they  chose. 

On  these  grounds,  I  think  the  decision  of 
the  Judge  cannot  be  supported,  and  that  ve 
are  competent  and  bound  to  set  it  aside.  The 
decision  of  the  Lower  Court,  therefore,  will 
be  reversed  with  costs. 

Glover,  J. — I  concur. 


The  ist  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  JacksoD» 

Judges, 

Interest— Penalty. 

Case  No.  837  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbho<m, 
dated  the  12th  February  t8*jo,.  modifying 
a  decision  of  the  Sudder  Moonsiff  if 
that  District,  dated  the  18th  September 
iS6g, 

Peetambur  Chatterjee  (Plaintiff),  Appellant, 

versus 

Kalee  Churn  Roy  and  another  (Defendants), 

Respondents, 
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Baboo  Bama  Churn  Banerjee  for  Appel- 
lant. 

Messrs,  G.  A.  Twiddle  2ix\d  H.  A,  Mendtes 

for  Respondents. 

In  a  suit  to  recover  money  lent  upon  an  agfreement 
to  the  cffe<^  that  it  should  be  repaid  with  interest,  at 
8  annas  per  cent,  per  mensem,  by  instalments  payable 
in  a  paiticular  month  of  each  year,  with  a  promise  that, 
if  the  instalments  were  not  paid  in  4  years,  the  interest 
would  be  at  the  rate  of  1  rupee  per  cent,  per  mensem, 
where  plaintiff  demanded  interest  on  the  allegation  that 
the  instalments  had  not  been  paid  for  5  or  6  years : 

Held  that,  as  the  first  rate  was  below  the  ordinary 
terms  on  which  money,  is  lent  in  this  country,  and  the 
penalty  was  but  the  ordinary  rate  to  be  imposed  in  case 
of  delay  in  payment,  the  plaintiff  was  entitled  to  a 
decree. 

Jackson,  J, — This  was  a  suit  lo  recover 
a  sum  of  Rupees  700  lent  upon  an  agree- 
ment to  the  effect  ihat  it  should  be  repaid 
with  interest  at  8  annas  per  cent,  per  month, 
by  instalments  of  100  rupees  in  the  months 
of  Falgoon  each  year  from  1268  to  1276; 
the  remainder  to  be  paid  in  1277. 

There  was  also  a  clause  in  the  agreement 
thai,  if  in  four  years  these  instalments  were 
not  paid,  the  interest  to  be  paid  on  the  700 
rupees  would  be  at  the  rate  of  one  rupee 
per  cent,  per  mensem.  The  plaintiff  brought 
this  suit  demanding  interest  at  the  hij^her 
rate,  on  the  allegation  that,  for  5  or  6  years 
after  the  money  had  been  lent,  no  instalment 
was  paid  as  agreed  upon. 

Both  the  Courts  below  have  dismissed 
the  plaintiff's  claim  to  higher  interest  than 
8  annas  percent.  Both  have  come  to  the  con- 
clasion  that  the  stipulation  as  to  the  higher 
percentage  was  a  penalty,  and  the  plaint- 
iff had  no  sufficient  ground  to  recover  at 
thai  rale.  It  is  upon  this  ground  that  this 
special  appeal  has  been  preferred  to  this 
Coart,  and  it  is  urged  that  the  higher  per- 
centage was  clearly  due  under  the  express 
terms  of  the  agreement  between  the  par- 
ties. 

On  the  part  of  the  respondent,  we  have 
been  referred  to  a  decision  of  this  Court,* 


*  The  2Sth  March  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson,  Judges. 

Case  No.  248  of  1869. 

Regular  Appeal  froin  a  decision  passed  by  the  Subor- 
dinaf ejtulfre of  Beerbhoortty  dated  the  20th Jtih  1869- 

Boley  Dobey  (Plaintiff),  Appellant, 

versus 

Siddhessur  Rao  Kur  (Defendant),  Respondent. 
Babno  Mohinee  Mohun  Roy  for  Appellant. 

/fr.  R'  T.  Allan  and  Baboo  Jtiggodanund  Mooke^j,; 

for  Respondent. 


reported  at  page  92,  Appendix,  Volume  IV., 
Bengal  Law  Reports,  in  which  it  was  held 
that,  where  a  smaller  sum  is  secured  by  a 
larger  sum,  that  larger  sum  may  be  looked 
upon  as  a  penalty.  In  that  case,  the  money 
had  been  lent  at  the  rate  of  one  per  cent,  per 
mensem,  and  there   was  a  stipulation   that, 

Kempy  y. — The  plaintiff  is  the  appellant.  It  appears 
that,  on  the  30th    jeyt  1270,  a  kistbundee   was  exe- 
cuted by  the  delendant,  the  respondent,  to  the  plaint- 
iff's vendor,  to  the  effect  that,  as  there  were  sums  due 
under  4  decrees,  the  amount  of  which  is  not  specified, 
and  on  other  accounts,  also  not  specified,  amounting  to- 
g^ether  to  1,000  rupees.     It  was  arranged  between  the 
parties  that  this  sum  of  1,000  rupees  was  to   be  liqui- 
dated in  5  years  by  instalments  of  200  rupees  per  annum, 
Cayablein  the  month  of  Jeyt  of  each  year.     The  kist- 
undee  then  goes  on  to  state  that,  if   one  or  any  of 
the  instalments  fell  due  and  was  not  paid,  the  whole  of 
the  instalments  were  to  be  con?iidercd  as  lapsed,  and  the 
whole  amount  was  to  bear  interest  at  the  rate  of  10  per 
cent,  per  mensem,  and  the  interest  was  to  be  calculated 
from    the    date  of  the  kistbundee  or  from  the  30th 
Jeyt    1870.     The   original   obligee   sold   this   kistbun- 
dee to  the  present  plaintiff.       At  the  time  the  kist- 
bundee was  sold,  according  to  the  plaintiff's  calculation, 
5j499  rupees  were  due  by  the  defendant,  and  yet  this 
bond  was  sold  for  the  sum  of  .soo  rupees,  which  shows 
clearly  the  speculative  nature  of  the  transaction.     In 
the  plaint,  the  cause  of  action  is  said  to  have  arisen  on 
the  I  St  of  Assar  1271,  namely,  on  the  date  on  which 
the  first  instalment,  according  to  the  kistbundee,  fell 
due.     It  is,  however,  admitted  that  the  plaintiff's  ven- 
dor received  the  instalments  for  1271,  1272,  and  1273, 
and  did  not  enforce  the  penally  according  to  the  terms 
of   the    kistbundee   against   the   debtor.     The  plaint, 
therefore,  looking  to  its  usurious  character,  might  very 
properly  have  been  dismissed  on  the  cause  of  action  on 
which  it  was  based.     The  Subordinate  Judge  finds,  and 
this  is  not  objected  to,  that  the  kists  of  1274  and  1275 
are  due,  namely,  for  the  kist  of  1274,  200  rupees,  and 
for  the  kist  of  1275,  200  rupees,  equal  to  400  rupees, 
and  he  gives  the  plaintiff  a  decree  for  that  sum  plus  12 
per  cent,  interest  from  the  dates  on  which  the  instal- 
ments fell  due. 

In  appeal,  it  is  contended  that  the  Subordinate  Judge 
ought  to  have  awarded  interest,  not  at  the  rate  of  i  per 
cent,  per  month,  but  at  the  rate  of  1  o  per  cent,  per  month, 
from  the  date  of  the  kistbundee.     The  appellant  says 
that,  according  to  this  calculation,  Rupees  2,2 1 1, 9  annas, 
15  gundas,  1  cowrie  are  due,  instead  of  Rupees  48S,  6 
annas,  41  gundas  as  awarded  by  the  Subord  nate  Judge. 
This  is  a  case  in  which  the  Court  will  not  be  disposed 
to  show  any  favor  to  the  plaintiff.     The  terms  of  the 
kistbundee,    in    our    opinion,    being    that    interest    at 
the  rate  of  10  per  cent,  per  annum  be  paid  upon  the 
whole  of  the  principal  sum  of  1,000  rupees  in  the  event 
of  any  instalment  falling  due,  and  not  being  paid,  were 
considered  by  the  parties  to  be  in  the  nature  of  a  penal- 
ty ;  and  looking  at  the  fact  that  the  plaintiff's  vendor 
did  waive  the  penalty  on  two  occasions,  namely,  in  the 
years  1271  and  1272,  and  also  to  the  fact  that,  on  the 
occuirtncc   of   any   default  in   paying  an   instalment, 
namely,  in  paying  a  sum  of  200  rupees,  the  penalty,  if 
the  bond  was  strictly  enforced,  would  amount  to  cer- 
tainly more  than  2,000  rupees,  we  think  that,  on  the 
principle  that,  **  where  a  smaller  sum  is  secured  by  a 
larger  sum,  that  larger  sum  may  be  looked  upon  as  a 
penalty,"  the  j  udgment  of  the  Subordinate  J  udge  award- 
ing 12  per  cent,  per  annum  on  the  instalments  due  from 
the  date  on  which  they  fell  due  to  the  date  of  payment 
is  an  equitable  derision,  and  one  with  which  we  shall 
not  interfere  in  appeal. 
The  appeal  is,  tlierefore,  dismissed  with  costs. 
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if  a  certain  number  of  insvalments  were  not 
paid,  the  whole  amount  would  be  considered 
to  have  lapsed,  and  the  loan  would  bear 
interest  at  the  rale  of  lo  per  cent,  per 
mensem.  We  think  that  the  facts  of  that 
case  are  very  different  from  those  of  this, 
and  the  question  whether  the  higher  rate  of 
percentage  should  be  looked  upon  as  a  penal- 
ty or  not  depends  u[)0n  the  circumsiances 
of  the  case.  Ten  per  cent,  per  mensem  is 
an  extraordinarily  high  rate  of  interest,  and 
the  result  of  that  stipulation  in  the  bond 
was  that  the  recovery  of  the  amount  was 
considered  so  doubtful  that  an  interest  in 
the  sura  of  Rupees  5. 500  was  sold  for  Rupees 
800.  This  case  in  no  way  seems  to  agree 
with  that  case.  In  this  case,  the  terms 
granted  to  the  defendant  at  first  were  below 
the  ordinary  terms  on  which  money  is  usual- 
ly lent  in  this  country,  and  it  was  almost  a 
favor  shown  to  the  defendant  that  such 
terms  were  granted  ;  and  the  penalty  was  not 
that  any  excessive  rate  should  be  paid,  but 
that  the  ordinary  rate  at  i  per  cent,  should 
be  paid.  There  was  also  in  this  case  other 
landed  security  for  the  payment  of  the  money, 
and  it  does  seem  as  it  the  rntaning  of  the 
party  solely  was  that,  if  any  delay  occur  in 
the  re-payment  of  the  money,  the  lender 
should  receive  interest  at  the  ordinary  rale 
of  one  per  cent,  per  mensem. 

We  set  aside  the  decision  of  the  Lower 
Courts,  and  decree  the  plamiiff's  suit  with 
all  costs  with  reference  to  the  above  remarks. 
A  decree  will  be  drawn  up  in  accordance 
with  the  judgment  above  given. 


The  7th  December  1870. 

Presenl  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice y  and  the  Hon'ble  G.  Loch, 
Judge, 

Special  appeals— Admission— Section  375,  Act 

VIII.,  1859. 

In  the  Matter  of 

Jodoonath  Mookerjee  and  another. 
Petitioners, 

versus 

Punchanun  Mookerjee  and  others,  Opposite 

Party, 


Baboos     Dehendro      Chunder     Ghose    and 
Buni;^s/ied  Dhur  Sein  for  Petitioners. 

Baboos  Kalee   Mohun  Doss,  Hem    Chunder 
Bdfierjee,    ('hunder    Madhub    Ghose^    Ra- 
jendro    Misser,    and     Oopendm    Chunder 
Bose  for  Opposite  Party. 

Under  Section  2>TS^  Act  VIII.  of  1S59,  when  a  special 
appeal  is  neither  rejected  nor  returned  for  the  purpose 
of  correction,  but  registered,  it  becomes  upon  such  re- 
gistration a  case  pending  in  Court ;  in  other  words,  it  is 
admitted. 

Special  appeals  are  not  the  lcs«  "admitted^''  because 
under  the  rules  and  practice  of  the  High  Court  they 
are  received  and  reg^istered  as  a  matter  of  course,  with- 
out the  e.Kercise  of  the  power  conferred  by  Section  25, 
Act  X.XIH.of  1861. 

Norman,  C.  J, — Jodoonath  Mookerjss 
and  anoiher  were  plaintiffs,  and  Punchanun 
Mookerjee  and  oihers  were  defendants,  in 
a  suit  in  which  a  special  appeal  was  pre- 
ferred to  this  Court.  The  appeal  was 
heard  on  the  24th  of  June  1869,  when  the 
decree  of  the  Lower  Appellate  Court  in 
favor  of  the  plaintiffs  was  affirmed.  After 
the  hearing  of  this  special  appeal,  namely, 
on  the  29' h  of  April  of  the  present  year, 
the  defendants,  who  were  the  appellants  in 
the  special  appeal,  made  an  application  to 
the  first  Subordinate  Judge  of  24-Pergun- 
nahs  for  a  review  upon  the  ground  of  the 
discovery  of  fresh  evidence.  The  Subor- 
dinaie  Judge,  after  hearing  the  application, 
and  carefully  considering  the  matter,  ad- 
mitted the  review  by  an  order,  dated  the 
31st  of  October  1870. 

Jodoonath  Mookerjee  applied  to  this  Court 
that  the  order  of  the  Subordinate  Jadge 
admiitini?  the  review  should  be  quashed,  as 
having  been  passed  by  him  without  juris- 
diction. 

We  caused  a  rule  to  be  issued  calling  upon 
Punchanun  Mookerjee  and  others,  who  had 
obtained  the  order  for  the  review,  lo  show 
cause  why  the  order  of  the  Subordinate 
Judge  should  not  be  quashed.  Cause  has 
now  been  shown,  and  we  have  to  consider 
whether  or  not  the  Subordinate  Judge,  under 
the  376th  Section  of  Act  VIII.  of  1859.  had 
power  to  admit  the  review.  The  376ih  Sec- 
tion is  as  follows:  *'Any  person  consider- 
*'  ing  himself  aggrieved  by  a  decree  of  a 
'*  Court  of  original  jurisdiction,  from  which 
"  no  appeal  shall  have  been  preferred  to  a 
"superior  Court — or  by  a  decree  of  the 
**  District  Court  in  appeal  from  which  no 
^'special  appeal  shall  have  been  admitted 
"  by  the  Sudder  Court — or  by  a  decree  of  the 
'Suddcr  Court  from  which  either  no  appeal, 
"may  have  been  preferred  to  Her  Majesty 
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in  Council,  or  an  appeal  having  been  pre- 
ferred, no  proceedings  in  the  suit  hvive 
been  iransmiited  to  Her  Majesty  in  Coun- 
cil, and  who,  from  the  discovery  of  new 
matter  or  evidence  which  was  not  within 
his  knowledge,  or  could  not  be  adduced  by 
him  at  the  time  when  such  decree  was 
passed,  or  from  any  oiher  good  and  suf- 
ficient reason  may  be  desirous  of  obtain- 
ing a  review  of  the  judgment  passed 
against  hm,  may  apply  for  a  review  of 
judgment  by  the  Court  which  passed  the 
decree. " 


The  question  we  have  to  consider  is, 
what  is  meant  by  the  words  *'a  decree  of 
"the  District  Court  in  appeal  from  which  no 
"special  appeal  shall  have  been  admitted.  " 

In  order  to  see  what  the  meaning  of  the 
word  ^' ad  mined'*  is  in  that  Section,  we 
have  to  look  at  the  Sections  relating  to 
special  appeals.  The  37«nd  Section  de- 
clares on  what  ground  a  special  appeal 
shall  lie  to  this  Court.  The  373rd  Section 
prescribes  the  mode  in  which  the  application 
for  the  admission  of  the  special  appeal  is  to 
be  presenteJ.  The  374th  Section  states 
what  the  application  is  to  contain,  and  the 
375th  Section  now  repealed  provided  how 
that  application  was  to  be  dealt  wiih.  Ii 
was  as  follows:  **lf  the  application  be  not 
**  drawn  up  in  the  manner  hereinbefore  pre- 
'*  scribed,  the  Court  may  reject  it  or  may 
"  return  it  to  the  party  for  the  purpose  of 
**  being  corrected.  When  the  application  is 
•*  correctly  drawn  up,  it  shall  be  registered  in 
"  a  book  to  be  kept  for  that  purpose,  which 
**  shall  be  in  the  form  contained  in  Schedule 
**D  hereunto  annexed,  and  the  case  shall 
**  proceed  in  all  other  respects  as  a  regular 
'*  appeal,  and  shall  be  subject  to  all  the  rules 
''hereinbefore  provided  for  such  appeals,  so 
•*  far  as  the  same  ra^y  be  applicable.  " 

Now,  in  order  to  say  how  the  case  is  to  pro- 
ceed after  the  application  is  registered,  we 
must  refer  to  the  343rd  Section  of  the  same 
Act.  That  Section  provides  that  the  Appel- 
late Court  is  to  send  intimation  to  the  Lower 
Court  of  the  appeal  being  registered  ;  that  on 
receipt  of  the  intimation  the  Lower  Court  is 
to  transmit  to  the  Appellate  Court  all  papers 
and  receipts  or  such  papers  as  may  be 
specially  called  for  by  the  Appellate  Court. 
The  344th  Section  provides  that  a  day  is  to 
be  fixed  for  the  hearing  of  the  appeal.  The 
345ih  Section  provides  that  the  notice  of  the 
day  fixed  for  the  hearing  of  the  appeal  shall 
be  affixed  in  the  Appellate  Court,  and  that 
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a  like  notice  shall  be  sent  by  the  Appellate 
Court  to  the  Lower  Court.  The  346th  Sec-  * 
tion  states  what  are  the  consequences  of  the 
non-appearance  of  either  of  the  parties.  The 
347th  Section  states  "that,  if  an  appeal  be 
*•  dismissed  Jor  default  of  prosecution,  the 
**  appellant  may,  wiihin  thirty  days  from  the 
''date  of  the  dismissal,  apply  to  the  Appel- 
*'  late    Court    for    the    re-admission   of    the 

ft 

"  appeal ;  and  if  it  shall  be  proved  to  the 
"  satisfaction  of  the  Court  that  the  appellant 
"  was  prevented  by  any  sufficient  cause  from 
"appearing  when  the  appeal  was  called  on 
"  for  hearing,  the  Court  may  re-admit  the 
"appeal.  "  The  348th  Section  provides  that 
the  respondent  may,  upon  the  hearing  of  the 
appeal,  take  any  objection  to  the  decision  of 
the  Lower  Court  which  he  might  have  taken 
if  he  had  preferred  a  separate  appeal  from 
such  decision.  The  349th  Section  treats 
of  the  manner  in  which  the  Appellate  Court, 
after  hearing  the  appeal,  is  to  proceed  to 
give  its  judgment ;  and  the  350th  Section 
enacts  as  follows  : — 

*'  The  judgment  may  be  for  confirming,  or 
reversing,  or  modifying  the  decree  of  the 
Lower  Court;  but  no  decree  shall  be  re- 
versed or  modified,  nor  shall  any  case  be 
remanded  to  the  Lower  Court  on  account  of 
any  error,  defect,  or  irregularity,  either  in 
the  decision  or  any  interlocutory  order 
passed  in  the  suit  not  affecting  the  merits 
of  the  case,  or  the  jurisdiction  of  the 
Court.  " 

It  is  clear,  therefore,  that  under  the  375th 
Section,  if  a  special  appeal  was  not  rejected 
or  returned  for  the  purpose  of  being  cor- 
rected, but  was  registered,  upon  such  regis- 
tration it  became  a  case  pending  in  the 
Court.  In  other  words,  it  was  admitted, 
and  would  have  to  be  dealt  with  as  pre- 
scribed by  the  Act.  The  effect  of  Section 
375  was  that,  if  the  parly  dissatisfied  with 
the  judgment  of  the  Lower  Appellate  Court 
chose  to  appeal  on  questions  of  law  upon  a 
state  of  facts  as  found  by  the  Lower  Ap- 
pellate Court  to  the  highest  Court  of  Appeal, 
he  was  precluded  from  afterwards  making 
a  new  case  by  going  back  to  the  first  Court, 
and  asking  it  to  alier  its  finding  of  facts. 
The  Legislature  has  evidently  treated  it  as 
a  ma'.tcr  of  public  interest  that  there  should 
be  an  end  of  litigation  somewhere. 

Section  375  of  Act  VIII.  of  1859  was  re- 
pealed by  the  ist  Section  of  Act  XXII L  of 
1861,  and  in  the  place  of  it  Section  25  of 
that  Act  was  enacted. 
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Section  25  enacts  that,  "if  the  applica- 
tion is  hot  written  on  a  stamp-paper  of 
adequate  value,  or  if  it  be  not  drawn  up 
in  the  manner  laid  down  in  Section  37^  of 
Act  VIII.  of  1859,  or  if  it  do  not  state 
any  ground  on  which  a  special  appeal 
will  liey  under  the  provision  of  Section 
J72  0/  the  said  Act^  the  Court  may  re- 
ject the  application,  or  may  return  it  to 
the  party  for  the  purpose  of  being  cor- 
rected. The  order  for  rejecting  the  ap- 
plication may  be  passed  by  a  single  Judge 
of  the  Court." 


Now,  that  2  5ih  Section,  no  doubt,  author- 
izes and  empowers  this  Court,  or  a  Judge 
of  this  Court,  to  examine  the  application 
for  the  admission  of  a  special  appeal ;  and  in 
the  first  instance,  and  without  admitting  it, 
to  determine  whether  it  slates  any  ground 
upon  which  a  special  appeal  will  lie  ;  and  on 
finding  that  such  is  not  the  case,  to  reject 
the  application.  This  Court,  however,  has 
not  hitherto  acted  upon  the  power  conferred 
upon  it  by  the  25ih  Section ;  and  as  a  matter 
of  fact,  special  appeals,  if  duly  stamped  and 
drawn  up  in  the  mode  prescribed  by  Section 
374,  and  the  grounds  of  appeal  certified  as 
required  by  the  rules  of  the  Court,  are  and 
have  been  received  and  registered  as  a  mat- 
ter of  course.  But  because  they  are  thus 
admitted  and  registered  under  the  rules  and 
practice  of  the  Court,  they  are  not  the  less 
admitted.  It  does  not  follow  because  the 
Court  might  have  dealt  with  the  application 
in  a  mode  which  might  have  resulted  in  the 
rejection  of  the  application,  that,  if  such  course 
is  not  taken,  the  application  can  be  treated 
as  not  having  been  admitted. 

I  think  that,  if  a  special  appeal  is  present- 
ed to  the  Court,  and  is  registered,  it  must  be 
considered  as  having  been  admitted  by  the 
Court. 

The  present  special  appeal  was  not  only 
registered,  but  the  case  was  heard  in  special 
appeal,  and  judgment  was  given  against  the 
party  who  now  seeks  to  obtain  an  order  for 
the  admission  of  the  review  by  the  Lower 
Court. 

I,  therefore,  think  the  Subordinate  Judge 
had  no  jurisdiction  to  entertain  the  applica- 
tion for  a  review,  and  therefore  that  the  rule 
to  quash  his  order  as  one  made  in  a  matter 
in  which  he  had  no  jurisdiction  must  be 
made  absolute  with  costs,  which  are  assessed 
at  Rupees  24. 


(^ur  opinion  is  in  consonance  with  two  re- 
cent decisions:  one  bv  Mr.  Justice  Bavlev 
and  Mr.  Justice  Phear.  9  Weekly  Reporter, 
page  301 ;  and  one  by  Mr.  Justice  Phear  and 
Mr.  Justice  Hobhouse,  9  Weekly  Reporter, 
page  471.  There  are  other  decisions  of  the 
Agra  High  Court  and  of  this  Court  to  the 
same  effect ;  and  we  know  of  no  decision 
which  is  in  conflict  with  that  which  we  have 
pronounced. 

Zochy  y, —  I  concur  in  the  view  taken  by 
the  learned  Chief  Justice  in  this  case.  It 
appears  to  me  that  there  can  be  no  douhl 
that,  when  a  petition  is  once  registered,  ami 
the  notices  have  been  served  and  the  records 
have  been  sent  for,  that  a  special  appeal  roust 
be  considered  as  admitted. 

The  great  contention  before  us  is  as  to  the 

meaning  of  the  word  "  admitted"  as  used  in 

Section  376,  and  also  the  words  *'  application 

for   admission   of  special  appeals'  as  used 

in  Section  373. 

I  think  the  meaning  I  have  given  abo\^ 
to  the  word  ['admitted'*  is  correct,  and  I 
come  to  this  conclusion  from  the  words  used 
in  Section  325,  more  particularly  from  the 
words  of  the  first  part  of  that  .Section,  which 
give  the  Court  the  power  on  sundry  reasons 
to  reject  the  application  for  admission  of  spe- 
cial appeals:  and  one  among  those  reasons 
is  that,  if  the  application  do  not  state  what 
is  prescribed  in  Section  372,  Act  VIII.  of 
1859,  the  Court  may  reject  the  applicaiiou. 
The  order  for  rejection  may  be  passed  by  a 
single  Judge  of  the  Court,  but  it  must  be 
passed  before  the  application  is  registered. 
When  once  it  is  registered,  it  is  an  admitted 
special  appeal.  It  is  the  practice  of  this 
Court,  and  has  been  since  the  passing  of  Act 
VIII.  of  1859,  to  admit  special  appeals  at 
once,  and  then,  as  required  by  SeciiOA  25  ^ 
Act  XXIII.  of  1861.  they  proceed  in  other 
respects  as  regular  appeals. 

I  agree  with  the  Chief  Justice  that  this 
rule  must  be  made  absolute  with  costs. 
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The  8th  December  1870. 

Present  : 

The  Hon'ble  J.  P.  Norm  an,  Ojfiaa/ing 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Military  pay— Attachment— Refund. 

Reference  to  the  High  Court  hy  the  Judge 
of  the  Small  Cause  Court  at  Bhaugul- 
porey  dated  the  20th  September  iSyo. 

Mr.  M.  A.  Cohen,  Plaint  iffy 

versus 

Mr.  McCarthy,  Defendant. 

Where  a  part  of  the  military  pay  of  a  serj^eant  em* 
ployed  under  the  Executive  Engineer  was  erroneously 
remitted  by  his  superior  to  a  Small  Cause  Court,  which 
had  directed  execution  ajg^ainst  the  serg^eant's  civil  pay, 
it  was  held  that  the  sum  remitted  should  be  refunded 
to  the  Executive  Engineer. 

Case. — By  the  enclosed  copies  of  my  letter 
No.  55,  dated  30* h  June  last,  and  its  reply 
dated  13th  ultimo,  it  will  be  shown  that 
there  were  several  cases  against  Sergeant 
McCarthy  in  which  arose  two  quesiions— 
1st,  regarding  the  competency  of  this  Court 
of  taking  cognizance  of  those  cases ;  and  2nd, 
as  to  the  execution  against  the  said  ser- 
geanis  civil  pay ;  and  those  questions  were 
settled  by  the  High  Court  in  the  following 
words : — 

Opinion  of  the  High  Court  regarding 
the  1st  question;  *•  Whether  Sergeant 
"  McC^arihy  be  a  soldier  or  person  within 
**  the  meaning  of  that  Clause  or  not,  it  is  clear 
*  that  the  Court  was  acting  strictly  within 
*'  its  competency."* 

Ditto  on  the  2nd  question — '*In  this  case 
**  execution  has  been  directed  only  against 
**the  civil  pay  of  Sergeant  McCarthy,  and 
'*  such  execution  seems  to  be  entirely  in 
••conformity  with  law.''* 

It  was  known  to  this  Court  by  Captain 
Hills'  letter  No.  14S3,  dated  28th  June  last. 
thai  **  part  of  the  pay  which  was  remitted  to 
this  Court  wa?  his  military  pay  and  batta;"' 
in  reply  to  which  letter  1  requested  him  to 
inform  me  what  amount  has  been  deducted 
from  his  military  pay  or  balla,  in  reply  10 
which  .be  (Captain  Hills)  informed  me  in 
his  letter  No.  1541,  dated  jih  July  last,  that 
Rupees  79- 15-1  out  of  Rupees  249-1-7  re- 
mitted by  Captain  Hills  was  deducted  from 

*Antc,  p.  231. 


the  sergeant's  military  pay;  but  as  Sergeant 
McCarthy  was  during  this  time  obliged  to 
leave  this  station  to  defend  some  case  pend- 
ing then  against  him  in  the  High  Court,  and 
was  at  last  imprisoned  by  that  Court,  I 
refrained  from  taking  steps  to  refund  that 
amount ;  but  now  I  have  received  a  letter 
from  the  Officiating  Executive  Engineer,  No. 
2107  of  the  8th  instant,  in  which  he  asked 
me  for  the  refund  of  that  money;  but  I 
wrote  him  in  my  letter  No;  91,  dated  8th 
idem,  that,  as  the  judgment-debtor  was  him* 
self  imprisoned  by  the  High  Court,  and 
there  was  no  chance  of  realizing  any  more 
from  him,  and  his  military  pay  was,  after  all, 
his  own  property,  there  is  no  necessity  of 
sending  for  the  said  money  from  the  decree- 
holder  ;  and  copies  of  the  letters  above  allud- 
ed to  are  herewith  enclosed. 

Wishing  to  make  a  reference  to  the  High 
Court  and  abide  by  their  direction,  I  have 
now  sent  for  the  Rupees  79-1 5-1  from  the 
decree-holder,  and  held  it  in  deposit. 

The  question  now  referred  is  this — 
whether  that  money  is  to  be  given  back  to  the 
decree-holder  or  to  be  refunded  ;  and  if  it  is  to 
be  refunded,  then  to  whom — to  the  judgment- 
debtor  already  in  jail,  or  to  the  Executive 
Engineer  from  whom  the  money  was  remitted 
to  this  Court  ? 

I  am  of  opinion  that,  as  the  judgment- 
debtor  is  in  jail,  and  there  is  no  hope  of  his 
coming  again  into  this  district  or  of  real- 
izing any  more  money  from  him,  and  this 
amount,  notwithstanding  his  military  pay, 
is  after  all  his  own  property  and  not  includ- 
ed in  the  military  equipments  and  other 
articles  exempted  from  the  operation  of  the 
Civil  Court's  decrees,  it  would  not  be  incon- 
sistent with  equity  that  the  amount  already 
in  deposit  in  Court  should  be  given  back  to 
the  decree-holder. 

7  he  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Norman,  C.  J. — It  appears  to  us  clear  that 
the  sum  of  Rupees  79- 1 5-1,  referred  to  in 
the  letter  of  the  Small  Cause  Court  Judge, 
must  be  refunded  to  Captain  Hills,  the  Exe- 
cutive Engineer,  by  whom  it  was  apparently 
paid  into  the  Small  Cause  Court  under  a 
mistake. 

The  civil  pay  of  Sergeant  McCarthy  hav- 
ing been  attached  (see  para.  2  of  the  Judge's 
letter),  Captain  Hills  erroneously  made  over 
to  the  Court,  not  only  the  civil,  but  the  mill* 
tary,  pay  of  the  sergeant. 
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The  8th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Small  Cause  Courts— Section  21,  Act  XI.  of  1865 

— Reviews. 

Application  forivarded  by  the  Judge  0/ 
Jessore,  pursuant  to  the  Rule  annexed  to 
Circular  Order  No,  /j,  dated  the  4th  of 
June  i8yo. 

Tadir  Hossein  Khondkar  (Defendant), 

Petitioner, 

versus 

Keshub  Chunder  Banerjee  (Plaintiff), 
Opposite  Party, 

Mr,  R,  T,  Allan  for  Petitioner. 

Baboo  Bungshee  Dhur  Sein  for  Opposite 

Parlv. 

Act  XI.  of  1S65  fifives  no  power  to  a  Judge  of  a 
Court  of  Small  Causes  to  review  his  judgment,  except 
as  provided  in  Section  21  of  that  Act. 

Norman,  C,  J, — This  was  an  application 
to  this  Court  for  an  order  calling  on  the 
Judge  of  the  Small  Cause  Court  to  enter- 
tain an  application  for  the  admission  of  a 
review. 

The  plaintiff  brought  a  suit  on  a  bond  for 
Rupees  74  and  4  annas  in  the  Court  of 
Small  Causes  at  Jenidah,  and  obtained  a  de- 
cree on  the  30th  of  May  Forty- five  days 
after  that  decree,  the  defendant,  having  in 
the  meantime  paid  the  amount  of  the  decree 
into  Court,  applied  for  a  review  of  judgment, 
on  the  ground  that  he  had  discovered  that, 
on  the  date  on  which  the  bond  was  dated, 
and  on  which  the  plaintiff  stated  that  he 
had  paid  the  money  to  the  defendant,  he 
(plaintiff)  had  given  a  deposition  in  the 
Court  of  Hooghly,  and  the  defendant  con- 
tends that,  on  this  discovery  of  new  evi- 
dence, he  is  entitled  to  ask  the  Court  for  a 
review  of  judgment. 

The  question  turns  on  the  construction  of 
Section  21  of  Act  XI.  of  1865,  which  en- 
acts that,  in  suits  tried  under  this  Act, 
all  decisions  and  orders  of  the  Court  shall 
be  final,  subject  to  two  provisions:  first. 
It  is  provided  *Mhat,  in  any  case  in  which 
'*  a  decree  shall  be  passed  ex  parte  against 
"a  defendant,  he  may,  within  thirty  days 
*•  after  any  process  for  enforcing  the  decree 


**  has  been  executed,  give  notice  to  the 
*' Court  by  which  the  decree  was  passed  of 
•*  his  intention  to  apply  to  the  Court  at  its 
"  next  sitting  for  an  order  to  set  it  aside." 

Secondly, — ''That  it  shall  be  competent 
*Mo  the  Court,  if  it  shall  think  fit,  in  any 
"case  not  falling  within  the  proviso  last 
"  aforesaid '"  (that  is,  in  any  case  not  decided 
ex  parte)  '*  to  grant  a  new  trial,  if  notice 
"of  the  intention  to  apply  for  the  same  at 
"  the  next  sitting  of  the  Court  within  the 
"  period  of  seven  days  from  the  date  of  the 
"  decision,"'  and  so  on. 

Mr.  Allan  has  argued  that,  notwithstand- 
ing the  language  of  the  21st  Section,  Section 
47,  which  enacts  that, "  except  as  hereinbefore 
"  provided,  the  provisions  of  the  Code  of 
"  Civil  Procedure  shall,  so  far  as  the  same 
"are  or  may  be  applicable,  extend  to  all 
"  suits  and  proceedings  under  this  Act,"  em- 
powers a  Judge  of  a  Small  Cause  Court  to 
grant  a  review  of  judgment  in  the  manner, 
and  subject  to  the  conditions,  mentioned  in 
Section  376  of  Act  VIII.  of  1859. 

It  appears  to  me,  however,  quite  plain 
that,  if  Mr,  Allan's  contention  were  correct, 
a  decision  of  a  Court  of  Small  Causes 
would  be  anything  but  final.  I  think  that 
there  is  no  ground  whatever  for  contending 
that  Act  XI.  of  1865  gives  to  a  Judge  of  a 
Court  of  Small  Causes  any  power  to  review 
his  judgment,  except  as  provided  by  Section 
2 1  of  that  Act. 

This  view  is  in  accordance  with  the  rul- 
ing of  Sir  Barnes  Peacock  and  Mr.  Justice 
Mitter  in  the  case  of  Pitambur  S.idookhan 
venus  Doya  Moyee  Dossee,  reported  in  12 
Weekly  Reporter,  page  1 7 ;  and  I  may  add 
in  illustration  of  what  was  the  view  of  the 
Legislature  in  the  Act  of  1865  that  in  Act 
XXVI.  of  1864,  which  was  an  Act  to  extend 
the  jurisdiction  of  Courts  of  Small  Causes  in 
Presidency  Towns,  the  15th  Section  of  that 
Act,  which  empowered  the  Ix)cal  Govern- 
ment with  the  sanction  of  the  Governor- 
General  in  Council  to  declare  that  ''the 
**  whole  or  any  part  or  parts  of  the  Code  of 
"  Civil  Procedure  shall  be  applicable  to  any 
"Court  held  under  Act  IX.  of  1850,  or  un- 
"der  this  Act,"  contained  an  express  proviso, 
that  "  no  right  of  appeal  or  review  shall 
"in  any  case  be  given  by  any  declaration 
"  made  under  this  Secdon."  It  restricted 
the  power  of  the  Local  Governmeot,  pre- 
venting them  from  giving  any  right  of  appeal 
or  review  in  Courts  of  Small  Causes  in  the 
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Presidency  Towns.  I  think,  therefore,  that  I 
there  can  be  no  doubt  that  by  Act  XI.  of  j 
1865,  which  was  an  Act  for  regulating  the 
procedure  of  Courts  of  Small  Causes  in  the 
Mofussil,  it  was  never  intended  that  the 
Judges  of  such  Couns  in  ihe  Mofussil  should 
have  any  power  to  grant  a  review. 

This  application  is  rejected. 

Loch,  7.  —I  will  only  add  a  few  words. 

Mr.  Allan  has  contended  that  the  new  trial 
provided  for  by  Section  21  of  Act  XI.  of 
1865  is  not  the  same  thing  as  a  review; 
that  if  he  sought  a  new  trial,  he  would  come 
under  Section  2j  ;  but  that,  asking  for  a 
review  of  judgment,  he  comes  under  the 
provisions  of  the  Civil  Procedure  Code. 


Looking,   however,   to   Act  IX.   of   1850, 
which  is  the  law  for  Small  Causes  in  Pre- 
sidency Towns,  we  find  i.i  Section  53  the 
very   same   words  used,  and   the  new  trial 
so  allowed  is  of  the  nature  of  a  review,  for 
that  Section  allows  the  Judges  to  order  a  new 
trial  ill  every  case  in  which  it  may  appear  to 
ihem   to   be   necessary;   but  the  difference 
between  Section  53  of  Act  IX.  of  1850  and 
Section  21  of  Act  XI.  of  1865  is  this,  that 
whereas  no  time  is  specified  in  the  former, 
in    the    latter   the   time   is   fixed,   and    very 
siricily    fixed;    and    it    may   be    remarked 
ihat,   when   the   jurisdiction    of    the    Small 
Cause  Court  of  Calcutta  was  extended  by 
Acl   XXVI.   of    \^(>\y  it   was   provided   by 
Section    15   of  that  Act  that  no  appeal  or 
review  was  to  be  allowed  under  that  Sec- 
tion.    It   is   clear,   therefore,    as   the    Chief 
Justice  has  said,  that  the  Legislature  never 
intended  to  allow  to  Mofussil  Small  Cause 
Coarts  a  widpr  jurisdiction  than  it  allowed 
to  the  Presidency  Courts. 


I   concur  in  the  order  rejecting  this  ap- 
plication. 


The  8ih  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Damages— Jurisdiction— Section  270,  Code  of 

Civil  Procedure. 

Reference  to  the  High  Court  by  ihe  Judge 
of  the  Small  Cause  Court  at  HooghlVy 
dated,  the  2^rd  September  i8yo, 

Shama  Churn  Haldar,  Plaintiffs 

versus 

Beharee  Lall  Koilay  and  others,  Defendants. 

In  a  suit  for  maHcious  prosecution  on  a  false  charge 
of  dacoity,  a  Civil  Court,  in  awarding  damaijes,  Is  not 
limited  to  the  amount  mentioned  in  Section  270  of  the 
Code  of  Criminal  Procedure. 

Case. — Thk  plaint  sets  forth  that,  on  aSth 
Assar  1276,  B.  S.,  a  dacoity  was  committed 
in  the  dwelling-house  of  the  defendants  in 
Gotoo;  that  the  plaintiff's  sister's  father-in- 
law's  house  is  situated  near  that  of  the  de- 
fendants; and  that  they  are  in  enmity  with 
his  sister,  owing  to  their  having  been  ousted 
of  possession  of  a  garden  land  held  in  /ote 
under  her;   that   the   plaintiff's   neighbours, 
Gobind  Ghashee  and  ilem  Neogy,  are  also 
in  enmity  with  him ;  and  that  the  defendant 
Beharee    Lall  Koilay  is  an  under-gomashta 
of  the  said  Gobind  Ghashee,  who  is  the  head 
gomashta  of  Polba  and  (iotoo;  that  by  the 
instigation  of  the  said  Gobind  Ghashee  and 
1  Hem  Neogy,  his  enemies,  the  defendants  had 
brought  a  false  and  malicious  charge  against 
him  before  the  Police  Inspector  of  Hooghly, 
of  his  having  committed  the  dacoity  in  ques- 
tion; that  on  the  31st  idem  they  caused  his 
house  to  be  searched,  and  identified  some  of 
his  late  wife's  jewellery  as  the  property  said 
I  to  have  been  plundered  from  their  house  by 
j  the  dacoits.     He  was  in  consequence  sent  up 
I  by  the  police  as  a  prisoner  to  the  Magistrate, 
before  whom  the  defendants  also  accused  him, 
and  succeeded  by  evidence  solely  got  up  by 
the  aid  of  the  police  to  fstablish  their  false 
charge;   that   the   plaintiff   was   accordingly 
ordered    to   be   committed   to  the   Sessions, 
and  kept  in  confinement  until  he  was  to  take 
his  trial  in  the  Sessions  Court,  by  which  he 
was  released  on  bail,  and  was  subsequently 
acquitted,  his  innocence  being  proved;  the 
jewellery  seized  by  the  police  and  identified 
by  the  defendants  were  also  restored  to  him. 
He  now  sues  the  defendants  for  the  recovery 
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in  the  shape  of  damages  of  Rupees  239,  said 
to  have  been  incurred  by  him  in  defending 
himself  in  the  Miq:islrale's  and  in  the  Scs- 
sions  Courts. 

The  defendant  Xo.  i  appeared  in  person, 
denied  ihe  demand,  and  pleaded  that  the 
plaintiff's  claim  for  damages  cannot  lie,  as 
he  was  committed  to  the  Sessions  by  the 
Magistrate,  wno  saw  good  and  sufficient 
grounds  for  so  doing.  The  defendant  No. 
3  appeared  by  his  pleader,  Baboo  Ishan 
Chunder  Dutt,  denied  the  demand,  and  plead- 
ed that  a  case  of  this  nature  would  not  lie, 
and  that  the  plaintiff  is  not  entitled  to  the 
damages  claimed. 

The  points  for  determination  which  arise 
in  this  case,  therefore,  are,  viz.: — 

Issues  in  bar  to  the  hearing  of  ihe  suit :  — 

Firsi. — Whether  a  suit  of  this  nature  can 
lie  in  a  Small  Cause  Court  or  not } 

■  Secondly, — Whether  the  plaintiff's  suit 
for  pecuniary  damages  can  be  maintained  or 
not,  he  having  been  committed  by  the 
Magistrate  to  take  his  trial  in  the  Court  of 
Sessions  and  ultimately  acquitted. 

As  to  facts : — - 

Thirdly. — Whether  the  defendants,  in  col- 
lusion with  the  plaintiff's  enemies,  have  frau- 
dulently and  maliciously  preferred  the  crimi- 
nal charge  against  him,  or  not.^ 

Fourthly. —\^\i!i.i  is  the  actual  pecuniary 
damages  sustained  by  the  plaintiff  in  the 
criminal  case  in  question  ': 

Respecting  the  first  issue  in  bar,  I  am  of 
jj ,-,         ^.     .    . .  .,  opinion    that   under 

•  Crun^a  Narain  Moitre  ^ 


verstts 
Gudadhiir  Cowdhry— vide 
Sutherland's    Weekly    Re- 
porter, Vol.  XIII.,  pag^e434. 


As  lo  the  third  Issue,  it  is  satisfactorily 
proved  by  the  examination  of  the  plaintiff 
him.self,  and  his  witnesses  Nos.  i  and  2,  that 
the  charge  of  dacoiiy  preferred  against  him 
was  false  and  malicious ;  and  from  the  cif' 
cumstance  of  the  defendants  not  having 
ideniified  any  of  the  dacoiis  on  the  night 
of  the  occurrence,  nor  having  suspected  the 
plaintiff  until  lifter  the  expiration  of  3  days 
thereof,  and  it  having  been  also  proved  thit 
the  plaintiff  is  an  honest  young  man,  and 
that  he  had  enmity  with  Gobind  Ghasbee, 
head  gomashta  of  Gotoo,  I  entertain  no 
doubt  of  the  veracity  of  the  plaintiff's 
allegation. 

The  only  point  which  now  remains  to  be 
determined  is — what  would  be  the  amouot 
of  damages  which  the  plaintiff  is  entitled 
to.  The  plaintiff  gives  the  following  detail 
of  expenses  incurred  by  him,  viz  : — 

1.     //;  Ihe  Magisirale's  Court, 


Section  6  of  Act 
XI.  of  1865,  and  the 
High  Court's  deci- 
sion   noted    in    the 

margin*  a  suit  of  this  nature   would    lie  in 

a  Small  Cause  Court. 


With  regard  to  the  second  issue  in  bar,  I 
think  that,  when  the  plaintiff  has  ultimately 
been  proved  not  guilty  and  acquitted  by  the 
Sessions  Court,  and  the  charge  for  which  the 
Magistrate  committed  him  to  the  Sessions 
was  found  to  be  groundless  by  the  said 
Court,  the  plaintiff  has  a  right  to  sue  for  the 
recovery  of  any  pecuniary  loss  incurred  by 
him  in  the  case  in  question. 


I. 

2. 


Vakalutnamah...  .  . 

Fees  paid  to  a  pleader  for 

two  davs  for  makinor  a 


6. 


8. 

9- 

10. 

If. 

12. 


motion  for  bail 

Fees  paid  to  a  pleader  for 
three  days  for  cross-exa- 
mination of  .the  prosecu- 
tors and  their  witnesses 

Expenses  for  taking  copies 
of  witnesses'  depositions 

Paid  to  his  pleaders  Mo- 
hurrir 

/;/  the  Sessions  Court. 

Stamps  for  vakalutnamah 
and  petition  for  bail 

Pleader's  fees  for  two  days 
for  moving  the  Court  for 
taking  bail     ... 

Pleader's  fees  to  another 
pleader  for  the  same    . . . 

Cost  for  bail     ... 

Pleader's  .fees  on  the  day 
of  trial 

Another  pleader's  fees    ... 

Dietmonev  of  witnesses 
for  defence    ... 


Rs.  As.  P. 

080 

160    c 


/5 


o    0 


n 


O      0 


O      0 


16 


s 

0 

0 

25 

0 

0 

RO 

0 

0 

40 

0 

0 

4 

S 

0 

Total 
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From  the  deposition  of  his  witnesses  Nos. 
1   3   and  4,  it  is  proved  that  the  plaintiff  has 
incurred  the  charges  set  forth  in  the  plaint ;  , 
bat    I    do   not  think  that  he  is  enmled  to 
recover  from  the  defendants  the  fees  of  two  ] 
pleaders  unnecessarily  engaged  by  him,  as  1 
one  would  have  been  quite  sufficient  to  con-  ^ 
duct  the  case,  as  also  the  money  paid   by  t 
him  to  the  Mohurrir  of  his  pleader.    Deduct-  ^ 
in?    theiefofe,  the  amount  of  these   items,  , 
viz     Rupees  67,  there  remains  Rupees  172, 
which    appear    to    be    the    actual    expenses 
borne  bv  the  plaintiff,  and  I  would  accord- 
ingly Rive  him  a  decree  for  the  said  sum 
of    Rifpees    172.     with     costs     in     propor- 
lion,  acrainst  the  defendants  Nos.    i    and   3 
alone,  the  defendants  No.  2  being  heirs  ot 
Mohcsh  Koilay,  deceased,  and  not  liable  tor 
damages. 

At  this  stage  of  the  case,  it  is  argued  by 
the  defendant's  pleader  that,  under  Section 
270  of   the   Code  of   Criminal    Procedure, 
the  plaintiff  is  not  entitled  to  recover  more 
than  Rupees   50  from  the   defendants,  and  , 
prayed   that   a   reference   on   the   point    be 
made  to  the  High  Court  whether  the  plaint- 
iff will  be  entitled  to  an  award  to  the  extent 
of   his   actual    expenses   in   the    suit,   or   to 
Rupees  =>o  onlv,  the  maximum  amount  which 
a  Mai'istrate  can  order  a  complainant  to  pay 
as  amends  to  an  accused.     Though  I  consi- 
der the  argument  to  be  of  no  weight  with 
reorard  to  the  decision  of  a  Civil  Court,  inas- 
much as  the  law  cited  above  bears  upon  a 
question  in  a   Magistrate's  Court  where  the 
complaint  is  a  frivolous  and  vexations  one 
vet  at  the  request  of  the  defendants,  as  well 
ks  for  the  novelty  of  the  case,  I  would  re  er 
ihe  matter  and  give  the  plaintiff  a  decree    or 
the  aforesaid  amount  contingent  on  the  cle- 
cision  of  the  High  Court. 

The  judgment  ofthe  High  Court  iViU  delivered 

asfoUo'iVs  by — 

Norman.  C,  J,  -This  is  a  suit  for  malicious 
prosecution  on  a  false  charge  of  dacoity. 

The  Small  Cause  Court  Judge  gave  dam- 
a  res  to  the  extent  of  the  sum  which  the 
p     intiff  had  expended  in  defending  himself. 

fne  point  raised  is  whether,  because  under 
55  'ction   270  of  the  Code  of  Criminal   Pro- 
(inre  a  Magistrate  dismissing  a  complaint 
frivolous  is  empowered  to  award  amends 
ihe  extent  of  50  rupees,  the  damages  to 
jriven  by  the  Small  Cause  Court  Judge 
limited  to  that  amount. 


We  think  certainly  not.  In  the  fiist  place, 
the  270th  Section  applies  to  cases  triable 
before  a  Magistrate,  in  which  a  summons  on 
complaint  may  usually  issue,  not  to  a  case 
of  dacoiiy  Triable  at  the  Sessions.  And 
secondly,  even  in  such  minor  cases,  though 
the  Criminal  Courts  have  a  power  of  award- 
ing amends  limited  to  50  rupees,  it  does  not 
follow  that  much  larger  damages  might  not 
be  given  in  a  civil  suit. 

The  point  seems  so  clear  that  we  are 
rather  surprised  that  a  Small  Cause  Court 
Judge  should  have  referred  it  to  this  Court. 


c 

a 
t< 
b 
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The  9ih  December  1870. 

Present  : 

The  Hon'ble  K.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Appeal  in  forma  pauperis— Right  of  action. 

In  the  matter  of 

Moshaollah  Khan,  Petitioner. 

Jfoulvie  Syud  Murhumut  Hossein  for 

Petitioner. 

N  sued  to  set  aside  the  sale  of  property  which  M 
,  had  attached  in  execution  of  a  decree  aijainst  N's  hus- 
!  band's  brother,  plaintiff  alle^ingr  that  it  belonged  to  her 
1  husband  (though  the  latter's  objections  under  Section 
,  246,  Civil  Procedure  Code,  had  been  rejected),  and  ask - 
I  inff  for  a  declaration  of  her  ripht  and  title.  N  obtain- 
ed a  decree,  and  both  M  and  the  auction-purchaser  ap- 
pealed to  the  Judjje  in  forma  pauperis. 

\  Held  that  M  had  good  jjround  of  appeal  if  he  could 
'  prove  that  the  property  bclonjred  to  the  judgfment- 
I  debtor. 

Jactison,   7'.— This   is  a  motion   on  the 
part  of  one  jNIoshaollah  Khan.     It  appears 
that  he  appealed  to  the  Judge  as  a  pauper 
from  a  decision  passed  against  him  in  a  suit 
in  which  one  Nonnee  Khanum  was  plaintifiF. 
In  that  suit,  Nonnee  Khanum  sought  to  set 
aside    the    sale    of   certain    property    which 
Moshaollah  Khan  h^d  aliached  in  execution 
of    his    decree    against    Nonnee    Khanum's 
i  husband's  brother.     Nonnee  Khanum's  alle- 
gation  was   that   this  properly  belonged   to 
1  her  husband.     Moshaollah's  allegation  was 
that  the  property  belonged  to  the  judgment- 
•  debtor,  the  brother.     There  had  been  pro- 
.  ceedings    under    Section   246,    and   Nonnee 
Khanum's  husband's  objections  to  the  attach- 
ment and  sale  had  been  rejected. 
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This  suit  was  brought  lo  set  aside  the 
sale  and  for  a  declaration  of  the  plaintiff's 
right  and  title  to  the  property.  The  suit 
was  brought  both  against  Moshaollah  Khan, 
the  former  decree-holder,  and  also  against 
the  auction-purchaser  at  the  sale.  In  that 
suit,  Xonnee  Khanum  obtained  a  decree  in 
the  first  Court.  Both  Moshaollah  Khan 
and  the  auction-purchaser  appealed  to  the 
Judge  ///  formd  pauperis.  The  Judge,  as 
regards  Moshaollah  Khan,  has  refused  his 
application  to  appeal  in  formd  pauperis  on 
the  facts  stated  in  his  judgment  that  Mosha- 
ollah Khan  had  no  ground  of  appeal  from 
the  judgment  of  the  Lower  Court  declaring 
that  the  properly  belonged  to  the  plaint- 
iff. 


We  send  this  case  to  the  Judge,  and  request 
him  to  re-consider  his  decision  as  respects 
the  petitioner  Moshaollah  Khan. 


We  think,  however,  that  he  has  a  very 
good  ground  of  appeal  if  he  can  make  out 
that  this  prv>periy  really  belonged  to  the  judg- 
ment-debtor. In  the  first  place,  he  is  cast 
in  costs  in  the  first  Court,  which,  if  he  can 
prove  his  point  in  the  Appellate  Court,  he 
would  recover.  In  the  second  place,  he  is 
very  much  interested  in  the  question  as  to 
whether  this  property  really  belonged  to  the 
judgment- debtor  or  not,  and  whether  the 
sale  is  to  be  set  aside  or  not.  The  Judge 
has  not  distinctly  stated  in  what  way  he 
comes  to  the  conclusion  that  the  applicant 
has  no  ground  of  appeal.  But  it  would 
appear  that  he  alluded  to  the  fact  that  the 
property  would  not  under  any  circumstance 
be  in  the  possession  of  Moshaollah  Khan,  and 
therefore  he  could  have  no  ground,  though 
the  purchaser  might.  If  he  is  of  opinion 
still  that  the  applicjyi't  has  no  ground  of 
appeal,  the  Judge  should  distinctly  state 
the  reason  under  which  he  thinks  that  there 
is  no  ground  of  appeal.  Upon  the  face  of 
it,  it  seems  to  us  that  there  is  a  ground  of 
appeal,  and  that  the  application  should  not 
be  dismissed. 


The  9th  December  1870. 
Preseu!  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Defective  stamp — Delay— Section  577,  Act  VI 11. 

of  1859. 

In  the  matter  of 

Gour  Mohun  Surmah,  Defendant  (Appellann 

Petitioner, 

versus 

Jugger  Nath  Acharjee,  Plaintiff  (Respond- 
ent), Opposite  Party, 

Baboo  Ashootoih  Dhur  for  Petitioner. 

No  one  for  Opposite  Party. 

An  application,  presented  on  the  90th  day  from  r))« 
date  of  the  decree  having  been  returned  for  deficl«if» 
of  stamp,  was  re-Hled,  after  the  deficiency  was  made  up* 
beyond  the  time  allowed. 

Hkld  that  the  application  must  be  dealt  withasfikd 
after  the  90th  day. 

Note  t)j'  the  Deputy  Pegistrar,—lMi 
application  was  presented  on  the  90th  day 
from  the  date  of  the  decree,  and  was  return- 
ed for  deficiency  of  stamp,  the  fee  leviable 
under  the  Court  Fees  Act  (Article  4,  Sche. 
dule  1),  being  after  the  8gth  day  the  sanig 
as  in  the  plaint  or  memorandum  of  appeal. 

The  deficiency  was  subsequently  made  up 
and  the  application  re-filed ;  but  it  is  na-a' 
beyond  the  time  (90  days)  allowed  for  filinJ: 
such  applications. 

It  is  a  question  whether  the  applicalioo 
should  now  be  treated  as  one  not  filed  within 
90  days,  and  in  regard  lo  which  the  party 
tiling  it  is,  in  accordance  with  the  terms  of 
Section  377,  Act  VIII.  of  1859,  required 
"to  show  just  and  reasonable  cause,  to  the 
satisfaction  of  the  Court,  for  not  havin/j 
preferred  it  within  the  limited  period 
^ notwithstanding  that  the  cause  of  the 
delay  is  manifest,  r/s.,  oversight  of  the  pro- 
visions of  the  Court  Fees  Act) ;  or  as  one 
filed  within  90  days,  and. to  be  received  in 
the  office  7vithout  reference  to  the  Court. 

Judgment  of  the  Court. 

This  application  must  be  dealt  with  ^ 
filed  after  the  90th  day. 
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The  9th  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Section  24,  Act  X.,  185^— Illegal  cesses— Abwabs. 

Case  No.  1384  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore^  dated 
the  28th  April  iSyo,  affirming  a  decision 
of  the  Officiating  Collector  of  thai  District, 
dated  the  tsth  August  i86g. 

Nobin  Chunder  Roy  Chowdhry  (Plaintiff), 

Appellant, 

■ 

versus 

Gooroo  Gobind  Surmah  Mojoomdar  and 
another  (Defendants),  Respondents. 

Baboa  Mohinee  Mohun  Roy  for  Appellant. 

Bahoos  Ktshen    Dyai  Roy  and    Umurendro 
Nath  Chatterjee  for  Respondents. 

Under  Section  24,  Act  X.  of  i859>  an  agent  cannot  be 
called  upon  to  account  for  matters  other  than  rents,  or 
what  represents  rents,  collected  by  him  in  the  course  of 
his  employment. 

A  sum  collected  by  atehsitdaras  purvt-bhika,  or  pre- 
sent for  the  zemin(Uir  on  the  Unnoprashun  ceremony 
(first  eatinsf  of  rice  after  birth),  considered  as  an  illegal 
cess. 

Paul^  J. — There  is  really  no  ground  for 
this  special  appeal.  The  matter  might  have 
been  disposed  of  in  five  minutes,  but  we  want- 
ed to  hear  fully  what  the  pleader  for  the 
appellant  had  to  say.  We  have  thus  given 
him  every  opportunity  of  maintaining  the 
proposition  of  law  which  is  specified  in  the 
sixth  ground  of  this  special  appeal,  viz,,  that 
the  Lower  Appellate  Court  has  misconstrued 
Section  24,  Act  X.  of  1859. 

This  suit  was  brought  by  plainliflF  under 
Section  24,  Act  X.  of  1859,  against  the  de- 
fendant who  was  his  Tehsildar.  The  claim 
of  plaintiff  consisted  of  two  sets  of  items, 
firstly,  a  sum  of  Rupees  12,969,  which  had 
been  collected  as  rent  by  the  Tehsildar,  of 
which  Rupees  11,266  had  been  accounted 
for;  and  secondly,  a  sum  of  Rupees  1,386 
and  odd  annas  alleged  to  have  been  collected 
by  him  as  purtfi-bhika,  which,  we  are  told, 
wu  lor  a  present  for  the  zemindar  on  the 
VoL  XIV. 


Unnoprashun  ceremony,  i.  ^.,  first  eating  of 
rice  after  birth. 

The  first  Court  found  that  the  sum  re- 
presented by  the  figure  1,386  rupees  cam* 
under  the  provision  of  Section  10,  Act  X. 
of  1859,  ^s  illegal  cess  or  abwab.  This 
item  has  on  its  very  face  the  appearance  of 
an  illegal  cess,  and  denotes  a  sum  of  money 
received,  not  as  rent,  but  otherwise.  These 
illegal  cesses  are  prohibited  by  law  under 
Section  10  of  Act  X.  of  1859,  and  th^  Ques- 
tion is  whether,  under  Section  24,  Act  a.  of 
1859,  the  agent  in  this  case  can  be  called 
upon  to  account  for  matters  other  than  rents, 
or  what  represents  rents,  collected  by  him  in 
the  course  of  his  employment.  We  think 
not.  It  is  unnecessary  to  discuss  the  ques- 
tion at  any  length,  because  our  opinion  has 
been  sufficiently  indicated  in  the  course  of 
the  argument,  and  not  a  single  case  has  been 
shown  to  us  nor  a  single  reason  suggested 
as  to  why  the  Revenue  Court  should,  nte  the 
Civil  Court,  be  resorted  to  for  the  purpose  of 
a  general  account  from  a  collecting  agent. 
Looking  to  the  scope  of  Act  X.  of  1859,  and 
in  particular  to  the  words  of  Section  24,  we 
think  that  the  provisions  of  Section  24  do 
not  include  the  collection  of  abwabs  or  other 
illegal  cesses.  It  would  be  strange  if  the 
Revenue  Court  could  be  made  available  for 
the  taking  of  an  account  of  the  collection  of 
cesses  prohibited  by  Act  X.,  and  could  thus 
be  rendered  instrumental  in  securing  for  the 
zemindar  even  as  against  a  Tehsildar  sums 
of  money  the  exaction  and  receipt  of  which 
would  render  the  zemindar  liable  to  an  ac- 
tion. Therefore,  on  that  point  we  thinly 
that  the  decisions  of  both  the  Courts  below 
are  right.  Legislation  was  to  the  same 
effect  in  1793. 

With  regard  to  the  sum  of  Rupees  266, 
we  also  think  that  there  is  no  error  in  law 
in  the  decision  of  the  Lower  Appellate  Coart. 
The  first  Court  found  that  the  plaintiff 
was  a  debtor  to  the  defendant.  The  second 
Court  has  not  disturbed  that  finding,  and 
when  it  is  remembered  that  this  suit  wa« 
brought  a  whole  year  after  the  defendant 
had  been  dismissed  from  service  and  had 
given  in  his  account,  ^nd  that  the  plaintiff 
when  summoned  to  appear  as  a  witness^  did 
not  attend,  we  think  that  no  injustice  hag 
been  done  by  the  Lower  Appellate  Court  in 
declining  to  decree  the  plaintiff's  claim  to  the 
small  sum  of  money ;  at  all  events,  that  no 
error  in  law  has  been  shown. 

We  think,  therefore,  that  the  special  ap« 
peal  should  be  dismissed  with  costs. 
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The  9th  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Judgment-debtor's  rig:hts—H  eirs— Certificate- 
holders. 

Case  No.  1443  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Jud^e  of  Hun^pore,  dated 
the  2yth  May  iSyo,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
tricty  dated  the  iSth  February  i86g,  • 

Sham  Coomar  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Juttun  Bibee  (Defendant),  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Mr,  C.  Gregory  and  Baboo  Sreetiath  Doss 
for  Respondent. 

« 

In  cases  where  the  right  of  inheritance  really  vests,  the 
purchaser  of  the  rights  of  a  deceased  judgrment'debtor 
whose  representatives  hold  under  a  certificate  under 
Act  XXVII.  of  iS6o  does  not  acquire  the  entire  estate, 
but  acquires  it  subject  to  all  le^al  and  equitable  rights  of 
inheritance. 

Bayley,  J. — We  think  this  special  appeal 
must  be  dismissed. 

The  plaintiff,  special  appellant,  is  the  pur- 
chaser in  execution  of  the  decree  of  one 
Luchmeeput  obtained  on  a  hoondee  against 
the  widow  and  the  daughter  of  one  Gaisood- 
deen,  as  representatives  and  holding  the 
estate*  of  the  said  Gaisooddeen  under  Act 
XXVII.  of  i860.  We  would  here  observe  that 
this  Act  simply  enables  that  representatives 
to  collect  the  debts  due  on  the  estate  of  the 
deceased  and  to  give  acquittances  for  those 
debts.  Subsequently,  one  Jeeiun,  the  mother 
of  Gaisooddeen,  sued  for  her  share  in  the 
property,  and  got  a  decree  for  one-sixth. 
it  is  to  be  observed  that  the  special  appel- 
lant, the  plaintiff,  was  no  paity  to  that  de- 
cree, nor  was  Jeetun  any  party  to  the  decree 
obtained  by  the  plaintiff. 

The  Lower  Appellate  Court  has  held  that 
the  purchase  by  the  plaintiff  was  no  bar  to 
Jeetun  obtaining  her  share  in  the  inherit- 
ance, whatever  that  share  might  be  under 
the  Mahomedan  Law. 


The  special  appellant  contends  that,  as  he 
is  the  purchaser  of  the  rights  and  interests 
of  the  judgment-debtor  in  the  whole  estate 
represented,  not  by  the  mother,  but  by  the 
widow  and  the  daughter  of  the  deceased,  so 
he  is  entided  to  retain  what  he  purchased  in 
execution  of  the  decree  obtained  against  those 
representatives. 

On  the  other  hand,  it  is  contended,  and 
two  decisions  have  been  cited  in  support  of 
the  contention — one  reported  in  V.  Wyman, 
page  27,  Kemp  and  Giover,  J  J.,  dated  the 
3rd  December  1867,  and  the  other  not  print* 
ed,  dated  4th  January  1868,  Regular  Appeal 
No.  136  of  1867,  Rajah  Raj  Kristo  Singh, 
plaintiff,  appellant,  decided  by  Loch  and  Mrt- 
ter,  JJ.,*  both  showing  that  in  cases  where 

*  The  4th  January  i868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mttter,  yud^es. 

Case  No.  136  of  1S67. 

Regular  Appeol  from  a  decision  passed  by  the  Addi' 
tional  Principal  Sudder  Ameen  of  MymenHngh^ 
dated  the  nth  March  1867, 

Rajah  Raj  Kristo  Singh  (Plaintiff),  AppHiHttt, 

versus 

Bungshee  Mohun  Baboo  and  others  (Defeadaois), 

Respondents. 


Baboos  Onookool  Chunder  Mookerjee,  Unnoda 
Banerjee,  and  Shushee  Bhoosun  Sein  for  Appeliant. 

Baboos  Nil  Mad  hub  Sein,  Romesh  Chunder  Mfiiter^ 
Sreenath  Doss,  and  Hem  Chunder  Banerjee  Cor 
Respondents. 

Loch,  y. — The  plaintiff  in  this  case  sues  to  set  aside 
a  decree  for  the  amount  of  a  kistbundee,  under  whicii 
decree  the  property  of  the  late  Juggernath  Singh,  now 
in  the  possession  of  the  plaintiff,  was  declared  liable  for 
the  debt.  He  also  sues  to  set  aside  orders  passed  by  the 
High  Court  in  the  Miscellaneous  Department  of  loHi 
July  and  i6th  August  1^65,  declaring  that,  under  the 
terms  of  the  decree,  the  property  of  Juggernath  Singfli 
was  liable  to  be  sold. 

The  following  statement  as  regards  the  family  of 
plaintiff  may  assist  in  elucidating  the  case.    There 
three  brothers : — 


I 

Bissonath 


t \ 

Pran  Kishen 

I 


2  3 

Juggernath,  Gopeenatli, 

died  leaving  died  leaving 

a  widow  a  widow 

Indro  Monee.  Huro  Soonduree. 


f — ; — N 

Raj  Kishen,  plaintiff. 

and  the  present  suit  relates  to  the  property  of  Ute 
second  brother  Juggernath,  who  died  in  Jeit  1236.  Tlw 
three  brothers  were  joint  proprietors  of  the  zemindaree 
of  Shooshung.  On  the  death  of  Juggematfa,  his  nefdww 
Pran  Kishen,  father  of  the  present  plaintiff,  sousflitto 
succeed  to  the  property  on  the  allegmtion  of  fmnAf^ 
custom.    This  suit  tailea^  as  the  family-custofli 
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the  right  of  inheritance  really  vests,  the 
purchaser  of  the  rights  of  deceased  judgment- 
debtor,  whose  representatives  hold  under  a 
certificate,  does  not  acquire  the  eniire  estate, 
bat  acquires  it  subject  to  all  legal  and  equi- 
table rights  of  inheritance. 

established.  Jndro  Monee,  alle^ngf  a  permission  from 
her  husband,  adopted  a  son  Srce  Kishen,  and  on  her 
death  in  Jelt  \2y  left  him  under  the  guardianship  of 
Ram  Chum  Mojoomdar,  who  was  also  appointed  by  her 
maoager  of  the  property  belon^injif  to  the  minor.  Sub- 
se()uent|y,  a  suit  was  brouf^ht  by  Pran  Kishen  to  set 
aside  this  adoption,  on  the  j^round  that  Indro  Monee  had 
received  no  permission  to  adopt  from  her  husband,  and 
the  adoption  was  declared  invalid  by  the  late  Sudder 
Court  on  the  5th  November  1861.  While  this  suit  was 
pendtngr,  the  defendant  Bungshee  Mohun  Baboo  and 
others,  Mohajuns.  brought  two  actions  against  the  heirs 
of  Bissonath  Singh  and  Juggernath  Singh  to  recover 
from  them  the  amount  of  separate  kistbundees  execu- 
ted by  Bissonath  and  Indro  Monee  for  debts  due  by 
Bissonath  and  Juggernath  respectively,  and  obtained 
decrees.  The  decree  in  the  case  of  the  heirs  of  Jug- 
gernath made  the  guardian  of  the  minor  and  the 
property  left  by  Juggernath  liable  for  the  amount  of 
the  kistbundee.  The  property  of  Juggernath  had,  in 
the  meantime,  passed  into  the  possession  of  the 
plaintiff.  Raj  Kishen  Singh,  as  the  adoption  of  Sree 
Kishen  had  been  set  aside,  and  when  the  decree-holders 
proceeded  to  execute  their  decree,  they  were  met  by 
Raj  Kish«o,  who  contended  that,  as  he  was  no  party  to 
the  suit,  the  property  of  Jugpernath  now  in  his  posses- 
sion could  not  be  sold  in  satisfaction  of  the  decree. 
The  LonrerCourt  executing  the  decree  held  the  objection 
good  and  released  the  property,  but  on  appeal  by  the 
decree-holders,  the  High  Court,  in  its  proceedin'js  of  the 
loth  luly  and  i6th  Augrust,  reversed  the  order,  holding 
that  Ae  term-?  of  the  decree  did  make  the  property  of 
Juggernath  liable  for  the  debt. 

The  present  suit  is  brought  to  set  aside  the  decree  of 
the  26th  August  1S59  passed  by  the  Principal  Sudder 
Ameen  in  favor  of  the  defendants,  Bungshee  Mohun 
and  others,  on  the  ground  of  collusion  and  fraud  on  the 
part  of  the  minor's  guardian. Ram  Churn  Mojoomdar 
and  the  d»*cree-holders,  and  to  set  aside  the  orders  of 
the  High  Court  mentioned  above  declaring  the  property 
of  Juggernath  liable  in  execution.  The  Principal 
Sudder  Ameen  has  dismissed  the  suit  on  the  ground 
tbat  fraud  was  not  proved. 

Plaintiff  has  filed  an  appeal  from  this  judgment,  and 
raises  the  following  questions:  1st. — Whether  collusion 
and  fiaud  on  the  part  of  Ram  Churn  Mojoomdar  have 
Dot  been  proved;  2nd. — Whether  the  property  of  Jugger- 
nath now  in  the  posbession  of  the  plaintiff  can  be  sold 
in  execution  of  a  decree  to  which  plaintiff  was  not  a 
party,  the  decree  having  been  obtained  against  parties 
who  were  at  the  time  in  possession  as  trespassers. 

Another  question  arises  incidentally  from  the  oral 
pleadings  before  us — whether  plaintiff  can  bring  an 
action  to  set  aside  the  orders  of  the  High  Court  passed 
in  the  execution-department. 

We  think  that  the  first  point  may  be  disposed  of  in 
a  few  words.  We  have  heard  what  the  parties  have  to 
Ylree,  and  we  find  nothing  to  support  the  allegation  of 
colluiioD  or  fraud  as  agamst  the  defendant  Bungshee 
Mohun  Baboo  and  others,  who  appear  to  have  acted  in 
their  capacity  of  bankers,  and  after  securing  a  kist- 
Intndee  to  protect  their  own  interests,  and  after  showing 
niuch  forbearance  towards  their  debtor,  brought  an 
action  against  the  parties  then  supposed  to  be  the  heirs 
of  Juggernath  and  in  possession  of  his  property. 
Whether  the  tait  was  brought  at  the  particular  time  at 
the  iaitifatMO  <rf  Rain  Chum  Mojoomdar  to  defeat  the 


In  this  view,  following  the  authorities  cit- 
ed, we  think  that  the  purchase  of  the  plaint* 
iff,  special  appellant,  must  be  limited,  so  as. 
to  give  him  a  right  to  so  much  of  the  estate 
of  Gaisooddeen  as  was  covered  by  the  shares 
of  those  against  whom  the  decree  was 
held. 

claim  put  forward  by  Pran  Kishen  to  set  aside  the  adop- 
tion, we  have  not  the  means  of  judf^ine.  and  in  the 
absence  of  any  satisfactory  proof  of  fraud  or  collusion, 
we  think  these  defendants  must  be  exoneiated  from  the 
charge. 

Before  entering  upon  the  second  point,  we  will  dis- 
pose of  the  third  now  raised.  We  think  that  plaintiff 
IS  not  precluded  from  bringing  this  suit  by  reason  of 
the  orders  passed  in  execution  of  the  decree  of  26th 
August  1859  ^y  the  High  Court.  He  was  not  a  party 
to  that  decree,  and  though  the  propertv  of  the  debtor 
was  in  his  possession,  and  the  decree-holder  sou|^ht  to 
execute  the  decree  ajrainst  that  property,  it  is  not 
shown  us  that  he  was  by  any  order  of  Court  substi- 
tuted for  the  debtor :  he  was,  therefore,  clearly  en- 
titled to  bring  the  present  suit  to  set  aside  the  orders 
passed  in  execution  adverse  to  him.^ 

We  come  now  to  the  second  point  taken  in  appeal. 
The  allegation  of  the  defendants  is  that  a  debt  was 
due  to  their  banking  firm  by  the  three  brothers  B  sso- 
nath,  Juggernath,  and  Gopeenath  j  that  the  brothers 
divided  the  joint-debt,  and  each  became  responsible  for 
a  third  ;  that  Indro  Monee,  who  represented  her  hus- 
band Juggcrnaih,  executed  a  kistbundee,  dated  24th 
Falo^oon  1244,  for  the  amount  then  due  by  her  deceased 
husband,  to  which  were  added  certain  sums  advanced 
to  her  for  the  expenses  of  his  shradh  and  the  costs 
of  a  certain  suit  for  mesnc-prufits  and  interest,  amount- 
ing in  all,  after  remissions  and  payments,  to  Rupees 
29,025.  The  suit  brought  by  the  bankers  after  the 
death  of  Indro  Monee  was  undefended,  and  was  in- 
stituted on  27th  Kartick  1264,  the  suit  by  Pran  Kishen 
to  set  aside  the  adoption  having  been  brought  on  13th 
Bhadoor  1263  (17th  August  u^^sC);  and  it  is  contended 
that  the  bankers,  knowing  of  the  existence  of  this 
htter  suit,  sh«iuld  have  made  the  present  plaintiff's 
father,  Pran  Kishen,  a  party  to  their  suit  ;  that  as  the 
defendants  against  whom  the  bankers  obtained  a  decree 
were  declared  in  the  suit  brought  by  Pran^  Kishen 
to  be  wrong-doers  and  in  unlawful  possession^  the 
property  of  Juggernath,  to  which  the  plaintiff  in  the 
present  suit  alone  had  a  legal  title,  could  not  be  sold 
without  giving  him,  who  was  the  real  heir  of  Jugp:ernatb, 
an  opportunity  of  meeting  the  bankers'  claim,  and 
showing,  if  possible,  that  they  were  not  entitled  to 
recover.  ' 

Had  the  decree  held  by  the  defendant  bankers  been 
against  Indro  Monee,  we  think  that  no  objection  could 
have  been  raised  to  the  sale  of  the  property  of  Jugger- 
nath in  execution,  because  Indro  Monee  was  m  legal 
possession  of  his  property  as  heir,  and  the  debts  entered 
in  the  kistbundee  were  for  the  major  part  due  by 
Juggernath.  Nor  can  we  say  that  the  defendant 
bankers  were  wrong  in  bringing  their  action  against 
the  ostensible  heir  of  Juggernath  then  in  possession 
of  his  property ;  but  as  that  individual  has  been  de« 
clared  by  a  decree  of  a  competent  Court  to  have  had 
no  right  to  the  estate,  and  to  have  been  in  unlawfi^ 
possession,  and  that  he  is  not  the  heir  of  Juggernath, 
who  alone  could  be  sued  for  the  debts  due  by  his  an« 
cestor,  we  think  the  present  decree  against  the  pro- 
perty of  Juggernath,  obtained  against  wron^-doers  and 
in  unlawful  possession,  must  be  held  to  be  inoperative 
as  against  the  property ;  and  that,  if  the  banker  defend* 
,  ants  wish  to  make  the  property  of  Juggernath. liable 
I  for  their  debt,  they  must  bnng  their  action  against  th* 
I  legal  heir  who  alone  is  in  a  position  to  meet  their 
claim. 
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Thie  judgment  of  the  Judge  appears  to  be 
correct,  and  we,  therefore,  dismiss  this  spe- 
cial appeal,  bat  under  the  circumstances  we 
think  that  each  party  shall  bear  his  own  costs 
in  all  the  Courts. 


The  1 2th  December  1870. 
Presiftl : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Interest— Jurisdiction— Section  2,  Act  XXVIII. 

of  1855. 

In  the  matter  of 

Moizooddy  Shaikh,  Petitioner. 

Bahoo  Woomesh  Chunder  Banerjee  for 

Petitioner. 

In  a  suit  to  recover  a  sum  of  money  due  on  an  ag:ree- 
ment  under  the  terms  of  which  interest  for  15  days 
only  was  payable  at  the  rate  of  one  rupee  per  diem  : 

Hbld  that,  as  no  rate  was  agreed  upon  after  the  expi- 
riition  of  the  15  days,  the  Court  had  power  to  fix  a  rea- 
sonable rate  of  interest  subsequent  to  that  time. 

Jackson,  y, — This  was  a  suit  brought  by 
one  Shib  Narain  Tewary  against  Moizooddy 
Shaikh  to  recover  a  sum  of  Rupees  19-8 
due  ttpon  a  rokha  or  agreement,  with  inter- 
est at  one  rupee  per  diem  from  the  date 
of  the  rokha,  viz.,  1st  Choit  1275.  The 
amount  due  under  the  view  of  the  case  put 
forward  by  the  plaintiff  was  Rupees  295-8 
annas. 

The  first  Court  found  that  there  was  no 
dispute  about  the  rokha,  but  under  the 
terms  of  the  rokha  interest  for  15  days  only 
Was  payable  at  the  rate  of  one  rupee  per 
diem,  and  after  the  expiration  of  that  period 
no  interest  was  distinctly  declared  to  be 
payable.  The  Court,  accordingly,  gave  that 
high  rate  of  interest  only  for  the  15  days, 
and  after  those  15  days  it  gave  the  usual 
rate  of  interest  of  12  per  cent,  per  annum, 
and  on  the  whole  sum  adjudged  to  be  due  up' 
to  the  date  of  the   decree   it  gave  further 


interest  at  the  same  rate.  The  case  then 
went  to  Mr.  Hutchinson,  the  Subordinate 
Judge  of  Tipperah,  and  the  plaintifiF,  appeal- 
lant,  urged  before  him  that  he  was  entided 
to  interest  at  one  rupee  per  diem  from  die 
date  of  the  rokha  to  the  date  of  payment 
The  only  decision  which  the  Subordinate 
Judge  has  given  upon  that  point  is  that,  "ac- 
'*  cording  to  practice  and  law  on  matters 
"  of  interest,  the  Lower  Court  ought  to  have 
''allowed  interest  as  contracted  for,"  that 
is,  interest  at  the  rate  of  i  rupee  per 
diem. 

We  think  that  the  Subordinate  Judge  is 
mistaken  both  in  practice  and  in  the  law 
upon  the  point.  The  contract  at  the  high 
rate  of  interest  was  certainly  only  for  15 
days.  It  was  a  short  date  contract,  and  the 
very  high  rate  of  interest  at  i  rupee  per 
diem  was  fixed  for  those  1 5  days.  The 
contract  is  silent  as  to  what  rate  of  interest 
shall  be  paid  after  the  expiration  of  those 
15  days.  Under  those  circumstances,  it 
cannot  be  said  that  the  Court  is  obliged  to 
allow  that  high  rate  of  interest  until  date 
of  payment.  It  may  be  the  usual  practice 
in  ordinary  cases,  where  an  ordinary  rate  of 
interest  has  been  agreed  upon  between 
the  parties  for  any  particular  time,  to 
allow  the  same  rate  of  interest  to  cootioue 
until  the  amount  is  paid.  But  it  does  not 
follow  that  this  practice  should  be  invari- 
ably followed.  As  no  rate  was  agreed  upon 
between  the  parties  after  the  expiration  of 
15  days,  the  Court  had  undoubtedly  the 
power  to  fix  a  reasonable  rate  of  interest 
subsequent  to  that  time.  Section  2  of  Act 
XXVIII.  of  1855  distinctly  points  out  the 
duty  of  the  Court  under  such  circumstances. 
As  regards  the  interest  io  be  paid  on  the 
aggregate  sum  adjudged  to  be  due  at  the 
date  of  the  decree,  the  Subordinate  Judge 
has  distinct  power  to  fix  a  proper  and  rea- 
sonable rate  of  interest  under  Section  10, 
Act  XXIII.  of  1 861.  It  seems  as  if  the 
Subordinate  Judge  is  of  opinion  that  he  has 
no  option  but,  according  to  law  and  practice 
of  the  Court,  he  is  bound  to  allow  the  high 
rate  of  interest  originally  contracted  for 
from  first  to  last.  We  think  he  was  wrong 
in  this  point,  and  we  have  no  doubt  that, 
after  the  matter  has  been  brought  to  bis 
notice  with  this  oar  opinion,  he  will  re- 
consider the  case  with  this  determination 
thereupon,  and  in  re- considering  it  will 
decide  what  will  be  a  fair  and  reasonable 
interest  to  be  awarded  against  the  de* 
fendant. 
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The  1 2th  December  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dvvarkanath 

Mitter,  Judges,  I 

Husband  and  wife— Maintenance. 

Case  No.  1161  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Bhaugulpore, 
dated  the  23rd  May  1870,  reversing  a 
decision  of  the  Moonsijf  of  that  Dis- 
trict, dated  tHtt  12th  March  i8yo. 

Lalla  Gobind  Pershad  (Defendant), 
Appellant, 

versus 

Dowlut  Buiee  (Plaintiff),  Respondent, 

Baboo  Annund  Gopal  Palit  for  Appellant. 

Mr.  R,  E,  Iwidale  for  Respondent. 

When  the  conduct  of  a  Hindoo  husband  is  such  as  to 
render  it  impossible  for  his  wife  to  live  with  him  any 
lonjsrer  consistently  with  her  self-respect  and  religfious 
feeiin^fs,  and  she  lives  apart  and  chastely,  she  is  entitled 
to  maintenance. 

Bayley^  J , — We  think  this  is  a  case  in 
which  the  Lower  Appellate  Court  has  pro- 
perly come  to  the  conclusion  that  a  Hindoo 
husband  who  keeps  a  Mahomedan  woman, 
and  by  such  conduct  compels  the  wife,  under 
her  religious  feelings,  to  leave  the  house,  is 
bound  to  give  maintenance  to  that  wife. 
It  is  urged  that  the  cause  shown  is  not  a 
sufficient  cause  for  leaving  the  husband's 
house,  and  a  passage  is  quoted  from  the  last 
edition  of  Shama  Churn  Sircar's  Vyavasta 
Durpana  to  the  eflFect  that  a  wife  ma}  desert  1 
her  husband  when  he  is  an  outcast  or  de- 
graded, but  the  passage  has  no  bearing  on 
the  facts  of  this  case.  The  question  here 
is  whether  the  conduct  of  the  husband  did 
not  render  it  impossible  for  the  wife  to  live 
with  him  any  longer  consistently  with  her 
self-respect  and  religious  feelings,  and,  if  so, 
whether  she  was  entitled  to  maintenance 
when  living  with  her  mother,  and,  as  it  is 
found,  chastely. 

We  think  the  wife  is  in  such  a  case  en- 
titled to  maintenance. 

We  are  then  asked  to  entertain  a  new 
point  not  taken  in  the  petition  of  special 
appeal,  to  the  effect  that  there  was  no  evi- 
dence on  the  record  of  the  Mahomedan 
concubinage,   but  we  are  not   disposed  to 


admit  this  ground  at  this  late  stage  of  the 
case.  The  Lower  Appellate  Court  has 
clearly  found  as  to  the  conduct  of  the  de- 
fendant on  this  point. 

The  respondent,  on  the  other  hand,  con- 
tends that  the  sum  of  Rupees  3  was  not  a 
sufficient  amount  for  maintenance,  but  this 
is  a  question  of  fact,  and  not  one  of  law.  It 
is  a  question  which  the  Lower  Appellate 
Court  was  quite  competent  to  deal  with, 
having  regard  to  the  position  of  the  husband, 
who  is  a  mookiear  and  owner  of  a  small 
land  jumma. 

We  dismiss  the  special  appeal  with  costs. 


The  1 2th  December  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Valuation  of  property^Act  XXVL  of  1867, 
Schedule  B,  No.  xi,  Notes  A  and  B— Juris- 
diction. 

Case  No.  1184  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Subordinate  Judgt  of 
Dacca,  dated  the  22nd  March  iSyo^  r<- 
versing  a  decision  of  the  Moonsiff  of 
Naraingunge,  dated  the  30th  Decern^ 
ber  1868, 

Eshan  Chunder  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Lokenath  Roy  and  others  (Defendants), 

Respondents. 

Baboos  Sreenath  BanerjeCy  Nullit  Chunder 
Sein,  and  Kalee  Afohun  Doss  for  Ap- 
pellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

The  decision  of  a  Court  under  Act  XXVI.  of  1^7, 
Schedule  B,  No.  11,  notes  A  and  B,  as  to  the  market- 
value  of  immoveable  property  passed  after  objecticm 
made,  is  final  even  though  no  inquiry  was  made  under 
a  commission,  the  Court  not  being  bound  to  issue  any 
commission. 

Where  by  such  a  decision  a  Moonsiff  finds  the  value 
of  a  suit  to  be  within  his  jurisdiction,  a  Subordinate 
Judge  is  not  competent  to  rule  that  on  that  point  the 
Moonsiff  has  no  jurisdiction. 

Jackson,  J, — This  was  a  suit  for  the  es- 
tablishment of  the  plaintiff's  right  to  certain 
permanently-settled  zemindaree  lands. 
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In  the  first  Court  there  was  a  dispute  as 
to  the  valuation  of  this  suit,  the  defendant 
contending  that  the  valuation  had  been  placed 
below  the  proper  market-value  by  the  plaint- 
iff, because  he  had  not  ascertained  it  by 
calculating  ten  times  the  revenue  of  the 
whole  estate,  but  only  by  calculating  ten 
times  the  revenue  of  the  share  which  he 
claimed. 

The  Moonsiff  very  properly  decided  that 
this  contention  was  wrong  under  the  law, 
and  that  the  valuation  had  been  properly 
placed  by  the  plaintiff  on  a  calculation  of  ten 
times  the  revenue  of  the  share  which  he 
claimed.  The  case  was  afterwards  tried 
upon  limitation  and  upon  the  merits,  and 
was  finally  decided. 

Both  parties  are  said  to  have  preferred 
appeals,  which  were  heard  by  the  Subordi- 
nate Judge.  The  Subordinate  Judge  ap- 
pears to  have  taken  up  the  question  of  valu- 
ation. We  suppose  it  was  urged  before 
him.  orally,  though  it  does  not  appear  on 
the  record  in  the  grounds  of  appeal.  On 
this  question  the  Subordinate  Judge  decided 
that  a  certain  decree  of  the  Principal  Sudder 
Ameen  of  Tipperah,  and  certain  zemindaree- 
papers  filed  by  the  defendant,  proved  that 
the  market-value  of  the  property  was  larger 
tnan  what  had  been  stated  by  the  plaintiff, 
and  as  such  the  suit  should  have  been 
brought  in  the  Subordinate  Judge's  Court. 
The  Subordinate  Judge  decreed  the  appeal, 
and  remanded  the  original  suit  to  the  Moon- 
slff  with  O'-ders  to  return  the  plaint  to  the 
plaintiff,  who  would  present  it  to  the  proper 
Court. 

On  special  appeal,  two  objections  to  the 
decision  of  the  Lower  Appellate  Court  are 
taken :  first,  that  the  decision  of  the  Moon- 
siff  on  the  question  of  the  proper  valua- 
tion of  the  suit  was  final,  and  that,  even 
if  there  was  an  appeal,  the  Subordinate 
Judge  should  not  rely  upon  the  decision 
of  the  Tipperah  Court  in  which  the  question 
of  valuation  was  nowhere  decided ;  and 
secondly,  that  the  Lower  Court  should  not 
rely  upon  the  papers  of  one  side  in  the  suit 
without  going  into  the  case  and  ascertaining 
how  far  such  papers  are  reliable. 

It  seems  to  us  that  both  the  grounds  of 
appeal  are  good.  The  law,  as  regards  the 
valuation  of  suits  when  this  plaint  was  filed, 
was,  as  the  Subordinate  Judge  has  pointed 
out,  to  be  found  in  Act  XXVI.  of  1867,  Sche- 
dule B|  No.  Ill  note9  A  and  B,  and  more 


specially  in  the  3rd  portion  of  note  B. 
That  law  lays  down  that  in  suits  for  immove- 
able property  paying  revenue  to  Govern- 
ment, where  the  settlement  is  permanent, 
ten  times  the  revenue  so  payable  shall  be 
taken  to  be  the  market-value  thereof,  unless 
and  until  the  contrary  shall  be  proved. 

And  the  law  goes  on  to  say  that,  in  order 
to  ascertain  the  market-value,  the  Conrt 
may,  either  of  its  own  motion  ox  on  tbe 
application  of  any  party  to  the  suit,  o^ake 
certain  enquiries,  and  the  decision  ^  the 
Court  as  to  the  market- value  shall  be 
final. 

In  this  case,  it  seems  that  no  enquiry  was 
made  by  the  Court  of  its  own  motion ;  bat 
that  certain  objection  was  made  with  regard 
to  the  market-value  in  the  first  Court,  and 
that  objection  was  held  to  be  bad.  Under 
such  circumstances,  it  appears  to  us  that 
the  decision  of  the  Court  as  to  the  market- 
value  becomes  final. 

It  is  argued  before  us  that  the  decisioD 
would  only  be  final  where  some  commission 
had  issued  under  the  terms  of  this  Section. 
But  we  do  not  think  that  the  words  of  tbe 
law  are  intended  to  have  that  effect.  Th€ 
Court  is  not  bound  to  issue  any  commission. 
The  Court  may  make  such  enquiries  as  it 
thinks  necessary,  but  whatever  decision  has 
been  come  to  shall  be  final.  U|>on  tbe  de* 
cision  so  passed  there  is  no  appeal  to  ^ 
Subordinate  Judge. 

Another  argument  used  is  that  the  Subor- 
dinate Judge  has  authority  to  interfere  in  tbe 
matter  of  jurisdiction,  more  especially  as 
referred  to  in  Section  350,  ActVUI.  of  1859. 
Admitting  this  to  be  so,  the  question  as  to 
whether  the  Moonsiff  had  jurisdiction  or  not 
must  depend  upon  the  decision  which  be 
arrived  at  as  to  the  market-value  of  tbe  prp» 
perty.  Had  he  decided  that  the  market-value 
of  the  claim  was  of  a  value  beyond  his  juris- 
diction, the  Subordinate  Judge  nciight  b»*e 
held  that  he  had  no  jurisdiction.  But  faaviog 
decided  that  the  value  was  within  bis  juris- 
diction, and  that  decision  being  final,  the 
Subordinate  Judge  could  not  rule  that  on 
that  point  the  Moonsiff  had  no  jurisdic- 
tion. 

We  think  that  the  Subordinate  Judge's 
decision  should  be  set  aside,  and  the  case  be 
reinanded  to  the  Subordinate  Judge  to  de* 
cide  the  other  points  raised  in  appeal. 

Costs  will  follow  the  final  result. 
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The  13th  December  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dvvarkanath 

Miner,  judges. 

Certificate  of  administration— Act  XL.  of 
i858~Revocation. 

Case  No.  3  S3  of  1870. 

Miscellaneous  Appeal  from  an  order  pazsed 
hy  She  Officiating  Judge  of  Purneah, 
dated  the  21st  July  1870. 

Tusneef  Hossein  (Opposite  Party).     . 
Appellant, 

versus 

Bibee  Sookkhoo  (Petitioner),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Mohendro  Lall 
Shome  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

A  maoager  has  no  authority  to  deal  with  the  claims  or 
debts  and  liabilities  attaching  to  the  estate  of  a  minor 
wiUiout  having  taken  out  a  certificate  under  A<5t  XL. 
o£  12(53. 

An  «rder  for  a  certificate  may  be  revoked  under 
Seaion  21,  Aa  XL.  of  1859,  if  the  Judge  sees  sufficient 
cause  for  its  revocation  in  the  conduft  of  the  party  in 
whose  favor  it  was  granted. 

Bayley,  J. — I  am  of  opinion  that  this  ap- 
peal must  be  dismissed  with  costs.  The  pro- 
perty in  regard  to  which  this  appeal  arises 
was  the  property  of  one  Farra  Mahomed. 
It  appears  that  he  died  leaving  two  daughters 
and  a  son,  all  minors.  After  his  death,  an 
order  was  passed  granting  the  certificate 
under  Act  XL.  of  1858  jointly  10  one 
Tumeezooddeen,  the  son  of  Bibee  Sookkhoo, 
and  to  one  Tusneef  Hossein,  the  nephew  of 
the  deceased.  It  has  been  found  as  a  fact 
that  no  certificate  as  above  ordered  was,  in 
fact,  ever  issued,  and  ii  is  stated  that  inler- 
mediateiy  Tumeezooddeen  took  service  of  a 
nature  .which  prevented  him  acting  as 
Inanager  and  guardian  of  the  minors.  Th«j^ 
Is  also  tio  dispute  as  to  a  joint  certificate  in 
the  above  two  names  having  never  issued. 
It  further  appears  from  the  statement  of 
Tusneef  Hossein  himself  that  he  dealt  with 
the  property  of  the  minor  without  any  cer- 
tificate. 

Now,  in  the  first  place,  under  Section  3, 
Act  XL.  of  1858,  no  person  is  entitled  to 
insiftute  or  defend  any  suit  connected  sviih 
the  estate  of  which  he  claims  the  charge 
without  having  obtained  a  certificate  of  ad- 


ministration except  under  certain  provisos  ; 
and  secondly,  under  Section  18  of  the  said 
Act,  it  is  essential  for  a  person  to  obtain  a 
certificate  before  he  can  deal  with  the  claims, 
debts,  and  liabilities  attaching  to  the  estate 
of  the  minor.  It  is  clear,  therefore,  that  the 
action  of  Tusneef  Hossein  without  a  cer- 
tificate, either  jointly  with  Tumeezooddeen 
or  in  his  own  name,  was  entirely  illegal. 

The  next  question  is  whether,  under 
Section  21,  Act  XL.  of  1858,  the  Lower 
Court  had  authority  to  revoke  the  certificate 
given  to  the  appellant. 

Now,  the  terms  of  the  Section  are :  "  The 
**  Civil  Court  for  any  sufficient  cause  may 
**  recall  any  certificate  granted  under  this 
"Act,  &c."  This  leads  us  to  a  question 
of  fact,  viz.y  whether  any  sufficient  cause  has 
been  shown  to  recall  the  certificate.  I  think 
that  sufficient  cause  has  been  shown  in  the 
very  facts  admitted  by  the  appellant.  The 
judge  states  the  appellant  himself  acknow- 
ledged before  him  that  he  took  possession  of 
various  papers  and  goods  belonging  to  the 
minors,  and  released  an  estate  mortgaged  or 
sold  to  the  deceased  Farra  Mahomed,  and 
that  he  gave  a  loan  of  Rupees  3,000  out  of 
the  assets  of  the  minors  to  a  third  party 
without  any  security  and  on  a  simple  note  of 
hand.  It  is  contended  that  the  appellant  took 
possession  of  the  papers  and  goods  of  the 
minors  within  the  scope  of  his  office  as 
manager,  but  as  above  indicated  he  had  no 
authority  to  do  so  without  having  taken  out 
a  certificate. 

It  is  then   urged   that,  as  to  the  appel- 
lant having  released  the  mortgaged  estate, 
there    is     a    satisfactory    explanation,    m., 
that  for  the  sum  of  Rupees  200  he  gave  up 
a  deed  unregistered  and  unstamped,  and,  in 
consequence,   of   no   legal   value    whatever. 
Now,  this  was  a  case  in  which,  if  the  appel- 
lant really  acted  with  the  consent  of  Tumeez- 
ooddeen or  any  other  friend  of  the  minor,  it 
would    have  relieved   him   of  much  of  the 
doubts  attaching  to  his  conduct  in  this  trans- 
action ;  but  when  this  circumstance  is  view- 
ed in  connection  with  the  other  act  done  by 
the  appellant,  m.,  that  he  actually  of  his 
own  accord,  without  a  certificate  and  with- 
out the  assent  of  the  alleged  co-manager  or 
any  other  friends  of  the  minors,  gave  to  a 
third  party  a  loan  of   Rupees  3,000  out  of 
the  minor's  estate  without  sufficient  security, 
1  think  his  conduct  requires  a  more  serious 
consideration.     It  is,  however,  urged  by  Mr. 
Allen  that  Abdoollah  Khan  was  a  man  well 
known  as  a  banker  in  the  district,  and  that 
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was  a  sufficient  security.  I  do  not  think 
this  plea  will  avail  in  law.  No  prudent  man 
dealings  with  the  money  of  others,  specially 
of  minors,  would  lend  money  without  ordi- 
nary security  so  as  fully  to  protect  the  mi- 
nors and  provide  due  acquittance  to  himself. 
Upon  all  these  grounds,  I  think  it  is  not 
for  us  to  say  that  the  order  of  the  Judge 
below,  revoking  the  order  for  a  certificate  to 
the  appellant  under  Section  21,  is  without 
legal  authority. 

There  is,  however,  one  further  point  of 
appeal,  viz.,  that  certain  witnesses  were  ten- 
dered by  the  appellant,  but  not  examined  by 
the  Court.  No  petition,  however,  is  shown 
on  the  record  tendering  such  evidence,  or 
any  order  indicated  as  passed  by  the  Lower 
Court  refusing  to  hear  the  witnesses.  We 
think,  therefore,  that  this  ground  of  appeal 
alao  fails. 

On  the  whole,  I  see  no  ground  for  this 
appeal,  and  therefore  dismiss  it  with  costs. 

MiiUfy  y, — I  concur. 


The  13th  December  1870. 
Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges, 

Declaratory  suit— Genuineness  of  a  document 

— Limitation. 

Case  No.  1302  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Backer  gunge,  dated  the  jrst 
March  tSyo^  affirjning  a  decision  of  the 
Subordinate  Judge  of  thai  District^  dated 
the  20thJJuLy  i86g. 

Aratoonnissa  (one  of  the  Defendants), 

Appellanty 

versus 

Akram  Ali  (Plaintiff),  Respondent, 

Baboo  Kashee  Kant  Sein  for  Appellant. 

Baboo  Sreenath  Dass  for  Respondent. 

In  a  suit  to  set  aside  as  spurious  a  hibbanaraah  by 
which  property  otherwise  the  property  of  plaintiff  would 


become  the  property  of  another :  HELD  thati  as  there  was 
no  question  of  recovery  of  rent  or  mesne-profits  or  any 
thine  else  which  could  brings  the  case  under  Section  7;, 
Act  X.  of  1S59,  no  pica  of  limitation,  either  spedai  ox 
general,  could  be  taken. 

Glover^  J. — This  was  a  suit  by  the  plaint- 
iff for  confirmation  of  possession  in  a  one- 
anna  share  of  the  estate  of  the  plaintiff's  fa- 
ther, by  declaring  spurious  a  certain  hibba- 
namah  set  up  by  the  defendant,  Aratoonnissa, 
purporting  to  have  been  made  by  the  plaint- 
iff's father,  Azmut  Khan.  It  is  admitted 
that  the  plaintiff  is  the  heir  to  the  whole  of 
the  property  left  by  his  father,  and  that  he  is 
in  possession  thereof  with  the  consent  of  the 
co-heirs.  The  only  question  before  the 
Court  was,  therefore,  whether  the  hibbana- 
mah  set  up  was  or  was  not  a  genuine 
document. 

Both  Courts  have  found. upon  the  evidence 
that  it  is  not  genuine,  and  have  given  the 
plaintiff  a  decree  against  the  special  appel- 
lant. 

In  special  appeal,  it  is  contended  that  the 
Judge  ought  -to  have  tried  the  defendant's 
plea  of  special  limitation  under  Section  77  of 
Act  X.  of  1859;  secondly,  that  there  is  no 
finding  of  the  Judge  as  to  the  plaintiff's  pos- 
session, and  that,  as  he  has  come  into  Court 
seeking  a  confirmation  of  possession,  he  was 
bound  to  prove  that  he  was  in  possession  of 
the  lands  in  suit. 

With  regard  to  the  first  objection*  we 
observe  that  this  is  not  a  suit  to  set  aside 
any  Act  X.  decision,  but  a  suit  to  get  rid  of  a 
hibbanamah  by  which  property,  which  is 
otherwise  the  property  of  the  plaintiff,  would 
become  the  property  of  another  person. 
There  is  no  question  of  recovery  of  rent  or 
mesne-profits,  or  of  anything  else  which  could 
bring  the  case  under  Section  'j^  of  the  Rent 
Law;  and  therefore  we  think  that  no  plea  of 
limitation,  either  special  or  general,  can  be 
taken  in  this  case.  We  must  likewise  re- 
mark that  this  point  was  not  taken  before 
the  Judge  on  appeal:  at  all  evenU?,  no  notice 
of  it  is  to  be  found  in  his  decision. 

The  second  objection  is  disposed  of  bj  (he 
fact  that  the  Judge,  in  the  latter  part  off  his 
decision,  says  that  he  affirms  the  jadgmeot 
of  the  Lower  Court  in  its  entirety.  Now,  ihit 
judgment  decides  upon  evidence  that  the 
plaintiff  had  been,  and  was  at  the  moment  of 
bringinsr  the  suit,  in  possession  of  the  proper- 
ty claiiucd.  Both  grounds  of  special  appeal 
therefore  fail,  and  this  application  most  be 
dismissed  with  costs. 
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The  13th  December  1870. 

Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges, 

Mortg:ag:e — Redemption— Re-entry. 

Case  No.  1387  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  the  2^-Pergunnahs, 
dated  the  30th  April  1870,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  27th  A  ugust  iSbg, 

Chunder  Coomar  Banerjee  (Plaintiff), 

Appellanty 

versus 

Issur  Chunder  Neogy  (Defendant), 

Respondent, 

Baboo  Ram  Churn  Mitter  for  Appellant* 

Baboo  Opendro  Chunder  Bose  for 
Respondent. 

A  judgment'debtor  made  over  certain  plots  of  land 
to  the  decree-holder,  covenanting  that  the  land  should 
remain  in  the  possession  of  the  latter,  in  order  that  the 
decretal  money  might  be  realized  from  the  usufruct 
lor  a  period  of  8  years;  the  deed  stipulating  further 
that,  at  the  end  of  that  period,  if  anything  should  still 
he  found  due,  the  mortgagee  should  recover  the  same 
from  the  mortgagor,  neither  the  latter  nor  any  one 
claiminif  through  him  being  allowed  to  make  any  ob- 
jecrtion.  The  mortgagor  then  sold  his  rights  and  in- 
terests in  the  land,  and  the  purchaser  sued  the  mortgagee, 
asking  to  have  the  land  released  on  payment  of  what 
mMit  still  be  due  of  the  original  debt.  Held  that 
pJiMOtiff  could  not  re-enter  on  the  land  before  the  expi- 
rmtion  of  the  8  years. 

Glover,  J, — Wk  see  no  necessity  for  call- 
ing upon  the  respondent's  pleader  in  this 
case.     The  plaintiff  is  the  purchaser  of  an 
equity  of  redemption   from  the  mortgagor, 
Gobind  Chunder,  against  whom  there  was  a 
decree  obtained  in  the  Civil  Court  by  one 
Kasbee  Chunder.     In  execution  of  that  de- 
cree, Grobind  Chunder  was  arrested,  and  in 
order  to  save  himself  from  the  humiliation  of 
going  to  jail,  he  made  over  certain   small 
plots  of  land  to  the  decree-holder  by  an  ek- 
rarnamah,  in  which  he  covenanted  that  these 
lands  should  remain   in   the   possession  of 
Kashee  Chunder,  in  order  that  the  decretal 
money  might  be  realized  from  their  usufruct, 
for  a  period  of  8  years  from  the  date  of  the 
ekrarnamah,  92s.,  the  5th  of  March    1864. 
The  deed  contained  a  further  stipulation  to 
the   effect  that,  at  the  end  of  these  8  years, 
If  any  thing  should  still  be  found  due  on  the 
amount  of  the  original  decree,  the  mortgagee 
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was  to  recover  that  amount  from  the  mort- 
gagor, and  also  that  neither  the  judgment- 
debtor,  the  mortgagor,  nor  any  person  claim- 
ing throtigh  him,  should  be  allowed  to  make 
any  objections  to  that  arrangement.  Since 
the  execution  of  this  ekrarnamah^  it  appears 
that  Gobind  Chunder  has  sold  his  rights 
and  interests  in  the  land  to  the  present  plaint- 
iff, and  the  plaintiff  now  comes  into  Court 
asking  to  have  the  land  released  to  him  on 
payment  of  whatever  might  still  be  due  of 
the  original  debt. 

Both  Courts  have  found  against  the  plaint- 
iff, holding  that  Gobind  Chunder,  through 
whom  the  plaintiff  claims,  was  bound  by 
the  terms  of  the  ekrarnamah,  according  to 
which  he  could  not  re-enter  into  the  land 
before  the  expiration  of  8  years. 

In  special  appeal,  it  is  contended  that  the 
Lower  Appellate  Court  has  misconstrued  the 
ekrarnamah ;  and  that,  on  the  terms  of  that 
document,  and  according  to  principles  of 
equity,  the  plaintiff  ought  to  be  allowed  to 
re-enter  on  the  land  upon  paymeKkt  in  full  of 
all  that  might  still  be  found  due  under  the 
original  decree. 

On  the  objection  as  to  the  misconstruc- 
tion of  the  ekrarnamah  by  the  Lower  Appel- 
late Court,  it  appears  to  us  that  the  Judge 
was  right,  and  has  put  upon  the  ekrar  the 
only   meaning   which    it   could    reasonably 
bear.    The  document  most  distinctly  hands 
over  this   land  to  Kashee   Chunder  to   do 
what  he  likes  with  it,  and  to  get  what  he 
could  from  it  during  a  period  of  8  years. 
There  is  no  provision  made  in  it  that,  if  by 
any  chance,   such  as  a  succession  of  good 
seasons  or  an  increase  in  value  of  the  pro- 
duce of  the  land,   the  usufruct  repays  the 
amount  of  decretal  money  before  the  8  years 
expire,  Gobind  Chunder  is  to  re-enter  into 
possession.     In  fact,  the  only  stipulation  we 
find    in   the    document   is  the   other   way, 
namely,  that  if  there  is   anything  still  due 
at  the  end  of  the  8  years,  the  decree-holder 
is  to  recover  that  sum  from  the  mortgagor. 
Then  as  to  equity,  we  fail  to  see  how  the 
plaintiff  is  entitled  to  any   particular  con- 
sideratlon.     He    or    the    person    through 
whom  he  claims  mortgaged  the  land  for  a 
fixed  period  of  8  years,  and  put  it  out  of 
his  power  to  re-enter  into  the  land  before 
the  expiration  of  those   8  years.    It  may 
very  well  be  that  the  mortgagee  would  not 
have  consented  to  (he  arrangement,  or  have 
allowed  bis  judgment-debtor  to  go  free  upon 
any  other  terms  but  those  of  the  ckrama- 
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mah;  he  might  have  intended  to  spend 
capital  upon  the  land,  or  he  might  have 
been  actuated  by  a  desire  to  become  a 
landed  proprietor ;  but  whatever  his  reasons 
may  have  been,  we  can  only  go  upon  the 
terms  of  the  contract  before  us,  and  these 
are  distinct  to  the  effect  that  £or  a  period  of 
8  years,  neither  the  mortgagor  nor  the  person 
claiming  through  him  would  have  it  in  their 
power  to  re-enter  into  possession  of  the 
.land.  We  have  been  referred  to  a  passage 
in  Macpherson  on  Mortgages,  5th  edition, 
page  izg,  in  which  it  is  said  that  it  has 
been  held  that  even  a  special  agreement, 
that  the  mortgagee  shall  remain  in  posses- 
sion until  payment  of  the  debt  is  made  in 
one  sum,  does  not  prevent  the  mortgage 
from  being  at  an  end  whenever  the  mort- 
gagee has  received  both  principal  and  in- 
tereat.  This  passage  refers  to  the  case  of 
Punjum  Singh  versus  Ameena  Khatoon  in 
the  6th  Weekly  Reporter,  page  6. 

But  that  case  appears  by  no  means  ana- 
logous to  the  present  one,  and  moreover  it 
was  a  decision  upon  a  contract  entered  into 
previous  to  the  passing  of  Act  XXVUI.  of 
1855.  The  same  remarks  apply  to  the  case 
cited  by  the  pleader  for  the  special  appellant 
of  Deen  Dyal  Sahoo  versus  Gunesh  Maha- 
toon,  published  in  ii  Weekly  Reporter, 
page  528.  The  decision  in  that  case  also 
turns  on  the  fact  that  the  contract  was 
entered  into  before  the  repeal  of  the  usury 
law.  The  case  of  Soorjun  Chowdhry 
versus  Imambandee  Begum,  at  page  527  of 
the  same  volume,  is  very  much  analogous  to 
the  case  now  before  us,  and  appears  to  sup- 
port the  opinion  we  have  come  10. 


The  14th  December  1870. 
Presenl.- 

The  Hon'ble  £.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

RepreMutfttive  of  a  landlord— Right  of  action- 
Section  24,  Act  X  of  1859, 

Case  No.  658  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  Beerbhoom,  dated  Ihe  ly'th 
January  i8yo,  reversing  a  decision  0/ Ihe 
Moonsif  of  that  District,  dated  the  30th 
September  i86g. 


'^''        Pol.)UV, 
LaliMohnn  Singh  tv^^^^j;^^^^ 


Troyluckhonath  Ghose  md  oi\«ti  (Wend 

ants),  Jieiponiaili. 
Baboo  Mohinee  Mohun  Roy  io,  J,^,^^^^^^^ 
Babooi  Mohendro  Latt  Skomi  u,i  Kci^w 
nalh  Chatttrjte  for  Rtspondems. 

The  a$sif;nee  or  other  legal  feprmntifne  ol  .1..A. 
lord  has  a  right  to  maintain  a  suit,  u.d,,  ^^^  y^ 
\.  of  1859,  against  a  gomasbta  emplo,,^  t,  ii,e  iJ,^ 
for  moneys  received  by  the  KomisHu  In  the  count  ai  t^ 
employ  mem. 

Afi/ler.J. — The  only  question  to  be  iJet«- 
rained  in  this  case  is,  whether  the  assignee 
of  a  landholder  can  maintain  a  suit  agiingt 
a  gomashta  employed  by  the  latter,  lot  mo- 
neys received  by  the  gomashta  in  the  contse 
of  his  employment. 

I  i 


Section  24,  Act  X.  of  1859,  runs  as  follows: 
"  Suits  by  zemindars   and  other  persons  i 
"the  receipt  of  rent  against  any  agent  er 
" ployed  by  them  in  the  management  of  land, 
"or    in    the   collection    of    rents,    &c..   Sji., 
"shall  be  cognizable  by  the  Colleclora,  and 
"shall    be    instituted    and    tried    under    the 
"  provisions  of  this  Act,  and  shall  be  cogoi- 
"zable  by  no  other  Court." 

The  words  "  suiti    by  temindar    or     e>ther 
persons  in  the  receipt  of  rent,"  together  nitb 
the  words  "employed  by  them"  which    come 
immediately   afterwards,  might,   at     ihe     first 
sight,  appear  to  justify   the  conlenvion  \\vil. 
the  operation  of  the  Section  was  intended  10 
be  confined  to  those  cases  only  in  which,  i-tc 
plaintiff  himself  is  ^defacto  landholder,  and 
the  person  sued  is  the  agent  who    -was    en*' 
ployed  by  him  directly  in  the  collection    c 
rents.    But,  on  closer  examination,   it   w.ill  I* 
found  that  such  a  construction  would  not  k> 
a  proper  one. 

I  do  not  think  that  it  was  intended  t>y  tfc 
Legislature  that  the  right  of  suln^  und< 
Section  2^  should  be  confined  to  the  employ 
ers  only,  and  not  extended  to  their     legal    n 

ptesentatives. 

The  object  of  the  Section  was  to  define 
particular  class  of  suits,  and  10  ai>f>oiT\1 
particular  tribunal  for  their  trial.  Ir'or     t 

fulfilment  of  this  object,  it  was  not  neces^s 
for  the  Legislature  to  make  any  special 
ference  to  the   legal   representatives      of 
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parties  expressly  mentioned  therein ;  inas- 
much as  such  representatives  would  be  en- 
titled, according  to  the  general  principles  of 
law,  to  stand  in  the  precise  position  occu- 
pied by  their  predecessors.  If  a  landholder 
is  competent  to  sue  his  gomashta  under 
Section  24,  the  right  of  his  legal  represent- 
ative to  sue  under  that  Section  would  seem 
to  follow  as  a  matter  of  course.  The  cause 
of  action  would  survive  to  the  legal  represent- 
ative if  he  happens  to  be  the  heir,  or  pass  to 
him  by  transfer  if  he  is  an  assignee ;  and  as 
that  cause  of  action  is  cognizable  by  the 
Collectors  only,  the  Court  of  the  Collector 
would  be  the  proper  Court  to  try  the  suit  in 
either  case. 

The    contrary    interpretation    would    be 
productive  of  the  greatest  confusion. 

If  the  assignee  of  a  landholder  is  not  in 
a  position  to  maintain  a  suit  under  Section 
24,  the  Civil  Court  would  be  bound  to  enter- 
tain his  claim ;  for  he  must  have  his  remedy 
somewhere.  But  what  period  of  limitation 
would  be  applied  to  such  a  suit  when  it  is 
brought  in  the  Civil  Court?  Section  33  of 
Act  X.  of  1859  says  that  suits  under  Section 
24  may  be  brought  at  any  time  during 
the  continuance  of  the  agency,  or  within  one 
year  from  the  termination  thereof.  But 
if  the  assignee  of  a  landholder  cannot  be 
permitted  to  sue  under  Section  24,  the  pro- 
vision of  Section  33  would  be  necessarily  in- 
applicable to  the  suit  brought  by  him  in  the 
Civil  Court,  and  this  latter  suit  must,  there- 
fore, be  governed  by  Act  XIV.  of  1 859.  This 
Act,  however,  has  not  made  any  special  pro- 
vision for  such  a  class  of  suits,  and  we  must, 
therefore,  apply  to  them  the  six  years'  rule 
of  limitation  prescribed  by  Clause  16  of 
Section  i  of  that  Act.  At  any  rate,  it 
has  been  held  by  a  Full  Bench  decision  of 
this  Court  that  the  periods  of  limitation 
prescribed  by  Act  X.  of  1859  have  not  been 
akered  or  modified  in  any  manner  by  Act 
XIV.  of  1859  ;*  and  it  is  clear  that  any  period 
of  limitation  which  we  might  select  from 
the  latter  Act  would  be  different  from  that 
laid  down  in  the  33rd  Section  of  Act  X.  of 
1859.  Can  it  be  contended  for  one  moment 
that  it  was  ever  intended  by  the  Legislature 
that  the  period  of  limitation  would  vary  in 
the  two  suits,  namely,  the  suit  brought  by 
the  landholder  himself  in  the  Court  of  the 
Collector,  and  the  suit  brought  upon  the 
same  cause  of  action  by  his  legal  represen- 
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tatives  against  the  same  defendant  in  the 
Civil  Court  > 

Several  cases  have  been  decided  by  this 
Court,  in  which  it  has  been  held  that  the 
heirs  and  other  legal  representatives  of  the 
agents  described  in  Section  24  of  Act  X.  of 
1859,  as  well  as  those  of  their  sureties,  can 
be  sued  under  that  Section  in  the  Revenue 
Court.  These  cases,  no  doubt,  are  not  con- 
clusive upon  the  point  now  under  our  consi- 
deration. But  they  are  based  upon  the  same 
principle  of  interpretation  for  which  the 
plaintiff  has  been  contending  in  this  case. 
The  heirs  and  other  legal  representatives  of 
the  agents  or  of  their  sureties  have  not  been 
specially  mentioned  in  Section  24.  But  if 
those  persons  can  be  sued  under  that  Section, 
there  seems  to  be  no  reason  why  the  right  of 
maintaining  such  suits  should  not  be  extend- 
ed to  the  heirs  and  other  legal  representatives 
of  the  ''  zemindars  and  other  persons  in  the 
receipt  of  rent." 

Suppose,  for  instance,  that  a  zemindar 
dies  leaving  his  estate  to  his  heir  or  to  a 
devisee.  Can  it  be  contended  for  one  mo- 
ment that  the  heir  or  devisee  would  be  ob- 
liged to  sue  his  ancestor's  gomashta  in  the 
Civil  Court,  when  it  is  clear  that  the  ances- 
tor himself  could  have  sued  that  very  go- 
mashta in  the  Collector's  Court  at  any  time 
before  his  death,  provided  that  the  claim  was 
not  barred  by  the  provisions  of  Section  33  of 
Act  X.  of  1 859 }  Or  that  the  suit  of  the  heir 
or  devisee  would  be  subject  to  a  different 
rule  of  limitation,  although  it  may  be  based 
upon  the  same  cause  of  action  ? 

Suppose,  again,  that  the  zemindaree  of  a 
zemindar  is  sold  for  arrears  of  Government 
revenue,  immediately  after  he  has  ascertain- 
ed that  the  gomashta  employed  by  him  in 
the  collection  of  the  rents  of  that  zemindaree 
has  embezzled  a  large  sum  of  money  in  the 
course  of  his  employment.  Can  it  be  argued 
that  the  zemindar  would  not  be  permitted  to 
sue  under  Section  24  of  Act  X.  of  1859,  mere* 
ly  because  he  is  no  longer  a  zemindar  in  the 
actual  receipt  of  jent  ? 

I  see  no  reason  whatever  for  adopting 
such  a  narrow  construction  of  the  Section ; 
and  if  we  extend  the  operation  of  that  Sec- 
tion to  suits  brought  by  the  heirs  or  devisees 
of  landholders,  there  seems  to  be  no  ground 
for  holding  that  it  is  not  to  be  extended  to 
their  assignees  also. 

For  the  above  reasons,  I  would  reverse  the 
decision  of  the  Lower  Appellate  Court,  and 
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renn^kid  this  cas6  to  that  Court  in  order  to  try 
it  upon  its  merits.  The  costs  of  the  litiga- 
tion up  to  this  stage  ought  to  abide  the  ulti- 
mate result. 

yackson,  y, — I  also  think  that  this  case 
should  be  remanded  to  the  Lower  Appellate 
Court  to  be  tried  on  the  merits.  The  costs 
6f  the  appeal  to  this  Court  and  of  the  Lower 
Appellate  Court  to  abide  the  final  result  of 
the  case. 


The  14th  December  1870. 

Present : 

The  Hon'ble  £.  Jackson  and  Dwarkanath 
Mitter,  Judges, 

Bonds— Joint  liability— Contribution. 

Case  No.  835  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan^ 
dated  the  gth  February  i8jo,  reversing  a 
decision  of  the  Moonsijf  of  Aosgram^ 
dated  the  26th  August  i86g. 

Troyluckho   Nath  Roy  (Defendant), 
Appellant^ 

versus 

Kashee  Nath  Roy  and  another  (PlaintifFs), 

Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

Plaintiffs  and  defendants  i  and  2  borrowed  a  sum 
of  npntv  from  the  defendant  No.  4,  under  a  bond  by 
which  they  made  themselves  jointly  liable.  On  the 
sxpiration  of  the  stipulated  time  for  repayment,  the 
l^ntiffs  alone  executed  a  second  bond  m  favor  of 
defendant  No.  4,  and  a  part  of  the  proceeds  of  this 
bond  bemg  applied  to  the  liquidation  of  .the  debt  due 
undtr  the  first  l)ond,  the  residue  uas  paid  to  them  in 
Otth.  They  then  sued  defendants  Nos.  1  and  2  for 
comtribuiioD. 

Held  that  the  first  bond  had  been  legally  paid  off,  and 
that  the  plaintiffs  were  entitled  lo^ue  defendants  1  and 
2  for  contribution. 

Mitter,  J.— The  plaintiffs  in  this  case  and 
tb«  defendants  Nos.  i  and  2  borrowed  a  cer- 
tain sum  of  money  from  the  defendant  No. 
4,  under  a  bond  by  which  they  made  them- 
selves jointly  liable  for  the  debt. 

'On  the  expiration  of  the  stipulated  time 
for  repayment,  the  plaintiffs  alone  executed 
a  second  bond  in  favor  of  defendant  No.  4 


and  a  part  of  the  proceeds  of  this  bond  being 
applied  to  the  liquidation  of  the  debt  due 
under  the  first  bond,  the  residue  was  paid  to 
them  in  cash. 

This  suit  has  been  brought  by  the  plaint- 
iffs for  contribution  against  the  defendants 
Nos.  I  and  2. 

The  creditor,  as  has  been  already  observed, 
was  made  a  defendant  in  the  case,  and  his 
answer  was  that  the  debt  due  under  the 
first  bond  had  been  satisfied  by  the  plaintiffs 
in  the  manner  alleged  by  them. 

The  defendants  Nos.  i  and  2  urged  in  their 
written  statement  that  the  debt  due  under 
the  first  bond,  which  is  admitted  to  be  a 
genuine  instrument,  has  not  been  de  facto 
paid  by  the  plaintiffs,  inasmuch  as  there  has 
been  no  actual  payment  of  money ^  and  that 
the  plaintiffs  had  no  right  to  execnte  the 
second  bond,  which  is  also  admitted  to  be 
genuine,  without  their  consent. 

I  confess  that  I  am  utterly  at  a  loss  to 
understand  what  the  defendants  Nos.  i  and 
2  mean  by  saying  that  the  plaintiffs  had  tx) 
right  to  execute  the  second  bond  witbottt 
their  consent.  But  be  this  as  it  may,  I  am 
of  opinion  that,  upon  the  admitted  facts  of 
this  case,  the  plaintiffs  are  entitled  to  re- 
cover. 

The  only  question  which  we  have  to  de- 
termine in  this  case  is,  whether  the  joint 
debt  created  by  the  first  bond  has  been  ac- 
tually satisfied  by  the  plaintiffs  or  not.  If 
this  question  is  answered  in  the  affirmative 
the  right  of  the  plaintiffs  to  obtain  contri- 
bution from  the  defendants  Nos.  i  and  a, 
who  were  jointly  responsible  with  ihem 
for  that  debt,  would  follow  as  a  matter  of 
course. 

After  giving  my  best  consideration  to  this 
point,  I  am  clearly  of  opinion  that  the  con- 
tention of  the  defendants  Nos.  i  and  a, 
who  are  now  special  appellants  before  us,  is 
without  any  valid  foundation. 

I  think  it  may  be  safely  affirmed  as  a  pro- 
position of  law  that  the  pledge  of  a  man's 
credit  is  a  sufficient  legal  consideroH^n.  If 
a  man  chooses  to  advance  money  upon  the 
credit  of  another,  the  repayment  of  that 
money  is  a  matter  entirely  between  himself 
and  his  debtor;  but  the  latter  is  neverthe- 
less competent  to  deal  with  the  proceeds  of 
the  loan  in  any  manner  not  prohibited  by 
law,  for  he  is,  to  all  intents  and  purposes, 
the  lawful  owner  of  those  proceeds. 
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In  the  preaent  case,  it  cannot  be  disputed 
that  the  plaintiffs  had  every  right  to  ex- 
ecute the  second  bond  in  favor  of  defendant 
No.  4,  and  to  take  from  him  the  amount 
covered  by  it  on  the  pledge  of  their  own  per- 
sonal security.  It  was  the  business  of  the 
creditor  to  see  whether  it  would  be  safe  for 
him  to  advance  money  upon  such  a  security ; 
but  if  the  creditor  was  satisfied  with  it,  the 
defendants  Nos.  i  and  2  can  have  nothing  to 
do  in  the  matter.  It  is  clear,  therefore,  that 
the  proceeds  of  the  second  bond  lawfully  be- 
longed to  the  plaintiffs,  and  the  plaintiffs 
were,  therefore,  fully  justified  in  treating  those 
prooeeds  as  their  own  money. 

Now,  the  plaintiffs  say  that  they  have  paid 
oS  a  joint-debt  which  was  due  from  them 
and  the  defendants  i  and  2,  with  a  part  of 
the  proceeds  of  the  second  bond  which  they 
have  executed  upon  their  own  responsibility, 
though  in  favor  of  the  same  creditor.     The 

J*oint-bond  has  been  cancelled.  The  payment 
las  been  endorsed  on  the  back  of  it  in  the 
usual  manner,  and  it  is  now  filed  by  the 
plaintiffs  in  this  suit  as  a  document  returned 
to  them  by  the  defendant  No.  4  as  a  paid  off 
bond.  These  facts  have  been  not  only  proved 
by  legal  evidence,  but  they  are  admitted  by 
the  creditor  as  well  as  by  the  defendants  i 
and  2.  How  then  can  it  be  contended  that 
the  joint-debt  has  not  been  de  facto  extin- 
guished? Or  that  the  plaintiffs  have  not 
actually  satisfied  that  debt  ^ 

Suppose,  for  instance,  that  the  plaintiffs  had 
execoled  the  second  bond  in  favor  of  some 
body  else,  and  not  in  favor  of  the  defendant 
No.  4 ;'  and  suppose  also  that  they  had  paid 
o€F  the  joint-debt  due  under  the  first  bond 
with  the  proceeds  of  the  second.  Could  it 
have  been  contended  for  one  moment  that 
such  a  payment  would  not  have  been  a  legal 
payment  of  the  debt,  or  that  the  plaintiffs 
could  not  have  sued  the  defendants  i  and  2 
for  contribution  on  the  basis  of  such  a  pay- 
nieiit?  I  am  aware  of  no  authority  by  which 
such  a  position  can  be  maintained,  nor  can  I 
find  out  any  reason  why  we  should  make  any 
difltinction  between  the  case  supposed  and 
the<case  now  before  us,  merely  because  the 
creditor  in  whose  favor  the  second  bond  was 
executed  happens  to  be  the  same  person  who 
had  advanced  money  under  the  joint- bond. 

It  has  been  said  that  the  plaintiffs  have 
not  paid  anything  in  cash  out  of  their  own 
pockets.  But  this  circumstance  is  of  no  im- 
portance. The  debt  due  under  the  first  bond 
was  satisfied  out  of  money  which  was  legally 


the  money  of  the  plaintiffs,  and  whether  the 
plaintiffs  actually  took  that  money  in  the 
first  instance  from  the  defendant  No.  4,  and 
then  paid  it  back  to  him  in  satisfaction  of 
the  joint-bond,  the  fact  would  still  remain  the 
same,  namely,  that  the  latter  bond  has  been 
satisfied  in  full.  The  mere  ceremony  of 
taking  the  money  first,  and  then  giving  it 
back  to  the  defendant  No.  4,  cannot  affect  the 
question  one  way  or  the  other ;  and  it  would 
be  obviously  improper  to  insist  upon  the  per- 
formance of  such  a  ceremony  as  a  sine  qua 
non  to  the  validity  of  the  payment. 

It  has  been  further  urged  that  the  plaint- 
iffs might  never  be  in  a  position  to  pay  the 
debt  contracted  by  them  under  the  second 
bond,  and  that  it  would  be,  therefore,  unjust 
to  decree  contribution  in  their  favor.  This 
argument  also  is  of  no  force  whatever.  The 
plain'.iffs  might  or  might  not  satisfy  the  debt 
due  from  them  under  the  second  bond,  or  the 
defendant  No.  4  might  hereafter  excuse  them 
the  payment  of  that  debt.  But  these  are 
contingencies  which  cannot  possibly  affect 
the  interests  of  the  defendants  i  and  2.  These 
defendants,  it  is  clear,  can  never  be  called 
upon  to  pay  any  part  of  that  debt;  and  it  Is 
equally  clear  that  they  cannot  be  molested 
any  further  on  account  of  the  debt  due  from 
them  under  the  first  bond.  Whatever  doubts 
might  have  been  possibly  entertained  upon 
this  last  point,  the  conduct  of  the  defendant 
No.  4  in  this  case  would  be  sufficient 
guarantee  against  any  such  molestation; 
and  it  is,  therefore,  a  matter  of  no  con- 
sequence to  the  defendants  1  and  2 
whether  the  amount  due  under  the  first  bond 
has  been  paid  by  the  plaintiffs  in  cash,  or 
whether  that  amount  has  been  included  in 
a  subsequent  bond  for  which  the  plaintiff 
alone  are  liable. 

Suppose,  for  instance,  that  the  defendant 
No.  4  had  sold  his  rights  under  the  first 
bond  to  a  stranger,  but  on  credit.  Whether 
the  purchaser  would  pay  the  purchase^ 
money  to  the  defendant  No.  4  or  not, 
it  is  perfectly  clear  that  he  would  be 
fully  competent  to  sue  the  parties  bound 
by  that  bond  for  the  amount  due  under 
it.  But  if  the  purchaser  could  maintain 
such  an  action,  I  do  not  see  any  reason 
why  the  defendants  i  and  2  should  be 
permitted  to  take  any  exception  to  this 
suit  for  contribution.  The  plaintiffs  have 
pledged  their  own  credit  exclusively  by  the 
second  bond.  The  creditor  has  accepted 
that  pledge  as  a  sufficient  satisfaction  of  the 
first  bond,  and  there  was  no  law  that  I  am 
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aware  of  which  could  prevent  him  from 
doing  so.  The  particular  mode  in  which 
the  plaintiffs  have  satisfied  the  joini  debt 
can  be  of  no  consequence  whatever  to  the 
defendants  i  and  2,  provided  that  that 
debt  has  been  satisfied  according  to  law; 
and  I  do  not  see  any  reason  to  hold  that  the 
first  bond  has  not  been  legally  paid  off. 
The  defendant  No.  4  cannot  sue  upon  that 
bond  any  longer,  particularly  after  his  ad- 
mission in  this  case ;  and  as  the  defendants 
I  and  3  have  enjoyed  their  share  of  the 
money  which  was  advanced  upon  that  bond, 
they  are  bound  in  law  to  give  back  to  the 
plaintiffs  a  proportionate  share  of  that  mo- 
ney, the  plaintiffs  having  discharged  the 
whole  of  the  Join/  obligation. 

Suppose,  for  instance,  that  the  plaintiffs 
in  this  case  had  been  the  assignees  of  the 
first  bond.  Suppose  also  that  the  defendant 
No.  4  had  given  them  credit  for  the  purchase- 
money,  either  on  their  own  personal  se- 
curity or  on  the  security  of  some  proper- 
ty duly  hypothecated  to  him  for  that  pur- 
pose. Suppose  even  that  the  defendant 
No.  4  had  made  a  gift  of  his  right  under 
the  first  bond  in  favor  of  the  plaintiffs. 
Can  it  be  contended  that  the  plaintiffs  could 
not  have  maintained  a  suit  against  the  de- 
fendants  i  and  4  ^or  ^^^'^^  share  of  the 
debt?  Of  course,  those  defendants  would  be 
entitled  to  plead  in  such  a  suit,  which  is  to 
be  brought  in  the  shape  of  a  suit  for  con- 
tribution, that  they  are  not  liable  to  pay  any- 
thing more  than  that  share,  but  the  action 
would  be  clearly  legal.  It  has  been  held 
by  a  Full  Bench  of  this  Court  that,  if  one 
of  two  persons  jointly  bound  under  a  decree 
Ukes  an  assignment  of  the  decree  from  the 
judgment-creditor,  he  would  not  be  entitled 
to  recover  from  his  co-debtor  anything 
more  than  a  proportionate  share  of  the 
amount  of  purchase-money  actually  paid. 
But  this  ruling  does  not  seem  to  be  any  way 
favorable  to  the  defendants  i  and  2.  On 
the  contrary,  it  recognizes  the  principle  that 
the  assignee  of  the  decree,  though  he  is 
himself  one  of  the  parties  bound  by  it,  is 
entitled  to  sue  his  co-debtor  for  contribution, 
although  it  has  modified  the  measure  of  the 
contribution  to  a  certain  extent.  Such  mo- 
difications, however,  would  be  quite  out  of 
place,  if  the  case  is  the  case  of  a  donee  or 
heir,  and  not  that  of  a  purchaser.  One  of 
two  joint  obligors  might  succeed  to  the  in- 
terests of  the  obligee,  either  under  a  testa- 
mentary devise  from  him  or  as  his  heir,  and 
it  is  perfectly  clear  that  the  devisee  or  donee 
would    be    entitled    to    recover    from    hit 


co-debtor  to  the  full  extent  of  the  benefit 
derived  by  the  latter  from  the  joint  loan. 
But  be  this  as  it  may,  if  the  plaintiffs  could 
maintain  this  suit  either  as  the  assignee  or 
as  the  heir  of  the  defendant  No.  4,  there 
seems  to  be  no  reason  whatever  why  they 
shouJd  not  succeed  in  this  case.  They  have 
paid  the  joint-debt,  and  that  debt  is 
no  longer  in  existence.  The  defendants  i 
and  2  have  been  discharged  from  their  share 
of  the  liability  for  that  debt,  and  the  credit- 
or has  accepted  the  second  bond  as  a  good 
and  valid  exchange  for  the  first.  Whether 
the  money  due  under  the  second  bond  is  ever 
paid  or  not  is  a  matter  entirely  between  the 
plaintiffs  and  the  defendant  No.  4;  and  as 
the  first  bond  might  have  been  Satisfied  by 
the  plaintiffs  with  the  proceeds  of  another 
bond  executed  by  them  in  favor  of  any 
other  person,  I  see  no  reason  for  holding 
that  the  joint-debt  has  not  been  de  facto  satis- 
fied by  th'em,  merely  because  it  has  been  paid 
off  with  the  proceeds  of  a  subsequent  bond 
executed  in  favor  of  defendant  No.  4. 

A  faint  attempt  was  made  by  the  pleader 
for  the  special  appellants  to  make  out  that 
there  is  something  unfair  in  the  mode  in 
which  this  suit  has  been  brought  But  I 
do  not  see  the  slightest  ground  to  justify 
such  a  contention.  The  facts  are  all  admit- 
ted, and  it  is  quite  clear  that  the  defendants 
I  and  2  are  perfectly  safe  from  a  double  de- 
mand for  the  same  debt.  The  plaintiffs  and 
the  defendant  No.  4  did  think  it  mutually 
convenient  to  enter  into  the  transaction 
represented  by  the  second  bond,  and  there  is 
no  law  which  could  prevent  them  from  doing 
so.  By  that  transaction,  a  joint-debt  admit* 
tedly  due  to  the  defendant  No.  4  both  from 
the  plaintiffs  and  the  defendants  i  and  2,  has 
been  extinguished  or  paid  off ;  and  it  is  not 
even  pretended  that  the  plaintiff  is  a  mere 
benameedar  for  the  defendant  No.  4>  ^or  in 
that  case  a  question  might  have  arisen 
whether  a  benameedar  could  sue  in  his  own 
name.  In  this  state  of  facts,  I  do  not  see 
that  any  unfair  advantage  has  been  taken 
against  the  defendants  1  and  2,  either  by  the 
plaintiffs  or  by  the  defendant  No  4,  or  that 
there  would  be  any  hardship  or  injustice  if 
we  compel  the  defendants  i  and  2  to  pay 
only  that  portion  of  the  joint  debt  by  which 
they  have  been  actually  benefited. 

The  last  point  urged  is  that  the  plaintiffs 
cannot  maintain  this  suit  for  contribatton.  In- 
asmuch as  they  paid  off  the  debt  due  under 
the  first  bond  at  a  time  when  there  was 
<' no  pressure  upon  them'*    I  confess  that  I 
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am  unable  to  understand  the  force  of  this 
argument.  It  is  admitted  that  the  debt  had 
become  due  at  the  time  when  it  was  paid 
off  by  the  plaintiffs;  and  as  debtors  are 
always  under  the  legal  pressure  of  the 
obligations  entered  into  by  them  for  the 
payment  of  their  debts,  it  is  manifestly  er- 
roneous to  raise  any  question  of  voluntary 
payment  in  this  case.  It  has  been  said  that 
the  plaintiffs  ought  to  have,  at  any  rale, 
asked  the  defendants  i  and  2  to  pay  their 
portion  of  the  joint  debt  before  they  took 
upon  themselves  to  satisfy  that  debt  in  the 
mode  alleged  by  them.  But  the  plaintiffs 
were  under  no  legal  obligation  to  do  so,  nor 
can  their  right  to  recover  contribution  be 
affected  by  the  omission.  The  debt  was  a 
joini  debt,  and  it  is,  therefore,  clear  that 
the  plaintiffs  were  just  as  much  liable 
to  satisfy  it  as  the  defendants  1  and  2,  so 
far  as  the  creditor  was  concerned.  The 
plaintiffs  had  a  perfect  right  to  discharge 
that  liability  without  consulting  with,  or 
waiting  for,  anybody  ;  and  as  for  the  defend- 
ants 1  and  2,  they  have  not  been  put  in  a 
worse  position  than  that  in  which  they 
would  have  been  if  the  original  creditor  had 
sued  them  for  the  Join f  debt.  In  discharg- 
ing a  debt  which  hr.s  already  btcome  due, 
a  man  is  not  bound  to  wait  until  legal  pro- 
ceedings are  taken  out  against  him,  nor  is 
there  any  reason  why  he  should  be  obliged 
to  allow  the  interest  upon  that  debt  to  ac- 
cumulate, or  even  to  allow  the  debt  itself  to 
run  on  (if  he  is  in  a  position  to  satisfy  it) 
until  such  proceedings  are  taken  out. 

Much  stress  has  been  laid  upon  the  last 
point  on  the  strength  of  a  decision  passed 
by  a  Division  Bench  of  this  Court;  but  as 
that  point  does  not  appear  to  have  been 
taken  in  any  shape  in  either  of  the  Courts 
below,  1  would  not  allow  it  to  be  taken  here 
for  the  first  time.  I  have  already  shown 
that  that  point  is  not  entitled,  in  my  opinion, 
to  any  substantial  weight,  and  it  is  clear  that 
the  plaintiffs  might  have  shown  that  the 
alleged  slate  of  facts  upon  which  it  is  based 
did  not  actually  exist,  if  it  had  been  urged 
at  the  proper  time.  It  would  be,  therefore, 
unjust  to  allow  the  special  appellants  to 
press  it  now  as  a  substantial  ground  of 
special  appeal. 

For  the  above  reasons,  I  think  that  a 
reference  to  the  Full  Bench  is  not  necessary, 
and  I  would,  therefore,  dismiss  this  special 
appeal  with  costs. 

Jackson,  y—l  agree  with  my  learned 
coUeagae  in  the  view  which  he  takes  of  this 


case.  The  real  question  is  whether  the 
plaintiff  has  actually  paid  off  the  bond,  so 
that  the  lender  cannot  bring  any  further 
suit  against  the  debtors.  This  fact  is  deter- 
mined  by  the  endorsement  on  the  bond 
itself  on  which  the  lender  has  acknowledged 
that  it  has  been  paid  off.  Whether  it  was 
paid  in  actual  cash  or  not  seems  to  me  imma- 
terial. The  debt  was  due,  and  had  not  been 
paid.  The  lender  was  at  liberty  to  come 
upon  the  security  or  the  principals  in  the 
transaction.  The  plaintiff,  who  was  the 
security,  paid  off  the  debt,  and  he  is  now 
entitled  to  recover  the  money  from  the  ori- 
ginal borrower.  I  would,  therefore,  also 
dismiss  this  special  appeal  with  costs. 


The  14th  December  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Bond — Mortgage. 

Case  No.  1226  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chittagong; 
dated  the  2nd  April  rSyOy  reversing  a 
decision  of  the  Moonsiff  of  Settakoondy 
dated  the  22nd  January  iSyo, 

Nazina  Bibee  (Plaintiff),  Appellant^ 

versus 

Juggo  Mohun  Dutt  and  others  (Defendants), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Huree 
Bullub  Bost  for  Appellant. 

Baboo  Okhil  Chunder  Sein  for 
Respondents. 

A  bond  which  hypothecates  property  for  money  ad- 
vanced is  a  deed  of  simple  mortgfage. 

Mookerjee,  J, — In  this  case  the  plaintiff 
is  the  appellant,  and  his  statement  is  that 
in  March  1866  Alima  Bibee  borrowed  a 
certain  sum  of  money  from  him,  and  hy- 
pothecated the  disputed  property  under  a 
bond;  that  he,  plaintiff,  instituted  a  suit  in 
January  1867  against  Alima  Bibee,  and 
obtained  a  decree;  that  in  execution  of 
that  decree,  he  put  up  the  rights  of  Alima 
Bibee  for  sale,  and  himself  purchased  the 
property  on  the  7th  August  1868;  and  that, 
when  proceeding  to  obtain  possession  of  the 
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purchased  property,  he  was  opposed  by  one 
Juggo  Mohun  Datt,  who  alleged  that  he 
had  got  a  kobalah  of  this  property  from 
Abdool  Razzack. 

The  disputed  property  is  admitted  to 
have  been  originally  the  property  of  Abdool 
Ruzzack.  Plaintiff's  allegation  is  that  in  1855 
this  Abdool  Ruzzack  conveyed  the  property 
to  Alima  Bibee,  and  that,  therefore,  Alima 
Bibee  had  a  right  in  that  property;  and  he 
being  the  purchaser  of  the  rights  and  title 
of  Alima  Bibee,  he  is  entitled  to  it. 

Defendant  states  that  he  purchased  from 
the  same  vendor,  viz.,  Abdool  Ruzzack,  on 
the  13th  March  1868,  Alima  Bibee's  sale 
having  been  cancelled. 

The  first  Court  gave  a  decree  to  the  plaint- 
iff on  proof  that  the  purchase  of  Alima 
Bibee  in  1855  was  a  valid  purchase  and  was 
never  cancelled,  and  that  in  1868  Abdool 
Ruzzack  had  nothing  to  sell  to  the  defendant, 
he  having  already  sold  his  properly  to 
Alima  Bibee  in  1855. 

The  Judge,  without  trying  the  issues 
that  were  raised  by  the  defendant  on  appeal, 
has  disposed  of  the  case  upon  what  he  calls 
a  preliminary  issue,  vtz.,  **  whether,  sup- 
posing for  the  sake  of  argument  that  Alima 
Bibee  did  fraudulently  cause  the  cancel- 
"ment  of  her  purchase  of  a  share  from 
''  Abdool  Ruzzack  and  its  transfer  by  Abdool 
"Ruzzack  to  Juggo  Mohun,  plaintiff  can, 
"without  proving  fraud  against  Juggo 
"Mohun,  himself  recover  possession  from 
"him  of  the  share  mortgaged  to  him  (plaint- 
"iff)  by  Alima  Bibee."  The  Court  also 
goes  on  to  doubt  whether  plaintiff's  bond 
is  a  mortgage -bond  or  not,  merely  because 
it  does  not  provide  any  remedy  to  plaintiff 
in  the  event  of  Alima  Bibee  making  a 
breach  of  the  conditions  therein  contain- 
ed. 

In  special  appeal  it  has  been  contended 
that  the  Appellate  Court  has  not  decided  the 
right  issue,  viz.,  whether  or  not  Alima 
Bibee  was  a  purchaser  from  Abdool  Ruzzack 
in  1855,  and  had  a  subsisting  interest  in  the 
property  when  the  plaintiff  purchased  it. 
He  also  contends  that  the  Lower  Court  is 
wrong  in  law  in  holding  that  the  deed  upon 
which  the  suit  for  money  was  brought 
was  not  a  mortgage- deed. 

We  think  that  this  contention  is  good  ; 
first,  because  the  real  issue  in  this  case  was 
whether  Alima  Bibee  had  purchased  in  1855, 
and  continued  to  hold  an  interest  in  it  when 
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the  plaintiff  purchased  the  property.  We 
likewise  think  that  the  second  point  is  also 
good,  that  when  a  bond  hypothecates  pro- 
perty for  money  advanced,  it  is  a  deed  of 
simple  mortgage. 

We  think  that  the  Judge  ought  to  have 
considered  the  case  on  the  issues  which 
were  legitimately  raised  in  the  case,  and 
that  this  preliminary  objection  was  not  at 
all  a  valid  objection  to  the  plaintiff's  claim. 

The  question  of  fraud  hardly  enters  into 
this  case,  because,  if  Alima  Bibee  was  the 
purchaser  of  this  property  from  Abdool 
Ruzzack,  and  had  mortgaged  this  property  to 
the  plaintiff,  the  defendant  cannot  make  a 
valid  purchase  from  Abdool  Ruzzack. 

The  Judge,  of  course,  will  find  on  the 
evidence  before  him  whether,  at  the  time 
when  the  plaintiff  purchased  this  property, 
Alima's  interest  was  subsisting  in  the  pro- 
perty or  not.  But  it  appears  that  the 
Judge  has  not  directed  his  attention  to  the 
real  issues  in  the  case,  but  disposed  of  it  on 
a  preliminary  objection. 

We  decree  the  appeal,  and  remand  the  case 
to  the  Judge  for  a  decision  on  the  ether 
issues  of  the  case  raised  by  the  defendant's 
appeal. 

Costs  will  follow  the  result. 


The  14th  December  1870. 

Present: 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges. 

Rent  suit — Admissions. 

Case  No.  1435  of  1870  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  ky 
the  Additional  Judge  of  Nuddea,  dated  the 
2gth  April  tSyo,  modifying  a  deciswn 
of  the  Deputy  Collector  0/  thai  Distritt, 
dated  the  14th  January  i86g, 

Soorendronath  Roy  (Plaintiff),  Appellant, 

versus 

Bhyrub  Mundul  (Defendant),  Hespondent. 

Bahoos  Mohendro   Lall   Shome   and  Grish 
Chunder  Mookerjee  for  Appellant, 

Bahoo  Issur  Chunder  Chuckerbuity  for 

Respondent. 
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!n  a  suit  for  arrears  of  rent  at  enhanced  rates,  if 
plaintiff  asks  for  rates  admitted  by  defendant,  he  must 
abide  by  those  intended  to  be  admitted  ;  and  if  he  de- 
sire to  take  advantage  of  the  findinqf  of. the  Lower 
Courts  he  must  submit  to  the  whole  finding  taken  to- 
gether. 

AinsUe^  J, — The  plaintiff  sued  for  ar- 
'  rears  of  rent  at  enhanced  rates.  Trie  Lower 
Appellate  Court  has  dismissed  his  suit  in 
ioiOy  and  he  now  conies  before  this  Court  in 
special  appeal  asking  for  a  decree  according 
to  the  old  rates  admitted  by  the  detendani. 
In  the  course  of  the  argument  it  appears, 
however,  that  what  the  special  appellant 
is  asking  for  is  a  decree  at  certain  rates 
which  were  admitted  to  have  prevailed  a 
considerable  number  of  years  ago,  and  the 
detendant  asserts  that,  under  some  Govern- 
ment order  pas-^ed  in-i"5i,  a  reduction  was 
made  of  one-tourth  of  the  amount  of  rent 
previously  paid  by  him,  and  that  since  that 
reduction  he  has  been  paying' at  a  propor- 
tionately lower  rate.  Therefore,  what  he 
has  admitted  in  this  case  is  only  a  payment 
of  12  annas  in  the  rupee  on  his  old  rate  of 
rem. 

The  special  appellant  urges  that,  as  the 
Lower  Appellate  Court  has  found  against  the 
defendant  in  respect  of  his  right  to  a  reduc- 
tion of  one-founh,  the  Court  was  therefore 
bound  to  give  him  a  decree  for  the  arrears 
due  at  the  admitted  rates,  without  taking 
into  consideration  the  defendant's  claim  to 
reduction. 

We  do  not  think  that  this  claim  can  in 
any  way  be  entertained.  If  the  special  ap- 
pellant, as  he  says,  comes  to  ask  for  a  decree 
at  the  rates  admitted  by  the  defendant,  he 
must  be  content  with  these  rates  as  they  were 
intended  to  be  admitted  by  the  defendant, 
that  is  to  say,  with  a  reduction  of  one-fourth. 
If,  on  ttie  other  hand,  hh  claims  the  arrears 
due  on  certain  rates  to  be  found  by  the 
Court,  and  to  take  advantage  of  the  finding 
of  the  Lower  Appellate  Court  to  the  effect  that 
the  detendant  is  not  entitled  to  the  reduction 
claimed  by  him,  he  must  submit  to  the  whole 
fiudxnfr  taken  together ;  and  as  we  find  that 
the  Lower  Appellate  Court  has  come  to  the 
conclusion  that  the  plaintiff  has  given  no 
evidence  to  prove  the  rates  at  which  he  alle- 
ges himself  entitled  to  receive  rent  from  the 
defendant,  and  as  the  special  appellant  de- 
clines to  take  the  offer  of  the  respondent  to 
pay  him  according  to  the  rates  admitted  in 
his  written  statement,  we  must,  on  the  find 
ing  of  the  Ju-ige  on  the  facts,  dismiss  the 
special  appeal  with  costs. 

Vol.^IV. 


The  15th  December  1870. 
Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges. 

Farmings  leases— Bonds— Execution. 

Case  No.  252  of  1^70  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom\  dated  the  22nd 
November  i86g,  modifying  a  decision  of 
the  Deputy  Collector  of  that  District,  dated 
the  roth  April  i86g, 

Issur  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Kenaram  Ghose  and  others  (Defendants),  . 

Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Nuleet  , 
Chunder  Sein  for  Respondents. 

A  party  who  <had  obtained  a  farming  lease  for  a  period 
of  years  on  the  understanding  that  he  was  to  repay 
himself  the  amount  of  a  loan  made  to  the  lessor  out  of 
the  surplus  usufruct  of  the  estate,  not  beings  satisfied  ' 
with  his  security,  sued  00  the  bund  executed  by  the 
lessor,  and  obtained  a  decree  by  executing  which  he 
realized  from  time  to  time  nearly  the  whole  sum  due. 

Hkld  that  the  decree  substituted  another  means  of 
recovery  for  the  one  previously  given ;  and  if  he  chose 
to  recover  the  greater  part  of  his  due  under  a  decree, 
which  in  the  place  of  his  farming  lease  gave  him  power 
to  sell  the  property  leased  to  him,  he  could  not  retain 
his  former  status  as  well. 

Glover,  J. — The  plaintiff  in  this  case,  the 
purchaser  at  an  auction-sale  of  a  2-annas 
share  in  mouzah  Kistopore  from  one  Alia 
Hafez,  sued  the  defendant,  an  ijaradar  in 
possession,  for  rent  due  for  the  years  1272-73- 
74,  B.  S.,  amounting  with  interest  to  Rupees 
749-10. 

The  defence  was  that  the  farm  had  been 
given  for  a  period  of  1 1  years,  on  the  under- 
standing that  the  ijaradar  was  to  repay  him- 
self the  amount  of  a  loan  (Rupees  4,000)  made^ 
to  Alia  Hafez  out  of  the  surplus  usufruct  of 
the  estate,  at  the  rate  of  753  rupees  yearly, 
and  that  therefore  he  was  not  bound  to  pay 
rent  to  his  vendor's  representative  until  the 
lease  had  expired. 

The  first  Court  thought  that  the  defendant 
had  abandoned  his  lien,  and  gave  plaintiff  a 
decree  in  full.  But  the  Judge,  on  appeal, 
reduced  the  amount  to  a  2-annas  share  of 
Rupees    910-4-3   for  the  years  1272-73-74, 
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B.  S.,  holding  that  the  lien  was  not  extin- 
guished. 

It  appears  from  the  record  that,  some  time 
after  ti^e  a^sifi:nment,  the  defendant,  not  being 
satisfied  with  his  secnrity»  sued  on  the  bond 
executed  to  him  by  Alia  Hafez,  and  obtained 
a  decfeo  on  the  5th  of  August  1864.  He 
afterwards  took  out  execution  of  his  decree. 
and  obtained  from  time  to  time  satisfaction 
of  nearly  the  whole  sum  due,  Rupees  694 
(inpluding  costs  and  interest)  being  the  bal- 
ance unpaid  at  the  time  of  the  last  taking 
Qu(  pf  execution.  The  defendant's  alleged 
reason  for  suing  on  the  bond  was  that  he 
had  been  dispossessed  of  11^  annas  of  the 
ijarah  land,  and  did  not  consider  tne  remain- 
ing 4^^  annas  a  sufficient  security.  He  now 
wishes  to  retain  possession  of  this  latter 
share  ^s  seQurity  for  the  balance  of  his  bond- 
debt,  and  to  pay  no  rent  until  that  balance  is 
extinguished. 

The  only  question  we  have  to  consider  in 
special  appeal  is,  whether  the  defendant's 
lien  i$  atill  ia  existence,  or  has  been  aban- 
doned. Pi^nd  we  afl:ree  with  the  Court  of  first 
instance  that  there  is  now  no  lien  in  the 
fofm  in  which  defendant  claims  one. 

The  defendant,  when  he  sued  on  his  bond, 
elected  to  take  a  money-decree  with  power 
to  execute  it  on  the  morteraged  property.  He 
exect^ted  this  decree  on  several  occasions,  wox 
by  bringing  the  mortgage-land  to  sale,  but  in 
other  WAys  against  his  judgment-debtor's 
property,  and  succeeded  in  recovering  almost 
aJll  that  was  due  to  him.  It  was  only  when 
he  was  asked  for  rent  that  he  fell  back  uuon 
^Xi  alleged  lien,  his  previous  conduct  having 
been  altogether  inconsistent  with  the  sup- 
position that  he  held,  or  wished  to  hold,  any 
such  incumbrance.  The  decree  obtained  by 
the  defends^nt  substitutes  another  means  of 
r^povery  for  the  one  previously  given  to  him ; 
and  if  he  chose  to  recover  the  greater  part  ot 
his  due  under  a  decree,  which  in  the  place  of 
ht»  farming  lease  gave  him  power  to  sell  the 
property  leased  to  him,  he  cannot  retain  his 
former  status  as  well.  The  decree  entirely 
changed  his  position ;  and  as  he  sought  the 
change,  he  must,  we  think,  abide  by  it. 

The  result  of  his  holding  both  positions, 
as  the  Judi^e  thinks  he  does,  would  be  that, 
in  the  quesdon  of  accounts  which  would 
necessarily  ari.^e  out  of  the  circumstances  of 
the  case,  the  Revenue  Court  woul  i  be  deci  I- 
ing[  a  question  regarding  the  execution  of  a 
decree  of  the  Civil  Court,  in  other  words, 
interfering  in  a  matter  where  it  bad  no 
jurisdiction. 


We  think  that  the  appeal  should  be  aliov- 
ed,  and  the  judgment  of  the  Deputy  LollecUff 
restored  with  all  costs. 


The  15th  December  1870. 

Present : 

The  Hon'ble  G  Loch  and  W.  Ainslie, 

Judges. 

Certificate  under  Act  ZXVII.  of  1S60— JufW^ 

tion. 

Case  No.  331  of  1870. 

Miscellaneous  Appeal  from  an  oritr  po^ 
by  the  Judge  of  the  24'Pergunnahs^  daiU 
the  2gih  August  tSjo. 

Juggessur  Dhur  and  others  (Petitioners), 

Appellants, 

versus 

Bhugobutty  Dassee  (Opposite  Par(}')^ 
Respondent, 

Baboo  Woomesh  Chunder  Bantrj^  fcf 

Appellants. 

No  one  for  Respondent. 

A  certificate  having  been  fjrranted  by  a  Ziltth  Judge 
under  Act  XXV'II.  of  1^60,  application  was  made  to  have 
it  cancelled  on  the  (rrfmnd  that  the  Jodf^fe  had  dp  juris- 
diction  to  tyrant  it,  inasmuch  as  the  deceived,  at  tlif  tiVM 
of  his  death,  was  not  ordinarily  residing  within  tbejvfis* 
diction  of  the  zillah. 

Held  that  the  Judge  shnold  hav^calMoo  |be  appli- 
cant to  give  evidence  In  support  of  his  ailegatioii«  and 
that  he  should  have  served  notice  on  the  opposite  partv 
to  show  cause  why  the  certificate  should  not  be  rtcatteo. 

Loch,  y, — We  think  that  the  papers  must , 
go   back   to  the   Judge.     On    the    asth  of 
July   1870.  the   Judge  granted  a  cenificate 
under  Act  XXVII.  of  i860,  to  one  Bhago- 
buttv,  the  widow  of  Nuttobur. 

On    the    29th    of   August   following,  ike 
petitioner  brfore    us    applied    to    have  ik* 
certificate  cancelled  on  the  ground  that  the ' 
Jud^e   had  no  jurisdiction  to  grant  it,  ii*    1 
asmuch  as  the  deceased,  at  the  time  of  iu> 
death,   was    not    ordinarily    residing   vithii 
the  jurisdiction   of  the   24-Pergunnabsi  kit 
in     the     town     of     Calcutta.     The    jttdf« 
thought  that  he  could  not  re-open  the  cas«» 
and  he  tht* refore  rejected  the  petition. 

We  think,  however,  that  on  representa- 
tion beine  mnde  by  the  peiitioner  10  tk* 
Juice,  he  might  hive  called  on  the  p<*J* 
tioner  to  give  evidence  in  support  of  ^ 
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^negations,  and  served  notice  on  the  opposite 
Party  to  whom  the  certificate  had  been 
granted  to  show  cause  why  it  should  not 
^e  recalled. 

We  direct  that  the  papers  be  sent  back 
to  the  Judge,  in  order  that  the  applicant 
may  be  allowed  to  give  evidence  in  support 
of  his  statement;  and  should  he  satisfy  the 
Judge  that  his  allegation  is  correct,  and  the 
other  side  be  unable  to  show  cause  against 
ityjlba  Judge  will  recall  the  certificate  grant- 
ed by  him  to  Bhugobutty. 


The  t5th  December  1870. 

Presint: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Mertfi^affe— Redemption— Decree — Restitution* 

Case  No.  334  of  1870. 

Mistttlantom  Appeal  from  an  order  passed  by 
the  Judge  of  Sarun,  dated  the  i8th  July 
1870. 

Siq^h  Koondun  Lall  and  another  (Decree- 
*   ;  holders),  Appellants, 

versus 

■ 

Ram  Rdcha  Singh  and  others  (Judgment- 
debtors),  Respondents. 

Mr.  R\  E.  Twtdale  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

Wh^e  A  decfte  under  which  mort^gfors  obtained  pos* 
■rrryi^n  «l  mortiraged  property  is  reversed,  the  mortg^a- 
ge^s'are  entitled  to  be  re- placed  in  possession  and  to  get 
complete  restitution,  and  to  be  placed  in  the  same  posi- 
ttott  as  they  were  in  before  the  erroneous  decree  was 
ma^e— even  if  the  decree  reversing^  the  erroneous 
deerte  ii6t%  not  provide  that  the  mortg^agees  should 
recp^gt  pdasessioB . 

yacUson,  J, — In  this  case,  the  pleader  for 
the  appellant  and  the  pleader  for  the  respond- 
ent w^io  appear,  concur  in  urging  that  the 
Judffe  has  mistaken  what  it  was  his  duty 
to  do.  it  appears  that,  under  the  decree 
of  the  late  Sudder  Court,  the  mortjragors, 
who  are  now  the  parties  against  whom  exe- 
cution, of  the  decree  of  the  Privy  ('ouncil 
is  beiog  carried  on,  got  possess!  >n  of  the 
property  which  had  been  mortgaged;  but  the 
Privy  .Conocil  reversing  that  decree  directed 
that  the  suit  should  be  dismissed  and  made 


certain  orders  as  10  costs.  In  the  present 
case,  the  mortgagees  apply  to  be  put  in  posses- 
sion again,  and  the  mortgagors  object  that 
they  are  not  entitled  to  recover  possession  aiS 
the  decree  of  the  Privy  Council  does  not  pro- 
vide for  that.  In  carrying  out  the  decree  of 
the  Privy  Council,  it  appears  to  us  the 
mortgagees  were  entitled  to  be  replaced  in 
possession  and  to  get  complete  restitution, 
and  so  10  be  placed  in  the  same  position  they 
were  in  before  the  erroneous  decree  had  been 
made. 

It  appears  that  a  separate  suit  has  beeti 
preferred  and  is  now  pending,  ifi  Which  all 
questions  regarding  the  amount  due  for 
prmcipal  and  interest  will  be  decided.  It 
is,  therefore,  unnecessary  to  go  into  those 
questions  in  the  present  case.  The  Judge 
ought  to  have  granted  execution,  so  as .  to 
replace  the  mortgagees  in  the  same  position 
as  before  the  suit,  and  allowed  them  the  rents 
and  profits  which  they  would  have  had  if  they 
had  been  in  possession.  It  was  impossible 
in  this  case  to  give  any  set-off;  if  the  other 
case  had  been  decided  that  might  have  beeti 
done,  but  as  the  other  case  is  pending  no 
set-off  can  be  allowed.  The  Judge's  deci- 
sion must,  therefore,  be  set  aside,  and  he 
will  be  directed  to  carry  out  these  instruc- 
tions. The  appellant  is  entitled  to  get  the 
costs  from  the  mortgagors. 


The  i5ih  December  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Jurisdictioii. 

Case  No.  717  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  parsed  by 
the  Judge  of  Beerhhoom,  dated  the  loih 
February  i8jo,  affirming  a  decision  oj 
the  Deputy  Collector  of  that  District, 
dated  the  24th  November  i86g. 

Hurish  Chunder  Roy  and  others  (Defend-* 
ants).  Appellants, 

versus 

Shonashee  Dalai  (Plaintiff),  Respondent. 
Baboo  Luleet  Chunder  isein  for  Appellants. 

No  one  for  Respondent. 

A  suit   against  a  gomashta  «nd  callers  clainiifi^ 
under   poltalw    from    the   ze minder,    in    which    (We 
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^m/,  7.-— This  appears  to  us  to  be  a  verv 
clear  case.  The  suit  was  brought  bv  the 
special  appellant  under  Clause  6.  Section  23 
of  Act  X.  of  1 859.     He  appears  to  have  sued 

rl!ii''°'^!,^^*  ^'''^  ^^'^^  o^^«^  parties  who 
claim  under  pottahs  from  the  zemindar. 
Ihe  party  entitled  to  receive  rent  had  not 
been  sued.  This  suit,  therefore,  was  no! 
a  suit  cognizable  by  the  Revenue  Courts. 

The  decision  of  both   the   Lower  Courts 

w^hl^f  '^""^''^^  ^"^  ^^^  ^PP^al  decreed,  but 
without  costs. 


The  15th  December  1870. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Issues— Appeal— Witnesses. 
Case  No.  783  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  4th 
February  iSjo,  affirming  a  decision  of 
the  Deputy  collector  of  6erampore,  dated 
the  30th  July  i86g. 

Punchanun  Roy  (Defendant),  Appellant, 

versus 

Troyluckho  Mohinee  Dossee  (PlaintiffJ, 

Respondent. 

Baboo s  Bhowanee  Churn  Dutt  and  Prosun- 
no  Coomar  Roy  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

In  a  suit  for  delivery  over  to  plaintiff  of  papers  said  to 
be  in  the  possession  of  defendant,  the  answer  of  the 
latter  was  that  he  had  made  over  the  papers  to  plaint- 
iff s  son.  This  plea  was  put  in  issue  in  the  first  Court, 
which  found  that  some  papers  had  been  delivered 
z&  alleged,  and  made  a  decree  ordering  the  delivery 
of  certain  other  of  the  papers.  In  appeal  the  attention 
of  the  Judge  was  principally  directed  to  the  point 
whether  the  receipt  of  the  papers  by  the  plaintiff's, 
son  was  a  receipt  by  him  as  plaintiff's  agent. 

Hbld  that  this  point  was  a  departure  wholly  from 
the  case  made  below,  and  ought  not  to  have  been  enter- 
tamed  in  appeal. 


camp 


party  to  a  suit  is  not  bound  to  go  into  the  enemy's 
p  and  examine  witnesses  who  come  therefrom. 

Paul,  7.— In  this  case  the  plaintifiF,  who 
is  a  purdah  lady,  sues  the  defendant  who 
was  her  naib  for  delivery  over  to  her  of 
certain  papers  said  to  be  in  the  possession  of 


the  defendant,  and   with  reference  to  datte 
ranging   from  the  year    1270  to   1272  asd 
trom  1272  to  1275.     The  papers,  1  belicvt 
are  described  in  a  most  general  form  in  the 
plaint,    whereas   they    ought    to  have  been 
specifically  mentioned.     The  defendant's  an- 
swer  was  that  he   had   made    over  all  the 
papers  sued  for  to  the  plaintiff's  son,  Kali 
Prosunno.     On  this  head  the  defendani  vas   , 
examined  as  a  witness  on   his   own  behalf. 
and  he  stated  that  he  had  delivered  over  all 
the  papers  from  the  year  1270  to  the  year 
1275  to  Kali  Prosunno,  the  plaintiflf's  son. 
He  further  examined  two  witnesses  in  sup- 
port of  this  part  of  his  case.     The  issue  in 
the  first  Court  was  whether  or  not  the  de- 
fendant had  delivered  over  to  Kali  Prosunno. 
the  son  of  the  plaintiff,  the  papers  from  the 
year  1270  to  the  year  1275.     The  first  Court 
found  that  the  defendant  had  delivered  the 
papers  from   the  year  1270  to   1272  to  the 
plaintiff's  son,  but  that  the  evidence  as  lo 
ihe  delivery  of  the  remaining  papers  from 
the   year    1272    to   the   year    1275   ^as  not 
satisfactory  to  the  mind  of  that  Court;  and 
hence  a  decree  was  made  in  respect  of  ar- 
tain  papers  of  the  years    1 270-1 273,  which 
were  ordered  to  be  delivered  up  by  ihe  de- 
fendant to  the  plaintiff.     This  decree  is  reiy 
vague.     However,  it  is  not  necessary  now  10 
amend  it  as  the  case  is  about  to  be  sent  back 
tor  a  full  trial.     In  the  Appellate  Court,  the 
mind  of  the  Judge  seems  to  have  been  prin- 
cipally directed  to  the  point,  whether  the  re- 
ceipt by  Kali  Prosunno  of  the  papers  alleged 
to  have  been  received  by  him  from  the  de- 
ftrndant  was  a  receipt  by  him  as  the  agent 
of  the  plaintiff.     On  this,  he    found   as  to 
what  1  may  call  the  papers  admittedly  de- 
livered over,  namely,  the  papers  from  1270 
to    1272  inclusive,  that  they  had    not  been 
delivered  to  Kali  Prosunno  as  the  agent  of 
the  plaintiff,  inasmuch  as  there  was  no  suffi- 
cient proof  of  Kali  Prosunno's  agency.    The 
point,  namely,  as  to  the  agency  of  her  son, 
thus  taken  was  a  departure  wholly  from  the 
case  made  in  the  Court  below,   and  ought 
not  to  have  been  entertained  by  the  Judge 
on  appeal.     The  Judge,  on  appeal,  was  re- 
stricted to  the  trial  of  the  sole  issue  of  fact 
in    the   case,    namely,    whether   the   papers 
from    1270  to   1275   had  been   delivered  10 
Kali  Prosunno  or  not. 

On  this  issue,  as  far  as  I  can  discover, 
no  evidence  whatever  was  given  by  the 
plaintiff,  and  the  defendant  gave  such  evi- 
dence as  I  have  previously  descnbed.  I 
cannot  find  that  the  judge  has  in  any  way 
adverted  to  or  considered  the  evidence  given 
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by  the  defendant  and  his  witnesses,  and,  in 
his  having  omitted  to  do  so,  there  has  been 
an  error  of  law  in  the  investigation  of  the 
case,  which  may  have  produced  an  error  in 
the  decision  on  the  merits.  On  these  grounds, 
therefore,  tne  suit  must  be  sent  back. 

It  is  necessary  to  make  a  few  observations 
in  order  to  enable  the  Judge  of  the  Court 
below  to  decide  the  case  clearly  and  saiisfac- 
torily;  and  also  in  the  event  of  his  giving 
the  plaintiff  any  decree,  to  frame  his  decree 
properly. 

It  appears  that  the  defendant  obtained  a 
receipt  from  the  plaintiff's  son  on  the  occa- 
sion on  which  he  alleges  he  made  over  the 
papers  to  the  plaintiff's  son.  This  receipt 
shojuld  be  sent  for  from  the  record  of  the 
case  in  which  it  is  filed,  and  should  be  examin- 
ed, carefully  looked  into,  and  considered 
upon  such  evidence  as  the  parties  may  be 
desirous  to  produce.  It  may  be  observed 
that  the  fact  ot  the  defendant  not  having; 
taken  the  evidence  of  Kali  Prosunno,  the 
son  of  the  plaintiff,  ought  not  to  prevail 
against  him ;  because  a  party  to  a  suit  is  not 
bound  to  go  into  the  enemy's  camp  and 
examine  witnesses  who  come  therefrom. 
Whilst  the  plaintiff's  son  was  alive,  and  the 
defendant  on  oath  had  stated  that  tie  gave 
the  papers  to  him,  it  was  the  bounden  duty 
of  the  plaintiff  to  have  called  Kali  Prosunno 
to  contradict  that  evidence  if  liable  to  be 
controverted;  and  if  the  death  of  the  plaint- 
iff's son  affords  the  defendant  any  facility  in 
proving  his  case,  the  plaintiff  must  thank 
herself  entirely  for  it. 

The  case  is,  therefore,  remanded  for  a 
full  trial  of  it  upon  the  only  issue  raised, 
namely,  whether  the  defendant  had  delivered 
over  all,  or  any,  of  the  papers  from  the  year 
1270  to  the  year  1275  to  the  plaintiff's  son; 
and  in  the  event  of  the  Lower  Court  coming 
to  the  conclusion  that  the  plaintiff  is  entitled 
to  a  decree,  that  the  Court  do  clearly  specify 
in  fts  decree  what  papers  are  to  be  given  up, 
in  order  that  the  defendant  may  clearly 
know  what  order  he  is  bound  to  obey. 

The  appeal  is,  therefore,  decreed  with 
costs. 

Kemp,  y. — I  entirely  concur. 


The  15th  December  1870, 
Present : 

The  H  ^n'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

Tenancy— Rights. 

Case  No.  1189  of  1870. 

Special  Appeal  from  a  decision  passed  hv 
the  Subordinate  Judge  of  Tipperah, 
dated  the  gth  May  i8yo,  affirming  a  de- 
cision of  the  Moons  iff  of  Noornuggur, 
dated  the  5M  July  i86g. 

Ooma  Lochun  Mojoomdar  (one  of  the 
Defendants),  Appellant, 

versus 

Nittye  Chand  Poddar  and  another  (Plaint- 
iffs), Respondents, 

Bahoos  Romesh  Chunder  Mi  tier  and  Anund 
Chunder  Ghossal  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  tenant  holding  over  for  some  time  without  renewal 
of  his  lease  is  entitled,  whether  he  has  any  right  of 
occupancy  or  not,  to  retain  possession  of  his  tenure 
until  either  he  resigns  it  or  is  ejected  in  due  course  of 
law. 

Jackson,  J. — In  this  case  the  plaintiff, 
alleging  himself  to  be  a  tenant,  sought  to  re- 
cover possession  of  2  gundas  1  cowrie  and  i 
krant  of  land.  It  is  not  quite  clear  whether 
it  is  the  whole  of  his  tenure  or  whether  it 
is  only  a  portion  of  his  tenure.  The  plaint- 
iff alleged  that  he  had  been  dispossessed 
from  it  by  the  act  of  one  of  the  defendants 
who  was  a  tenant  on  the  land,  but  who  had 
denied  his  tenancy  to  the  plaintiff,  and  had 
attorned  directly  to  the  zemindar  of  the 
estate. 

The  defendant,  sub-tenant,  denied  that  he 
ever  held  land  under  the  plainliff,  and  plead- 
ed also  that  the  plainliff  had  relinquished 
the  land.  The  landlord  also  came  in  and 
was  made  a  party  to  the  suit,  and  he  admit- 
ted that  the  plaintiff  had  formerly  been  a 
tenant,  but  slated  that  his  tenancy  was 
under  a  temporary  lease  which  had  expired  ; 
the  landlord  alleged  also  that  the  plaintiff 
had  by  writien  deed  relinquished  his  right 
to  the  land. 

The  first  Court  decreed  the  suit  in  favor  of 
the  plaintiff,  being  of  opinion  that  the  plaint- 
iff had  proved  his  permanent  ryotee  tenure — 
the   tenure    existing    from    the   time   of   his 
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ancestors.  The  first  Court  was  of  opinion, 
also,  that  the  plaintiff  had  not  resigned  the 
land,  and  that  the  document  put  in  as  the 
deed  of  relinquishment  was  not  a  genuine 
document. 

The  original  defendant  in  the  case  prefer- 
red no  appeal,  but  the  landlord  appealed  to 
the  Subordinate  Judge,  who  confirmed  the 
decree  of  the  Moonsiff  disbelieving  the  deed 
of  relinquishment,  and  disbelieving  also  that 
the  plaintiff  in  any  way  executed  or  au- 
thorized the  execution  of  the  temporary  lease, 
giving  no  opinion  on  the  question  as  to 
whether  this  was  a  permanent  ryotee  tenure 
or  whether  it  was  not  so. 

A  special  appeal  is  preferred  from  that  de- 
cision to  this  Court.     Several  points  were 
urged  in   the  course  of  it,   referring  more 
specially  to  the  question  as  to  whether  the 
plaintifiF's  holding  was  a  permanent  holding 
and  one  in  which  he  had  a  right  of  occupan- 
cy.     We  think  that  that  question  was   not 
decided  by  the  Lower  Appellate  Court,  and  it 
does   not  seem   that  it  was   necessary  that 
it  should  be  decided  for  the  purposes  of  this 
suit,  it  being  admitted  that  the  plaintiff  was 
the    r}'Ot,    even    though    it    may    be    that 
he   had  been   holding  over  for   some   time 
without  any  renewal  of  the  lease.     Whether 
he  had  any  right  of  occupancy  or  not,  still, 
if  he  was  the   tenant,  he   was   entitled    to 
recover  possession  of  the  land  from  which 
the  sub-tenant  ejected  him,   and  to  retain 
possession  of  that  tenure  until  either  he  re- 
signed it  or  he  was  ejected  from  it  in  clue 
coarse  of  law  by  the  zemindar.     There  was 
no  pretence  in  this  case  that  the  landlord 
had  ejected  him  from  the  tenure,  but  that 
it   was  said   that  the   plaintiff  resigned    it. 
That  point  was,  of  course,  the  important  point 
as    between    the    plaintiff    and    the    land- 
lord ;  if  the  plaintiff  had  not  resigned  the 
tenure,  he  would  be  entitled  to  hold  it  until 
he  was  ejected. 

It  is  said  that  if  we  give  a  decision  re- 
storing the  plainiiflF  to  possession,  the  effect 
of  it   will    be    that    in    any    future    suit   to 
recover  possession,   the  plaintiff  will   plead 
that   the    Civil    Court    has    determined    hfs 
right   under    the    poitah.     It    is    quite    im- 
possible  to  say  what  view  any  future  Court 
may  take  of  this  decision.     But   I   cannot 
understand    how    if    we    declare    that    the 
plaintiff  is  now   eniitled   to   be   restored    to 
possession.  It  will  result  that  no  future  Court 
will    enquire    whether    under    different    cir- 
cum  stances  the  defendant  can   be  ejected. 
The  ground   upon  wiiich   the  plamtiif  has 


been  restored  to  possession  in  this  cue  ii 
that  the  tenancy  has  not  been  detemind 
It  the  landlord  thinks  that  he  is  entitled  to 
determine  his  tenancy  and  to  turn  him  out 
he  can  take  proceedings  lo  that  effect.  It  h' 
impossible  for  us  to  say  what  the  rewit 
may  be. 

The  special  appeal  is  dismissed  with  cotts. 
Mookerjee,  7.—  I  concur. 


The  15th  December  1870. 

Present: 

The  Hon^Ie  F.  B.  Ketnp  and  G.  C.  Paul, 

Judges, 

Cause  of  action. 

Case  No.  1246  of  1870- 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Boo^hly,  datd 
the  4th  April  iSjo,  affirming  a  decisiou 
of  the  Moonsiff  of  that  Uistrid,  daid 
the  2 1st  February  iSjo, 

Goroo  Dass  Nag  and  another  (Pfatintiffs},  ^ 

Appellants, 

versus 

Motee  Lall  Nag  and  others  (Defend«rtB)i 

Respondents, 

Baboo  Dbinash  Chunder  Banerjet  for 
Appellants. 

Baboo  Gopal  Lall  Mitter  for  Respoadoilfi. 

Certain  property  havinir  descended  from  RtoH  a«! 
from  K  to  one  B,  a  minor  who  has  disappeared,  asoit 
was  instituted  on  the  allegration  that  the  jrreat  grtand- 
sons  of  K  were  in  possession,  and  that  they  hftdibrokeo 
down  the  family  houses,  and  were  about  to  atieaats 
the  estate,  the  suit  beinff  brought  partly  to  presetft 
i^  corpus  of  the  estate  and  partly  from  a  fear  itek 
if  the  minor  did  not  turn  up  within  13  years,  plMotiff- 
mijjht  be  barred  by  limitation. 

Held  that  plaintiff  had  come  into  Cottit  «iclMMi« 
cause  of  action.  .    .  • 

Kemp,  y. — This  was  a  suit  on  tfae-piit 
of  the  plaintiff,  special  appellant,  alleging 
that  one  Biressur  Nag  disappeared  in  1269 
and  has  not  been  heard  of  since,  'tlie 
property  in  dispute  appears  by  the  plaml  ID 
have  descended  from  Ram  Tonoo  Nag  19 
Kalee  Pershad  Nag,  and  from  Kalce  Perehaii 
Nag  to  Biressur,  who  is  said  to  be  a  minor 
at  the  present  time.  The  plaint  goes  «i  to 
allege  that  the  great  grandsons  of  KatflC 
Pershad  Nag  are  in  possession  of  the  pro- 
perty;  that   they   have   broken  down   «i^ 
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QtbefW(i8«  destroyed  ihe  family  houses;  and 
th^t  tl)«y  are  about  to  alienate  the  estate, 
The  plaintiff,  therefore*  partly  to  preserve 
tbd  corpus  of  the  estate  of  the  minor  intact, 
wbA  partly  from  a  fear  that  if  the  minor  do 
not  turq  up  within  twelve  years,  he,  the 
pUintiS,  may,  from  ihat  circumntance,  be 
barred  by  the  statuie  of  limitation,  insti- 
tutet  the  present  suit. 

Both  Courts  have  found  that  the  suit  wtU 
not  lie.  In  this  Court,  Section  3  of  Act 
XL.  of  1858  has  been  quoted,  and  it  has 
been  pressed  uuon  us  that  the  plaintiff  is 
entitled  to  be  heard  as  next  of  kin,  or  at 
all  events  as  claiming  a  right  to  have  charge 
of  the  property  in  trust  for  the  minor.  It 
is  further  conten  ied  that  the  property  is  of 
amall  value,  and  that  the  Court  may  allow 
the  plaintiff  to  institute  this  suit  on  behalf 
erf  the  minor,  although  a  certificate  of  ad- 
ministration baa  not  been  granted. 

We  think  that  this  suit  was  not  brought 
oil  that  footing  at  all ;  for  had  it  been  so,  no 
doubt  the  Court  would  have  put  the  plaint- 
iff to  acme  terms  with  reterence  to  costs. 
The  plaintiff  baa  come  into  Court  without 
a  cauae  of  action,  and  the  Lower  Courts 
were  periectlf  correct  in  dismissing  the 
suit. 

The  speeial  appeal  is  dismissed  with 
coals. 

Pami,  J. — I  concur. 


The  1 6th  December  1870. 

Pnseni : 

TIm  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges, 

Pre-eA|itton~DiTiduig  a  contract. 

Case  No.  1222  of  1870. 

Spicial  Appeal  from   a  decision  passed  by 

.Jlkti-    Hubordinaie      Judge     of     Purneah^ 

d^€d  the   26th  March  iSyo^  reversing  a 

.^nrnon    of  the    Moonsiff   of   Gindwar- 

mk^'daied  ike  2Sih  December  i86g, 

'  Shaikh  Izzutoolla  (Plaintiff),  Appellant, 

versus 

SbaiUi  Bhikaree  Mollah  (one  of  the  Defend- 

ants);  Respondent, 

Be^^  Rnjeniro  Pfath  Bose  for  Appellant. 

Bi^im  Kishsn  JfyeU  R^y  for  Respondent. 


Ii>  auiQg  on  the  gfro\tnd  of  pre-«mption  for  property 
covered  by  a  bid  of  sale,  a  piaintin  has  no  rig^nt  to 
divide  the  barsrain ;  but  must  either  lake  up  the  whole 
contract  or  give  up  his  right  of  pre-emption. 

Miiter,  J.^^il  think  the  plaintiff  had  no 
right  to  divide  the  bargain  and  to  sue  for  a 
portion  of  the  property  covered  by  the  bill 
of  sale  on  the  ground  of  pre-emption..  The 
plaintiff  must  either  place  himself  in  the 
position  of  the  purchaser  by  taking  up  the 
whole  contract,  or  he  must  give  up  nis  right 
of  pre  emption.  This  view  was  taken  by 
a  Division  Bench  of  this  Court  in  the  case 
of  Rughoonundun  Singh  versus  Mujbooth 
Singh,  reported  at  page  399,  Volume  X., 
Weekly  Reporter,  and  the  Lower  Appellate 
Court  was,  therefore,  right  in  dismissing  the 
plaintiff's  claim,  the  plaintiff  having  sued 
for  possession  of  one  out  of  five  plots  of 
land  sold  by  defendant  i  to  defendant  2.  It 
is  to  be  further  observed  that  these  five 
plots  constitute  one  indivisible  holding,  and 
this  fact  throws  an  additional  difficulty  in 
the  plaintiff's  way,  for  the  plaintiff  cannot 
ask  the  Court  to  divide  the  jumma  into 
two  parts  according  to  his  own  conve^ 
nience. 

It  is  unnecessary  for  us  to  express  any 
opinion  on  the  other  .point  involved  in  this 
spe':ial  appeal,  viz.,  whether  the  right  of 
pre-emption  under  the  Mahomedan  Liw 
extends  to  a  case  in  which  a  mere  right 
of  occiipancy  has  been  sold.  We  may, 
however,  remark  that  no  case  of  that  nature 
has  been  brought  to  our  notice  by  the  plead- 
er for  the  special  appellant,  though  he  was 
asked  to  mention  any. 

We  dismiss  the  special  appeal  with  costs. 


The  1 6th  December  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Arbitration—Procedure— Jurisdiction. 
Case  No.  1262  ol  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  4th  March 
iSjo,  modifying  a  deci  ion  of  the  Hubor- 
dinaie  Judge  of  that  District,  dated  the 
21  si  November  1868. 

Taranath  Chowdry  (one  of  the  Defendants), 

Appellant, 

'  versus 

Manick  Chunder  Dosa  (Plaintiff), 
Respondeni, 
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Badoo  Grish  Ch under  Ghose  for  Appellant. 
No  one  for  Resp.ondent. 

Whatever  matters  parties  to  a  suit  may  agree  to  refer 
to  arbitration,  they  can  refer  such  matters,  or  any  of 
such  matters,  as  are  in  difference  between  them  in  the 
suit  j  and  the  Court,  in  passin^judgf-nenton  thearbitra- 
tion-award,  must  confine  itself  to  the  plaintiff's  claim 
and  give  a  decision  thereon. 

Jackson,  J. — This  suit  was  brought  by 
the  plaintiflF  to  obtain  from  Bistoo  Prea 
Dossee,  one  of  the  defendants,  a  bill  of  sale 
for  certain  lands  which  the  plainiiff  alleged 
that  Bistoo  Prea  Dossee  had  agreed  to  sell 
to  him  for  Rupees  i,ooo.  and  for  which  he 
had  paid  Rupees  500  as  earnest  money,  not- 
withstanding which  she  had  sold  them  bv 
another  deed  to  the  other  defendants,  Nos.  2 
and  3. 


Defendants  Nos.  2  and  3  are  special  ip. 
pellauts  to  this  Court,  and  ii  is  urged  Ofi 
their  behalf  that  the  Judge  should  ha\x 
dismissed  the  plaintiff's  claim  on  the  &« 
award  of  the  arbitrator,  and  that  he  amid 
not  by  law  remit  the  case  for  further  arfei- 
traiion,  and  therefore  that  the  judgment 
Which  should  have  been  passed  bv  the  Ju(^ 
in  this  case  was  simply  to  dismiss  the  plaini- 
iff's  suit. 


The  first  Court  dismissed  the   plaintiff's 
claim.     It  was  appealed,  and  before  the  case 
came  up  for  trial  before  the  Lower  Appellate 
Court  the   matter  was   reterred,  at  the  re- 
quest   of   the    parties,    to    arbitration.     The 
arbitrator  decided,  in  the  first  place,  that  the 
story  of  the  plaintiff  as  regards  the  agree- 
ment   of    sale    was    false      On    this    award 
reaching   the   Judge,    the   Judge    held    that 
the  award   was  inconit)!ete,   inasmuch  as  it 
did  not  decide  whether  Bistoo  Prea  Dossee 
had   sold   those    lands  by  another   deed   to 
the  other  defendants,  Nos    2   and   3.     The 
Judge   states    that    all    panics    had-  agreed 
that    all    the    matters    in    dispute    between 
them    should    be    referred    to    the    arbitra- 
tor, and  considering  that  that  was   one  of 
the  points  referred,   he  remitted  the  award 
under   Section   323    of   Act   Vill,  of    1859 
to  the  arbitrator,  and   called    upon   him   to 
decide  whether  the  sale   by   the   defendant 
No.   I  to  the  defendants  Nos.  2  and  3  was 
good  or  not.     The  arbitrator  then  decided 
that  that  sale  was  not  valid,  because  the  ac- 
tual purchaser  was  proved  to  be  the  defend- 
ant Tara  Chand,  though  the  deed  had  been 
drawn  up  in  the  name  of  Kaleeka  Pershad, 
and  because  if  the  vendor  had    known    the 
real  purchaser,  she  would  not  have  sold  the 
land.     Upon   this   finding   the    Judge   pro- 
nounces the  following  judgment : — 


It  appears  to  us  that  the  Judge  went  out 
of  his  way,  and  to  say  the  least,  if  he  did 
not  go  against  the  law,  he  most  unnecessari- 
\y  remitted  this  case  for  the  second  time  to 
the   arbitrator.     The   award   of  the  arbitra- 
tor,  on  the  first  occasion,  was  quite  suflScient 
for    the    disposal    pi     the    suit.     Whatever 
matters   the   parties   may   agree   to  refer  10 
anbitraiion.  they  can  only  apply  to  the  Conrt 
to   refer   such    matters   as  are  in  difference 
between  them  in  the  suit,  or    any  of  sucb 
maiters.     As  between  the  plaintiff  and  the 
defendants   in    this  case,  the  matter  in  dif- 
ference    was    as    to    whether    the   plainiiff 
had    obtained    a   prior    agreement  for  sale 
from  the  defendant  No.  i,  and  whether  he 
was   entitled    to   a   decree  that  the  proper- 
ly  should  be  sold  to   him.     The   aibitrator 
having  found  that  he  not  onlv  had  not  ob- 
tained any  piior  agreement,  but  that  he  had 
not  obtained  any  such  agreement  at  all.  and 
thai  the  plaintiff's  allegation  was  altogether 
false,    there    was   an    end   of  the   plaintiifs 
case,  and  the  Judge  should  have  dismissed 
his  case. 


**  The  arbitrator's  decision  is  confirmed 
•'Judgment  is,  therefore,  passed  according  to 
"the  award.  As  I  read  the  award,  neither 
**  plaintiff  nor  any  defendant  is  to  gel  a  ko 
"balah,  the  moneys  paid  as  stated  in  the 
•'  award  are  to  be  refunded  without  interest, 
**and  every  body  bears  his  own  cosis  of 
•'  arbitration.  <S:c.,  &c.,  as  in  the  award."  ; 


The  Judge  states  that  to  save  further  liii- 
q:aiion  he  thought  it  right  to  remit  the  case 
to  the  arbitrator,  requesting  him  to  decide  as 
to  whether  the  sale  from  the  defendant  No. 
I    to   the  defendants  Nos,    2  and  3  shonld 
stand.     But  as  the  case  of  the  plaintiff  had 
already  been  disposed  off,  that  was  no  longer 
a  maiter  in  difference  between  the  plainnfF 
and  the  defendants.     Whether   the   defend- 
^nl  No.   I  and  the  defendants  Xos.  2  and  3 
agreed  amonirst  themselves  that  any  matter 
>hou]d  be  referred  to  arbitration,  was  not  a 
matter  with  which  the   Court  had  anything 
to   do:    and    still  less  is   it  a    matter  upon 
which  the  Court   can    pass   any   judgmenr. 
The  Court  in  passin?  judgmeiit  must  con- 
fine itself  to  the  plaintiffs  claim,  and  must 
give  a  decision  upon  the  plaintiffs  claim. 

• 
The   decision  which  has  been  passed- br 
the  Judge,  to  the  effect  that  the  dcfendanti 
Nos.  2  and  3  are  not  entitled  10  a  kobalah 
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and  that  the  money  paid  by  them,  as  stated 
in  the  award,  is  to  be  refunded  without  in- 
terest, must  be  set  aside ;  the  order  that  the 
plaintiff  cannot  obtain  a  kobalah  from  the 
defendant  No.  i,  and  that  defendant  No.  i 
will  repay  the  500  rupees  received  from 
him,  is  confirmed.  The  plaintiff's  suit  is 
dismissed. 

The  appellant  will  pay  his  own  costs  in 
this  Court,  as  the  respondent  is  not  to  blame 
for  the  necessity  under  which  he  was  to 
apply  to  this  Court.  But  he  will  obtain  all 
his  costs  in  the  Lower  Courts  according  to 
the  first  award  of  the  arbitrator,  as  well  as 
his  costs  under  the  arbitration-proceedings. 

The  decision  passed  by  the  Judge  is  modi- 
fied to  that  extent. 

Mookerjee,  J, — I  concur.  I  would  mere- 
ly add  that  the  defendant  Bistoo  Prea  has 
not  filed  any  written  statement  in  this 
case  in  the  Court  of  first  instance,  nor 
does  it  appear  that  she  denied  the  exe- 
cution of  the  kobalah  in  favor  of  the  de- 
fendant Kaleeka  Pershad.  There  was,  there- 
fore, no  point  at  difference  between  the  de- 
fendant No.  I  and  the  other  defendant,  and 
that,  for  that  reason  also,  the  Judge  was  not 
right  in  law  in  remitting  the  case  to  the 
arbitrator  under  Section  323.  I  also  find 
that,  in  the  first  award,  the  arbitrator  has 
distinctly  stated  that  the  kobalah  to  Kaleeka 
Pershad  is  admitted,  and  is  proved  to  his 
satisfaction.  Consequently,  the  first  award 
was  complete  in  tvtry  way,  and  there  was 
no  necessity  of  remitting  the  case  back  again 
to  the  arbitrator. 


The  16th  December  1870. 

Present : 

The  Hon'ble  G.  Loch  and  G.  C.  Paul, 

Judges, 

Resumption— Settlement— Rent 

Case  No.  151 1  of  1870  under  Act  X.  of 

1859. 

Special   Appeal  from   a   decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated  the 
30th  April  rSjo,  affirming  a  decision  of\ 
the  Deputy  Colleaor  of  i^atkhirah,  dated 
the  28th  December  i86p. 

Vol.  XIV. 


Woomanath  Roy  Chowdhry  (Defendant), 

Appellant, 

'versus 

Debnath  Roy  Chowdhry  and  others  (Plaint- 
iffs), /Respondents. 

Baboos  Anund  Chunder  Ghossal  and 
Pi/am  bur  Chatter jee  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Ashootosh 
Dhur  for  Respondents. 

Where  land  is  resumed  and  assessed  by  a  Settlement 
Officer,  the  tenant  is  bound  to  pay  rent  at  the  rate 
assessed  by  the  Settlement  Officer. 

Lochy  J, — We  think  in  this  case  that  the 
judgment  of  the  Lower  Courts  must  be  con- 
firmed. 

It  appears  that  the  lands  for  which  rent 
is  now  demanded  were  a  resumed  portion 
of  the  Soondurbuns,  and  after  the  resump- 
tion they  were  originally  settled  by  Govern- 
ment with  the  defendants  in  this  case,  who 
claim  the  right  of  settlement  as  gateedars. 
This  appears  to  have  taken  place  some  time 
in  1272  or  1273.  On  the  application  of  the 
present  plaintiffs  that  settlement  was  set 
aside,  and  a  fresh  settlement  was  made  with 
the  plaintiff  of  3750  beegahs,  at  the  rate 
of  9  annas  per  beegah. 

It  is  contended  before  us,  first,  that,  as  up 
to  the  time  of  the  fresh  settlement,  the 
defendants  had  been  holding  these  lands 
from  the  plaintiff  at  the  rate  of  6  annas  8 
pie  per  beegah,  the  plaintiff  cannot,  on  the 
strength  of  the  settlement,  demand  a  higher 
rate  of  rent. 

We  think  this  erroneous.  The  land  hav- 
ing been  resumed  and  assessed  by  the 
Government,  the  tenant  ought  to  pay  at  the 
rate  assessed  by  the  Settlement  Officer,  and 
the  plaintiffs  are  entitled  to  a  decree  at  that 
rate. 

Another  objection  taken  is  that  the  plaint- 
iffs cannot  sue  alone,  as  there  are  other 
share-holders.  This  objection  is  of  no 
weight.  The  defendant  ki)ew  what  were 
the  shares  of  the  co-sharers,  being  himself  a 
co-sharer,  and  has  heretofore  paid  rent. 

Another  objection  is  that  he  is  not  in  pos- 
session of  3,750  beegahs,  but  only  of  3,200 
beegahs,  and  that  another  jotedar  is  in 
possession  of  the  remainder.  This  was  for 
him  to  prove.  In  the  first  Court  he  accepted 
these  two  issues ; — 
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isL — ^What  is  the  amount  of  the  defend- 
ant's rent? 

2nd. — For  what  amount  is  he  liable  ? 

Having  accepted  these  two  issues  as  the 
only  ones  to  be  determined  in  the  case,  he 
cannot  now  raise  this  objection. 

A  further  objection  is  that  the  ^aintif! 
cannot  demand  rent  at  9  annas  without 
having  served  notice  according  to  Act  X. 
But  in  a  case  of  this  kind,  no  notice  is 
required.  The  rate,  as  now  found,  being 
fixed  by  the  Settlement  Oflficer  of  Govern- 
ment, the  defendant  had  full  notice,  and  from 
the  time  of  the  assessment  he  was  bound  to 
pay  at  the  rate  assessed. 

The  appeal  must  be  dismissed  with  costs. 

Paul,  y, — I  concur.  It  appears  to  me 
that,  had  the  resumption  roobakaree  been 
read  carefully  and  with  a  mind  to  under- 
stand its  true  meaning,  not  distorted  for  the 
purpose  of  supplying  specious  arguments  for 
supporting  a  special  appeal,  this  appeal  would 
never  have  been  put  upon  the  file. 


The  19th  December  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Fresh  suits— Jurisdiction— Section  97,'Act  VHI. 

of  X859. 

Case  No.  104  of  1870. 

Regular  Appeal  from  a  decision  passed  hy 
the  Deputy  Commissioner  of  Lohardug- 
ga,  dated  the  3rd  March  tSjo, 

Argoon  Singh  (Plaintiff),  Appellant, 

versus 

Huree  Hur  Singh  Mondah  and  another 
(Defendants),  Respondents, 

Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

Civil  Courts  have  no  power  to  sanction  the  bringing  of 
afresh  suit,  except  under  Section  97,  Act  VI 11.  of  1859. 

Kempt  J. — ^This  is  a  suit  on  the  part  of 
the  plaintiff,  appellant  before  us,  who  ap- 
pears to  be  an  auction-purchaser  in  execu- 
tion of  a  decree,  and  who  bought  the  rights 
and  interests  of  one  Huree  .  Hur  Singh 
Mondah,  the  defendant  No.  i.    He  states 


that  he  got  possession  of  the  property  ia 
dispute  on  the  15th  of  May  1868  by  procb- 
mation,  and  that  he  was  dispossessed  on  the 
20th  of  May  of  the  same  year,  so  that  bii 
alleged  occupancy  lasted  5  days.  The 
defendant,  Huree  Hur  Singh  Mondah,  il- 
leged  that  the  plaintiff's  claim  is  grossly 
false,  that  he  had  po  right  or  interest  what- 
ever in  the  property,  and  that  the  title  is 
with  the  other  defendants.  The  other  de- 
fendants also  denounce  the  plaintiff's  claim 
as  altogether  false. 

It  is  quite  unnecessary  to  go  further  into 
the  merits  of  the  case,  because  the  Dcpnty 
Commissioner  of  Ranchee,  Chota  Nagpore, 
has  dismissed  the  plaintiff's  case,  because 
he  failed  to  produce  his  witnesses  before 
the  Court,  although  he  admittedly  offered 
to  bring  them  himself  into  Court.  The 
Deputy  Commissioner  says  that,  as  the 
plaintiff  has  failed  to  produce  his  witnesses, 
he  cannot  expect  the  Court  to  assist  him 
in  the  matter;  and  having  failed  to  prodace 
any  evidence  in  support  of  his  claim  which 
is  denied  by  the  defendants,  his  suit  mast 
be  dismissed.  But  at  the  end  of  his  jadg- 
ment,  the  Deputy  Commissioner  accords 
his  sanction  to  the  institution  of  a  fresb 
suit  .by  the  plaintifip,  provided  sufficieot 
excuse  for  the  neglect  pointed  out  can  be 
made  to  his  Court. 

We  find  that  the  plaint  was  filed  on  the 
nth  of  August    1869,    the   day    fixed  for 
hearing  was   the    ist  of  December  of  the 
same  year,  and  the  decision  was  passed  on 
the   3rd  of  March   1870.     As   pointed  out 
in  the  course  of  the  argument  by  my  learned 
colleague,  Mr.  Justice   Paul,  there  are  two 
modes    by   which    a   party   can    bring  his 
witnesses  into  Court;  he  can  either  secure 
their  attendance    by   process    of   Court  or 
produce  them  himself.     It  is  clear  in  this 
case  that  the  plaintiff  undertook  to  produce 
his  own  witnesses.     It  is  said  for  the  plaint- 
iff that  the   witnesses  were  in   Court,  but 
that,   owing  to    there    being    no    presiding 
authority   ready   to    record    their   evidence, 
their  depositions  were  not  taken  on  the  dajr 
on  which  they  were  present.     There  ia  no- 
thing on  the  record  to  show  that  this  is  the 
case ;  but  be  this  as  it  may,  the  plaintiff,  hav- 
ing throughout  offered  to  bring  his  own  wit- 
nesses, had  ample  time  between  the  dayfixw^ 
for  hearing  and  the  day  on  which  the  dcclsiofl 
was  passed  to  bring  in  his  witnesses,  or  to 
move  the  Court  to  send  for  them  through  '^ 
own  agency,  and  further  he  might  have  asked 
the  Court  to  grant  him  further  time  in  ord«f 
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to  enable  him  to  produce  them.  He  did  not 
take  any  of  these  steps,  nor,  on  the  case  com- 
ing on  for  decision,  did  he  protest  against 
its  being  taken  up  in  the  absence  of  his  wit- 
nesses or  raise  any  objection  that  he  was 
taken  by  surprise  when  the  case  was  taken 
np  for  decision  by  the  Deputy  Commis- 
sioner. 

We  do  not  think  that  this  is  a  case  in 
ivhich  we  should  assist  the  plaintiff  who  has 
clearly  been  guilty  of  laches.  But  we  do 
not  think  that  the  Deputy  Commissioner  was 
right  in  giving  sanction  to  the  plaintiff  to 
bring  a  fresh  suit  on  the  same  matter.  The 
Courts  have  no  power  to  sanction  the  bring- 
ing of  a  fresh  suit  except  under  Section  97 
of  Act  VIII.  of  1859.  Under  that  Section, 
the  plaintiff  was  bound  to  satisfy  the  Court, 
before  final  judgment,  that  there  were  suffi- 
cient grounds  for  permitting  him  to  withdraw 
from  the  suit,  with  liberty  to  bring  a  fresh 
suit  for  the  same  matter.  If  he  had  done  so, 
it  would  have  been  competent  for  the  Court 
to  grant  that  permission  on  such  terms  as  to 
costs  or  otherwise  as  the  Court  deemed  pro- 
per, but  this  was  not  the  course  pursued  by 
the  plaintiff. 

We,  therefore,  dismiss  this  appeal,  and 
cancel  so  much  of  the  decision  of  the  Deputy 
Commissioner  as  accords  sanction  to  the 
institution  of  a  fresh  suit  upon  the  same 
subject-matter. 


The  19th  December  1870. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges. 

Set-off— Section  X2i,  Act  VIII.,  1859. 

Case  No.  151  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  'Subordinate  Judge  of  Hooghly,  dated 
the  roth  January  i8jo. 

Poorno  Chunder  Roy  (Defendant), 
Appellant^ 

versus 

Beharee  Lall  Mookerjee  (Plaintiff), 
Respondent, 

Mr.  R.  T.  Allan  and  Baboo  Issur  Chunder 
Chuckerbutty  for  Appellant. 

Bahoos  Ashootosh  Dhur  and  Kalee  Mohun 
Doss  for  Respondent. 


Under  Section  12  f.  Act  VI 1 1,  of  185^,  a  defendant*  de« 
sirous  of  setting-  off  against  the  claim  of  the  plaintiff 
the  amount  of  any  payment  made  by  him  on  plaintiff's 
account,  is  bound  to  tender  a  written  statement  con- 
taining the  particulars  of  his  demand* 

Kem1>,  J, — This  is  a  suit  on  a  bond.  The 
bond  is  for  a  sum  of  Rupees  25,000,  of 
which  the  plaint  states  that  a  sum  of  Rupees 
1 3,66 2 •was  paid  on  the  20th  Srabun  1270, 
leaving  a  balance  with  interest  up  to  that 
date,  of  Rupees  11,404-10-8,  as  principal, 
which,  with  Rupees  8,139-2-4  as  interest 
to  date  of  suit,  makes  up  the  total  amount 
claimed  Rupees  19,543-13-0.  The  suit  was 
filed  on  the  13th  July  1869.  It  appears 
from  the  proceedings  of  the  Lower  Court 
that  two  dates  were  fixed  for  the  bearing 
of  the  case;  first  the  30th  of  September, 
and  subsequently  the  23rd  of  December; 
the  suit  being  decided  on  the  loth  January 
1870. 

The  defendant,  on  the  25th  of  September, 
first  filed  a  petition  asking  the  Court  to  give 
him  time  to  file  his  written  statement,  and 
time  was  then  granted  him,  but  no  written 
statement  was  filed.  On  the  28th  of  De- 
cember, another  petition  was  filed  by  the 
defendant  admitting  the  receipt  of  the 
25,000  rupees,  the  sum  recited  in  the  bond, 
but  stating  that,  subsequent  to  the  transac- 
tion, 6,000  rupees  had  been  paid  to  one 
Ranee  Lalun  Monee  on  an  assignment  of  the 
plaintiff,  and  the  Court  was,  therefore,  asked 
to  cite  the  said  Ranee  Lalun  Monee  as  a 
witness;  the  reason  given  for  not  citing 
her  before  being  that  her  name  was  omitted 
from  the  list  of  witnesses  by  mistake. 

The  Subordinate  Judge  decreed  the  plaint- 
iff's suit,  and,  on  review,  adhered  to  his  first 
judgment. 

The  appellant  has  been  heard  through  Mr. 
Allan.  We  think  that  this  appeal  must  be 
dismissed.  The  defendant,  in  his  petition  of 
28th  December,  distinctly  admits  the  debt, 
but  he  states  in  that  petition  that  by  an  assign- 
ment of  the  plaintiff  he  paid  6,000  rupees 
to  the  aforesaid  Ranee  Lalun  Monee.  Now, 
under  Section  121  of  Act  VIII.  of  1859,  >^ 
the  defendant  desired  to  set  off  against  the 
claim  of  the  plaintiff  the  amount  of  any 
debt  due  to  him  by  the  plaintiff  for  any  pay- 
ment by  him  on  the  plaintiff's  account,  he 
was  bound  to  tender  a  written  statement 
containing  the  particulars  of  his  demand.  It 
is  clear  to  us  that  the  defendant  wilfully 
evaded  this  Section,  and  attempted  by  an 
unverified  petition  to  obtain  a  set-off  which 
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he  was  bound   under   the   Section  already 
quoted  to  verify  by  written  statement. 

If  we  thought  that  there  was  anything 
in  this  statement  of  the  defendant  with 
reference  to  this  set-off,  we  should  perhaps 
have  been  disposed  to  give  him  an  oppor- 
tunity to  prove  it ;  but  from  his  conduct  in 
the  Court  below,  we  have  no  doubt  in  our 
minds  that  this  was  merely  an  attempt  to  put 
off  the  plaintiff's  just  claim.  Had  there 
been  any  truth  in  the  plea  of  set-off,  the 
defetldant  would,  no  doubt,  have  tendered 
under  Section  121  a  written  statement  con- 
taining the  particulars  of  his  demand.  Not 
having  done  so,  we  think  that  the  Court 
below  was  right  in  refusing  to  summon  the 
Ranee,  or  to  admit  the  alleged  set-off  of  the 
defendant.  The  appeal  is,  therefore,  dis- 
missed with  costs. 

Paul,  y. — I  am  of  the  same  opinion. 


The  19th  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Plaint— Technical  defects— Section  42,  Act  X., 

1859. 

Case  No.  11 14  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  jrd 
March  iSjo,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  2ph  September  i86g. 

Syud  Reza  Ali  (Plaintiff),  Appellant, 

versus 

Poornanund  Chuckerbuity  (Defendant), 

Respondent, 

Mr,  C,  Gregory  for  Appellant. 

Jl/r.  R.  E,  Tividale  for  Respondent. 

A  sUU  under  Act  X.  oF  1859  should  not  be  dismissed, 
after  the  plaint  has  been  admitted  and  the  parties 
have  appeared,  on  such  a  technical  ground  as  that 
the  plaint  does  not  specify  the  quantity  of  land  in  the 
defendant's  possession,  for  the  plaint  may  be  returned 
under  Section  42  or  allowed  to  be  amended. 

Mitter,  J.—V^e  do  not  think  that  the 
first  ground  taken  by  the  appellant  is  of 
any  force.  There  is  no  proof  given  to  show 
that  the  petition  for  re-hearing  was  filed 
more  thin  1 5  days  after  the  first  process  in 


execution  was  executed.     But  we  are  clear- 
ly of  opinion  that  the   Lower  Courts  have 
commiited  an  error  in  law  in  dismissing  the 
plaintiff's  suit  simply  on  the  ground  th^the 
plaint  did  not  contain  a  specification  of  thi 
quantity   of  land   in  the  possession  of  the 
defendant,  and  that  there  was  some  error  i& 
the  plaint  as  to  the  description  of  the  (te- 
fendant's  place  of  abode.     If  the  plaint  did 
not  contain  any  specification  of  the  quantity 
of   land   alleged   to   be   in  the  defendant's 
possession,    the    Court   might  have,  under 
Section  42  of  Act  X.  of  1859,  returned  it 
to  the  plaintiff  or  allowed  it  to  be  amended. 
I  But    after    the    plaint    had    been   received 
and  admitted,  and  after  the  defendant  bad 
appeared,  the  Lower   Courts  had   no  right 
to  dismiss  the  suit  on    such    a    technical 
ground. 

The  other  objection  as  to  the  mistake 
in  the  statement  relating  to  the  defendant's 
place  of  abode  is  also  too  technical.  It  is 
clear  that  the  defendant  has  appeared  to 
answer  to  the  claim  of  the  plaintiff,  and 
whether  there  was  any  mistake  in  the  d^ 
scription  of  the  defendant's  place  of  abode, 
or  not,  could  not  affect  the  decision  of  the 
case  on  the  merits. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remand  the 
case  to  the  first  Court  for  a  fresh  trial 
Costs  to  abide  the  ultimate  result. 


I 


The  19th  December  1870. 

Present  : 

The  Hon'bl^  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Jumma-bundee  papers — Evidence. 

Case  No.  1294  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  fy  1 
the  Judge  of  Bhaugulpore,  dated  the  jA  I 
April  18 JO,  affirming  a  decision  0/  the 
Deputy  Collector  of  Monghyr,  datei  ihi 
jrst  August  i86g. 

Gujjo  Koer  (Defendant),  Appellanl 

versus 

Syud  Aalay  Ahmed  (Plaintiff),  Respondent, 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Mr,  R.  E.  Twidale  for  Respondent. 
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Jumma-bunde*  t)apcrs  can  only  be  used  as  corrobora-  aS  far  as  it  goeS,  the  jumma-bundee  papers 
tive  evidence  of  the  tome  value  as  that  which  is  attached  I  ^^y  Y>e  only  used  as  corroborative  evidence 
to  books  of  account  under  Act  II.  of  1855.  1      .  ^     ,  ,  »u   *       u-   u    -^ 

VIZ.,  of  the  same   value  as   that  which   is 

Afif/ery  7.— This  was  a  suit  for  arrears  of ;  attached  to  books  of  account  under  Act  II. 
jgm^  I  of    1855.     These    papers    were    admittedly 

prepared  by  the  zemindar's   own  agent  in 


The  defence  set  up  was  that  the  defendant 
was  no/   in  possession    of   the    quantity   of 


the  absence  of  the  ryots;  and  if  the  mere 
fact  of  the  agent  coming  forward  to   swear 


true  rate. 


land  mentioned  in  the  plaint,  and  that  the  I  that  he  wrote  the  papers  is  to  justify  a  Court 
ra/€  at  which  rent  was  claimed  was  not  the  |  accepting  every  fact  recited  therein  as  true 

against  the  ryots,  no  ryot  in  this  country 
would-  be  safe.  The  Court  of  first  instance 
In  this  state  of  the  pleadings,  it  is  quite  appears  to  have  laid  some  stress  upon  the 
clear  that  it  was  for  the  plaintiff  to  make  fact  that  the  jumma-bundee  papers  in  ques- 
out  that  the  defendant  was  really  in  occupa-  j  tion  were  filed  and  accepted  in  previous  suits, 
tion  of  the  whole  quantity  of  land  mentioned  1  but  it  is  admitted  that  the  defendant  in  this 
in  the  plaint,  and  that  he  was  liable  to  pay  case  was  not  a  party  to  those  suits;  and  whe- 
rent  for  those  lands  at  the  rate  specified  1  ther  the  jumma-bundee  papers  were  held  ge- 
therein.  The  only  evidence  which  the  !  nuine  in  those  cases  or  not,  the  defendant  can- 
plaintiff  thought  proper  to  file  (if  evidence  not  be  bound  by  the  decisions  passed  in  those 
It  may  be  called)  consists  of  the  examination  cases,  nor  can  the  fact  of  the  jumma-bundee 
of  his  agent.  The  statements  of  that  agent  papers  having  been  accepted  in  those  cases 
are  as  follow:  "I  swear  to  the  truth  of  the  relieve  the  plaintiff  of  his  responsibility  to 
facts  stated  in  the  plaint  and  to  the  authen- 1  prove  this  case  de  novo  as  against  the  de- 
tlcity  of  the  jumma-bundee  filed  which  ,  fendant  who  was  not  a  party  to  those  pro- 
I  wrote."  Now,  there  is  nothing  in  this  to  ceedings. 
show  that  the  plaint  was  even  read  to  the 
witness  at  the  time  he  made  this  statement, 
bor  was  there  one  single  question  put  to  him 
either  by  the  plaintiff  or  the  Court  to  show 
when  and  under  what  circumstances  the  jum- 
ma-bundee papers  were  prepared,  and  whether 
the  agent,  under  examination,  had  any  know- 
ledge  whatever  as  to  the  rate  of  rent  at 
which  the  defendant  was  bound  to  pay,  or 
what  were  the  facts,  whether  'all  or  how 
many,  stated  in  the  plaint  to  the  correctness 


of  which  he  intended  to  swear.     But  be  that    produce  such  further  evidence  as  they  think 


as  it  may,  the  case  has  been  decided  by 
both  the  Lower  Courts  solely  and  exclusively 
on  the  strength  of  these  jumma-bundee 
papers.  It  is  true  that  the  agent  of  the 
plaintiff  swears  that  these  papers  are 
authentic  documents,  and  that  he  wrote  them. 
But  assuming  this  statement  to  be  correct 


For  the  above  reasons,  we  are  of  opinion 
that  the  decisions  of  both  the  Lower  Courts 
are  erroneous;  and  as  there  is  no  other  evi- 
dence on  the  record,  and  as  we  have  reason 
to  think  that  the  parties  have  been  nlisled 
by  a  too  early  expression  of  its  opinion  by 
the  first  Court  on  the  question  of  onus  of 
proof,  we  think  that  the  case  should  be 
remanded  to  that  Court  for  further  investi- 
gation.    The   parties   will   be   at  liberty  to 


fit.  It  will  be  for  the  plaintiff  to  make  out 
clearly  and  satisfactorily  that  the  defendant 
is  really  liable  to  pay  to  him  at  the  rate 
claimed  in  the  plaint.  This  he  may  do  by 
producing  his  collecting  agents  or  his  cashier, 
or  tendering  his  own  testimony  or  by  any 
other  evidence  in  his  power.     It  is  not  for 
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us  to  advise  him  which  course  to  take,  but 
he  must  recollect  that,  before  he  can  obtain 
a  decree,  he  must  satisfactorily  prove  his 
case,  and  that  the  onus  of  proving  it  is  entire- 
ly on  him. 

The   costs  of  this  appeal  will  abide  the 
result. 


The  19th  December  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

yixiiQX  ^yudges. 

Separate  estates— Pre  emption. 

Case  No.  1329  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  18 th  April  tSjo,  reversing  a 
decision  of  the  Moonsiff  of  Soorujgurrah^ 
dated  the  nth  January  i8yo. 

Joobraj  Singh  (Plaintiff),  Appellant, 

versus 

Tookun  Singh  and  others  (Defendants), 

Respondents. 

Mr,  G,  A,  Twidale  for  Appellant. 

Baboo  Russick  Chunder  Banerjee  for 
Respondents. 

Properties  beariogf  separate  numbers  in  the  Collector's 
rent-roll  are  separate  estates  in  the  legal  sense  of  the 


word  "estate,"  imply in|^  such  a  separaticMi  as  bars  a 
claim  to  pre-emption  on  the  ground  of  co-parceoaiy. 

Bayley y  J, — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

♦ 

The  contention  put  before  us  here  now  is 
substantially  this,  viz,,  that  whereas  there 
was  no  division  of  the  property,  viz,,  the  14 
beegahs  and  the  164  beegahs,  by  metes  and 
bounds,  and  whereas  the  survey- department 
recorded  the  two  estates  in  one  and  the  same 
hulkabundee,  therefore,  in  fact,  there  was  no 
separation  of  the  original  co-parceny,  and  as 
to  co-parceners  there  would  be  a  right  of 
pre-emption. 

We  think  that  the  Lower  Appellate  Court 
has  rightly  held  that,  whereas  the  two  pro- 
perties {bear  separate  numbers  in  the  rent- 
roll  of  the  Collector,  and  must  be,  therefore, 
separate  estates  in  the  legal  sense  of  the 
word  estate,  there  is  such  a  separation  as 
would  prevent  the  plaintiff  claiming  pre- 
emption as  a  co-parcener. 

It  is  further  urged  that  in  the  plaint  re- 
ference is  made  of  the  two  properties  being 
watered  by  the  same  ahur  or  reservoir,  or 
in  other  words,  that  there  is  a  right  of  pre- 
emption by  reason  of  plaintiff  being  a 
co-parcener  in  appendages ;  but  this  ground 
is  not  taken  in  the  petition  of  special  appeal; 
and  if  that  was  really  the  point  on  which  the 
special  appellant  intended  to  base  his  title 
of  pre-emption,  he  ought  to  have  taken  this 
objection  in  a  distinct  manner  as  the  law  of 
special  appeal  requires.  Under  the  circnm- 
stances,  we  are  not  inclined  to  allow  this 
objection  now  at  the  last  stage.  The  other 
ground  of  special  appeal  failing,  we  dismiss 
this  special  appeal  with  costs. 
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The  I9lh  December  1870. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookeqee,  Judges. 

Ezectttion^Limitation. 

Case  No.  355  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Tipper  ah,  dated  the  2Sth  July 
i8jOf  affirming  an  order  of  the  Subordinate 
Judge  of  that  District,  dated  the  26th  Janu- 
ary  t8*jo, 

Suroop  Chunder  Roy  (Decree-holder), 

Appellant, 

versus 

Goluck  Chunder  Dbur  (Judgment-debtor), 

Respondent, 

Baboo  Huree  Mohun  Chuckerbutty  for 

Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

Where  a  contest  is  raised  between  a  decree-holder  and 
a  judgment-debtor  as  to  service  of  notice,  execution- pro- 
ceedioga  cannot  be  carried  on  further  till  the  question  is 
decided,  and  limitation  in  respect  to  future  proceedings 
must  run  from  the  date  of  such  decision. 

Jackson,  J, — This  is  an  application  for  ex- 
ecution of  a  decree.  The  decree  is  dated  the  5  th 
December  1861.  It  appears  that  there  were 
proceedings  in  the  course  of  the  year  1866; 
the  decree-holder  was  then  attaching  certain 
property,  stating  that  it  belonged  to  the  judg- 
ment-debtor. Objections  were  raised  that  that 
property  was  in  the  possession  of  other  per- 
sons, and,  on  the  2nd  July  1866,  that  property 
was  released. 

At  the  same  time  that  objections  were  raised 
by  third  parties,  objections  were  also  raised 
by  one  of  the  judgment-debtors  that  execu- 


tion-proceedings could  not  go  on  against  him, 
because  notice  had  not  been  served  upon  him. 
The  contest  between  them  on  the  question  of 
notice  appeared  to  have  gone  on  up  to  the  6th 
October  1866,  when  the  defendant  produced 
evidence  to  show  that  notice  had  not  been 
served  upon  him,  plaintiff's  witnesses  having 
been  examined  some  months  previously.  The 
decision  after  the  examination  of  the  defend- 
ant's witnesses  was  against  the  defendant,  and 
the  Court,  after  having  passed  an  order  on  the 
question,  struck  the  case  of!  the  file,  telling 
the  decree-holder  that  if  he  wished  to  adopt 
any  further  proceeding,  he  might  re- commence 
it  and  put  in  fresh  application.  The  decree- 
holder  now  sought  again  to  execute  his  decree 
on  the  I  ith  September  1869,  and  both  Courts 
have  held  that  the  date  on  which  the  plaintiff 
examined  his  witnesses,  that  is,  some  time  in 
June  1866,  is  the  date  from  which  the  limi- 
tation is  to  be  calculated  ^  the  examination  of 
the  plaintiff's  witnesses  being  held  to  be,  in 
fact,  the  last  proceeding  which  he  took  in  the 
former  execution-proceeding. 

A  special  appeal  is  preferred  to  us,  urging 
that  the  decree-holder  is  within  time^  as  he 
has  taken  out  fresh  proceedings  within  three 
years  from  the  6th  October  1866,  when  the 
decision  on  the  contest  between  him  and  the 
judgment-debtor  was  passed  on  the  question 
of  notice.  We  think  this  contention  is  cor- 
rect, and  the  decision  of  the  Lower  Court  on 
this  point  is  in  error.  It  is  very  possible 
that  that  error  may  have  been  produced  by 
certain  former  rulings  of  this  Court  on  this 
question.  It  has  now  been  finally  decided  by 
the  Privy  Council,  that  when  there  is  a  contest 
pending  on  any  point  between  the  parties  to 
execution-proceedings,  such  as  will  prevent  any 
further  proceeding  being  taken  until  that  con- 
test is  decided  and  until  the  date  of  the  deci- 
sion, the  decree-holder  must  be  held  to  be  press- 
ing his  point  and  to  be  carrying  on  his  execu- 
tion-proceedings, so  that  the  date  of  the  limi- 
tation of  the  future  proceeding  will  be  calcu- 
lated from  the  date  of  the  decision  so  passed. 
There  was  very  clearly  a  contest  between  the 
judgment- debtor  and  the  decree-holder  of 
that  description ;  and  until  he  had  proved  that 
the  judgment-debtor  had  been  served  with 
notice  the  decree-holder  could  not  carry  on 
further  proceedings  against  him.  The  decision 
on  that  point  bearing  date  the  6th  October 
1866,  the  plaintiff  is  within  time. 

We  think  the  decision  of  the  Judge  should 
be  set  aside  and  the  case  be  remanded.  The 
respondent  will  pay  the  costs  of  this  appeal, 
pleader's  fees  being  assessed  at  sixteen  ru- 
pees. 
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The  19th  December  1870. 

Present : 

The  Hon'blc  H.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

m 

Onus  probandi. 
Case  No.  1396  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulporty 
dated  the  14th  May  i8yOy  reversing  a 
decision  0/  the  Moonsiff  of  that  District, 
dated  the  2gth  January  jSyo. 

Mr.  R.  Walker  (one  of  the  Defendants), 

Appellant^ 

versus 

Atna    Ram  Mundur  (Plaintiff),  Respondent, 

Mr.  M.  L.  Sandel  for  Appellant. 

Mr,  R,  E,  Twidale  and  Baboo  Grish  Chun- 
der  Ghose  for  Respondent. 

In  a  suit  for  possession  of  land  where  plaintiff's  title 
and  previous  possession  are  both  denied,  it  is  not  proper 
for  a  Court  to  start  with  the  case  put  forward  by  the 
defendant,  the  onus  of  proof  being  primarily  on 
plaintiff. 

Mitter,J,—V^'vi  think  that  the  Subordi- 
nate Judge  has  committed  an  error  in  law 
in  throwing  the  onus  of  proof  on  the  de- 
fendant. 

The  plaintiff  sued  for  possession  of  15 
beegahs  of  land. 

The  defendant  denied  the  title  of  the 
plaintiff  as  well  as  his  previous  possession. 

Under  such  circumstances,  it  was  for  the 
plaintiff  to  start  his  case. 

The  Court  of  first  instance  dismissed  the 
suit  upon  the  ground  that  the  evidence  pro- 
duced by  the  plaintiff  was  not  entitled  to 
belief,  and  gave  several  reasons  in  support 
of  this  conclusion. 

The  Lower  Appellate  Court,  without  tak- 
ing any  trouble  to  show  that  those  reasons 
or  any  of  them  were  erroneous,  starts  its 
judgment  with  the. case  put  forward  by  the 
defendant,  and  being  of  opinion  that  that 
case  had  not  been  proved  to  iis  satisfaction, 
just  adds  a  sentence  towards  the  close  of  its 
judgment  to  the  effect  that  the  defendant 


having  failed  to  prove  his  defence,  it  could 
''then"  rely  on  the  evidence  produced  by 
the  plaintiff. 

We  think  that  this  is  not  the  proper  mode 
of  dealing  with  the  case,  and  %vithoul  ex- 
pressing any  opinion  whatever  as  to  its  real 
merits,  we  think  that  the  judgment  of  the 
Lower  Appellate  Court  is  erroneous  in  law, 
and  that  the  case  ought  to  be  remanded  to 
the  Lower  Appellate  Court  for  a  fresh  dcd- 
sion.  The  Lower  Appellate  Court  will  bear 
in  mind  that  the  onus  of  proof  in  this  case 
is  primarily  on  the  plaintiff.  If  the  plaintiff 
can  prove  that  he  was  in  possession,  and 
that  the  defendant  dispossessed  him  in  the 
manner  alleged  in  the  plaint,  the  defei\dani 
might  then  be  called  upon  to  rebut  the 
primd  facie  case  made  out  by  the  plaiBtiff. 
If,  on  the  other  hand,  plaintiff  fails  to  prove 
either  his  title  or  possession,  his  suit  most 
be  dismissed. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  20lh  December  1870. 
Present : 

The  Hon'ble  J.  B.  Phear  and  the  Hon'bk 
G.  C.  Paul,  Judges. 

Jurisdiction— Small  Cause  Court,  Calcutta— 
Special  Reg^istration— Sections  53  and  53,  Act 
XX.  of  1866. 

Case  referred  to  the  High  Court  by  the  Finl 
Judge  of  the  Small  Cause  Court  at  Cal- 
cutta, 

Nilcomul  Banerjee 

versus 

Mudoosoodun  Chowdhry  and  others. 

No  one  for  ths  Plaintiff. 

Mr,  Phillips  for  the  Defendant 

The  Small  Cause  Court  in  Calcutta  has  no  jurisdidsoB 
to  pass  a  decree  in  cases  of  special  r^stratioo  «o^ 
^sections  52  and  53  of  ActXX  .  of  i860. 
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Case, — The  plaintiff  Nilcomul  Banerjee 
in  person  filed  in  this  Court  and  presented 
before  me  the  warrant  of  attorney,  bond, 
translation  of  bond,  and  petition,  severally 
herewith  transmitted. 

I  declined  to  receive  the  documents  or 
to  act  upon  them  till  I  had  taken  the  opinion 
of  the  High  Court  on  the  two  following 
points,  viz, : — 

I  si. — Whether  the  Legislature  intended  to 
give  this  Court  jurisdiction  in  cases  of 
special  registration  under  Act  XX.  of  1866, 
Sections  52  and  53. 

2/i</. — Whether  the  stamps  affixed  to  this 
petition  are  sufficient. 

With  regard  to  the  first  point,  no  doubt, 
the  words   *'  any   Court  which  would,  &c." 
in   the  first  Clause  of  Section  53  seem  to 
include  the  Presidency  Small  Cause  Courts 
in  all  cases  in  which  the  amount  secured  or 
ihe  instalment  sought  to  be  recovered  is  less 
than  Rupees  1,000.     But,  on  the  other  hand, 
the  last  Clause  of  the  sam,e  Section  which 
provides  for  the  enforcement  of  the  decree 
^    only  under   the   Code  of  Civil   Procedure 
seems    to    indicate   that   by  the  preceding 
words  "  any  Court"  the  Legislature  intended 
any  Court  whose    procedure .  is    regulated 
by  that   Code.      By  the   terms  of  Section 
382  of  the  Code,  the  Small  Cause  Courts 
of  the  Presidency  Towns  are  specially  ex- 
empted from  the  operation  of  it. 

Moreover,  the  object  of  these  Sections  of 
the  Registration  Act  was  obviously  to  pro- 
vide a  speedy  remedy  in  those  special  cases 
which  come  under  them.     The  remedy  pro- 
vided is  speedy  as  compared  with  the  ordi- 
I    nary  operation  of  the  Civil  Procedure  Code. 
'    As  compared  with  the  ordinary  procedure  of 
I    the  Small  Cause  Courts  for  the  Presidency 
'    Towns,  it  is  tardy,  and  it  is  made  so  by  the 
last  Clause  of  Section  53. 

-      It   is  to  be  observed  that  the  construc- 
f  lion  which   I  am   disposed   to  put  on  the 
r  words  "  any  Court  which,  &c.,"  would  not 
destroy,  in  cases  under  Rupees  1,000,  the 
rem^y  which   the   Legislature   has  sought 
to    create,    but    would    merely    confine    it 
10   the   High  Court  which   has  also  juris- 
diction   in     such     cases,     and    to    which, 
under  that    construction,    sole    jurisdiction 
\    woald  be  given  in  that  particular  class  of 
cases.     The  summary  nature  of  the  remedy 
:  provided  seems  to  render  it  credible  that 
r  the  High  Court  alone  can  enforce  it. 

Vol.  XIV. 


As  to  the  second  point,  I  would  point  out 
that  Schedule  III.  of  Act  VIL  of  1870  (The 
Court  Fees  Act)  repeals  the  words  in  Sec- 
tion 53  of  Act  XX.  of  1866  under  which 
fees  were  formerly  charged  in  such  cases. 
I  am  not  aware  that  there  is  any  other 
provision  under  which  fees  can  be  charged, 
unless  it  be  Sections  19  and  20  of  Act  IX, 
of  1850.  It  seems  doubtful  whether  these 
Sections  are  applicable  to  special  registra- 
tion-cases. Those  cases  are  provided  for  in 
Schedule  I.  and  Section  4  of  the  Court  Fees 
Act  as  regards  the  High  Court,  but  in 
Section  4  of  the  Court  Fees  Act  all  mention 
of  the  Presidency  Small  Cause  Courts  is 
omitted.  (This  also  appears  to  me  an  addi- 
tional reason  for  considering  that  the  latter 
Courts  were  not  intended  to  have  juris- 
diction in  special  registration-cases.)  It 
seems  to  me,  therefore,  that  the  fee  should 
either  be  2  annas  in  the  rupee  or  none. 

A  further  difficulty  arises  as  to  the  fee 
if  this  Court  is  to  execute  decrees  in  such 
cases,  but  not  to  execute  them  under  its  own 
Act,  but  under  the  Code  of  Civil  Proce- 
dure. 

I  have  the  honor  to  solicit  the  opinion  of 
the  Honorable  the  Judges  of  the  High  Court 
on  the  two  points  above  stated. 

The  judgmenl  of  the  High  Court  was  deli^ 

vcred  by — 

Phear,  J. — I  think  the  learned  First  Judge 
was  right  in  holding  that  the  Legislature  did 
not  intend  to  give  the  Court  of  Small  Causes 
jurisdiction  to  pas3  decree  under  the  provi- 
sions of  Sections  52  and  53  of  Act  XX, 
of  1866. 

The  words  of  the  first  Clause  of  Section 
53  are,  no  doubt,  if  taken  alone,  large  enough 
to  include  the  Court  of  Small  Causes  on  the 
facts  stated  to  us.  But  it  seems  clear  from 
the  second  Clause  of  the  same  Section  that 
the  summary  procedure  by  petition  based  on 
the  registered  obligation  is  solely  a  substitute 
for  the  regular  procedure  by  plaint,  and  was 
not  intended  to  have  operation  in  such  a 
Court  as  the  Court  of  Small  Causes,  which 
does  not  proceed  by  verified  plaint.  The  di- 
rection in  the  last  Clause  relative  to  the  en- 
forcement of  the  decree  in  accordance  with 
the  provisions  of  the  Code  of  Civil  Proce- 
dure confirms  this  view. 

The  petitioner's  application  must  be  re* 
jected. 
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The  2olh  December  1870. 

Prestni  : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Limitation— Cause  of  action. 

Case  No.  1330  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ijlh  April 
iSyo,  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
ijth  April  i86g. 

Bimola  Dabee  (one  of  the  Defendants), 

Appellant, 

versus 

Tara  Soonduree  Dabee  (Plaintiff), 
Respondent. 

Baboos  Sreenath  Dass,  Romesh  Chunder 
Milter,  and  Bhugobutty  Churn  Ghose  for 
Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Kalee  Mohun  Dass  for  Respondent. 

The  widow  of  a  member  of  a  joint  Hindoo  family, 
having-  been  made  liable  in  execution  of  a  decree  for 
more  than  her  own  portion  of  the  debts  contracted  for 
the  benefit  of  the  family,  sued  to  recover  such  excess. 

Hfld  that  the  cause  of  action  arose,  not  when  the 
borrowed  money  was  expended,  but  when  plaintiff  was 
forced  to  pay  up  in  execution. 

Jackson,  J. — We  have  heard  this  case  at 
some  length,  and  I  need  not  say  that  I  have 
given  very  careful  consideration  to  all  what 
Baboo  Romesh  Chunder  Mitter  has  so  ably 
urged,  but  I  must  say  that  he  has  not  been 
able  to  satisfy  us  that  the  decision  of  the 
Lower  Appellate  Court  is  wrong  in  any  way 
in  law. 

The  question  which  was  before  the  Judge 
was  whether  one  Bimola  Dabee  was  liable  to 
pay  her  share  of  certain  debts  which  were 
contracted  when  she  was  living  with  her 
brothers-in-law  as  a  joint  Hindoo  family, 
those  debts  having  been  found  to  have  been 
incurred  for  the  benefit  of  the  joint  family, 
and  the  widow  of  one  of  the  brothers  having 
subsequently  been  made  liable  in  execution 
of  decree  for  more  than  her  own  portion  of 
those  debts. 

There  were  three  brothers.  Nil  Madhub, 
Grish  Chunder,  and  Huro  Chunder.  The 
widow  of  Nil  Madhub  sues  the  widow  of 
Grish  Chunder.    Her  allegation  is  that,  on 


three  several  occasions,  her  husband,  Kil 
Madhub,  in  connection  with  Huro  Chunder. 
as  managing  members  of  the  joint  family, 
borrowed  certain  sums  of  money  for  the  pur- 
poses of  that  family,  and  expended  them  on 
account  of  that  family ;  that  the  creditors 
brought  actions  upon  the  loans  so  incnned; 
and  that  she,  as  the  widow  of  Nil  Madhub. 
has  had  to  pay  money,  which  was  in  excess 
of  her  husband's  share,  and  for  which  the 
widow  of  Grish  Chunder  is  liable. 

The  fact  has  been  found  by  the  Appellate 
Court  that  the  money  was  borrowed  and  ex- 
pended for  the  purposes  of  the  family,  though 
the  Lower  Courts  have  come  to  different 
conclusions  on  the  question.  We  are  more 
concerned  at  present  with  the  decision  of 
the  Lower  Appellate  Court. 

The  Appellate  Court,  as  regards  the  ques- 
tion of  limitation  as  pleaded  by  the  defend- 
ant, held  that  the  plaintiff's  cause  of  action 
arose  when  she  was  forced  to  pay  up  the 
money  in  execution  of  decree.  On  the  me- 
rits, the  Lower  Appellate  Court  held  that  he 
was  satisfied  upon  the  evidence  that  the 
money  was  borrowed  for  the  family  and  ex- 
pended for  the  family,  and  that  it  was  not 
necessary,  under  such  circumstances,  to  show 
that  there  was  any  actual  necessity  to  make 
such  expenditure,  and  that  the  conduct  of 
the  present  defendant,  Bimola  Dabee,  with 
regard  to  a  document  which  is  said  to  be 
the  will  of  Nil  Madhub  (though  it  is  not 
perhaps  exactly  a  will  as  regards  all  the 
property  therein  stated)  supported  him  in 
his  conclusion  that  the  whole  property  of 
Nil  Madhub,  even  that  standing  in  his 
name,  was  the  joint- family  property. 

It  is  on  each  of  these  three  points  that 
it  has  been  pleaded  before  us  that  the 
Lower  Appellate  Court  is  wrong.  First, 
as  regards  limitation,  it  is  said  that  the 
cause  of  action  to  Nil  Madhub  arising  out 
of  this  transaction  commenced  when  he 
expended  the  money  which  he  had  bor- 
rowed, and  that  no  fresh  cause  of  action 
arose  to  the  present  plaintiff,  his  wido*. 
when  she  was  called  upon  to  pay  up  the 
money  borrowed  by  her  husband,  ^vcn 
though  it  was  in  excess  of  the  share  of 
the  loan  for  which  he  was  liable.  A 
judgment,  to  be  found  in  12  Weekly 
Reporter,  page  194,  was  quoted  in  support 
of  this  argument.  That  case  is  somewhit 
a  peculiar  case.  It  was  there  found  that 
the  person  who  there  stood  in  the  poaiuw 
in  which  Nil  Madhub  stands  in  ibis  caie 
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borrowed  certain  money  on  his  own  private    found  by  the  Judge,  there  can  be  no  doubt 


account.     In  this  case,  although  it  has  been 


that  there  was  at  least  a  tacit  consent   on 


attempted   to  be   argued   that  Nil   Madhub    the  part  of  the  defendant  to  this  expendi- 
here    also    borrowed    money    in    his    own    ture. 
private  account,  vet  it  is  quite  clear  that  the        _  j  .      i_ 

money  was  not  borrowed  on  his  private  "  ""^^^  urged  m  the  course  of  the  argu- 
credit  and  for  his  own  purposes.  It  was  '  "^^"^  ^"^^  ^"®  defendant  must  be  considered 
borrowed  for  the  familv,  and  was  expended  '"  ^^^  ^^^^  position  as  a  minor,  and  that 
for  the  family.  One  'of  'the  persons,  who  ^""^'y  ^"^K  undertaken  on  her  behalf  must 
joined  in  the  borrowing,  gives  distinct  evi-  ^«  considered  with  the  same  stnctness  as 
dence  upon  it,  and  gives  the  reasons  for  ^,^«  ^^ts  of  a  guardian  acting  for  a  minor, 
which  the  different  loans  were  contracted.  ^  cannot,  however,  admit  that  this  widow 
The  Judge  has  believed  that  evidence,  and  »^'"  any  way  in  the  same  category  as  a 
we  see  no  reason  to  doubt  it;  and  this  evi-  ™'"0''-  ^^e  widow  is  perfectly  compe- 
dence  certainly  takes  this  case  out  of  the  ^^"^  ^^  ^^t  for  herself,  whereas  the  minor 
facts  of  the  case  quoted  from  the  I2ih  cannot.  She  could  at  any  moment  de- 
volume  of  the  Weekly  Reporter.  "^and   separation  and  possibly  an  account. 

She  did  nothing  of  the  sort,  and  even  in 
The  limitation  which,  it  is  now  alleged,  '  her  answer  she  does  not  allege  that  she 
ought  to  be  applied  to  this  case  is  not  the  ,  objected  to  the  extravagant  expenditure 
limitation  which  the  defendant  set  up  in  her  of  the  money.  Her  answer  is  that  the 
answer.  She  there  declared  that  the  limit-  plaintiff's  husband  and  the  other  manager 
at  ion  commenced  from  the  dale  of  the  de-  Huro  Chunder  borrowed  and  spent  the 
cree  against  the  plaintiff,  and  not  from  the  money  for  some  other  matter,  and  she  even 
date  on  which  she  was  obliged  to  pay  up  charges  the  husband  of  the  plaintiff  with 
the  money  in  execution.  A  cause  of  action  having  appropriated  a  sum  beyond  his  share, 
arose,  we  think,  to  the  plaintiff  when  :he  It  would  appear  that  these  assertions  were 
plaintiff  suffered  damages  in  being  obliged  mere  assertions,  and  they  certainly  have  not 
to  pay  money  beyond  what  she  was  properly  been  proved  to  the  satisfaction  of  the  Lower 
liable  to.     She  suffered  no  damages  whatso-  '  Court. 

ever  until  she  was  made  to  pay  up  the  i^aslly,  it  was  urged  that  the  Judge  could 
money  which  she  thought  ought  not  to  have  ^^^  ^j^aw  the  inference,  which  he  has  drawn, 
been  paid  by  her.  Her  cause  of  action  i^^^  ^^e  conduct  of  the  present  defendant 
arose  when  she  paid  that  money.  '  ^^.j^h  reference  to  the  alleged   will   of   Nil 

The  next  question  which  is  raised  is  that  ,  Madhub.  In  that  will  the  debts  are  alluded 
the  plaintiff  has  not  sufficiently  shown  that  ^O'  ^nd  the  whole  family- property  is  alluded 
ibere  was  a  necessity  for  her  husband's  ^^'  ^"^  it  is  dislmci ly  stated  that  all  the 
borrowing  this  money.  The  fact  is,  no  properly  xvhether  standing  in  his  own  name 
doubt,  that  it  was  borrowed  for  the  family  ?»• »"  other  s  name,  is  joint,  and  that  all  the 
and  expended  for  the  family  at  the  time  ^f^^'^V  are  entitled  to  share  m  whatever  is 
when  the  present  defendant  was  aclually  a  due  to  the  family  and  they  are  to  pay  what 
member  of  the  family  and  was  living  jointly  '?  ^"^  from  it.  The  defendant  has  several 
with  them.  It  seems  to  me  impossible  to  f'"?^«  '^»^«  use  of  this  document,  has  put 
suppose  that  she  was  not  acquainted  with  'fj"*?  Court,  and  has  put  it  forward  as  her 
the  fact  of  the  expenditure.  title-deed      These  debts  are  not  categorically 

mentioned   in   that   deed,   and  under  those 

The  only  objection  which  is  apparently    circumstances  it  is  in  no  way  final  or  conclu- 

raised  is  that  it  was  somewhat  extravagant    sive   proof  as    against   the    liability  of  the 

expenditure.     It  does   not  appear   that  she    defendant.     But    it    shows    that    she    then 


at  |ny  time  protested   against  it.     It  does 
not  appear  that,  even  after  the  expenditure 


accepted  the   statement  of  Nil  Madhub   as 
regards    the    slate  of    the   family- property, 


was  made,  she  thought  in  any  way  of  se-  |  and  it  certainly  does  not  look  as  if  she  then 
parating  herself  from  her  husband's  brothers  :  ,  was  protesting  that  Nil  Madhub  had  been 
she   continued   to   remain   with   them  joint  ,  appropriating  a  large  portion   of  her  share 


for  many  years  subsequently.  Now  that 
one  of  the  brothers  is  dead,  she  tried  to  re- 
pudiate her  share  of  the  expenditure  and  to 
fasten  it  upon  the  widow  of  the  brother  who 
is  dead.     It  seems  to  us  that,  on  the  facts  as 


of  the  properly.  There  seems  to  be  no 
reason,  as  far  as  we  can  see  from  the  facts 
of  the  case,  that  the  transactions  were  any- 
thing but  honest  and  fair,  and  that  the  debts 
were  incurred  for  the  benefit  of  the  family. 
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We  think,  therefore,  that  the  Judge  was 
right  in  making  the  defendant  liable  for  her 
share  of  the  debt. 

The  appeal  is  dismissed  with  costs. 

Mookerjeey  J, — I  concur. 


The  20ih  December  1870. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Witnesses— Evidence. 

Case  No.  1518  of  1850.' 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Dinagepore, 
dated  the  26th  April  jSyo,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  jist  January  i8jo, 

Latore  Mistree  (Plaintiff),  Appellant^ 

versus 

Agamuddee  Nushyo  (Defendant), 
Respondent. 

Baboo  Dehendro  Narain  Bose  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

The  principle  that  a  plaintiff  is  bound  to  produce  the 
best  evidence  in  his  power  was  held  not  to  justify  a 
Judge  in  omittincr  to  consider  the  weight  and  legal 
effect  of  the  remaining  witnesses,  where  plaintiff  had 
failed  to  produce  the  most  important  witness. 

Bayleyy  J, — The  one  ground  pressed  be- 
fore us  in  this  special  appeal  by  the  pleader 
for  the  appellant  is  that  the  Lower  Appellate 
Court  should  not  have  rejected  the  evidence 
adduced  by  the  special  appellant  on  the 
ground  that  he,  the  special  appellant,  had 
failed  to  examine  Shook  Mahomed  as  a  wit- 
ness on  his  behalf. 


It  is  contended  that  the  Lower  Appellate 
Court  was  in  error  in  declaring  the  whole  of 
the  evidence  adduced  on  the  part  of  the 
special  appellant  to  be  untrustworthy,  be- 
cause of  the  absence  of  the  most  important 
witness,  Shook  Mahomed  :  and  that  the  evi- 


dence on  the  part  of  the  plaintiff  was  not  duly 
considered  by  the  Lower  Appellate  Court. 

We    must    read    the    Judge's    judgment 
according  to  the  ordinary  signification  of  the 
words  he  uses.     He  says  :  "  1  cannot  agree 
"  with  the  finding.     The  sole  evidence  pro- 
**  duced  by  the  plaintiff  is  that  of  the  wii- 
'^  nesses,  among  whom  Shook  Mahomed  does 
"not  appear.     It  is  clear  he  was  the  most 
"  important  witness  for  plaintiff's  case,  and 
'*  should  have  been  produced  to  prove  the 
*'  facts  upon  which  plaintiff  bases  his  right, 
"  as   also   to  attest  the  dakhilas  which  aie 
"  filed  by  plaintiff,  and  which  are  alleged  10 
"  have  been  granted  by  him. 


**  I  do  not  consider  this  as  evidence.  On 
"ihe  principle,  therefore,  that  the  plamlifl 
"  has  failed  to  produce  the  best  evidence  in 
"his  power,  1  am  of  opinion  he  is  not  enli- 
"tled  to  a  decree,  and  that  the  MoonsifF's 
"decision  must  be  reversed." 

These  words  do  not  contain  any  finding 
of  the  Judge  on  the  weight  and  legal  effect 
of  the  testimony  of  the  remaining  witnesses 
adduced  by  the  special  appellant.  The  prin- 
ciple of  law  that  he  cites  does  not  justify  ihe 
omission  of  all  consideration  or  record  of 
opinion  as  to  the  legal  effect  of  the  evideiice 
of  the  other  witnesses. 

It  was  the  duty  of  the  Lower  Appellate 
Court  to  weigh  that  evidence  also,  and  state 
the  grounds  for  believing  or  disbelieving 
these  witnesses  either  singly  or  collec- 
tively. 


The  case  is  remanded  to  him  for  that  pur- 
pose.    Costs  to  abide  the  ultimate  result. 

Mitter^  J, — I  am  of  the  same  opinion. 

The  principle  relied  upon  by  the  Judge  is 
not,  in  my  opinion,  applicable  to  this  case. 

The  evidence  of  the  witnesses  examined 
by  the  plaintiff,  if  believed,  would  be  as  good 
in  law  as  the  evidence  of  Shook  Mahomed; 
and  it  was,  therefore,  incumbent  upon  the 
Judge  to  find  specifically  whether  the*  evi- 
dence of  those  witnesses  is  worthy  of  beliet 
or  not.  No  question  of  primary  or  second- 
ary evidence  arises  in  this  case.  The  evi- 
dence of  the  witnesses  produced  by  the 
plaintiff  is  direct  ;  and  that  evidence,  if 
believed,  would  be  quite  sufficient  to  pro\< 
his  case. 

The  costs  will  abide  the  ultiraale  result. 
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The  2 1  St  December  1870. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

yi/dges. 

Decree— Section  20,  Act  XIV.,  1859. 

Case  No.  318  of  1870. 

3fistellafieous  Appeal  from  an  order  passed 
Ity  I  he  Judge  of  East  Burdivan^  dated 
the  iSth  June  i8yo,  affirming  an  order 
0/  the  Subordinate  Judge  of  that  Dis- 
tricty  dated  the  joth  Slay  iSyo. 

Mookta  Kashee  Dabee  (Decree- holder), 

Appellant, 

versus 

Gunga  Dass  Roy  and  another  (Judgment- 
debtors),  Respondents, 

Baboos  Ashootosh   Dhur  and  Bama   Churn 
Banerjee  for  Appellant. 

Baboo  Umbica  Churn  Banerjee  for 
Respondents. 

An  application  by  a  decree-holder  for  issue  of  notice 
and  for  enforcement  of  the  decree  by  possession  is  a 
proceeding'  to  keep  a  decree  alive  within  the  meaning 
of  Section  20,  Act  XI\'.  of  1859. 

Kenipy  J, — The  decree  in  this  case  was 
passed  on  the  15th  of  March  1867.  On  the 
8lh  of  April  1868,  the  decree-holder  applied 
to  the  Court  to  issue  notice  to  the  judgment- 
debtor,  and  also  to  enforce  the  decree  bv 
giving  to  the  decree-holder  possession  of 
the  property  decreed.  The  Lower  Courts 
have  both  held  that  the  mere  service  of  a 
notice  by  the  decree- holder  would  not  keep 
a  decree  alive. 

1  am  of  opinion  that  the  finding  of  boih 
Courts  is  wrong  under  Section  20  of  Act 
XIV.  of  1859.  The  decree- holder  appears 
to  me  to  have  taken  proceedings  to  keep 
his  decree  in  force  within  three  years  from 
the  dale  of  the  decree. 

We  have  been  referred  to  some  cases  by 
different  Divisional  Benches  of  this  Court, 
bui*the  facts  of  these  cases  are  not  before 
us.  There  is  not  one  definite  peculiarity 
applicable  to  all  cases,  ancl  the  varying 
circumstances  of  each  case  must  be  taken 
into  consideration  to  guide  our  judgment  in 
each  particular  instance. 

Now,  in  this  case,  there  can  be  no  doubt 
that  the  decree-holder  has,  within  the  mean- 


ing of  Section  20,  taken  effectual  steps  to 
keep  his  decree  in  force  within  the  meaning 
of  that  Section. 

We,  therefore,  reverse  the  decision  of  the 
I-ower  Court,  and  decree  this  appeal  with 
costs. 

Pauly  J. — In  this  case,  the  proceeding 
taken  is,  on  its  very  face,  one  which  has  for 
its  object  the  keeping  of  the  decree  in  force. 
That  being  so,  it  clearly  falls  within  the 
provisions  of  Section  20,  Act  XIV.  of  1859, 
and  consequently  the  execution  of  this  de- 
cree is  not  barred.  The  appeal  is  decreed 
with  costs. 


The  2 1  St  December  187c. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^    and    the    Hon'ble    W.    Ainslie, 
Judges, 

Registered  purchase— Unregistered  bond. 

Case  No.  1502  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge^ 
dated  the  2yth  April  iSyo,  affirming  a 
decision  of  the  Moonsiff  of  Boiifal^  dated 
the  22nd  January  iSyo. 

Ali  Azim  Khan  (Defendant),  Appellant, 

versus 

Islam  Khan  and  another  (Plaintiffs), 
Respondents, 

Baboo  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

In  a  suit  by  a  purchaser  of  a  howla  tenure  which 
defendant  was  proceeding^  to  sell  under  an  ex-parte  de- 
cree which  he  had  obtained  upon  a  mortg^age-bond  exe- 
cuted by  plaintiff's  vendor : 

Held  that  plaintiff's  registered  purchase,  though  of  a 
subsequent  date,  must  take  effect  as  against  defendant's 
unregistered  mortgage,  which  might  have  been  regis- 
tered. 

Norman,  C.  7".— It  appears  to  us  that 
the  points  which  have  been  argued  in  this 
case  do  not  admit  of  any  doubt  at  all. 

The  plaintiff  sues,  alleging  that  he  pur- 
chased a  howla  tenure  on  the  20th  of  May 
1868.     The  defendant,  who  is  the  appellant 
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before  us,  purchased  a  mortgage  of  this 
same  tenure,  alleged  to  have  been  executed 
by  the  plaintiff's  vendor  in  1865,  and, 
having  obtained  a  decree  ex-parte  as  against 
the  vendor  upon  that  mortgage,  was  pro- 
ceeding to  sell  the  howla.  The  consider- 
ation in  the  mortgage-bond  was  50  rupees, 
and  the  mortgage-bond  under  which  the 
defendant  makes  title  was  not  registered. 

It  is  clear  that,  under  Clause  i,  Section  16 
of  Act  XVI.  of  1864,  the  mortgage  set  up 
by  the  defendant  might  have  been  regis- 
tered. Under  Section  68  of  the  same  Act, 
such  an  instrument,  if  unregistered,  would 
be  postponed  to  a  registered  instrument, 
though  of  a  subsequent  date. 

Act  XVI.  of  1864  was  repealed  before 
the  date  of  plaintiff's  purchase,  and  the 
instrument  of  sale  to  the  plaintiff,  the  con- 
sideration of  which  is  said  to  have  been 
60  rupees,  was  registered  under  Clause  i 
of  Section  18  of  Act  XX.  of  1866.  ^y 
Section  50  of  this  Act,  it  is  enacted  that: 
"Every  instrument  of  the  kinds  mentioned 
in  Clauses  i,  2,  and  3  of  Section  18  shall,  if 
duly  registered,  take  effect,  as  regards  the 
property  comprised  therein,  against  every 
unregistered  instrument  relating  to  the  same 
property,  whether  such  other  instrument  be 
of  the  same  nature  as  the  registered  instru- 
ment or  not." 

It  is  clear,  therefore,  that  under  this  Sec- 
tion the  plaintiff's  registered  purchase- deed 
must  take  effect  as  against  the  unregistered 
mortgage  of  the  defendant. 

There  is  no  ground  whatever  for  this  ap- 
peal, which  is  accordingly  dismissed  with 
costs. 


The  2ist  December  1870. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judgt, 

Admission — Evidence— Joint  Hindoo  family — 
Separate  occupation. 

Case  No.  1606  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorshedabad, 
dated  the  3rst  A  fay  iSyo,  affirming  a 
decision  of  the  Moonsiff  of  Kanderah, 
dated  the  2gth  September  i86(). 


Gour  Lnll  Singh  and  others  (Defendants). 

Appellants, 

versus 

Mohesh  Narain  Ghose  and  others  (Plainlilfiii 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellanls. 

Baboos  Kalee  Mohun  Doss  and  MoUe  Lih 
Mookerjee  for  Respondents. 

In  a  suit  by  the  gfrandchildren  of  the  deceased  dan^ti* 
ter  of  a  member  of  a  joint  Hindoo  family,  who,  though 
not  entitled  to  his  property  as  his  heirs,  had  been  \ws, 
in  possession,  the  surviving  daug^hter,  in  whom,  acconl- 
ing-  to  Hindoo  Law,  her  father's  interests  would  oow  lie 
legally  vested,  admitted  by  a  petition  filed  in  this  ^ 
that  by  her  gift  or  relin<^uishment  plaintiffs  had  a  bci? 
to  her  father's  share-  The  admission  was  held  to  b? 
evidence  that  such  title  existed  anterior  to  the  cominetKT- 
ment  of  the  suit. 

Where  there  is  joint  occupation  of  some  portions  of  1 
joint-family  dwellmg-house,  and  the  separate  occupabcs 
of  other  portions  of  the  sams  property  appears  to  iv 
merely  permissive,  such  separate  occupation  does  R<it 
necessarily  imply  that  the  properties  occupied  are  separ- 
ate properties. 

Norman y  C.  J, — It  appears  to  us  ibal 
there  are  no  grounds  for  this  appeal.  Tht; 
facts  of  the  case,  so  far  as  they  are  material 
to  the  points  which  we  have  to  consider,  af« 
these. 

Huro  Kishto  Singh  had  two  sons,  Brojo 
Kishore  and  Nund  Lall.  Nund  Lall  left  one 
son,  Haradhun,  who  died  many  years  ago 
without  issue ;  the  date  of  his  death  has  noi 
apparently  been  proved. 

Brojo  Kishore  left  three  sons,  Kashccnaih. 
Lokenath,  and  Prannalh.  The  interests  of 
Kasheenath  and  Lokenath  have  now  become 
vested  in  the  defendants,  who  are  the  grand* 
sons  of  Kasheenath.  Prannath  left  tvo 
daughters,  Bhugobutty  now  alive,  and  Jadub- 
monee,  whose  grandchildren,  son's  children. 
Mohesh  Narain,  and  others,  are  the  present 
plaintiffs.  Mohesh  Narain  sued  for  the  parti- 
tion of  a  dwelling-house  and  of  one  beegab 
and  some  eleven  chittacks  of  land :  also  of 
two  pieces  of  lakheraj  land,  consisting  m 
all  of  16  cotiahs. 

The  plaintiffs,  as  the  grandchildren  of 
the  daughter  of  Prannath,  would  not  be 
entitled  as  heirs  of  Prannath.  Bat  it  ^P* 
pears  that  they  have  been  in  possession  \^ 
many  years,  and  that  Bhugobutty,  the  sur* 
viving  daughter  of  Prannalh,  in  whom,  ac- 
cording to  Hindoo  Law,  Prannath's  interests 
would  now  be  legally  vested,  has,  by  a  peii- 
lion  in  this  suit,  admitted  thai  they  to^* 
been  long  in  possession,  and  that  they  ba«  * 
title  to  the  share  of  Prannalh. 
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The  first  objection  taken  on  special  ap- 
peal is  that  the  declaration  of  lihugobuity 
did  not  give  the  plaintiffs  any  right  to 
sue. 

No  doubt,  if  the  declaration  of  Bhugobully 
was  a  mere  waiver  of  her  right,  or  a  mere 
gift  to  the  plaintiffs  of  that  which  belonged 
to  her,  it  would  not  give  them  such  a  title 
as  would  enable  them  to  sustain  the  present 
suit.  But  in  truth,  and  in  fact,  she  admits 
that  by  her  gift  or  relinquishment  they  had 
a  title  to  that  which,  in  ordinary  course, 
would  have  descended  to  her ;  and  her  state- 
ment in  this  suit  is  merely  evidence  that 
such  title  existed  anterior  to  the  commence- 
ment of  it.  The  case  is  the  same  as  if 
Bhugobutty  had  executed  a  deed  of  sale  or 
gift  to  the  plaintiffs  many  years  ago,  and  in 
this  suit  admitted  that  she  had  done  so. 

The  appellant's  next  objection  was  that 
the  suit  was  barred  by  limitation,  because 
the  plaintiffs  and  defendants  were  occupying 
separate  residences  within  the  same  com- 
pound. But  this  objection  fails,  because 
the  Lower  Courts  have  both  found  that  the 
parties  were  in  joint  occupation  of  the  same 
homestead,  using  in  common  the  yard  and 
the  front  and  back  doors. 

Such  separate  occupation  of  portions  of  a 
Joint-family  dwelling-house  is  very  common 
in  Hindoo  families ;  and  where  the  circum- 
stances of  the  case  show  that  the  separate 
occupation,  so  far  as  it  exists,  is  merely 
permissive^  and  that  there  is  joint  occupation 
of  portions  of  the  same  property,  there  is 
no  necessary  inference  that  the  parties  are 
holding  those  portions  which  they  occupy 
separately  as  separate  properties,  or  other- 
wise than  as  a  joint  property,  using  the 
separate  portions  separately  by  mutual  per- 
mission and  for  mutual  convenience. 

We  dismiss  this  appeal  with  costs. 


f 


The  22nd  December  1870. 

Present : 

The^lon'ble  F.  B.  Kemp  and  G.  C.  Paul, 

Judges, 

Compromise— Decree— Right  of  suit. 

Case  No.  338  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Hooghly, 
dated  the  30th  July  18 jo. 


Tara  Monee  Dassee  (Judgment-debtor), 

Appellant, 

versus 

Radha  Jeebun  Mustafee  (Decree-holder), 

Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Khettur 
Nath  Rose  for  Appellant. 

Baboos  Mohesh  Chunder  Choivdhry  and 
Mohinee  Mohun  Roy  for  Respondent. 

In  a  suit  between  two  brothers,  a  compromise  was 
arranged  and  a  decree  passed  on  the  footin^^  of  its  terms, 
defining  the  rights  of  the  parties  to  certam  properties, 
and  declaring  that,  on  the  death  of  one  of  the  brothers 
(S),  a  certain  property  should  vest  in  the  other  (R). 
S  died,  and  R  was  kept  out  of  possession. 

HiiiLU  that  R  had  a  valid  cause  of  action  to  sue  for 
possession  and  mesne-profits,  but  that  the  decree  itself 
was  not  an  award  of  possession. 

Paul,  7- — ^N  this  case,  Radha  Jeebun 
Mustafee  and  Surbesshur  Mustafee,  being 
two  brothers,  had  certain  dissensions  existing 
between  them,  in  consequence  of  which 
Radha  Jeebun  Mustafee  sued  Surbesshur 
Mustafee  for  possession  of  certain  lands. 
Pending  the  suit,  a  compromise  was  arranged 
between  the  parlies,  the  terms  of  which,  as 
far  as  they  affect  this  contention,  were  short- 
ly these  :  that  Radha  Jeebun  and  Surbesshur 
were  either  to  take  immediate  possession  of 
certain  lands  or  to  keep  possession  of  them ; 
that  Surbesshur  Mustafee  should  enjoy 
certain  other  lands  (the  subject-matter  of 
this  execution)  during  his  life ;  and  that, 
upon  his  death,  these  lands,  in  the  event  of 
his  pre-deceasing  Radha  Jeebun,  were  to 
devolve  upon  Radha  Jeebun.  A  decree  was 
passed  in  the  suit  on  the  footing  of  the 
terms  of  this  compromise. 

Surbesshur  died,  and  his  widow  not  having 
given  to  Radha  Jeebun  possession  of  the 
lands  (subject  of  this  execution),  Radha 
Jeebun  applied  for  e.xecution,  claiming  pos- 
session of  the  lands  as  well  as  mesne-profits 
from  the  death  of  Surbesshur  to  the  time  of 
getting  possession. 

The  Subordinate  Judge  has  decided  this 
case,  entirely  relying  on  a  certificate  which 
was  forwarded  to  him  by  another  Court, 
a  certificate  which  states  that  the  decree  Is 
to  be  executed  for  possession  and  mesne- 
profits.  This  certificate  has  no  efficacy 
beyond  so  far  as  it  states  that  the  decree 
has  not  been  satisfied,  and  the  decree  itself 
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must  be  looked  to  for  the  purpose  of  ascer- 
taining what  is  to  be  executed  in  accordance 
therewith.  On  looking  at  the  decree,  we 
find  no  mention  made  of  mesne-profits ; 
therefore,  so  far  as  the  decision  of  the  Court 
below  has  proceeded,  it  may  be  at  once  said 
that  that  decision  was  erroneous. 

It  is  contended  on  behalf  of  the  appellant 
by  Baboo  Chunder  Madhub  Ghose,  /j/,  that 
the  decree  itself  awarded  no  possession  to 
Radha  Jeebun;  and,  2ndly,  that,  if  the  decree 
awarded  possession,  it  was  silent  as  to  mesne- 
profits,  and,  if  capable  of  being  executed  as 
to  possession,  the  decree  was  not  capable 
of  execution  as  regards  mesne-profits.  In 
support  of  that  position,  a  great  many  cases 
have  been  quoted,  particularly  a  case  publish- 
ed in  Volume  VI.,  Weekly  Reporter,  page 
109,  Full  Bench  Rulings,  and  Volume  XII., 
page  15,  another  Full  Bench  decision.  On 
the  other  side,  Baboo  Mohesh  Chunder 
Chowdhry  has  contended  that,  by  a  decision 
of  the  Privy  Council  to  be  found  in  Volume 
XIV.,  page  23,  Privy  Council  Rulings,  it 
has  been  held  that  a  decree  for  possession 
means  decree  which  involves  the  right 
to  take  possession  with  the  necessary 
attendant  consequences,  and  therefore  it 
also  gives  a  right  to  mesne-profits.  That 
decision  of  the  Privy  Council  appears 
to  me  to  lay  down  a  reasonable  principle, 
and,  though  at  variance  to  a  certain  extent 
with  the  decisions  of  the  High  Court,  is  ap- 
parently quite  compatible  with  a  construction 
of  Section  11,  Act  XXlII.of  1861,  which  has 
been  put  upon  it  by  the  Chief  Justice  of 
the  Agra  High  Court,  and  with  a  construc- 
tion which  appears  to  me  to  be  reasonable ; 
and  if  the  case  stopped  here,  whilst  bound 
to  bow  to  the  authority  of  the  Full  Bench 
decision,  I  certainly  would  not  have  given 
my  opinion  without  expressing  some  doubt 
as  to  the  soundness  of  the  general  propo- 
sition of  law  therein  enunciated.  But  the 
difficulty  which  Baboo  Mohesh  Chunder 
Chowdhry  has  to  contend  with  is  this — that 
the  decree  founded  on  the  compromise  was 
not  an  award  of  possession  ;  it  was  simply 
a  decree  which  defined  the  rights  of  the 
parties  to  certain  properties,  and  declared 
that,  on  the  happening  of  a  certain  contin- 
gency, the  lands  (subject  of  this  execution) 
should  vest  in  Radha  Jeebun  Musiafee. 
This  being  so,  the  decision  of  the  Privy 
Council  would  have  no  applicability  to  the 
present  case,  and  it  is  quite  clear  to  my 
mind  that  even  execution  for  the  property 
in  dispute  would  not  lie  under  that  decree. 


In  the  state  of  things  which  have  occurred, 
the  person  who  is  declared  entitled  under 
the  decree,  upon  being  kept  out  of  posses- 
sion at  the  death  of  Surbesshur,  would 
have  a  valid  cause  of  action  to  sue  boih 
for  possession  and  mesne-profits,  and  to  have 
enforced  such  cause  of  action  by  regclir 
suit.  He  appears,  however,  to  have  adq)t- 
ed  an  irregular  form  of  proceeding,  and  at- 
tempted to  obtain  by  it  that  which  be 
should  have  sought  in  a  regular  suit,  and  he 
must  consider  himself  very  fortunate  to 
have  been  to  a  certain  extent  successful. 
but  having  so  far  succeeded,  we  must  take 
care  that,  with  this  partial  success,  he  should 
not  get  other  advantages  which  by  the  la^ 
he  is  clearly  not  entitled  to  obtain.  There- 
fore, having  regard  to  the  decree  itself,  I 
am  of  opinion  that  Radha  Jeebun  Musiafee 
cannot  take  out  execution  for  mesne-profits, 
as  he  desires  in  this  case.  It  would,  no 
doubt,  have  been  very  advantageous,  if,  for 
the  purpose  of  avoiding  future  lliigaiiOD. 
Radha  Jeebun  could  have  been  allowed  to 
take  execution  with  mesne-profits,  but  the 
arrangement  which  would  facilitate  this  is 
apparently  one  which  does  not  suit  the  d^ 
fend  ant,  the  representative  of  Surbesshur: 
and  as  she  relies  on  the  law  as  it  stands. 
we  can  do  nothing  but  to  apply  the  lav 
which  we  do,  and  declare  that  the  execuiioB 
as  to  mesne-profits  cannot  be  allowed. 

We,    therefore,    decree  this    appeal  vith 
costs. 

Kemp,  y. — I  concur  in  this  judgmenr.    It 
appears  to  me  that  in  the  decree,  which  is 
founded  on   a  ruffanamah  and  solchnamah, 
it  is  declared  that  the  terms   of  the  ruffa- 
namah   and  solehnamah  are  to  be  carried 
out.     The   suit  itself,  which  ended  in  thai 
ruffanamah,  was  not  a  suit  for   any  specific 
share ;  it  was  a  suit  with  reference  to  certain 
debutlur    lands,     and     Surbesshur,   who  Is 
entitled  to  an  equal  share  with  Radha  Jeebuo. 
appears  to  have  made  certain  concessions  to 
the  effect  that  during  his  lifetime  he  was  to 
enjoy  a  2 -annas  share,  and  after  his  dealb 
Radha  Jeebun  and  his  heirs  were  to  enjfljf 
the  aforesaid  share,     i  do  not  wish  in  ibis 
case  to  make  any  remarks  as  to  the  decisions 
of  the   Full   Bench,   inasmuch  as  I  think 
that  this  is  a  case  in  v.'hich,   as  shoira  l^)' 
INIr.  Justice   Paul,  the  principles  laid  do^ii 
in  the  Full  Bench  Rulings  do  not  apply. 

I  concur  in  reversing  the  decision  of  th« 
Lower  Court,  and  decreeing  the  appeal  will* 
costs. 
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The  22nd  December  1870. 


Present  : 


The  Hon'ble  J.  B.  Phear  and  G.  C.  Paul, 

Judges. 

Calcutta  Small  Cause  Court— Cause  of  action- 
Technical  objection— Amendment— Section  27, 
Act  IX.  of  x85a 

Ciise  submiiltd  for  the  opinion  of  the  High 
Court  by  the  First  Judge  of  the  Small 
Cause  Court  at  Calcutta, 

Mackenzie  Lyall  and  Co.,  Plaintiffsy 

versus 

L.  W.  Dover,  Defendant, 

Neither  party  was  represented  in  the  High 

Court, 

In  a  suit  under  a  count  for  goods  barj^ained  and  sold, 
and  under  a  count  for  eoods  sold  and  delivered,  in  which 
the  defendant  took  a  highly  technical  objection  to  the 
form  of  the  plaintiffs'  cause  of  action,  it  was  held  that 
it  was  the  duty  oi  the  Judge  of  the  Small  Cause 
Court  at  Calcutta,  under  Section  27,  Act  IX.  of  1850, 
to  rectify  the  mistake  in  the  plaintiff's  claim,  whether 
'  the  plaintiff  made  such  a  request  or  not,  the  Legis- 
^  lature  never  having  intended  to  introduce  the  niceties 
of  special  pleading  into  the  practice  of  the  Court  of 
Small  Causes. 

Case, — In  ibis  case  the  plaintiffs  sued  for 
Rs.  150  for  goods  sold  and  delivered,  and 
for  goods  bargained  and  sold. 

The  advertisement  under  which  the  sale 
took  place  was  in  the  following  terms, 
viz. — 

'•  Mackenzie  Lyall  and  Co.  will  sell  by 
'  auction  on  the  spot,  at  noon  this  day,  Wed- 
nesday, the  23rd  March  1870,  under  instruc- 
tions from  William  Duff  Bruce,  Esquire, 
r Officiating  Executive  Engineer,  ist  Presi- 
dency Division,  the  materials  of  the  old 
Money  Order  Office  building  situated  be- 
twecathe  Town  Hall  and  Treasury. 

"  Conditions, 


'*  I.     Cash  in  full,  if  required,  on  the  fall 
"of  the  hammer;  otherwise,  a  deposit  of  25 
;  '•  per  cent. 

**  II.  The  purchaser  lo  dismantle  and 
"  remove  the  materials  within  three  months 
'*  from  date  of  sale." 

Vol.  XIV. 


j  The  original  Exhibit,  an  extract  from  the 
,  Calcutta  Exchange  Gazette,  is  forwarded 
\  herewith. 

\  Mr;  Brock,  the  assistant  of  the  plaintiflfs' 
j  firm  who  conducted  the  sale,  stated  that  the 
I  articles  which  he  sold  under  this  advertise- 
I  ment  were  nothing  more  than  the  shell  of  the 
I  house,  with  the  doors  and  windows  taken 
out;  the  standing  walls  and  floors,  in  fact, 
afiixed  to  the  earth.  He  also  said  that 
these  were  what  he  delivered,  it  being  the 
purchaser's  business  to  take  them  out  of  the 
earth  and  carr>'  them  away. 

The  defendant's  attorney  raised  the  ob- 
jection that  the  price  of  such  articles  so 
sold  could  not  be  recovered  under  either  of 
the  two  counts  contained  in  the  cause  of 
action.  He  said  he  had  other  matters  to 
urge  on  the  merits,  as  the  whole  of  what 
had  been  sold  had  not  been  delivered,  and 
nearly  all  of  what  had  been  delivered  had 
been  paid  for.  But  he  insisted  on  the  ob- 
jection which  he  had  taken,  as  he  considered 
it  was  fatal. 

The  plaintiffs'  pleader  expressed  no  de- 
sire to  amend,  but  insisted  that  the  cause 
of  action  was  rightly  framed,  and  left  the 
objection  in  the  hands  of  the  Court  to 
decide. 

I  nonsuited  the  plaintiffs.  Subsequently 
the  plaintiffs'  pleader  moved  for  a  rule  to 
show  cause  why  there  should  not  be  a 
new  trial. 

I  agreed  with  the  Second  Judge  in  grant- 
ing the  rule,  mainly  on  the  ground  of  the 
following  passage,  which  is  to  be  found  at 
page  138  of  Addison  on  Contracts,  6ih  Edi- 
tion, viz, — 

'•If  an  article  affixed  to  the  freehold  is 
sold  with  a  view  to  its  immediate  severance 
therefrom,  the  contract  is  simply  a  contract 
for  the  purchase  and  sale  of  a  chattel." 

Cause  was  shown,  and  the  plaintiflfs* 
pleader  replied,  and  I  was  finally  of  opinion 
that  my  original  decision  was  correct.  1 
thought  that,  if  the  walls  had  been  dug  up 
by  the  plaintiffs  and  delivered  by  them  to 
the  defendant  subsequently  to  dismantle- 
ment, they  would  have  become  chattels  per- 
sonal, and  the  price  of  them  could  have 
been  properly  sued  for  under  the  term 
"  goods."  But  inasmuch  as  the  bricks  and 
mortar  were  still  fixtures  at  the  time  of  the 
sale,  I  considered  that  the  plaintiflfs  could 
clearly  not  recover  under  the  second  count. 
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1  also  was  of  opinion  that  they  could  not  re- 
cover under  the  first  count,  because  the  bricks 
and  mortar  were  siill  fixtures  (as,  in  fact, 
they  must  have  been  by  the  very  terms  of 
the  contract)  at  the  lime  of  delivery  also. 

For  the  doctrine  which  I  have  quoted 
from  Mr.  Addison's  work,  no  authority  is 
there  quoted,  nor  have  1  been  able  to  find 
any.  If,  however,  the  intention  of  the  par- 
ties is  sufficient  to  transform  bricks  and 
mortar  from  fixtures  into  chattels,  1  appre- 
hend that  they  will  be  chattels  real,  and  that 
they  can  still,  as  savouring  of  the  realty, 
not  be  sued  for  under  the  term  *'  goods." 

It  is  lamentable  that,  in  the  latter  end  of 
the  19th  century,  refinements  such  as  these 
should  be  insisted  on,  but  the  plaintiffs 
had  ample  time  and  opportunity  to  move 
to  amend  their  cause  of  action;  and  if 
they  had  expressed  any  wish  to  amend,  I 
would  willingly  have  acceded  to  it,  but  it 
is  a  simple  question  of  costs.  If  they  are 
right,  they  are  entitled  to  mulct  the  defend- 
ant for  taking  so  purely  technical  an 
objection.  If  they  are  wrong,  they  cannot 
complain  of  being  themselves  fixed  with  the 
costs,  inasmuch  as  the  Legislature  had 
provided,  and  the  Court  would  have  been 
perfectly  ready  to  exercise,  a  remedy  by 
way  of  amendment  by  which  all  doubt  and 
difficulty  might  have  been  very  simply 
removed. 

As  the  Second  Judge  was  of  opinion  that 
the  plaintiffs'  cause  of  action  was  rightly 
conceived,  and  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute,  I  have  the  honor 
to  request  the  opinion  of  the  Honorable  the 
Judges  on  the  question  : — 

Whether  the  price  of  the  materials  men- 
tioned in  the  advertisement  above  set  forth 
was,  under  the  state  of  facts  above  detailed, 
correctly  sued  for  either  under  a  count  for 
goods  bargained  and  sold,  or  under  a  count 
for  goods  sold  and  delivered. 

I  may  add  that  we  were  requested  by  the 
defendant's  attorney  to  refer  this  point  for 
the  opinion  of  ihe  High  Court,  even  if  we 
agreed  in  considering  that  the  defendant's 
plea  was  bad,  and  that  there  ought  to  be  a 
new  trial. 

The  Second  Judge's  views  on  the  point 
referred  were  as  follows  : — 

I.  "I  think  that,  if  the  objection  taken 
"by  the  defendant  to  the  cause  of  action, 


"as  stated  in  the  plaint,  was  a  valid  objec- 
"  tion,  the  misstatement  of  the  cause  of  ac- 
"tion  might  have  been  rectified  by  the  Court 
"  under  the  provisions  of  Section  27  of  Act 
"IX,  of  1850,  and  that  the  plaintiff  should 
*'  not  have  been  nonsuited  on  so  purely  lech- 
"  nical  a  plea. 

2.  "  I  think  that  the  objection  was  not  va- 
"  lid,  inasmuch  as  what  was  sold  was  not  a 
*'  house  to  be  used  as  a  house,  and  so  to  be  rc- 
"garded  as  appertaining  to  the  freehold,  but 
"  the  materials  of  a  house  to  be  dismantled 
'*  and  removed.  Under  such  circumstances, 
"it  would,  I  think,  have  been  incorrect  for 
"  the  plaintiff  to  have  sued  for  the  price  of  a 
"  house  or  for  the  price  of  fixture.  The  pas- 
"  sage  cited  from  Mr.  Addison's  work  on 
"Contracts,  6ih  edition,  page  138,  seems  to 
"  me  sufficient  authority  for  this  view.  The 
"  case  of  Lee  vs.  Ridson,  7  Taunt.  188,  which 
"  was  relied  on  by  the  defendant  as  establish- 
"  ing  that  the  price  of  fixtures  cannot  be  rc- 
**  covered  under  a  count  for  goods  sold  and 
"  delivered,  may,  I  think,  be  easily  distinguish- 
"ed  from  the  present  case.  There  fixtures 
"were  sold  as  fixtures  to  remain  where  tbcy 
"  stood,  and  not  as  materials  with  the  express 
"object  and  condition  of  severance  and  re- 
"  moval." 

With  regard  to  the  ist  paragraph  of  the 
Second  Judge's  opinion,  I  would  only  remark 
that  the  Court  is  not  authorized,  according 
to  my  view,  in  altering  the  cause  of  action 
except  at  the  plaintiflt's  desire  and  on  his 
motion ;  otherwise  it  would  have  the  power 
of  ruining  the  plamtiff's  case  against  his 
will,  and  casting  him  in  costs  by  making 
him  sue  on  a  cause  of  action  which  did  not 
represent  his  own  view  of  his  own  griev- 
ance. 

The  judgment  of  the  High  Court  was  as 

follows : — 

Phear,  7.— In  this  case  the  plaintiff  sued 
the  defendant  in  the  Court  of  Small  Causes 
for  Rupees  1 50  for  goods  sold  and  delivered 
and  for  goods  bargained  and  sold.  The  sob* 
ject  of  the  sale  made  by  the  plaintiffs  to  the 
defendant  was  described  in  an  adverliserocDi 
as  follows : — 

"  The  materials  of  the  old  Money  Order 
"Office  building  situated  betwreen  the  To^ 
"  Hall  and  Treasury,"  and  one  of  the  condi- 
tions of  sale  was — 

"  The  purchaser  to  dismantle  and  remove 
"  the  materials  within  three  months  from 
"  date  of  sale." 
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From  the  case  slated  to  us,  we  learn  that 
the  defendant's  attorney  raised  the  objection 
that  the  price  of  such  articles  so  sold  could 
not  be  recovered  under  either  of  the  two 
counts  contained  in  the  cause  of  action. 
The  plaintiffs'  pleader  expressed  no  desire  to 
amend,  but  insisted  that  the  cause  of  action 
was  righily  framed,  and  left  the  objec- 
tion in  the  hands  of  the  Court  to  decide. 
Thereupon  the  learned  First  Judge  nonsuit- 
ed the  plaintiffs. 

The  plaintiffs  afterwards  obtained  a 
rule  for  a  new  trial,  and  at  the  return  of  this 
rule,  the  two  Judges  were  divided  in  opi- 
nion as  to  whether  it  ou^ht  to  be  made 
absolute  or  not.  It  therefore  became  neces- 
sary, under  Section  55  of  Act  IX,  of  1850,  that 
the  questions  on  which  the  Judges  differed 
should  be  referred  to  this  Court.  These 
questions  were  two,  namely  :  — 

1.  Whether  or  not  the  price  of  the  ma- 
terials mentioned  in  the  advertisement  above 
referred  to  was,  on  the  facts  stated  in  the 
case,  correctly  sued  for  either  under  a  count 
for  goods  bargained  and  sold,  or  under  a  count 
for  goods  sold  and  delivered. 

■ 

2.  If  the  price  was  not  correctly-  sued 
for,  ought  the  learned  First  Judge  to  have 
rectified  the  misstatement  of  the  plaintiffs' 
cause  of  action  ? 

The  objection  which  is  embodied  in  the 
first  question  is  in  the  highest  degree  techni- 
cal, for  if  in  either  count  the  words  '*  and 
fixtures"  were  inserted  after  the  word 
'*  goods,''  it  could  not  be  contended  that  the 
plaintiffs'  cause  of  action  was  not  expressed 
with  technical  accuracy  ;  and  this  being  so, 
we  think  it  quite  unnecessary  to  discuss  the 
matter  of  the  first  question  at  all.  The  case 
of  1-ee  versus  Ridson,  upon  which  the  learn- 
ed First  Judge  based  his  decision,  takes  us 
some  way  back  in  the  history  of  pleading 
and  practice  in  the  Courts  of  Westminster 
Hall,  and  a  great  many  years  have  passed 
since  the  time  when  it  was  possible  either 
there  or  in  the  Supreme  Court  of  Calcutta  to 
mak^  this  objection  with  success.  Nothing 
short  of  express  words  of  enactment  would 
lead  us  to  believe  that  the  Legislature  im- 
posed upon  the  Court  of  Small  Causes  those 
technical  obstructions  to  its  proper  action 
which  long  ago  were  found  intolerable  in  the 
superior  Courts  of  England  and  this  coun- 
try, and  we  think  it  clear  that  no  such  words 
are  anywhere  to  be  found.  It  seems  to  us 
certain  that  the  Legislature  never  intended  to 


introduce  the  niceties  of  special  pleading  into 
the  practice  of  the  Court  of  Small  Causes. 
The  parties  to  a  suit  in  that  Court  do  not 
themselves  declare  and  plead  in  technical 
fashion.  There  is  no  other  declaration  than 
the  summons,  which  is  filled  up  by  the 
ofTicer  of  the  Court  on  the  oral  statement  of 
the  complainant,  and  no  plea  except  that 
which  the  Judge  takes  down  from  the 
mouth  of  the  defendant  or  his  pleader.  In 
the  case  before  us,  there  was  no  dispute 
whatever  between  the  parties  as  to  the 
nature  of  the  plaintiff's  claim ;  the  only  mis- 
take, if  any  mistake  there  was,  amounted 
to  nothing  more  than  the  misuse,  or  non-use, 
of  a  technical  term  by  the  clerk  of  the  Court 
when  he  filled  up  the  summons ;  and  the  re- 
lative position  of  the  parlies  in  Court  was 
altogether  unaffected  by  it»  It  appears  to  us 
that  it  .is  the  duty  of  the  Judge,  under  the 
provisions  of  Section  27  of  Act  IX.  of  1850, 
to  rectify  such  a  mistake  as  this,  whether  the 
plaintiff  makes  the  request  or  not,  and  so  to 
take  care  that  the  case  of  the  plaintiff  be  not 
prejudiced  in  the  merits  by  an  objection 
which  is  purely  frivolous  and  vexatious  in 
its  character. 

The  rule  for  a  new  trial  must  be  made 
absolute,  and  at  the  trial  each  count  in  the 
summons  should  be  amended  by  insefting 
the  words  **  chattels  and  fixtures"  after  the 
word  "goods." 


The  2nd  December  1S70. 

Present  : 

The  Ilon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Putncc  rents— Sale  for  arrears— Notice— Clause 
2,  Sections,  Regulation  VIII.,  1819. 

Case  No.  1260  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Nuddca,  dated 
the  joth  March  i8yo,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  jtst  December  1868, 

Raghub  Chunder  Banerjee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Brojonath    Koondoo  Chowdhry  and   others 
(Defendants),  Respondents. 
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Baboos  Hem  Chunder  Banerjee,  Bipro  Doss 
Mookerjee,  and  Issur    Chunder   Chucker- 


On  the  second  point,  we  find  that  the  law 
(Clause    2,  Section  8,   Regulation  VIII.  of 


^w//y  for  Appellants.  i  1819)  requires  that  "a  copy  or  extract  of 

'  "  such  part  of  the  notice  as  may  apply  to 

iaboos     Kalee    Prosunno     Dtitt,     Mohinee    "  the  individual  case  shall  be  by  hira  (zemin- 

Mohun  Roy,  and  Ohinash  Chunder  Baner-  1  "  dar)  sent,  to  be  similarly  published  at  the 

jee  for  Respondents.  ;  "  cutcherry    or    at    the   principal    town  or 

"  village  upon  the  land  of  the  defaulter." 

Where  an  arrear  of  putnee  rent  is  due,  the  zemindar,  ; 
in  applying  tp  the  Collector  to  bring  ^^^^^  3      ^j^  ^      "  similarlv    published"    is 

sale,  need  not  recognize  any  one  except  the  registered  ,       *^/     •.•»^       ^  -        '  iS      .      \ 

putneedar.  meant  that  the  notice  is  to  be  stuck  up  as 

^,.      ^.    ,    ,        .•      c     I   r  c      *  •   '  appears  from   the    previous    words  of  the 

The  obiect  of  a  notice  of  sale  for  arrears  of  rent  is  1  ^  ^,.         .      ,1  *.  u  ^.   't  «u^.,.  K«>  «« 

to  give  information,  not  merely  to  parties  wishing  to  ;  Section  in  the  cutcherry,  or,  if  there  t)eno 

purchase,  but  to  the  defaulter  ;  and  if  the  notice  is  not  |  cutcherry,  in  the  principal  tOWn  Or  village 
stuck  up  in  the  manner  pre^ribed  by  law  (Clause  2,  Sec  ^^^     ]  ^     f  ^^  defaulter, 

tion  8,  Regulation  VI 11. of  1 8 19), it  IS  open  to  the  defaulter       ^ 
to  plead  that  he  has  been  endamaged,  and  the  sale  be- 
comes illegal.  Then  the  law  goes  on   to   say   that  ine 

■  notice  is  to  be  served  by  a  single  peon,  who 
Lochy  7.— The  present  suit  is  for  setting  1  js  to  bring  back  the  receipt  of  the  defaulter, 
aside  the  sale  of  a  putnee  and  for  the   re- 1  or  of  his  manager,  for  the  same ;  or  if  nn- 
covery  of  possession  of  the  plaintiff's  share  |  able   to   procure  this,   he  is   to   obiain  the 
in  the  said  putnee.  1  signatures  of  three   substantial  persons  re- 

The  objections  taken  by  the  plaintiff  to  the  i  ^f'l^  in  the  neighbourhood,  in  attef  Uon 
sale  are  that  it  has  been  informally  made,  1  P.^  ^^^  ^^^^^/^  ^^^^  ^^^"  ^'^"^^^  ^^^  P"^" 
and  that  the   zemindar,    when   asking  the  1  ^^^^^^  ^"  ^^^  ^P^^' 

Collector    to    bring   the    property    to    sale,  '*.,,,,  .,         ,      . 

should  have  recognized  all  the  putneedars,  \  ^^^^  ^f  ^^^^  ^^^  ^^T  P^^^^fi^^^  ^\^  !" 
and  that  the  sale  has  been  brought  about  by  1  ^^^e  if  the  people  of  the  village  should 
collusion  between  the  zemindar  and  some  i  ^^1^^^  P'  ^^^^^  ^^  ^'^\  J^«"  names  m 
of  the  co-sharers  of  the  putnee.  attestation,     the     peon     shall     go    to    the 

I  "  cutcherry   of  the  nearest   Moonsiii,  or  it 

The  Lower  Courts  have  found  that  the  sale  ,  "  there  should  be  no  Moonsiff  to  the  nearest 

was   properly  conducted  by  the  zemindar,  !  "  thannah,  and  there  make  voluntary  oath 

that  there   was   no   proof  whatever  of    the  !  "  of  the.  same  having  been  duly  published. 

collusion,  and  so  dismissed  the  suit.  "  certificate  to  which  effect  shall  be  signed 

.  ,  ,11  r        1  "  and  sealed  by  the  said  officers  and  deliver- 

A  special  appeal  has  been   preferred   on    a  ^^  jq  ^^  peon." 

the  grounds : — 

First,  that  the  zemindar,  when  applying  '      Now,  looking  at  the  evidence  which  has 

to  the  Collector  for  the  sale  of  the  putnee  '  t)een  read  to  us,  we  think  the  Lower  Courts 

tenure,    was    hound    to    recognize    all    the    ^^^  wrong  in    holding  that  the  notice  was 

co-sharers  of  the  putnee.  cl"ly    published.     The  evidence .  in  support 

A^  ,  J7      4U  *   *u         I  I  I  of  the  due  publication  of   the    notice  is  to 

.•«  la'o  nnf -2:  ^  o  ■^^a'^T^^'^^'a    l^e  cffcct  that  the  peon    of    the  zemindar, 

,on  was  not  issued  as  prescribed  by  law,  and  ,  ^^^  ^„„,j  „gi,i,„  ^^^  „„^  ^^  eeded 

therefore  the  sale  should  be  reversed.  ■  *^  ♦u^        *.    t       a  1       %♦:«,»  in- 

to the  spot,  found  some  people   sitting  to- 

On  the  first  point  we  think  it  is  unneces-  1  gcther  in  the  village,  and  asked  where  the 
sary  to  say  much.  It  is  clear  that  there  1  cutcherry  was ;  on  being  told  that  there  was 
was  an  arrear  of  putnee  rent  due,  and  ;  no  cutcherry,  asked  where  was  the  gomasbta: 
that  the  zemindar  need  not  have  recognized  on  being  told  that  the  gomashta  was  qot  in 
any  one  except  the  registered  putneedar  as  the  village,  he  opened  the  notice  given  w 
the  person  from  whom  the  rent  was  due,  him  by  the  zemindar,  and  showed  it  to  fi^ 
and  the  mere  fact  that  in  the  application  or  six  people,  who  were  sitting  there,  none 
to  the  Collector  he  did  mention  the  names  of  whom  could  read  or  write  ;  and  he  then 
of  one  or  two  of  the  parties  in  possession,  proceeded  to  the  thannah,  and  obuioed 
though  not  registered  in  the  zemindary  ,  from  the  Head  Constable  a  certificate  00  ibe 
books,  and  omitted  to  mention  the  names  of .  back  of  the  said  document,  to  the  effect 
others,  does  not  in  any  way  vitiate  the  sale  that  he  made  such  and  such  a  statement  of 
or  render  the  proceedings  invalid.  .  the  publication  of  the  notice. 
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This  is  clearly  not  such  a  publication  as 
the  law  requires.  The  notice  should  be  stuck 
up  in  the  cutcherry,  or,  if  there  be  no  cut- 
cherry,  in  some  conspicuous  part  of  the  prin- 
cipal village  upon  the  land  of  the  defaulter.  It 
is  evident  from  the  evidence  that  the  notice 
was  not  stuck  up  at  all,  and  in  fact  the  peon 
took  it  away  with  him,  and  had  the  certifi- 
cate endorsed  by  the  Head  Constable. 

Now,  the  object  of  the  notice  appears  to 
be  not  merely  to  give  information  to  parlies 
wishing  to  purchase,  but  to  give  informa- 
tion to  the  defaulter  that,  unless  the  arrear 
be  paid  by  a  certain  day,  the  property  will 
be  sold ;  and  the  defaulter  might  well  plead 
that  he  has  been  endamaged  from  the  want  of 
the  proper  publication  of  the  notice  as  re- 
quired by  law. 

We  think,  therefore,  that  the  Lower  Courts 
are  wrong  in  fmding  that  the  notification 
had  been  published  according  to  law,  and 
we  think  also  that  the  sale  is  consequently 
illegal. 

But  it  has  been  said  that  the  suit  cannot 
be  brought  in  its  present  form,  because  the 
title  of  one  of  the  parties  who  brings  this  suit, 
Raghub  Chunder,  who  claims  one  anna  and 
some  gundas,  is  disputed,  and  Judoonath 
and  others  are  entitled  to  only  8  gundahs 
share  more  or  less.  We  think  the  mere  fact 
that  the  plaintiffs'  share  in  the  property  is 
small  is  no  reason  why  they  should  be  pre- 
vented from  bringing  an  action  for  setting 
aside  the  sale  on  establishing  their  right.  If 
they  have,  as  they  allege,  a  share  in  the 
property,  the  mere  fact  of  the  other  share- 
holders not  joining  them  does  not  in  any 
viray  prevent  their  bringing  a  suit  to  pre- 
serve their  own  rights. 

As,  however,  the  auction-purchaser  does 
not  press  to  be  indemnified  by  a  refund  of 
his  purchase-money,  we  think  it  sufficient 
to  declare  that,  the  notice  not  having  been 
published  as  prescribed  by  law,  the  sale  is 
not  binding  upon  the  plaintiffs  in  this  case, 
and  that  they  are  entitled  to  recover  their 
share  in  the  putnee.  With  regard  to  Judoo- 
nath and  others,  their  share  of  8  gun- 
das»  more  or  less  is  undisputed.  The 
share  to  which  Raghub  Chunder  is  entitled 
has  been  questioned  by  the  defendants  in 
this  case,  and  as  his  right  to  the  share  he 
claims  has  not  been  determined  by  the  Lower 
Courts,  we  must  remand  the  case  to  the 
Court  of  first  instance,  in  order  that  it  may 
determine  what  is  his  share,  and  to  give  him 
a  decree  for  the  possession  of  his  share. 


The  question  of  costs  which  the  plaintiffs 
will  recover  from  the  zemindar  will  be  de- 
termined by  the  Court  below,  and  the  auc- 
tion-purchaser will  recover  his  costs  from 
the  zemindar. 


The  22nd  April  1870. 

Present : 

The  Ifon'bie  J.  P.  Norman  and  K.  Jackson, 

Judges, 

Mortgage— Redemption— Incumbrances. 

Case  No.  2690  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
First  Subordinate  Judge  of  Hooghly^  dated 
the  gth  July  i86g^  reversing  a  decision  of 
the  Moonsiff  of  that  District,  dated  the  jM 
March  i86g. 

Gournarain  Mojoomdar  and  another  (two  of 

the  Defendants),  Appellants, 

versus 

Brojonath  Koondoo  Chowdhr}-  and  others 

(Plaintiffs),  Respondents, 

Baboos  Ashootosh  Dhur,  Umbika  Churn  Ba- 
nerjee,  and  Dvoarkanath  Sein  for  Appellants. 
Baboos  Kalee  Prosunno  Dutt  and  Mohendro 
Nath  Seal  for  Respondents. 

In  September  1S40,  R,  by  a  deed  in  the  English 
form,  mortj^ag-ed  his  zemindary  with  other  property  to 
S.  In  October  1844,  he  mortgaged  the  same  lands  to 
plaintiff,  who,  afterobtaining  a  decree  for  the  redemption 
of  tiie  former  mortgage,  and  paying  it  oflF,  obtained  a 
final  decree  in  itt62  for  foreclosure  as  against  R.  He 
now  sues  to  set  aside  a  putnee  granted  by  R  subse- 
quent to  the  date  of  the  first  mortgage  and  before  the 
date  of  the  mortgage  to  himself. 

Held  that,  as  plaintiff  had  not  kept  on  foot  the 
first  mortgage  to  S  as  a  distinct  and  distinguishable 
security,  the  debt  to  S  must  be  treated  as  paid  off  and 
extinguished  and  the  defendant's  putnee  lease  was 
!  valid  and  binding  on  plaintiff. 

'      Norman,  J, — Ox  the  26th  January  1840, 
I  Unnoda  Pershad  Roy,  zemindar  of  Basoodeb- 
j  pore,  granted  kismut  Basoodebpore  in  putnee 
10  Huree  Narain  Mojoomdar,  ancestor  of  the 
defendant,  at  a  rent  of  Rupees  145-7-3  ^  ^'^^^ 
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*'  consists  of  the  depositions  of  a  number  of 
**  witnesses  who  deal  in  mere  generalities, 
*'  and  are  not  so  precise  in  their  statements 
"as  in  any  way  to  establish  the  prescriptive 
**  nature  of  the  right  sought.  Most  of  them 
'^  do  not  say  at  all  how  long  the  plaintiff  has 
"  exercised  the  right.  Those  who  do,  use  ge- 
*•  neral  words,  such  as  'from  old  times,'  *all 
**  along,' '  since  the  building  of  the  aqueduct,' 
**  without  specifying  a  single  date  or  period 

of  time. '' 

Mr.  Bourke's  argument  is  that  the  plaint 
is  specific,  and  that  witnesses  Nos.  8  and  24 
do  prove  the  fact.  We  have  had  the  plaint 
read,  and  we  think  that  it  very  indistinctly 
raises  the  question  of  the  level  of  the  lands. 
Then  I  think  the  Lower  Appellate  Court 
says  substantially,  not  that  the  plaint  is  not 
specific  at  all,  but  only  that  it  is  not  so  spe- 
cific as  it  ought  to  have  been.  Then  as  to 
the  evidence  of  the  witness  No.  8,  that  wit- 
ness only  says  this  :  "  And  from  the  cutting 
**  of  the  grandees,  the  water  of  the  reservoir 
'*  of  Nurtooa  goes  back  to  the  pyne  of  Se- 
"  limpore.  The  reservoir  is  higher  than  the 
"  pyne,  and  for  this  reason  that  the  waters 
"receded."  The  witness  No.  24  speaks  no- 
thing more  thaii  this,  that  "  when  the  pyne 
is  full  of  water,  the  hukhla  runs.  I  cannot 
say  from  this  evidence  that  the  Lower  Appel- 
late Court  was  wrong  in  saying  that  there 
was  no  evidence  to  show  that  the  plaintiff's 
villages  were  on  a  higher  level  than  that 
of  the  reservoir,  for  the  witness  No.  8  does 
not  say  that  the  villages  were  on  a  higher 
level.  He  only  says  that  the  reservoir  is 
higher  than  the  pyne.  The  other  witness 
No.  24  also  does  not  directly  prove  the  plaint- 
iff's allegation. 

The  next  point  urged  is  that  the  Ameen's 
report  has  been  improperly  rejected  by.  the 
Judge.  Upon  this  point,  as  shown  from  the 
passage  above  quoted  from  the  Judge's  deci- 
sion, the  Judge  only  says  this:  "The  only 
evidence  adduced  by  plaintiff  {for  his  docu- 
menlary  evidence  is  altogether  inadmissible) 
consists  of  depositions  of  witnesses,"  &c. 
Now,  1  do  not  read  the  word  ^'inadmissible  "  as 
meaning  that  it  ought  not  to  have  been  re- 
ceived on  the  record,  for  it  is  already  on  the 
record  and  apparently  without  objection  to  its 
admissibility  on  the  record,  but  only  that  it 
cannot  be  used  to  prove  the  plaintiff's  case. 
The  Ameen  in  this  case  was  only  a  Commis- 
sioner under  the  Procedure  Code  to  see  what 
the  amount  of  the  damage  was.  His  report, 
therefore,  could  be  only  evidence  on  the  point 
to  which  the  commission  referred,  and  in 
this  case  the  commission  referred  to  no  other 


point  than  damages.  The  report,  therefore, 
of  the  Ameen  in  this  case,  which  treated  on 
the  relative  rights  of  the  plaintiff  as  to  cut- 
ting of  the  dams  or  not,  was,  under  the  law, 
no  legal  evidence  in  the  case.  It  is  true  that 
witnesses  were  examined  by  the  Ameen.  The 
Lower  Appellate  Court  deals  with  the  evidence 
of  the  witnesses,  comments  on  their  deposi- 
tions, and  ends  by  saying,  "  In  short,  a  host  of 
"  serious  inconsistencies  and  omissions  qaite 
,^  stamp  their  testimony  as  he  result  of  very 
"clumsy  tutoring  on  that  side  of  the  case 
"  which  they  have  come  into  Court  to  sop- 
"port. "  It  is  not  for  us  to  say  in  special 
appeal  what  the  value  of  the  evidence  of  wit- 
nesses ought  to  have  been .  The  refusal  to  cre- 
dit  them  constitutes  no  error  in  law,  and  I 
may  here  mention  that  the  Lower  Appellate 
Court  has,  on  the  other  hand,  believed  the 
defendant's  witnesses. 

It  is  next  contended  that  there  were  cer- 
tain Act  IV.  decisions  passed  between  the 
ticcadars  and  the  ancestors  of  the  defendants 
on  the  26ih  June  1850,  which  have  been  im- 
properly rejected  as  evidence,  and  that  such 
proceedings  are  evidence  and  bind  the  defend- 
ants in  the  case.  The  defendants,  on  the 
other  hand,  contend  that  the  fouzdaree  pro- 
ceedings are  no  evidence  against  them,  as 
neither  they  nor  the  parlies  from  whom  ihey 
derived  their  title  were  parties  to  those  pro- 
ceedings. It  is  alleged  by  the  learned  Coun- 
sel for  the  appellant  that  they  (defendants) 
were  proprietors  of  Oghur,  which  is  a  dakhilec 
village  of  Munearee,  which  was  in  dispute  in 
that  case ;  but  this  fact  is  not  proved,  and  even 
if  it  were  so,  it  is  still  clear  that  the  proprie- 
torship of  a  dakhilee  village  may  remain  in  the 
hands  of  one  or  two  or  more  parties,  where- 
as the  proprietorship  of  an  uslee  village  may 
remain  in  the  hands  of  different  proprietors 
altogether  with  separate  rights  and  interests. 

The  learned  Counsel  then  refers  to  two 
survey-maps  as  evidence  in  the  case,  but  it  is 
clear  that  the  survey-maps  cannot  prove  the 
right  of  proprietorship  to  lands,  much  less  to 
watercourses  and  the  right  of  cutting  dams. 
The  survey-maps,  therefore,  are  no  evidence 
against  the  defendants. 

Then  it  is  urged  that  the  onus  of  proof 
has  been  wrongly  put  upon  the  plaintiff,  and 
that,  as  the  defendants  admit  that  the  bukhlas 
are  in  existence,  and  the  plaintiff's  witnesses 
show  that  his  villages  stand  on  a  higher  leveK 
it  was  for  them  to  show  that  the  plaintiflf's 
right  was  confined  to  the  bukhlas,  and  did  not 
extend  to  the  closing  of  the  watercourse. 
Now,  it  is  true  that  the  defendants  did  admit 


JtSji.] 


Civil 


THK    WBKKLY   &SPORTKR, 


RuUngt. 


495 


the  existence  of  the  bukhlas^  but  it  is  not 
true  that  the  evidence  of  the  plaintiff's  wit- 
nesses prove  that  the  plaintiff's  villages  were 
on  a  higher  level.  Irrespective,  however,  of 
this,  we  find  that  the  whole  allegation  of  the 
plaintiff  was  that  he  had  a  right  to  make  the 
dams  in  the  water-course  for  his  own  purposes, 
and  that  that  was  the  main  issue  between  the 
parties  in  the  Lower  Appellate  Court.  It  was 
quite  within  the  power  of  either  party,  if  he 
considered  that  the  main  issue  was  not  that 
of  prescriptive  right  to  dam  the  water,  to  ob- 
ject before  the  Judge  that  that  was  not  the 
main  issue.  That  there  was  such  an  objec- 
tion is  not  shown  to  us.  I  think,  therefore, 
that  the  question  of  prescriptive  right  alleged 
by  the  plaintiff  was  the  main  issue  in  the 
case,«|ind  as  the  plaintiff  claimed  that  right, 
the  burthen  of  proof  was  on  him ;  but  beyond 
this  I  do  not  think  that  the  plaintiff  had  the 
whole  burthen  placed  upon  him.  It  is  quite 
clear  that  the  Lower  Appellate  Court  did  not 
decide  the  case  solely  on  failure  of  the  plaint- 
iff's proofs,  but  went  into  the  defendant's 
case,  and  remarked  that  the  defendant's  wit- 
nesses were  credible,  and  rebutted  the  plaint- 
ifif's  case. 

We  are,  lastly,  asked  by  the  Counsel  for  the 
special  appellant  to  allow  him  to  take  a  point 
which  was  not  raised  in  the  Lower  Court, 
viz.t  that  whereas  the  decision  of  the  Judge 
was  passed  on  the  28th  January  1868,  the 
plaintiff  had  on  the  26th  July  1867  petitioned 
to  the  Court  that  seven  of  his  witnesses,  three 
of  whom  were  present  in  Court,  might  be 
examined,  but  that  his  prayer  was  rejected. 
It  appears,  however,  that  this  petition  was 
put  in  after  the  plaintiff's  own  case  had 
closed,  and  when  the  defendant's  case  had 
almost  come  to  a  termination,  and  the  defend- 
ant's witnesses  had  been  examined.  I  think 
that,  under  these  circumstances,  the  Lower 
Court  was  quite  justified  in  refusing  to  allow 
the  plaintiff,  after  his  case  had  closed,  to 
supplement  his  evidence  at  that  late  stage. 

VoU  XIV. 


On  the  whole,  I  see  no  ground  to  interfere 
in  special  appeal  with  the  judgment  of  the 
Lower  Appellate  Court  as  wrong  in  law; 
and  would,  therefore,  dismiss  this  appeal 
with  costs. 

Markby,  J. — I  also  think  that  this  special 
appeal  ought  to  be  dismissed. 

Upon  the  first  ground,  which  is  that  the  Judge 
is  wrong  in  stating  that  there  was  no  evidence 
regarding  the  level  of  the  land,  what  he  really 
does  state  is  that  there  is  no. evidence  that  the 
plaintiff's  village  is  on  a  higher  level  than  the 
level  of  the  aqueduct.  It  does  not  appear  to 
me  necessary  to  consider  whether  or  not  the 
plaintiff  made  such  an  allegation  in  his  plaint, 
because  whether  he  made  such  an  allegation 
or  not,  that  would  be  no  evidence.  I  think 
all  that  we  have  to  do  is  to  look  to  what  the 
witnesses  say,  and  it  appears  to  me  that  what 
the  witnesses  say  is  perfectly  consistent  with 
what  is  stated  by  the  Judge.  The  witnesses 
only  say  that  the  reservoir  on  the  plaintiff's 
land  is  higher  than  the  aqueduct,  and  that  is, 
as  stated  by  the  appellant,  the  reservoir  in 
which  the  water  is  led  from  the  aqueduct, 
and  I  should  expect  to  find  that  the  reservoir 
was,  as  the  Judge  assumes  it,  not  on  the  general 
level  with  the  plain  lands,  but  higher  than 
that.  This  fact,  therefore,  does  not  support 
the  plaintiff's  case. 

The  second  point  merely  raises  the  first 
objection  in  another  form. ' 

The  third  ground  is  that  the  Judge  was 
wrone:  in  rejecting  the  Ameen's  report  and 
the  evidence  under  it,  but  it  seems  to  me  that 
he  was  quite  right  in  doing  so.  I  do  not 
think  that  it  necessarily  follows  that  because 
the  Judge  says  he  rejects  all  the  documentaiy 
evidence,  therefore  he  rejects  not  only  the 
Ameen's  report,  but  also  the  evidence  of  the 
witnesses  whom  the  Ameen  examines ;  but 
it  is  quite  unnecessary  to  consider  this  point 
in  the  present  case,  because  for  the  purpose 
for  which  the  Judge  considers  it  he  was  not 
only  right  in  rejecting  both  the  report  and 
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the  evidence,  but  in  my  opinion  he  was 
bound  to  reject  them.  The  point  which  the 
Ameen  was  ordered  to  investigate  was  whe- 
ther there  was  any,  and,  if  so,  what  damage 
by  the  cutting  of  the  drains,  and  any  enquiry 
which  the  Araeen  chose  to  make  on  any  other 
point,  and  any  report  which  he  chose  to  give 
upon  the  rights  of  the  parties,  was  absohitely 
useless,  and  the  Judge  was  perfectly  right  in 
rejecting  it.  A  person  in  the  position  of  an 
Ameen  is  wholly,  unfit  to  make  such  an  in- 
vestigatwn.  It  seems  to  me  that  it  does  not 
fbliow  from  what  the  Judge  states  on  this 
point  that  he  considered  the  report  of  the 
Ameen  so  far  as  it  was  confined  within  the 
scope  of  the  enquiry  which  he  was  directed 
to  make,  might  not  be  referred  to  as  evidence, 
that  is,  on  the  question  of  damages  if  it 
should  arise.  All  that  the  Judge  says  is  that 
it  could  not  be  made  use  of  as  evidence  of 
the  rights  of  the  parties. 

The  fourth  ground  raises  the  question 
whether  a  certain  proceeding  under  Act  IV.  of 
1840  is  receivable  as  evidence.  I  will  assume 
for  the  moment,  when  the  Judge  says  that  it 
is  inadmissible  that  he  means  to  say  that  by 
law  he  ought  not  to  draw  any  inference  from 
that  document. 

Now,  I  am  inclined  to  think  that  under  the 
strict  sale  of  £nglish  Law  he  was  right,  but 
whilst  on  the  one  hand  we  have  authority  from 
the  highest  Court  of  Appeal  for  saying  that 
die  strict  rales  of  EagUsh  evidence  should  not 
be  applied  in  this  country;  and  though  I  have 
myself  refused  to  say  that  a  Judge  is  wrong 
in  receiving  evidence  very  similar  to  this, 
sUU  I  am  not  able  to  say  that  there  is  any 
rale  of  law  which  would  enable  this  Court  on 
special  appeal  to  go  the  length  of  saying  that 
^  Lower  Court  is  wrong  in  refusing  to  give 
effect  to  such  evidence.  I  think  U  is  ahsplute- 
IfP  n^eessary  in  the  present  state  of  the  law  of 
mdence  to  leave  something  to  the  discretion 
Qi  K\^  Court  below,  and  I  do  not  think  he 


went  further  than  in  his  discretion  he  «u 
justified  in  doing  in  rejecting  this  documcDl 
When  we  look  at  what  this  document  really 
was,  I  think  it  is  plain  that  under  the  ci^ 
cumstances  it  was  very  nearly  worthless.  All 
that  appears  from  it  is  that  the  plaintiff  ani 
some  other  persons  connected  more  or  less 
with  the  defendants  were  in  dispute  as  to  tliA 
possession  of  the  right  now  claimed,  and  iktt 
the  Criminal  Court  interfered  and  for  tU 
moment  kept  the  plaintiff  in  possession,  bot 
no  enquiry  was  made  in  it  as  to  the  rights  of 
the  parties.    The  real  test  of  the  value  of  the 
document  is  to  see  what  followed,  and  wbaa 
we  find  that  there  was  no  exercise  of  thit 
right  by  the  plaintiff  ever  since  thajt  tine,  it 
seems  to  me  idle  to  suppose  that  the  docQ> 
ment  establishes  any   thing  in  favor  of  tlM 
plaintiff's  case. 

On  the  question  of  onus,  as  is  generally  tk 
case  when  witnesses  on  both  sides  are  eii- 
mined,  and  the  case  is  decided  on  their  evi' 
dence,  it  is  difficult  to  see  how  any  such  quei> 
tion  can  arise.  I  entirely  agree  with  Mr. 
Justice  Bayley  in  thinking  that  the  Judge  did 
not  decide  the  case  laying  the  onus  on  any 
particular  party,  but  that  he  decided  the  ea* 
upon  the  whole  evidence  before  him.  Bot 
even  if  he  had  said  that  the  plaintiff,  who 
came  into  Court  to  assert  his  prescriptive 
right,  was  bound  to  prove  his  allegations,  I 
do  not  think  that  he  would  be  wrong. 

On  the  last  point,  I  would  only  obserw 
that  when  the  plaintiff  had  closed  his  evidence 
and  the  defendants  had  commenced  theirevi- 
denoe,  it  was  entirely  a  matter  of  discratio* 
with  the  Court  to  refuse  to  allow  the  pUiotif 
to  adduce  any  further  evidence,  unless  the  d^ 
fendants,  besides  contradicting  the  case  Qi  t^ 
plaintiff,  had  set  up  a  wholly  new  case  whick 
(he  plaintiff  had  had  no  opportunity  to  rehat 
But  this  is  not  alleged  to  have  been  the  ca« 
heie,  and  the  Judge  was  perfectly  right  in  v/i 
allowing  the  plaintiff  to  supply  then  any  en- 
deng#  which  he  had  omiued  to  give  befaiP- 
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The  8ih  July  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Knight, 
Chief  Justice,  and  the  Hon'ble  F.  fi. 
l^emp,  L.  S.  Jackson,  £.  Jackson,  and 
W.  Markby,  Judges, 

MabbinedAn  LAw— Pre-emption-- Vicinage- 
Partner. 

Cases  Kos.  1660  and  1663  of  1869. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  bf  Bhdugulpore,  dated  the  tSth 
March  i86g,  affirming  a  decision  of  the 
Moonsiff  of  Mofighyr,  dated  the  2^th 
August  186S. 

Shah  Mahomed  Hossein  (Plaintiff), 
Appellant, 

versus 

Shth  Mohsnn  Ali  (Defendant),  Respondent. 

Mr.  R,  E.  Twidale  for  Appellant. 

Moonshee  Mahomed  Yusufiox  Respondent. 

Case  No.  298  of  1869. 

Application  for  review  of  judgment  pass- 
ed by  the  Hon*ble  Justices  J.  P,  Norman 
and  E,  Jactison,  on  the  igth  July  i86g, 
in  Special  Appeal  No,  rjS  of  rS6g. 

Chutternath  Jha  alias  Jhinga  Jha 
(Respondent),  Petitioner, 

versus 

fibojoo  Singh  (Appellant),  Opposite  Party. 

Badoo  Tarucknath  Seinfor  Petitioner. 

Mr.  R.  E,  Twidale  for  Opposite  Party. 

Tb6  T\ff\i.  of  pre-emption  on  the  ground  of  vicinag^e 
)te6s  not  extend  to  estates  of  large  magtiitude,  but  only 
Ito  lioases,  gardens,  and  small  parcels  of  land. 

A  partfier,  not  in  a  house  or  small  enclosure,  but  in  a 
iXNiBiderftble  estate,  has  a  rights  according  to  Mahome- 
4aB  Law,  to  pre-emption  when  one  of  his  co-sharers  in 
MKh  estate  sells  his  share  to  a  stranger. 

Ccues  Nos.  1660  and  i66j  were  referred 
to  the  Full  Bench  by  Loch  and  Hohhouse, 
J  J,,  with  the  following  rtmarks: — 


Hobhouse,  J. — These  cases  had  best,  we 
think,  be  referred  to  the  Full  Bench.  The 
question  is  when  the  claim  for  pre-emptioa 
is  founded  on  vicinage,  will  that  ciaim  ex- 
tend to  any  property  of  the  description  of  a 
share  in  a  village? 

Understanding  that  a  cognate  case  has 
been  referred  to  the  Full  Bench  by  Mr. 
Tustice  Norman  and  Mr.  Justice  E.  Jackson, 
let  these  cases  be  also  referred  to  the  same 
Full  Bench. 

Loch,  J. — I  concur. 

Case  No.  2g8  was  referred  to  the  Full 
Bench  by  Norman  and  E.  Jackson,  J  J., 
with  the  following  remarks  : — 

Norman,  J. — We  refer  this  case  to  a 
Full  Bench  for  the  consideration  of  the 
following  points : — 

By  several  recent  decisions  of  this  Court, 
it  has  been  established  that  under  Maho^ 
medan  Law,  the  right  of  pre-emption  possess- 
ed by  a  neighbour  extends  only  to  housed 
and  small  parcels  of  land,  and  not  to  con- 
siderable estates. 

In  two  recent  caies,  1 1  Weekly  Reporter, 
71,  and  10  Weekly  Reporter,  314,  it  has 
been  held  that  the  right  of  a  shareholder  to 
pre-emption  exists,  whether  the  parcel  of 
land  sold,  and  in  respect  of  which  the  cbntt 
is  made,  be  large  or  small. 

There  are  many  prior  decisions  to  the 
same  effect.  But  we  doubt  whether  it  can 
be  shown  that,  under  the  Mahomedan  Law, 
there  is  any  ground  for  that  distinction; 
whether  under  that  law,  there  is  any  case 
in  which  a  partner  has  a  right  of  pre-emp* 
tion  in  which,  if  he  fails  to  exercise  it»  a 
neighbour  may  not  also  claim  to  exercise 
such  right. 

The  question  is  whether,  according  to 
Mahomedan  Law,  a  partner  not  in  a  house 
or  small  enclosure,  but  in  a  considerable 
estate  consisting  of  a  monzah  with  five 
puttees,  has  a  right  to  pre-emption,  when 
one  of  his  co-sharers  in  such  estate  sells  his 
share  to  a  stranger. 
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The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by 

Couch,  C,  y. — The  question  referred  to 
the  Full  Bench  in  special  appeals  No.  1663 
and  No.  1660  of  1869,  is  as  follows: 
•*  When  the  claim'  for  pre-emption  is  found- 
*'ed  on  vicinage,  will  that  claim  extend  to 
"  any  property  of  the  description  of  a  share 
*'  in  a  village  ? " 

It  appears  that  there  are  a  great  many  de- 
cisions of  the  Courts  of  this  country  in  which 
an  opinion  has  been  expressed,  that  when 
the  claim  for  pre-emption  is  founded  on 
vicinage,  the  right  is  limited  to  property  of 
small  extent. 

In  1856,  the  Judges  of  the  Agra  Sud- 
der  Court,  when  considering  the  right  of 
pre-emption  on  the  ground  of  vicinage, 
said  (page  396) :  "  There  can  be  no  doubt 
"that  in  the  Mahomedan  Law,  lands  are 
**  included  amongst  the  articles  concerning 
"which  shuj^a  or  pre-emption  operates; 
"  but  it  may  admit  of  question  whether 
"entire  mehals  or  estates  were  intended, 
"or  merely  parcels  of  lands,  gardens,  and 
"the  like.  The  latter  view  appears  to  be 
"supported  by  a  passage  in  the  Hedaya 
"which  quotes  a  saying  of  the  Prophet 
"to  the  effect  that  shu^^a  affects  only  houses 
"  and  gardens."  This  case  is  referred  to  by 
a  Full  Bench  of  this  Court  in  1863  (Suther- 
land's Special  Number,  page  143),  where  the 
Judges  say  that  they  would  not  on  the  mere 
ground  of  vicinage  support  a  claim  of  pre- 
emption in  respect  of  an  entire  estate. 

In  2  Weekly  Reporter,  page  261,  we  find 
the  Court  says:  "Plaintiff  claims  on  the 
"  ground  of  vicinage  alone.  Now,  it  is  clear 
"  that,  if  the  Mahomedan  Law  does  not  bear 
"but  his  claim,  there  is  no  oth^r  custom 
"which  does;  and  we  are  of  opinion  that, 
"even  supposing  the  Mahomedan  Law  in  all 
"  its  integrity  to  apply  to  the  case,  plaintiff's 
"  claim  cannot  be  supported.  A  claim  found- 
"  cd  on  joint  tenancy  is,  no  doubt,  good ; 
"but  as  regards  vicinage  not  accompanied 
"by  joint  tenancy,  the  law  is  unfavorable, 
■*and  construes  strictly  such  claims.  The 
"authorities  are  even  at  variance  as  to  their 
"admissibility ;  but  assuming  it  to  be  settled 
"that  some  claims  on  mere  vicinage  are 
"  good,  the  principle  seems  to  be  that,  when 
"either  houses  or  small  holdings  of  land 
"  make  parties,  in  fact,  such  near  neighbours 
"  as  to  give  a  claim  on  the  ground  of  con- 
"venience  and  mutual  servience,  the  claim 


"  in  right  of  pre-emption  will  lie ;  but  this 
"  principle  does  not  apply  to  large  estates 
*'  which  are  not,  in  fact,  such  that  any  real 
"  vicinage  of  the  proprietors  results." 

This  decision  is  approved  of  and  adopted 
in  8  Weekly  Repoter,  page  310,  and 
again  in  the  same  Volume  at  page  413.  In 
a  case  reported  at  page  356  of  the  loth 
Volume  of  the  Weekly  Reporter,  Mr.  Jus- 
tice Loch  says:  "Looking  at  the  chap- 
"ter  on  shuffa  in  the  Hedaya,  the  right 
"appears  to  be  limited  to  parcels  of  land, 
'*  houses,  &c.,  and  does  not  contemplate 
"the  right  to  purchase  a.  separate  estate, 
"because  a  part  of  it  is  contiguous  with 
"that  of  the  shuffee.  It  is  true  that  a 
"  person  may  have  a  bad  neighbour  as  a 
"zemindar,  and  so  suffer  as  much  vexation 
"  from  him  as  from  a  bad  neighbour  next 
"door  or  holding  the  next  field;  but  still 
"it  appears  to  me  that  the  law  was  intend- 
"ed  to  prevent  vexation  to  holders  d 
"small  plots  of  lands,  who  might  be  an- 
"  noyed  by  the  introduction  of  a  stranger 
'*  among  them.  I  think  I  would  apply  the 
"ruling  laid  down  in  the  judgment  of  the 
"Court  quoted*  above  to  the  present  case, 
"and  allow  the  judgment  of  the  Lower 
"  Court  to  stand ;  for  the  property  tt 
"  which  the  right  of  pre-emption  is  claimed, 
"  is  a  separate  estate  paying  revenue  ID 
"  Government." 

Mr.  Justice  Mitler  says:  "The  propert; 
"in  dispute  is  an  estate  paying  revenue  to 
"Government,  and  I  am  not  prepared  to 
"say  that  this  case  is  not  governed  by  the 
"  decision  rehed  upon  by  the  respondent." 

These  cases  are  all  referred  to,  and  con- 
curred in,  in  a  case  reported  in  11  Weekly 
Reporter,  page  251. 

The  Arabic  word  used  to  describe  the 
subject-matter  of  pre-emption  is  Ikir. 
There  has  been  a  considerable  discussion 
during  the  argument  of  this  case  upon  what 
is  the  true  meaning  of  that  word.  The 
Counsel  for  the  appellant  has  contended  that 
it  applies  to  estates  of  all  descriptions  and 
magnitude;  that  there  is  under  the  MtihO' 
medan  Law  no  limit  whatever;  that  the  right 
exists  whether  the  estate  sold  be  large  <](  .| 
small,  provided  that  any  portion  of  it  \\ 
contiguous  to  the  estate  of  the  parly  claim- 
ing  the  pre-emption,  and  that  the  decisioos 
of  this  Court  which  put  a  limit  on  the  right 
in  this  respect  are  wrong. 

•2W.  R.,  p.  aOi. 
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We  are,  however,  not  prepared  to  say 
that  there  is  not  some  ground  for  the  limit 
which  this  Court  has,  in  the  above  cases, 
put  upon  the  right  even  on  the  words  of 
the  text  of  the  law  itself.  It  is  probably 
impossible  now  to  discover  the  precise 
meaning  which  was  put  upon  the  word 
ikdr  at  the  lime  when  the  Arabic  texts 
were  composed.  Looking,  not  merely  at 
the  words  used  in  the  Hedaya,  but  at  the 
illustrations  given  in  the  second  and  third 
chapters  of  the  same  book,  at  the  state  of 
society  when  the  law  was  first  uttered,  and 
at  the  inconveniences  against  .which  ii  was 
probably  directed,  the  better  o'pinion  might 
be  that  ^kdr  should  be  construed  to  mean 
houses  and  small  enclosures  of  land. 
But  we  rely  rather  on  the  uniform  series 
of  decisions,  which  very  clearly  recognize 
that  the  right  of  pre-emption  on  the  ground 
of  vicinage  does  not  extend  to  estates  of 
large  magnitude,  but  only  to  houses,  gardens, 
and  small  parcels  of  land.  We  do  not  con- 
sider that  there  is  any  thing  before  us  which 
would  justify  us  in  disturbing  that  long  series 
of  decisions. 

I  In  review  No.  298  of  1869  on  special 
I  appeal  No.  158  of  1869,  the  question  is 
referred  to  us  in  the  following  terms :  '*  By 
"several  recent  decisions  of  this  Court,  it 
''  has  been  established  that  under  Mahomedan 
"  Law  the  right  of  pre-emption  possessed 
"by  a  neighbour  extends  only  to  houses 
"and  small  parcels  of  land,  and  not  to  con- 
"siderable  estates.  In  two  recent  cases 
"(Weekly  Reporter,  Volume  XL,  page  71, 
"and  Weekly  Reporter,  Volume  X.,  page 
"314)  it  has  been  held  that  the  right  of  a 
"shareholder  to  pre-emption  exists  whether 
"the  parcel  of  land  sold  and  in  respect  of 
"  which  the  claim  is  made  be  large  or  small. 
"  There  are  many  prior  decisions  to  the  same 
"effect.  But  we  doubt  whether  it  can  be 
"shown  that  under  the  Mahomedan  Law 
"  there  is  any  ground  for  that  distinction  ; 
I  "  whether,  under  that  law,  there  is  any  case 
I  "  in  which  a  partner  has  a  right  of  pre- 
f  "emption  in  which,  if  he  fails  to  exercise 
"  it,  a  neighbour  may  not  also  claim  to 
"  exercise  such  right. 

"The  question  is,  whether,  according  to 
'•■  "  Mahomedan  Law,  a  partner  not  in  a  house 
'  "or  small  enclosure,  but  in  a  considerable 
"  estate  consisting  of  a  mouzah  with  five 
"  puttees,  has  a  right  to  pre-emption  when 
"one  of  his  co-sharers  in  such  estate  sells  his 
^'  share  to  a  stranger." 


In  the  case  referred  to  in  10  Weekly  Re- 
porter, page  314,  the  question  does  not 
(according  to  the  report)  appear  to  have 
been  raised;  but  in  the  other  case  (11 
Weekly  Reporter,  page  71)  the  question  was 
raised,  and  the  Judges  (Kemp  and  Glover, 
JJ.)  say  that  they  find  nothing  in  the 
Mahomedan  Law  which  restricts  the  right 
of  pre-emption  of  a  co-parcener  to  small 
parcels  of  land. 

We  find  that  this  decision  is  in  accordance 
with  the  law  as  recognized  from  a  very 
early  period.  In  a  case  which  occurred  as 
early  as  the  year  18  u  (reported  in  I.  Select 
Reports,  page  350)  the  right  of  pre-emption 
was  claimed  and  established  by  a  shareholder 
in  respect  of  a  share  in  an  entire  pergunnak. 
In  another  case,  which  occurred  two  years 
after  (reported  in  Volume  II.,  Select  Reports, 
page  85),  the  right  was  applied  to  a  whole 
mouzah. 

Again,  in  1840  (VI.  Select  Reports, 
page  zyj)  we  find  it  applied  to  a  whole 
village,  which,  from  the  price,  was  evidently 
a  considerable  one.  In  1857  (Sudder 
Decisions,  page  454)  it  was  applied  to  a 
talook;  and  again,  in  1858  (Sudder  Deci- 
sions, page  1754)  to  a  village. 

It  is  true  that  in  none  of  these  cases  was 
any  question  raised  as  to  the  extent  of  the 
right ;  but  the  absolute  silence  of  the  reports 
upon  any  such  limit  as  is  now  contended  for, 
notwithstanding  the  numberless  instances 
in  which  the  right  of  pre-emption  must 
have  been  claimed  by  a  partner  in  respect 
of  a  share  in  a  large  estate,  strongly  shows 
that  for  a  very  long  period  no  such  limita- 
tion has  been  supposed  to  exist. 

It  was  urged  upon  us  that  the  two  lines 
of  decision  as  to  a  neighbour  and  a  partner 
could  not  be  reconciled ;  that  the  right  was 
given  by  the  Arabic  texts  to  both  in  the 
same  terms ;  and  that  if  the  right  was  limited 
in  the  one  case  it  ought  also  to  be  so  in  the 
other,  the  only  respect  in  which  the  three 
classes  of  claimants  differ  being  the  right 
of  priority.  Now,  if  we  are  to  look  exclu- 
sively at  the  language  of  the  law  as  it 
appears  in  the  Hedaya,  there  is  certainly 
ground  for  this  contention.  But  we  think 
that  we  should  not  be  justified,  merely  for 
the  sake  of  lo^^ical  consistency,  in  overruling 
what  appears  to  have  been  the  law  con- 
sistently applied  in  this  Court  for  a  great 
number  of  years,  and  never  until  very 
recently  questioned. 
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-  This  \\it^  of  the  Mahomedan  Law  of 
pre-emption  in  the  case  of  partners  haS)  no 
doubt,  been  acted  iipoti  in  a  great  number  df 
cades  and  is  in  conformity  with  modern  nsage ; 
and  to  disturb  it  now  would  be  to  disturb  ft 
great  many  titles.  Moreover,  the  distinction 
between  the  case  of  a  neighbdar  and  in  the 
Ckse  of  a  partner  does  uhdoubtedly  proceed 
Upon  a  very  sound  principle^  vi^.^  that  the 
right  should  be  co-extensive  With  the  incon- 
venience which  it  is  intended  to  avoid. 

The  result  is  that  we  answer  the  question 
in  special  appeals  1663  and  1660  of  1869 
in  the  negative,  and  the  question  in  review 
Na  298  of  1869  in  special  appeal  No.  158 
of  1869  in  the  affirmative. 


lAk. 
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The  13th  July  1870. 

Present  : 

'the  Hon'ble  Sir  Richard  Couch,  A7.,  Ckie/ 
Jmiicey  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  L.  S.  Jackson,  J.  B.  Phear, 
Dwarkahath  Mitter  and  Sir  Charles  Hob- 
house,  Bart.y  Judges, 

Jnrisdiction— Landlord  and  tenant-^Measilre- 
ment  of  land — Standard  pole — ^Appeal — Sec- 
tions 9  and  tx,  Act  VL  of  x86a,  B.  C. 

Cases  Nos.  2299,  2300  and  2306  of  1869. 

'Special  Appedls  from  a  decision  passed  by  the 
Oficiating  Judge  of  the  s^-Pergunnahs^ 
dated  thi  joth  June  i86g,  affirming  a 
decision  of  the  Deputy  Collector  of  that 
Districty  dated  the  8th  March  i86g. 

Mon  Mohinee  Chowdhrain  (Plaintiff), 

Appellanty 

versus 

Prem  Chand  Roy  and  others  (Defendants), 

Respondents, 

Bitboo  Kdlte  Mohun  Doss  for  Appellant. 

Baiboos  Opendro  Chunder  Bose  and  Mohen^ 
dro  Lall  Seal  for  Respondents. 

Held  {Couch,  C.J.y  and  Bayley  and  Jackson,  jy,, 
dissenting)  that  when  the  right  of  a  proprietor  to  make 
(under  section  9  of  Act  VI.  of  1S62  B.  C.)  a  measure- 
ment of  a  tenure  is  disputed  solely  on  the  ground  that 
Mfe  pole  With  which  the  measurement  is  mtended  or 
attetaipted  to  be  made  is  not  the  standard  pole  of 
measurement  of  the  pei^nnah  (as  provided  in  Sec- 
tion 11),  and  the  parties  are  at  issue  as  to  what  is  the 
letieth  of  the  standard  pole,  the  Collector  has  juris- 
diction to  inquire  into,  and  decide  the  questbn  as  to 
what  is  the  true  length  of  the  atondard  p<no. 


Held  {Ooueki  C,y,,  expressing  no  optnioH)  ^SUtii 
the  Collector  decides  that  question,  an  appeal  ties  fcoa 
his  decision. 

« 

These  cases  ijoete  referred  to  the  Full  Bench 
by  Macpherson  and  Mitter,  JJ*,  wUh  Mr 
following  remarks  : — ' 

Macpherson,  J, — Section  i  i  of  Act  VLrf 
1862  (B.  C.)  directs  that  all  measaremenis 
under  that  Act  ^all  be  made  by  the 
9tandafd  pole  of  measurement  of  the  pef'> 
gannah  in  which  the  land  is  sitaated 
Section  9  enacts  that  if  any  one  inteai 
ing  Co  measure  any  land,  which  he  has 
a  right  to  measure,  is  opposed  in  making 
such  measurement,  the  Collector  shall,  upoi 
application  made  to  him,  "  inquire  into  the 
case  in  the  manner  provided  for  suits  under 
Act  X.  of  1859,  and  shall  pass  a  deciBiGB 
either  allowing  or  disallowing  tlie  measure- 
ment/' &c.  In  Section  10  it  is  declared  (bat 
"  save  as  aforesaid,  the  decision  of  the  (Col- 
lector on  all  fAatters  enquired  into  and  d^ 
termined  by  him  under  this  and  the  U^ 
preceding  Section  shall  be  final,  unless  the 
same  shall  be  reversed  on  appeal  therefroA 
to  the  Civil  Court.  Such  appeals  shall  De 
to  the  Zillah  Judge  or  to  the  High  Coait 
subject,  (fee." 

In  the  present  suit,  the  defendant  did  oet 
dispute  the  plaintiff's  right  to  measure/ titf 
Opposed  him  in  making  the  measureAeftt, 
because  th6  rod  with  which  h^  intended  to 
measure  was  nbt  (the  defendant  alleged)  (he 
standard  pole  of  measurement  of  the  pergm' 
fiah. 

The  Deputy  Collector  went  into  the  qa«s- 
tion  as  to  what  was  the  true  length  of  the 
standard  pole  of  the  pergunnah,  and  decided 
that  question. 

Against  this  decision  the  plaiiitiff  appealed 
to  the  Judge,  who  held  that  no  appeal  woald 
lie  as  the  Deputy  Collector's  decision  vai 
final,  as  ruled  by  a  Division  Bench  of  this 
Court  in  a  case  reported  in  Volume  V., 
Weekly  Reporter,  page  17  (Act  X). 

In  special  appeal  it  is  contended,  fi^ 
that  the  decision  referred  to  is  wrong„««' 
that  an  appeal  did  lie  to  the  Judge;  fxA 
secondly,  that  if  there  was  no  app^  to  th* 
Judge,  the  Deputy  Collector  acted  withoot 
jurisdiction  in  deciding  the  question  as  to  the 
length  of  the  measurement  rod. 

In  two  cases  reported  in  the  nth  Vol- 
ume of  the  Weekly  Reporter  (Ramui* 
Rakheet  versus  Dookhe^  Sham  fiiK>oyai  piC 
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5iOp  and  Brqjo  Kishore  Sein  versm  Kassim 
Ali,  page  562),  it  has  been  held  that  no  ap- 
peal Ees  to  the  Judge,  and  that  the  Collector 
ba«  QO  jurisdiction  to  decide  what  is  the 
stiuidard  pole. 

In  two  earlier  cases — Tarucknath  Mooker- 
Jee  versus  Meydee  Biswas,  Volume  V.,  Weekly 
Kepprter,  page  17  (Act  X.)i  and  Rakhal  D0S9 
Mookerjee  versus  Tunoo  Puramanick,  Vol- 
uma  VIL,  Weekly  Reporter,  page  239 — it  has 
been  held  that  the  Collector  has  jurisdiction 
(p  decide  what  i$  the  length  of  the  standard 
pole,  ^ut  there  is  no  appeal  from  his  decision. 

For  myself  I  incline  to  the  opinion  that 
according  to  the  true  construction  of  Sections 
9,  10,  and  II  of  Act  VI.  of  1862  (B.  C.)> 
the  Collector  ought  to  decide  what  is  the 
standard  pole,  and  that  there  is  an  appeal 
from  his  decision.  It  seems  to  me  that  inas- 
much as  Section  1 1  expressly  directs  that  all 
measurements  shall  be  made  by  the  standard 
pole  of  measurement  of  the  pergunnah  in 
which  the  land  is  situated,  the  fact  that  it  is 
intended  or  attempted  to  measure  with  a 
pole  other  than  that  which  is  the  standard  of 
the  pergunnah,  is  a  very  good  reason  lor 
"disallowing  the  measurement"  within  the 
meaniBg  of  Section  9. 

I  would  refer  the  case  for  the  decision  of  a 
7*uU  Bench. 

The  question  referred  is  this:  When  the 
right  of  a  proprietor  to  make  (under  Section 
9  of  Act  Yl.  of  1862  B.  C.)  a  measurement 
of  a  tenure  is  disputed  solely  on  the  ground 
that  the  pole  with  which  the  measurement 
is  intended  or  attempted  to  be  made,  is  not 
the  standard  pole  of  measurement  of  the 
pergunnah  (as  provided  in  Section  11) — 
and  the  parties  are  at  issue  as  to  what  is  the 
length  of  the  standard  pole — Hc^s  the  Col- 
tector  jurisdiction  to  enquire  into  and  decide 
the  question  as  to  what  is  the  true  length  of 
the  standard  pole.^  And  if  the  Cc^lector 
does  decide  that  question,  is  there  any  ap- 
peal from  his  decision  ? 

The  same  questions  and  no  other  aris^  in 
special  appeals  Nos.  230Q  and  23Q6;  we* 
ttterefore,  pass  the  same  order  in  those  ap- 
peals as  in  No.  2299. 

The  folUnving  are  iM  judgm^tUs  of  ikfi 
lull  Bench  .'-r- 

Hobhause,  J, — The  p}a}ji^ft  in  thl9  in- 
ilaiioe  aoitfhi'tQi  mimure  ^  ^^mind^^r  certain 
liods  held  bjr  the  defend^b  proposing  tp 


use  in  that  measurement  a  rod  of  80  cubits 
in  length.  The  defendant,  the  ryot,  opposed 
the  measurement  on  the  ground  that  the  rod 
with  which  the  plaintiff  was  entitled  to 
measure  was  a  rod,  not  of  80  cubits,  but  of 
90  cubits  in  length. 

The  zemindar  meeting  with  this  opposition 
to  his  intended  measurement,  supplied  to  the 
Collector,  be^sing  his  application  upon  the 
provisions  of  Section  9,  Act  VI.  of  1863 
B.  C,  and  prayed  the  Collector  to  permit 
him  to  measure  the  defendant's  land  with  a 
rod  of  80  cubits,  averring  that  that  was  the 
prQchalit  ^{5f>T^  or  prevalent  rod  of  the 
pergunnah.  The  defendant  opposed  the 
plaintiff's  application  on  the  ground  that  the 
proeholil  v^^pT'^  or  prevalent  rod  of  the 
pergunnah  was  not  a  rod  of  80  cubits,  but 
was  a  rod  of  90  cubits. 

The  Collector  tried  the  case  between  the 
parties,  after  evidence  had  been  adduced  on 
either  side,  and  passed  a  decree  directing 
that  the  measurement  might  proceed,  the 
plaintiff,  the  zemindar,  being  directed  to 
use  a  rod  of  90  cubits  in  making  such 
measurement. 

The  plaintiff  appealed  to  the  Judge  a^i«st 
this  decision,  and  the  Judge  dismissed  the 
appeal  on  the  ground  that,  under  the  rulings 
of  this  Court,  no  appeal  lay  to  him  from  the 
decision  of  a  Collector,  in  so  far  aa  that 
decision  declared  what  was  the  standard 
pergunnah  rod  with  which  a  measurement 
was  (o  be  made. 

A  special  appeal  was  preferred  to  this 
Court,  and  the  Judges  of  the  Division  Bench 
pf  this  Court  before  whom  the  appeal  wa^ 
preferred,  referred  this  and  the  other  specia^l 
appeals  before  them  to  a  Full  Bench  of  this 
Court  under  the  following  order : — 

"The  question  referred  is  this:  When 
the  right  of  a  proprietor  to  make  (under 
Section  9,  Act  VI.  of  1862  B.  C),  a 
measurement  of  a  tenure  is  disputed  solely 
on  the  ground  that  the  pole  with  which 
the  measurement  is  intended  or  attempted 
to  be  made  is  not  the  standard  pole  of 
measurement  of  the  pergunnah  (as  provided 
in  Section  11),  and  the  parties  are  at  issqe 
as  to  what  is  the  length  of  the  standard 
pole,  has  the  Collector  jurisdiction  to 
enquire  into  and  decide  the  question  as  to 
what  is  the  true  length  of  the  standard 
pole?  And  if  the  Collector  do^s  decide 
that  question,  is  there  any  appeal  from  his 
decision  V* 
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The  first  question,  therefore,  that  we 
have  to  decide  is:  "  Has  the  Collector  juris- 
"  diction  to  enquire  into  and  decide  the 
"question  as  to  what  is  the  true  length  of 
"the  standard  pole?  And  if  the  Collector 
"does  decide  that  question,  is  there  any 
"appeal  from  his  decision?" 

The  law  applicable  to  the  case  is  to  be 
found  in  the  provisions  of  Sections  9,  10,  and 
II  of  Act  VI.  of  1862  B.  C.  These 
provisions  are  as  follows : — 


Section  9. — "Every  proprietor  of  an 
estate  or  tenure,  or  other  person  in  receipt 
of  the  rents  of  an  estate  or  tenure,  has  a 
right  of  making  a  general  survey  and 
measurement  of  the  lands  comprised  in 
such  estate  or  tenure,  or  any  part  thereof, 
unless  restrained  from  doing  so  by  express 
engagement  with  the  occupants  of  the 
lands.  If  any  person  intending  to  measure 
any  land  which  he  has  a  right  to  measure, 
is  opposed  in  making  such  measurement 
by  the  occupant  of  the  land ;  or  if  any 
under-tenant  or  ryot,  having  received 
notice  of  the  intended  measurement  of 
land  held  or  cultivated  by  him  which  is 
liable  to  such  measurement,  refuses  to  at- 
tend and  point  out  such  land,  such  person 
may  make  application  to  the  Collector,  and 
the  Collector  shall  thereupon  proceed  to 
enquire  into  the  case  in  the  manner  pro- 
vided for  suits  under  Act  X.  of  1859,  and 
shall  pass  a  decision  either  allowing  or 
disallowing  the  measurement,  and,  if  the 
case  so  require,  enjoining  or  excusing  the 
attendance  of  any  such  under-tenant  or 
ryot.  If  any  under-tenant  or  ryot,  after 
the  issue  of  an  order  enjoining  his  attend- 
ance, neglects  to  attend  and  to  point  out 
the  land,  it  shall  not  be  competent  to  him 
to  contest  the  correctness  of  the  measure- 
ment made,  or  any  of  the  proceedings  held 
in  his  absence." 
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Section  10. — "If  the  proprietor  of  an 
"estate  or  tenure,  or  other  person  entitled 
"to  receive  the  rents  of  an  estate  or  tenure, 
is  unable  to  measure  the  lands  comprised 
in  such  estate  or  tenure  or  any  part 
**  thereof,  by  reason  that  he  cannot  as- 
"  certain  who  are  the  persons  liable 
"to  pay  rent  in  respect  of  the  lands  or 
**any  part  of  the  lands  comprised  there- 
"in,  such  propiieior  or  other  person  may 
"petition  the  Collector  in  respect  of  the  lands 
"  which  he  cannot  measure  as  aforesaid ;  and 
"  the  Collector  thereupon,  and  on  the  neces- 
**  sary  costs  being  deposited  with  him  by  the 


« 


applicant,  shall  proceed  to  measure  the  land 
and  to  ascertain  and  record  the  names  o( 
"  the  persons  in  occupation  of  the  same,  or 
"  on  the  special  application  of  the  proprietor 
"  or  other  person  as  aforesaid,  but  not  other- 
"  wise,  shall  proceed  to  ascertain,  determine, 
"  and  record  the  tenures  and  under-tenures, 
"  the  rates  of  rent  payable  in  respect  of  socb 
"  lands,  and  the  persons  by  whom  respec- 
"tivelyjhe  rents  are  payable.  The  provi- 
"  sions  of  Section  67  of  Act  X.  of  1850 
*•  shall  apply  to  any  proceeding  of  the  CoV 
"  lector  instituted  under  this  Section,  f 
"  after  due  enquiry  the  Collector  shall  be  ui> 
"  able  to  measure  the  land,  or  to  ascertain  <x 
"  record  the  names  of  the  persons  in  occapa- 
"  tion  of  the  same ;  or  if  he  shall  (in  any  case 
"in  which  such  special  application  shall 
"  have  been  made  as  aforesaid)  be  unable  to 
"  ascertain  who  are  the  persons  having  te- 
"  nures  or  under-tenures  in  such  lands  or 
"any  part  thereof,  then  and  in  any  snch 
"  case  he  may  declare  the  same  to  have  lapsed 
"  to  the  party  on  whose  petition  he  has  made 
"  the  enquiry.  If  any  person  within  15 
"  days  after  the  Collector  shall  have  recorded 
"  the  name  of  such  person  as  being  in  occi- 
"  pation  of  such  land  or  any  part  thereof,  or 
"  shall  have  declared  a  tenure  to  have  lapsed, 
"  shall  appear  and  show  good  and  sufficient 
"  cause  for  his  previous  non-appearance, 
"  and  shall  satisfy  the  Collector  that  there 
*'  has  been  a  failure  of  justice,  the  Collector 
"  may,  upon  such  terms  or  conditions  as  be 
"  may  think  proper,  alter  or  rescind  his  de- 
claration according  to  the  justice  of  the 
case.  Save  as  aforesaid,  the  decision  of  the 
'  Collector  on  all  matters  enquired  into  and 
determined  by  him,  under  this  or  the  last 
"  preceding  Section,  shall  be  final,  unless  the 
"  same  shall  be  reversed  on  appeal  therefrom 
to  the  Civil  Court.  Such  appeals  shall  lie 
to  the  Zillah  Judge  or  to  the  Sadder 
Court,  subject  to  the  provisions  and  condi- 
"tions  contained  in  Sections  160  and 
"161  of  Act  X.  of  1859." 

Section  10. — "  All  measurements  ma<J« 
under  this  Act  shall  be  made  by  the  standard 
pole  of  measurement  of  the  pergunnah  i» 
which  the  land  is  situated." 

The  material  parts  of  the  Sections  I  »<« 
quoted  with  which  we  have  to  do  in  the*- 
appeals  are,  I  think,  the  first  part,  and  the  r 
general  tenor  of  Section  9  of  the  Act— 4J 
part  of  Section  10  which  reffers  to  the  app* 
late  jurisdiction  of  the  Courts  and  the  po-^ 
visions  of  Section  11. 

The  first  part  of  Section  9  is  declantfoijr? 
and  it  lays  down  that  "every  proprietor  rf* 
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'*  estate  or  tenure,  or  other  person  in  receipt 
"of  the  rents  of  an  estate  or  tenure,  has  a 
"  right  of  making  a  general  survey  and  mea- 
"  surement  of  the  lands  comprised  in  such 
**  estate  or  tenure  or  any  part  thereof,  unless 
**  restrained  from  doing  so  by  express  engage- 
"ment  with  the  occupants  of  the  lands." 
Then  the  Section  goes  on  to  say :  "  If  any 
*'  person  intending  to  measure  any  land  which 
''he  has  a  right  to  measure  is  opposed  in 
"  making  such  measurement  by  the  occupant 
*'of  the  land,  *  *  *  *  such  person  may 
''  make  application  to  the  Collector,  and  the 
'^  Collector  shall  thereupon  proceed  to  en- 
"  quire  into  the  case  in  the  manner  provided 
''for  suits  under  Act  X.  of  1859,  and  shall 
"  pass  a  decision  either  allowing  or  disaUow- 
"  JDg  the  measurement/' 

Then,  by  the  last  Clause  of  Section  10,  it 
Is  provided  that,  "  save  as  aforesaid,''  /'.  ^., 
saving  certain  matters  with  which  we  have 
nothing  to  do  in  this  case,  *'  the  decision  of 
"the  Collector  on  all  matters  enquired  into 
"and  determined  by  him  under  this  and 
"the  last  preceding  Section  (/'.  ^.,  Section 
"9)  shall  be  final,  unless  the  same  shall  be 
"reversed  on  appeal  therefrom  to  the  Civil 
"  Court.  Such  appeals  shall  lie  to  the  Zillah 
"Judge  or  to  the  Sudder  Court  subject  to 
"  certain  provisions." 

Then  Section  it  declares  generally  that 
"all  measurements  made  under  this  Act 
"shall  be  made  by  the  standard  pole  of 
"measurement  of  the  pergunnah  in  which 
"the  land  is  situated." 

The  pleader  on  the  part  of  the  special 
appellant  and  the  pleader  on  the  part  of  the 
special  respondent,  both  contend  that  the 
Collector  has  jurisdiction  to  enquire  and  to 
determine,  for  the  purpose  of  the  measure- 
ment prescribed  by  Section  9,  what  is  the 
standard  pole  of  measurement  of  the  per- 
gunnah ;  and  the  only  point  on  which  these 
pleaders  differ  is  the  second  point  submitted 
for  our  decision,  namely,  the  point  as  to 
whether,  when  the  Deputy  Collector  has 
decided  this  question,  there  is  any  appeal 
froci  his  decision.  I  really,  therefore,  do 
.not  know  upon  what  the  contention  is  based, 
when  it  is  said  that  the  Collector  has  no 
jurisdiction  to  determine  in  such  a  case 
*as  this  as  ta  what  is  or  what  is  not 
the  standard  pole  of  measurement  of  the 
pergunnah.  I  can  only  gather  these  objec- 
tions from  certain  recorded  opinions  of  Divi- 
sion Benches  of  this  Court,  to  which  I  shall 
now  seriatim  refer. 

-     Volt  XIV. 


The  first  is  a  case  to  be  found  in  5  Week- 
ly Reporter,  Act  X.  Rulings,  page  17.  In 
that  case,  it  was  held  that  the  order  of  the 
Collector,  under  Section  11,  Act  VI.  of  1862 
B.  C,  was  not  appealable;  and  it  further 
seems  to  have  been  held  that  so  much  of  the 
decision  of  the  Collector  in  a  case  like  the 
one  we  have  before  us,  as  declared  what 
the  standard  pole  of  measurement  was,  was 
in  the  nature  of  an  order,  and  not  of  a  de- 
cision, the  Collector  being,  it  was  said,,  the 
depository  of  the  standard  pole  of  the  per- 
gunnah, and  it  being,  therefore,  exclusively 
within  his  province  to  declare  what  that 
standard  pole  was. 

This  decision  is  followed  up  by  the  same 
Judges  in  another  case  to  be  found  in  7 
Weekly  Reporter,  page  239.  In  this  case, 
it  was  said  that  the  Collector  had  come  to  a 
judicial  decision  upon  an  issue  properly 
raised,  as  to  what  was  the  standard  pole  of 
measurement.  The  zemindar  had  appealed 
to  the  Judge  upon  this  question  of  the 
standard  pole,  and  the  Judge  had  given  a 
judgment  upon  the  question.  This  Court 
held  that  the  Judge  had  no  jurisdiction  to 
give  any  such  judgment,  and  the  learned 
Judges  seem  to  have  held  that  this  was  so ; 
because  in  the  first  instance  there  was  no 
provision  in  Section  11  giving  an  appeal  to 
the  Judge  upon  the  question  of  the  standard 
pole  of  measurement  of  the  pergunnah ;  and 
because  that  question  would  seem  to  be  one 
of  which  the  judicial  determination  would 
more  properly  arise  at  the  time  of  executing 
the  award  of  the  Collector;  and  therefore 
the  Judges  thought  that  the  decision  of  the 
Deputy  Collector  as  to  the  standard  pole 
of  measurement  was  not  a  matter  open  to 
appeal,  and  they  dismissed  the  special  ap- 
peal before  them. 

Then,  in  a  decision  to  be  found  in  page 
510  of  the  nth  Volume  of  the  Weekly  Re- 
porter, a  Division  Bench  of  this  Court,  in 
which  one  of  the  Judges  who  had  been  a 
Judge  in  the  Division  Benches  in  the  cases 
above  mentioned  took  a  somewhat  different 
view  of  the  law,  and  came  to  a  determina- 
tion that  neither  the  Collector,  nor  the  Judge, 
on  appeal  from  the  decision  of  the  Collector, 
had  any  jurisdiction  to  determine  what  was 
the  standard  pole  of  measurement  of  the 
pergunnah.  The  Judges  were  of  opinion 
"  that  the  functions  of  the  Collector,  as  well 
"  as  the  provisions  for  appeal,  were  strictly 
"defined  in  the  9th  and  loih  Sections  of 
"  the  Act ;  and  that  the  direction  contained 
"in  Section  ii  was  one  obligatory  on  the 
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"  zemindars  or  persons  making  the  measure- 
**  ment ;  but  that  it  was  not  for  the  Collector 
"  to  lay  down  d  priori  in  orders  made  under 
"  Section  9  with  what  pole  the  measurement 
"  was  to  be  made,  but  that  all  questions 
"arising  out  of  the  pole  with  which  the 
"  zemindar  might  measure  must  be  reserved 
*'  for  after  proceedings  when  any  action  was 
"taken  upon  the  result  of  the  measurement 
""  obtained."  And  the  Judges  were  of  opinion 
"that  the  order  of  the  Collector  ought  to  be 
"cut  down  to  an  order  allowing  the  zemindar 
"to  measure,  and  that  the  responsibility  of 
"  measuring  with  the  proper  standard  must 
"be  left  entirely  to  the  zemindar."  "The 
"authority,"  the  Judges  remark,  " given  to 
"the  Collector  in  this  matter,  vexatious  as 
"  is  the  nature  of  the  proceedings,  seems  to 
•"be  strictly  limited  to  enabling  the  zemindar 
"  to  carry  out  the  power,  which  is  supposed 
"by  law  to  reside  in  all  proprietors,  of 
"measuring  the  lands  within  his  estate. 
"  It  can  matter  very  little  to  the  ryot  by 
"  what  standard  his  lands  may  be  measured, 
"  because  the  mere  measurement  does  not 
"  conclude  either  him  or  the  landlord  as  to 
"  any  further  question." 

•This  decision  is  followed  by  one  to  be 
found  in  page  562  of  the  same  volume  of  the 
Weekly  Reporter,  in  a  case  in  which  I  was 
one  of  the  Judges.  Mr.  Justice  Bayley 
concurred  in  the  judgment  which  I  delivered 
on  that  occasion ;  but  the  reasons  for  it  were 
given  by  myself,  and  I  cannot,  therefore,  of 
.course,  say  to  what  extent  those  reasons 
were  concurred  in  by  my  learned  colleague. 
J  was  then  of  opinion  that,  had  the  case 
before  us  "  been  a  case  of  application  for 
"measurement  under  Section  10  of  the  Act, 
"the  Collector  might  have  had  jurisdiction 
"  to  declare  the  length  of  the  standard  rod, 
"and  the  Judge  might  have  had  jurisdiction 
"to  entertain  and  determine  an  appeal  from 
."  the  Collector's  decision  on  this  point.  But 
"the  application  here  was  an  application 
"  under  the  provisions  of  Section  9,  and  in  the 
"  words  of  the  law  the  Collector  was  bound  to 
"proceed  to  enquire  into  such  application 
."  and  to  pass  a  decision  either  allowing  or 
*^  disallowing  I  he  measurement.  The  point, 
"therefore,  and  the  sole  point  before  the 
"  Collector  under  the  provision  of  Section  9, 
"was  whether  the  measurement  should  be 
"allowed  or  not,  and  there  was  not  and 
"could  not  be  before  the  Collector  the  point 
"as  to  the  length  of  the  measurement- rod, 
"because,  until  the  zemindar  had  been 
"  permitted  to  measure,  and  had  proceeded 
^"  to  measure,  there  could  be  no  issue  as  to 


"  the   measurement-rod  that  he  vas  to  be 
"  permitted  to  use." 

These  are  the  decisions  in  favor  of  the 
contention  that  the  Deputy  Collector  has  no 
jurisdiction  to  enquire  into  the  question  of 
the  standard  pole  of  measurement.    Bat,  oq 
the  other  hand,  there  is  a  case  to  be  found 
at    page    59    of   the   Gap   Number  of  the 
Weekly    Reporter,  Act   X.   Rulings,  which 
held  a  contrary  doctrine.     This  goes  to  the 
full  extent  of  declaring  as  well  that  the  Col- 
lector has  jurisdiction  to  enquire  into  such 
a  question  as  that  sm  appeal  will  lie  to  tht 
Judge  on  such  a  question  against  the  dec'tsioc 
of  the  Collector. 

On  re-considering  the  whole  question.  I 
have  come  to  the  conclusion  that  the  answer 
to  the  questions  before  us  should,  in  both 
cases,  be  made  in  the  affirmative.  I  think 
that  this  decision  must  be  given,  not  from 
any  considerations  outside  the  law,  such  as, 
if  seems  to  me,  were  many  of  those  which 
influenced  the  Judges  in  the  cases  I  have 
quoted,  but  I  think  that  within  the  exact 
terms  of  the  law  the  jurisdiction  lies  witi 
the  Collector,  and  the  appeal  lies  to  tbe 
Judge.  I  observe  that  every  zemindar  oat 
measure  unless  he  is  restricted  by  express 
engagement  from  measuring.  Then  the  lav 
seems  to  me  to  say  that,  if  the  zemindar 
goes  to  do  that  which,  in  the  first  part  of  the 
law,  he  has  been  declared  entitled  to  do, 
namely,  goes  to  exercise  his  rights  to  measure, 
and  if  he  is  opposed  in  making  such  measure- 
ment by  the  occupant  of  the  land,  then  he  mar 
make  an  application  to  the  Collector,  and  the 
Collector  shall  enquire  into  and  determine 
the  case.  It  is  the  opposition,  then,  of  the 
tenant  to  the  measurement  which  gives 
the  zemindar  his  cause  of  action,  and  it 
would  seem  to  follow  that  it  would  be  the 
subject-matter  of  the  opposition  which  would 
form  "the  case"  between  the  parties  on 
which  the  Collector  was  to  determine  whe- 
ther there  should  be  measurement  or  no  met- 
surement. 

Then  this  opposition  on  the  part  of  the 
tenant  is  not  declared  to  be  opposition  ob 
any  one  or  more  particular  grounds,  such  as 
that  the  zemindar  was  restrained  by  express 
engagement  with  the  occupant  from  the 
measurement,  or  that  generally  the  zemin- 
dar had  no  right  to  measure,  and  so  forth; 
but  it  is  declared  to  be  opposition  generally 
and  without  specification  of  grounds,  so  that 
it  is  hard  to  see  why,  if  the  Collector  had  jon$- 
diction  to  determine  for  measurement  or  ^ 
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contrary  when  the  opposition  of  the  tenant 
is  based  upon  one  ground,  why  the  Collector 
should  not  equally  have  such  jurisdiction 
'When  the  opposition  is  based  upon  another. 
It  is,  I  would  repeat,  the  opposiiion  general- 
ly, and  on  whatever  ground  it  may  be  based, 
which  gives  the  cause  of  action,  and  that 
opposition  once  made,  the  Collector,  it  seems 
to  me,  is  bound  to  determine  whether  that 
opposition  is  justified  or  not,  on  whatever 
g^round  he  may  find  it  to  be  based,  so  that 
he  may  eventually  determine  whether  the 
measurement  may  proceed  or  not. 

It  has  been  suggested  to  me  that  the 
opposition  to  which  the  law  has  reference 
must  be  to  give  the  Collector  jurisdiction — 
an  opposition  in  the  shape  of  a  denial  of 
the  zemindar's  right  to  measure,  but,  as  I 
read  the  law,  there  is  no  such  restriction  in 
it.  The  law  simply  says  that,  "  if  the  zemin- 
dar is  opposed,"  not  on  this  ground  or  on  that 
ground,  but  **^is  opposed"  generally  in  making 
the  measurement,  then  he  may  apply  to  the 
Collector,  and  the  Collector  shall  enquire 
into  and  pass  a  decision  allowing  or  disallow- 
ing the  measurement.  So  that  it  seems  to 
me  that,  if  the  zemindar  is  opposed  on  any 
ground  by  the  occupant  in  making  the 
measurement,  whether  it  be  on  grounds 
such  as  I  have  above  referred  to,  or  the 
ground  in  the  matter  before  us,  namely, 
the  ground  that  the  zemindar  desires 
to  use  that  as, the  standard  pole  of  measure- 
ment which  is  not  the  standard  pole 
of  measurement,  then  I  think  that  the  law 
distinctly  declares  that  the  zemindar  is  at 
liberty  to  make  application  to  the  Collector, 
and  the  Collector  must  proceed  to  enquire 
into  the  case  and  to  pass  a  decision  either 
allowing  or  disallowing  the  measurement. 
And  so  in  this  case,  as  Mr.  Justice  Macpher- 
son  has  suggested  in  his  order  of  reference, 
I  think  that,  when  the  Deputy  Collector  had 
determined  that  the  zemindar  had  applied 
to  measure  with  a  pole  which  was  not  the 
standard  pole  of  measurement  of  the  per- 
gunnah,  then  the  Collector  should  perhaps 
more  properly  have  given  a  decision  dis- 
allowing the  measurement.  At  the  same 
time^I  am  not  prepared  to  say,  and  it  is  not 
necessary  that  I  should  say,  that  the  Collector 
might  not  give  the  decision  that  he  has 
given  in  this  case,  namely,  allowing  the 
measurement,  but  only  allowing  it  on 
terms.  If  the  Collector  had  jurisdiction, 
as  I  think  he  had,  either  to  allow  or  to  dis- 
allow the  measurement  in  this  case,  then  also 
I  think  that  the  words  in  the  latter  part  of 
Section  10  are  conclusive  on  the  point,  that 


an  appeal  in  such  a  matter  will  lie  to  the 
Judge,  because  the  words  of  the  law  are 
that  "the  decision  of  the  Collector  on  all 
matters  enquired  into  and  determined  by. 
him  under  this  or  the  last  preceding  Section 
(;*.  e,y  Section  9)  shall  be  final,  unless  the 
same  shall  be  reversed,  on  appeal,  therefrom 
to  the  Civil  Court. 

It  is  said,  however,  that  there  is  no  ap- 
peal, because  the  Collector  is  the  depository 
of  the  standard  pole  of  measurement,  and* 
it  is,  therefore,  exclusively  within  his  pro- 
vince to  declare  what  the  standard  pole  is. 
This  argument,  however,  is,  I  think,  based' 
on  an  assumption  that  that  is  the  fact  which 
is  not  always  the  fact;  and  I  will  venture 
further  to  say  that  it  is  a  begging  of  the 
whole  question.  It  is  possible,  and,  in  fact, 
it  seems  to  be  generally  the  case;  and  my 
"own  observation  and  experience  is  that 
it  is  the  case,  that  the  Collector  is  in  one 
sense  the  depository  of  a  pole  of  measure- 
ment of  the  pergunnah;  but  it  does  not  at 
all  follow  that,  because  he  is  sometimes  and 
under  certain  circumstances  the  depository 
of  such  a  pole,  that  it  is,  therefore,  the 
standard  pole,  or  that  he  should  always  be 
the  depository ;  nor  that,  if  he  be  always  the 
depository,  he  must  also  be  exclusively  the 
Judge  to  declare  what  the  standard  pole 
is. 

The  same  experience  which  has  taught 
me  that  the  Collector  is  generally  the  de- 
pository of  a  pergunnah  pole  of  measure- 
ment has  also  taught  me  that  this  pole  has 
emanated,  in  most  instances,  from  the  zemin- 
dar, and  has  been  filed  on  record  in  the 
Collectorate  behind  the  ryot's  back  and  with- 
out his  knowledge  and  consent ;  that  such 
pole  is  not  filed  on  record  in  the  case  of 
every  pergunnah;  and  that,  even  when  it 
has  been  so  filed,  it  has  often  been  tampered 
with. 

But  even  if  the  Collector  were  invari- 
ably, or  wherever  he  may  be,  the  depository 
of  a  standard  pole  of  measurement,  that 
pole  might,  and  perhaps  in  every  case 
ought,  on  production  of  the  record  of  it, 
to  be  at  once  held  to  be  the  pole  by  which 
only  a  measurement  should  be  effected  ;  but 
that,  it  seems  to  me,  would  follow,  not  be- 
cause the  Collector  is  the  Judge  of  the 
standard  pole  qud  Collector,  but  because 
his  record,  when  produced,  is  (if  it  is)  con- 
clusive evidence  of  what  the  standard  pole  is. 

And  indeed  I  find  nothing  in  the  law 
declaring  the  Collector  to  be  "exclusively 
the  Judge  "  of  the  standard  pole. 
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I  remember  well  a  suit  in  which  on  the  . 
evidence  the  standard  pergunnah  pole  was  ' 
part  of  a  certain  door-post  in  the  house  of 
a  certain  zemindar,  and  I  imagine  that  in  all 
cases  the  question  of  what  is  the  standard 
pole  must  be  a  question  of  evidence. 

It  is,  however,  again  said  that  the  Collect- 
or has  no  jurisdiction  to  determine  this  point, 
because  none  is  given  by  the  provisions  of  Sec- 
tion II  of  the  Act.  Those  provisions,  how- 
ever, in  my  judgment,  are  simply  declaratory. 
They  simply  declare  what  shall  be  the  rod  by 
which  the  measurement,  under  the  Act,  shall 
be  made;  and  although  those  provisions  do 
not  declare  who  is  the  person  to  determine 
what  the  standard  pole  of  measurement  is, 
neither,  on  the  other  hand,  do  they  forbid 
the  Collector  to  be  the  person  to  determine 
that  question.  And  the  case  seems  to  me 
to  turn,  not  so  much  as  to  what  is  or  what  is 
not  comprehended  in  the  provisions  of  Sec- 
tion 1 1  of  the  Act,  but  what  is  comprehended 
in  the  provisions  of  Sections  9  and  10  of  the 
Act :  Section  1 1  being,  as  1  have  said  before, 
simply  a  declaratory  Section,  declaratory 
of  the  rod  by  which,  whenever  and  by 
whomsoever,  measurements  under  the  Act 
are  made,  they  must  be  made. 

The  other  objections  that  have  been  made 
to  the  existence  of  this  jurisdiction  in  the 
Collector  are  based  rather,  it  seems  to  me, 
on  considerations  outside  the  law  than  on 
considerations  connected  with  the  law  itself ; 
and  as,  I  think,  there  is  jurisdiction  given  by 
the  words  of  the  law,  I  think  it  unnecessary 
to  discuss  any  question  outside  it. 

I  would,  as  I  have  said  before,  answer 
both  questions  in  the  affirmative. 

Miller,  J. — The  first  question  which  we 
have  to  determine  in  this  case  is  whether,  in 
a  suit  for  measurement  brought  in  the  Court 
,  of  the  Collector,  under  the  provisions  of 
Section  9,  Act  VI.  of  1862,  of  the  Bengal 
Council,  that  officer  is  competent  to  deter- 
mine the  length  of  the  rod  with  which  the 
measurement  is  to  be  made.  I  am  of  opinion 
that  this  question  ought  to  be  answered  in 
the  affirmative. 

The  whole  law  relating  to  the  subject  of 
measurement  is  contained  in  Sections  9,  10, 
and  1 1  of  the  Act ;  and  as  these  Sections 
are  intimately  connected  with  one  another, 
I  think  it  necessary  to  quote  them  in  exlenso 
at  the  very  outset  of  my  judgment  for 
facility  of  reference. 


Section  9  says :  "  Every  proprietor  of 
"an  estate  or  tenure,  or  other  person  in 
"  the  receipt  of  the  rents  of  an  estate  or  tenure, 
'*has  a  right  of  making  a  general  survey 
*'of  the  lands  comprised  in  such  estate  or 
"  tenure  or  any  part  thereof,  unless  restrained 
"from  doing  so  by  express  engagement 
"with  the  occupants  of  the  lands.  If  any 
"person  intending  to  measure  any  lands 
"  which  he  has  a  right  to  measure  is  oppo^d 
"in  making  such  measurement  by  theocco- 
"  pant  of  the  land  ;  or  if  any  under-tenant  or 
"  ryot,  having  received  notice  of  the  intended 
"  measurement  of  land  held  or  cultivated 
"by  him  which  is  liable  to  such  measure- 
"  ment,  refuses  to  attend  or  point  out  such 
"  land,  such  person  may  make  application 
"to  the  Collector,  and  the  Collector  shall 
"thereupon  proceed  to  enquire  into  tfcc 
'*case  in  the  manner  provided  for  suits 
"under  Act  X.  of  1859,  ^^^  shall  pass  a 
"  decision  either  allowing  or  disallowing  the 
"  measurement ;  and,  if  the  case  so  reqnifc, 
"enjoining  or  excusing  the  attendance  of 
"any  such  under-tenant  or  ryot.  If  any 
"  under-tenant  or  ryot,  after  the  issue  (rf 
"an  order  enjoining  his  attendance,  neglects 
"to  attend  and  to  point  out  the  land,  it 
"  shall  not  be  competent  to  him  to  contest 
"  the  correctness  of  the  measurement  made 
"or  any  of  the  proceedings  held  in  his 
"  absence.'' 
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Section    10    runs    as    follows:     "If  the 
proprietor  of  an  estate  or  tenure,  or  other 
person  entitled  to  receive  the  rents  of  an 
estate  or  tenure,  is  unable  to  measure  the 
lands  comprised  in  such  estate  or  tenure 
or  any  part  thereof,    by  reason  that  he 
cannot  ascertain  who  are  the  persons  liable 
to  pay  rents  in  respect  of  the  lands  or  any 
part  of  the  lands  comprised  therein,  such 
proprietor  or  other  person  may  petition  the 
Collector  in  respect  of  the  lands  which  he 
cannot  measure  as  aforesaid,  and  the  Col- 
lector shall  thereupon,  and  on  the  neceSr 
sary  costs  being  deposited   with  him  by 
the  applicant,  shall  proceed  to  measure  the 
lands  and   to  ascertain    and    record  the 
names  of  the   persons   in   occupation  d 
the  same ;  or  on  the  special  application  of 
the  proprietor  or  other  person  as  aforesaid, 
but  not  otherwise,  shall  proceed  to  ascertaia, 
determine,  and    record    the    tenures  and 
under-tenures,   the   rates  of  rent  payable 
in  respect  of  such  lands  and  the  person* 
by  whom  respectively  the  rents  arc  par 
able.    The   provisions   of   Section  67  ^ 
Act    X.   of     1859    shall    apply    to  9af 
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**  proceeding    of    the     Collector    instituted 

•*  under  this  Section.     If  after  due  enquiry 

**  ihe  Collector  shall  be  unable  to  measure 

*^  the  land,   or  to   ascertain   or    record   the 

**  name  of  the  person  in  occupation  of  the 

**  same ;  or  if  he  shall  (in  any  case  in  which 

^'  such  special  application  shall   have  been 

"  made  as  aforesaid)  be  unable  to  ascertain 

*'  who  are   the   persons    having    tenures   or 

*'  under-tenares   in   such   lands  or  any  part 

"  thereof,  then  and  in  any  such  case  he  may 

**  declare  the  same  to  have  lapsed   to  the 

"party  on  whose  petition  he  has  made  the 

^inquiry.     If   any  person   within    15    days 

"after   the    Collector   shall    have    recorded 

"  the  name  of  such  person  as  being  in  oc- 

"  cupation  of  such  lands  or  any  part  thereof, 

^or  shall  have  declared  a  tenure  to  have 

"lapsed,  shall  appear  and  show  good  and 

"sufficient    cause    for    his    previous    non- 

''appearance,  and  shall  satisfy  the  Collector 

*'that  there  has   been  a  failure  of  justice, 

"the   Collector  may,   upon   such   terms   or 

"conditions  as  he  may  think  proper,  alter  or 

**  rescind   his  declaration   according  to  the 

''  justice  of  the  case  save  as  aforesaid.     The 

''decision  of  the   Collector  on   all   matters 

''enquired  into  and  determined  by  him  under 

"  this  or  the  last  preceding  Section  shall  be 

"  final,  unless  the  same  shall  be  reversed  on 

"appeal    therefrom     to    the     Civil     Court. 

"  Such  appeals  shall  lie  to  the  Zillah  fudge 

"or  to  the   Sudder   Court,   subject  to   the 

"provisions    and    conditions    contained    in 

"Sections    160    and    x6i    of    Act    X.    of 

"  1859." 

Section  1 1  declares :  "  All  measurements 
"  made  under  this  Act  shall  be  made  by  the 
"  standard  pole  of  measurement  of  the  per- 
"gunnah  in  which  the  land  is  situated. " 

Such  then  being  the  state  of  the  law  which 
is  to  guide  us  in  this  enquiry,  the  first 
question  which  suggests  itself  is  whether 
the  measurement  referred  to  in  Section  9  is 
to  be  considered  as  a  "measurement  made 
under  the  Act;"  for  if  this  question  is 
answered  in  the  affirmative,  such  measure- 
ment musi  be  made  by  the  standard  pole  ot 
lhe«pergunnah  under  the  express  provisions 
of  Section  11.  I  am  of  opinion  that  this 
question  does  not  admit  of  any  other  answer. 
The  right  of  the  landlord  to  measure  the 
lands  held  by  his  ryots  is  declared  by  the 
first  part  of  Section  9;  and  as  this. Section 
is  nothing  but  a  part  of  the  Act,  it  seems 
to  mc  to  be  perfectly  clear  that  every  mea- 
surement made  in  the  exercise  of  that  right 
must  be  considered  as  a  measurement  made 


under  that  Act.  and  therefore  subject  to  the 
provisions  of  Section  1 1,  which  Section  per- 
emptorily lays  down  that  "a//  vieasuremenis 
"  made  under  this  Act  shall  be  made  by  the 
^'standard  pole  of  the  pergunnah  in  which 
"  ihe  lands  are  situated ^  When  a  parti- 
cular right  is  created  or  declared  by  a  par- 
ticular law,  every  act  done  in  the  exercise 
of  that  right  must  be  necessarily  considered 
as  an  act  done  under  that  law ;  and  it  must, 
therefore,  be  done  in  the  mode  which  that 
law  prescribes.  In  the  present  case,  we 
find  that  the  landlord  is  authorized  to  mea- 
sure his  lands  by  one  part  of  Act  VI.  of 
1862;  but  by  another  part  of  that  ver>' 
Act  it  is  peremptorily  laid  down  that  all 
measurements  made  under  it  must  be 
made  in  a  particular  manner.  How,  then, 
can  it  be  said  that  the  measurement  made 
in  the  exercise  of  such  a  right  is  not  a 
measurement  made  under  Act  VI.  of 
1862;  or  that  such  a  measurement  can 
be  made  in  a  manner  different  from  that 
which  that  Act  requires.  Such  a  con- 
struction would,  in  my  opinion,  completely 
nullify  the  provisions  of  Section  11;  for  if 
the  landlord  is  entitled  to  measure  his  lands 
with  any  arbitrary  rod  of  his  own  selec- 
tion, where  was  the  necessity  for  making 
a  provision  to  the  effect  that  all  measure- 
ments made  under  the  Act  which  gives  him 
that  right  must  be  made  by  a  fixed  pole, 
namely,  the  standard  pole  of  the  pergunnah  ? 
The  right  to  do  an  act  is,  in  my  opinion, 
inseparable  from  the  mode  in  which  that 
act  is  required  to  be  done;  and  if  this  is 
once  conceded,  it  would  follow,  as  a  matter 
of  course,  that  every  measurement  made  by 
a  landlord,  under  the  power  vested  in  him 
by  the  first  part  of  Section  9,  must  be  con- 
sidered as  a  measurement  made  under  the 
Act  of  which  that  Section  is  a  part;  and  it 
must,  therefore,  be  made  by  the  standard 
pole  of  the  pergunnah  only. 

In  the  next  place,  the  Collector  is  required 
by  the  second  part  of  Section  9  to"  enquire 
into  the  case  in  the  manner  provided  for  suits 
under  Act  X.  of  1859,"  and  then  to  pass 
a  decision  allowing  or  disallowing  the  mea- 
surement; and  it  is  further  declared  by  the 
last  portion  of  Section  10  "that  the  decision 
of  the  Collector  on  all  matters  enquired 
into  and  determined  by  him"  under  Section 
I  9  *' shall  bo  final,  unless  reversed  on  appeal 
therefrom  to  the  Civil  Court."  It  is  clear 
from  these  provisions  that  the  decision  of 
the  Collector,  under  Section  9,  has  the  full 
force  of  a  judicial  decree  bet\veen  the  par- 
ties: and  every  measurement  made  by  the 
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landlord  on  the  strength  of  such  a  decree 
must  be  considered  in  the  same  light  as 
if  it  were  made  in  execution  thereof.  Whe- 
ther this  measurement  is  made  with  or  with- 
out any  further  assistance  trom  the  Collec- 
tor does  not  seem  to  me  to  be  very  ma- 
terial ;  for  the  Collector  would  be  bound  to 
give  such  further  assistance  if  the  landlord 
is  still  opposed  by  the  tenant  in  making  such 
measurement.  If  then  we  are  to  consider 
that  this  measurement  is  a  measurement 
made  in  execution  of  a  decree  passed  under 
Section  9,  can  it  be  possibly  contended  that 
it  is  not  a  measurement  made  under  Act  VI. 
of  1862,  when  it  is  perfectly  clear  that  the 
said  Section  is  nothing  but  a  part  of  that 
Act?  And  if  this  proposition  is  once  ad- 
mitted, does  it  not  necessarily  follow  that 
the  landlord  is  bound  to  make  the  measure- 
ment according  to  the  provisions  of  Section 
II,  which  says  that  "«//  measurements 
made  under  Act  VI.  0/1862  must  he  made 
by  the  standard  pole  of  the  pergunnah  P'' 
If  the  measurement  made  under  the  provi- 
sions of  Section  9  is  not  a  measurement 
under  Act  VI.  of  1862,  I  am  aware  of  no 
other  law  under  which  such  measurement 
could  be  made  so  long  as  that  Act  was  in 
force. 

The  preceding  observations  are,  I  believe, 
sufficient  to  show  that  every  measurement 
made  under  Section  2  is  a  measurement  made 
under  Act  VI.  of  1862  ;  and  that  the  land- 
lord is,  therefore,  bound  to  make  that  mea- 
surement by  the  standard  pole  of  the  per- 
gimnah  under  the  provisions  of  Section  1 1 
of  that  Act.  Let  us  apply  this  conclusion 
to  the  determination  of  the  particular  ques- 
tion under  our  consideration. 

The  landlord  in  this  case  came  before  the 
Collector  on  the  allegation  that  he  wanted 
to  measure  the  lands  held  by  the  defendant 
with  a  particular  rod,  which  he  asserted 
was  the  rod  current  in  the  pergunnah,  but 
that  he  was  opposed  in  making  such  mea- 
surement by  the  defendant.  The  defence 
set  up  was  that  the  rod  mentioned  in  the 
plaint  was  not  the  current  rod  of  the 
pergunnah,  and  that  the  plaintiff  had  no 
right  to  measure  the  lands  in  question  with 
such  a  rod.  In  this  state  of  the  plead- 
ings, the  only  point  in  is^^ue  between  the 
parties  was  whether  the  rod  alleged  by  the 
plaintiff  or  that  alleged  by  the  defendant 
was  the  standard  pole  of  the  pergunnah 
within  the  meaning  of  Section  11.  Now, 
if  the  landlord  is  bound  to  make  the  measure- 
ment  by  such   a   pole,    as   I  have  already 


shown  in  the  previous  part  of  my  judgment, 
the  Collector  is  bound  to  determine  this  issue 
before  he  can  pass  a  decision  allowing  or 
disallowing  the  measurement.  If  the  rod 
with  which  the  plaintiff  sought  to  measure 
the  lands  in  question  was  not  the  standard 
rod  which  he  was  bound  to  use,  the  defend-  ^ 
ant  was  fully  justified  in  resisting  the  mea-  j 
surement  upon  that  ground,  and  the  Col-  | 
lector  would  be  necessarily  bound  to  deter-  , 
mine  what  the  proper  rod  ought  to  be  be-  j 
fore  he  can  decide  the  case  one  way  or  the 
other. 


It  has  been   said   that  there    is   but  one 
question  which  the   Collector   has  jurisdic- 
tion  to  decide  under   Section    9,    namely, 
whether  the  plaintiff  has  a  right  to  measure 
the  lands   or   not.     With  reference  to  this 
argument,  I  wish  to  observe  in  the  first  place 
that  there  is  nothing  in  the   words  of  that 
Section  to  restrict  the  number  of  questions 
to  be  decided  to  one.     All  that   it  says  is 
that  "  the  Collector  shall  proceed  to  enquire 
"into  the  case  in  the  manner  provided  for 
"suits  under  Act  X.  of  1859,  and  then  pass; 
"  decision  either  allowing  or  disallowing  tie 
"measurement."     The  number  of  questiom 
to  be  decided  must  necessarily  depend  updi' 
the  pleadings  in  each  particular  case;  and 
the  Collector  is,  therefore,  bound  to  determine 
every  one  of  them,  so  long  as  such  deter- 
mination is  essential  to  the  right  determin- 
ation of  the  case  itself.     Then,  again,  the 
last  portion  of  Section  10  declares  that  "the 
decision  of  the  Collector  on   all  matters' 
arising  in  suits   under   Section    9  shall  be 
final,    &c. ;  and   this  language    is  sufficient 
to    show    that    the    Legislature    must   have 
thought    that    the    Collector   will    have   to 
enquire  into  more  "matters"  than  one  in 
such  suits.      But,  be  this  as  it  may,  it  seems 
to  me  to  be  perfectly  clear  that  the  right  of 
measurement  given  to  the  landlord  by  Act 
VI.  of  1862  is  necessarily  subject  to  the  limit- 
ations prescribed  by  Section  1 1  of  that  Act, 
and  the  question  of  the  rod  must,  therefore, 
be  considered  as  inseparable  from  that  of  the 
right  itself.     When  the  law  creates  a  parti- 
cular right,  and  at  the  same  time  reqwi''^ 
that   that   right   should    be   exercised  in  * 
particular   manner,   the   Court  through  the 
assistance  of  which  that  right  is  sought  to 
be  enforced  is  hound  to  see  that  it  is  exer- 
cised in  that  manner,  and  in  that  manfltf 
only.     In  the  case  now  before  us,  the  onlf 
right  which  the  law  has  vested  in  the  lano" 
lord    is  to  measure  the  lands  held  by  ^^ 
tenants  with  the  standard  pole  of  the  p^f* 
gunnah,  and  the  Collector  would  be  certJifl'T 
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wrong  if  he  allows  him  to  measure  those 
lands  with  any  other  pole.  And  yet  this 
would  be  the  inevitable  result  if  we  hold  that 
he  has  no  jurisdiction  to  determine  what 
this  standard  pole  is  when  that  question  is 
distinctly  raised  before  him. 

Again,  the  last  portion  of  Section  9  declares 
that,  *'  if  an  under-tenant  or  ryot,  after  the 
"  issue  of  an  order  enjoining  his  attendance, 
•'  neglects  to   attend  and  to  point  out  the 
"  land,  it  shall  not  be  competent  to  him  to 
\^  contest  the  correctness  of  the  measurement 
"  made  or   any  of  the  proceedings   held  in 
"  his  absence!^     But  if  the  landlord  is  to  be 
permitted  to  measure  the  lands  with  any  rod 
he  likes,  I  am  at  a  loss  to  understand  why 
the   latter   should   be    visited    with    such   a 
severe  penalty  as  this  for  refusing  to  attend 
during  such  a  measurement.     The  object  of 
the  measurement  must  be  presumed  to  be 
the  ascertainment  of  the  exact  quantity  of 
land  in  the  occupation  of  the  tenant,  and 
this  object  can  be  directly  attained  by  the 
measurement,  only  when  it  is  made  with  the 
proper  rod — that  is  to  say,  with  the  stauilard 
of    the    pergunnah    in    which    the    lands 
are   situated.     Why,   then,    the   ryot   might 
justly    say,    am    I    to   waste    my   time    in 
waiting  upon  my  landlord  when  I  see  that 
he  is  going  to  measure  my  lands  with  an 
improper  rod  ?     And  why  again  is  he  to  be 
precluded  from  contesting  the  correctness  of 
that    measurement    or     of  the    proceedings 
confiected  with   it  if   he   refuses  to   attend? 
The  Legislature  might  have,  if  it  liked,  allow- 
ed the  landlord  to  measure  the  lands  with 
any  arbitrary  standard  of  his  own,  leaving 
the  question  of  the  proper  rod  as  well  as 
that  of  the  area  which  depends  upon  it  to 
be    determined    in    some    future    litigation 
between  him  and  the  tenant.     But  when  it 
positively    declares    that    all    measurements 
made  under  the  Act  shall  be  made  according 
to  the  standard  pole  of  the  pergunnah,  there 
can  be  no  doubt  whatever  that  it  had  some 
^   object  in  view  in  making  such  a  provision. 
Suppose,    for    instance,    that    the    landlord 
wishes  to  measure  the  lands  according  10  the 
mode  of  measurement  prevalent  in  Turkey. 
Thtf  Bengal  ryot  is  not  expected  to  under- 
stand anything  of  such  a  process  of  measure- 
ment, and  yet,  as  the  law  stands,  he  is  to 
be  visited   with  the  severe  penalties  above 
referred  to,  if  he  refuses  to  attend  while  his 
landlord  is  going  through  a  process  which  is 
perfectly  unintelligible  to  him. 

It  has  been  said  that  the  words  ''  it  shall 
<'not  be  competent  to  him  to  contest  the 


"  correctness  of  the  measurement  or  of  any 
*'  proceedings  held  in  his  absence,"  do  not 
mean  that  he  will  not  be  permitted  to  raise 
the  question  of  the  rod  in  any  future  litiga- 
tion. I  confess  that  I  am  by  no  means  pre- 
pared to  admit  the  correctness  of  this  con- 
struction. The  words  **  correctness  of  the 
measurement"  evidently  mean  the  correctness 
of  the  result  arrived  at  by  the  measurement ^ 
and  the  Section  makes  no  exception  whatever 
as  to  any  particular  ground  upon  which  the 
correctness  of  this  result  can  be  impugned. 
The  words  are  absolute  as  they  stand,  and 
the  recusant  ryot  would  be  precluded,  in  my 
opinion,  from  contesting  the  result  of  the 
measurement,  whether  it  be  upon  the  ground 
that  an  improper  rod  has  been  used  or  upon 
any  other  ground  whatsoever.  At  any  rate, 
it  seems  to  me  to  be  perfectly  clear  that  the 
words  **or  any  of  the  proceedings  held  in 
his  absence"  must  necessarily  cover  all 
possible  grounds  of  objection ;  for,  as  these 
proceedings  evidently  refer  to  those  held 
after  the  decision  of  the  Collector,  they  must, 
as  a  matter  of  course,  include  the  matter  of 
the  rod  with  which  the  measurement  is  made 
subsequent  to  that  decision. 

The  above  view  appears  to  me  strongly 
corroborated  by  the  provisions  of  Section 
10.  According  to  this  Section,  the  Collector 
himself  is  required  to  make  the  measurement, 
and  it  follows,  therefore,  that  this  measure- 
ment must  be  considered  as  a  measurement 
made  under  the  Act.  If  then  a  question  is 
raised  before  the  Collector  as  to  what  the 
standard  pole  of  ihe  pergunnah  is,  he  would 
be  bound  to  determine  that  question  before 
he  can  proceed  with  the  measurement;  for 
this  measurement,  being  a  measurement  under 
the  Act,  must  be  made  by  the  standard  pole 
of  the  pergunnah  under  the  express  pro- 
visions of  Section  11.  It  has  been  said  that, 
because  the  Collector  would  be  bound  to 
enquire  into  the  length  of  the  measuring 
rod  in  suits  arising  under  Section  10,  it  does 
not  necessarily  follow  that  he  would  be 
bound  to  do  the  same  thing  in  suits  arising 
under  Section  9.  But  the  two  Sections  are 
evidently  cognate  to  one  another.  The 
right  of  measurement  claimed  under  both 
the  Sections  is  one  and  the  same,  and  indeed 
it  is  in  the  first  part  of  Section  9  that  that 
right  is  declared  for  the  purposes  of  both  the 
Sections.  The  only  material  difference  that 
1  find  between  the  suits  instituted  under 
these  two  Sections  is,  that  in  the  one  case 
the  landlord  knows  who  his  tenants  are, 
whilst  in  the  other  he  is  obliged  to  invoke 
the  assistance  of  the  Collector  to  ascertain 
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Ihem  for  him.  But  this  circumstance  cannot, 
in  my  opinion,  constitute  any  valid  reason  for 
making  any  distinction  between  them  so  far 
as  the  particular  point  now  before  us  is  con- 
cerned. If  the  right  claimed  in  both  cases  is 
one  and  the  same,  it  cannot  be  reasonably 
supposed  that  the  Legislature  intended  to 
allow  that  right  to  be  exercised  in  two 
different  modes  under  two  Sections  so  inti- 
mately connected  with  one  another. 

It  has  been  said  that  there  is  no  such 
thing  in  existence  as  the  standard  pole  of 
the  pergunnah.  There  may  be  some  founda- 
tion for  the  argument  if  we  are  to  take  the 
word  standard  in  its  strictest  signification. 
But  as  we  have  no  right  to  ignore  the  pro- 
visions of  Section  ii  altogether,  we  must 
put  the  best  interpretation  upon  the  words 
of  that  Section  we  can.  I  am  inclined  to 
think  that  those  words  were  intended  to 
signify  the  customary  pole  used  in  the 
pergunnah  for  the  purpose  of  measuring 
lands  held  or  occupied  by  under-tenants 
and  ryots.  This  view  is  fully  supported 
by  the  decision  of  a  Division  Bench  of  this 
Court  reported  in  page  124  of  the  3rd  Weekly 
Reporter ;  and  I  may  also  add  that  it  is  in 
this  sense  that  the  words  standard  pole  of 
the  pergunnah  have  been  uniformly  under- 
stood by  all  persons  concerned,  including  the 
parties  to  the  present  litigation.  But  be 
this  as  it  may,  I  do  not  think  that  this  argu- 
ment can  in  any  manner  affect  the  question 
now  before  us.  The  law  requires  that  all 
measurements  under  Act  VI.  of  1862  shall 
be  made  by  the  standard  pole  of  the  per- 
gunnah, and  if  no  such  pole  is  in  existence, 
the  Collector  would  be  bound  to  disallow 
the  measurement  upon  that  ground,  leaving 
the  party  aggrieved  to  apply  to  the  Legis- 
lature for  the  abrogation  of  a  law  which  is 
incapable  of  being  carried  out  in  practice. 

It  has  been  further  said  that  the  Collector 
himself  is  the  sole  custodian  of  the  stand- 
ard poles  of  measurement  in  use  in  the 
different  pergunnahs  situated  within  his 
Collectorate ;  and  as  every  question  relating 
to  such  poles  of  measurement  can  only  be 
determined  by  the  inspection  of  his  own  re- 
cords, every  such  determination  must  be 
taken  to  be  a  determination  made  in  his 
ministerial  and  not  in  his  judicial  capacity. 
I  confess  that  I  am  altogether  unable  to 
accede  to  the  correctness  of  this  proposition. 
There  is  no  law  that  I  am  aware  of  which 
says  that  the  Collector  is  the  custodian  of 
such  poles,  or  that  the  records  of  his  office 
are  the  only  evidence  upon  which  the  length 


of  such  poles  can  and  ought  to  be  detecmin- 
ed.     Those  records  are  frequently  refened 
to,  it   is  true,   whenever  there  is  a  dispute 
about  the  length  of  the  measuring  rod;  but 
there  is  no  law  which  says  that  they  are  to 
be  taken  as  conclusive  evidence  for  the  de- 
termination of  such  disputes.    From  what 
materials,  it  may  be  asked,  have  those  re- 
cords been  prepared?     And   who  were  the 
parties  by  whom  those  materials  were  sup- 
plied to  the  Collector  .^     Every  one  who  has 
any  experience  on  the  subject  will  admit 
that  they  are  nothing  more  or  less  than  the 
statements  made  to  the  Collector  from  time 
to  time  by  the  zemindars  themselves;  and 
even  if  we  allow  them  to  be  admitted  in 
evidence  against  the  r>'ots  who  were  no  par- 
ties to  them,  either  on  the  ground  of  their 
antiquity,  or  on  the  ground  that  they  have 
been  admitted  as  such  by  a  long  and  unifom 
course  of  practice,  I  do  not  see  the  slightest! 
reason   for  holding  that  we   are  bound  to 
accept  them   as  conclusive  evidence  on  a  I 
question    of    such    vital    importance.    Bi 
assuming  for  the  sake  of  argument  that  tbejr 
are  entitled  to  the  fullest  weight  which  is 
sought  to  be  attributed  to  them,  I  am  ^ 
at  a  loss  to  understand  why  the  decision  of 
the  Collector  on  the  length  of  the  standaid 
pole  should  be  considered  as  a  decision  pass* 
ed  in  his  ministerial  capacity,  merely  because 
that  decision  is  based  upon  such  materials. 
The  records  of  a  Court  of  justice  or  of  any 
other  public  office  might  be  legally  entitled 
to  be  considered  as  conclusive  evidence  on  a 
particular  question  of  fact ;  but  I  am  utterly 
at  a  loss  to  understand  why  the  determina- 
tion of  that  question  should  be  held  to  be  a 
determination  made  in  a  ministerial  capacity, 
merely  because  it  is  made  on  the  strength 
of  such  records.    The  officer  making  the 
determination  might   misinterpret  those  re- 
cords in  various  ways,  or  he  might  mistake 
some  other  records  for  them ;  and  it  would, 
therefore,    be   certainly   wrong   to   contend 
that  such  a  determination  does  not  require 
any  judicial  discrimination.     Again,  if  the 
length  of  the  measuring  rod  is  to  be  at  alt 
determined  by  the  Collector  before  he  passes 
a  decision  under  Section  9,  this  determmi* 
tion  must  be  considered  as  a  determination 
made  during  the  trial  of  the  suit  instituted 
under  that  Section.    How%  then,  can  it  be 
said  that  a  part  of  the  proceedings  held  by 
the  Collector  during  the  trial  of  such  suits  is 
to  be  taken  as  a  proceeding  held  judicially; 
and  that  another  part  of  those  very  proceed- 
ings relating  to  a  question  of  the  highest 
importance  to  the  parties  is  to  be  considend 
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as  a  proceeding  held  in  his  ministerial  capa- 
city? At  what  particular  stage  of  the  trial, 
it  may  be  asked,  does  the  Collector  cease  to 
be  a  judicial  officer;  and  what  reasonable 
ground  is  there  for  making  such  a  distinc- 
tion? It  has  been  said  that  the  order  pass- 
ed by  the  Collector  on  the  length  of  the 
measuring  rod  is  to  be  considered  as  an 
order,  not  passed  in  the  course  of  the  trial 
held  under  Section  9,  but  as  a  separate  or- 
der passed  under  Section  11.  I  am  of 
opinion  that  there  is  no  force  whatever  in 
this  argument.  There  is  nothing  in  the 
wording  of  Section  11  which  provides  for 
the  passing  of  any  separate  order  of  any 
kind  whatever.  All  that  it  says  is  that 
every  measurement  under  the  Act  shall  be 
made  by  the  standard  pole  of  the  pergunnah  ; 
and  if  we  read  these  words  apart  from 
those  of  Sections  9  and  10,  there  is  not 
the  slightest  ground  for  holding  that 
the  Collector  is  to  pass  any  order  what- 
ever as  to  the  length  of  the  measuring  rod. 
If  the  provisions  of  Section  1 1  do  not  apply 
to  the  suits  brought  under  Sections  9  and  10, 
there  is  no  other  Section  of  Act  VI.  of  1862 
to  which  those  provisions  can  apply;  and 
this  one  fact  is  sufficient  to  show  that  the 
three  Sections  must  be  read  together  as  con- 
stituting the  entire  law  on  the  subject  of 
measurement. 

Lastly,  I  wish  to  observe  that  the  <jues- 
tion  of  the  measuring  rod  is  the  only  ques- 
tion which  can  arise  in  the  majority  of  suits 
instituted  under  Sections  9  and  10.  The 
abstract  right  of  the  plaintiff  to  measure, 
apart  from  the  question  of  the  rod  with  which 
that  measurement  is  to  be  made,  is  put  in 
issue  in  those  cases  only  in  which  his  right 
as  a  landlord  is  denied  in  toto^  or  in  which 
express  engagement  barring  such  measure- 
ment is  put  forward  as  a  defence.  These 
cases,  it  must  be  admitted,  are  comparatively 
rare.  Why  then  are  we  to  suppose  that  the 
Legislature  went  to  the  length  of  providing 
for  such  a  class  of  suits  as  those  contem- 
plated by  Sections  9  and  10,  if  it  did  not 
intend  to  provide  for  the  disposal  of  the 
only  question  which  ordinarily  arises  be- 
tweai  landlords  and  tenants  in  this  country 
In  connection  with  the  subject  of  measure- 
ment. 

It  has  been  said  that  the  decision  of  this 
question  might  be  conveniently  deferred 
nmil  a  suit  for  enhancement  is  ac.ually 
brought  by  the  landlord.  I  confess  that  I 
am  wholly  unable  to  find  any  valid  founda- 
tion for  this  argument.    If  the  question  of 
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the  measuring  rod  is  determined  in  the  pre- 
sent suit,  and  the  lands  are  actually  mea- 
sured with  the  proper  rod  thus  determined, 
it  might  be  reasonably  expected  that  the 
parties  would  come  to  an  amicable  settlement 
between  themselves,  and  thereby  obviate  the 
necessity  for  further  litigation  either  for  en- 
hancement or  for  abatement  of  rent.  Why 
then  are  we  to  leave  an  important  question 
like  this  unsettled  and  thereby  multiply  liti- 
gation, when  it  is  perfectly  clear  from  the 
above  remarks  that  that  question  can  be  de- 
termined as  satisfactorily  in  the  present  suit, 
as  in  any  other  suit  which  the  parties  might 
afterwards  choose  to  bring  against  one 
another?  Surely  the  duty  of  the  Court  is 
to  prevent  multiplicity  of  suits,  if  it  can  pro- 
perly do  so  without  usurping  jurisdiction; 
and  I  see  nothing  in  the  provisions  of  Act 
VI.  of  1862  to  justify  the  contention  that 
the  Collector  has  no  jurisdiction  to  deter- 
mine the  length  of  the  measuring  rod  in  a 
suit  brought  under  Section  9  of  that  Act. 

The   next  question  to  be  determined  in 
this   case   is   whether   the   decision  of  the 
Collector  on  the  length  of  the  standard  pole 
is  appealable  or  not.     With  reference  to  this 
question,  I  have  but  very  little  to  say.     I 
have   already   shown  that  the  Collector  is 
fully  competent  to  determine  the  length  of 
the  standard  pole  in  his  judicial  capacity; 
and  it  would,  therefore,  follow  that  this  de- 
termination would  be  liable  to  be  appealed 
to  the  Civil  Court  under  the  express  word- 
ing of  the  last  portion  of  Section  10,  which 
says  that  the  decision  of  the  Collector  on 
all  matters  enquired  into  or  determined  by 
him     under    the     last    preceding    Section 
(namely  Section  9)  shall  be  final,  unless  re- 
versed  on    appeal    therefrom    to    the    Civil 
Court,    In  the  face  of  these   words,   it   is 
impossible  to  contend,  if  the  Collector  has 
jurisdiction  to  enquire  into  and  to  determine 
the    length  of  the   standard  pole,   that  his 
decision  on  that  point  would  not  be  liable  to 
an  appeal  to  the  Civil  Court. 

For  the  above  reasons,  I  am  of  opinion  that 
both  the  questions  referred  to  the  Full 
Bench  ought  to  be  answered  in  the  affirm- 
ative. 

Phear,  J. — The  question  referred  to  us 
is  as  follows : — 

When  the  right  of  a  proprietor  to  make 
(under  Section  9  of  Act  VI.  of  1862,  Bengal 
Council)  a  measurement  of  a  tenure  is  dis- 
puted solely  on  the  ground  that  the  pole  with 
which    the    measurement    is    intended    or 
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attempted  to  be  made  is  not  ihe  standard 
pole  of  measurement  of  the  pergunnah  (as 
provided  in  Section  ii),  and  the  parties  are 
at  issue  as  to  what  is  the  true  length  of  the 
standard  pole,  has  the  Collector  jurisdiction 
to  enquire  into  and  decide  the  question  as  to 
what  is  the  true  length  of  the  standard  pole  ? 
And  if  the  Collector  does  decide  that  ques- 
tion, is  there  any  appeal  from  his  decision  ? 

The  8th  Section  of  Act  VI.  of  1862, 
Bengal  Council,  is  in  these  words  : 
**  Every  proprietor  of  an  estate  or  tenure,  or 
"other  person  in  the  receipt  of  an  estate  or 
"tenure,  has  a  right  of  making  a  general 
"survey  of  the  lands  comprised  in  such 
"estate  or  tenure,  or  any  part  thereof, 
unless  restrained  from  doing  so  by 
express  engagements  with  the  occu- 
pants ,of  the  lands.  If  any  person 
"  intending  to  measure  any  lands  which  he 
"  has  a  right  to  measure  is  opposed  in  making 
"such  measurement  by  the  occupant  of  the 
"  land  ;  or  if  any  under-tenant  or  ryot  having 
"received  notice  of  the  intended  measure- 
"ment  of  land  held  or  cultivated  by  him 
"which  is  liable  to  such  measurement  re- 
"  fuses  to  attend  or  point  out  such  land,  such 
**  person  may  make  application  to  the  Collec- 
tor, and  the  Collector  shall  thereupon  pro- 
ceed to  enquire  into  the  case  in  the  man- 
"ner  provided  for  suits  under  Act  X.  of 
"  1859,  and  shall  pass  a  decision  either  aliow- 
"ing  or  disallowing  the  measurement,  and, 
"  if  the  case  so  require,  enjoining  or  excusing 
"  the  attendance  of  any  such  under-tenant  or 
"  ryot.  If  any  under-tenant  or  ryot,  after 
"  the  issue  of  an  order  enjoining  his  attend- 
"ance,  neglects  to  attend  and  to  point  out 
"the  land,  it  shall  not  be  competent  to  him 
"  to  contest  the  correctness  of  the  measure- 
"ment  made  or  any  of  the  proceedings  held 
"in  his  absence." 

There  is,  no  doubt,  a  want  of  precision  in 
the  language  which  is  here  employed  ;  and 
it  is  not  at  first  sight  very  clear  by  what 
considerations  the  Collector  is  to  be  guided 
to  his  decision  either  allowing  or  disallowing 
the  measurement,  and  "  if  the  case  require, 
"enjoining  or  excusing  the  attendance  of 
"any  such  under-tenant  or  ryot."  Taking 
by  themselves  the  words  which  apply  only 
to  the  first  mentioned  of  the  two  alternatives, 
and  disembarrassing  ourselves  -for  the  mo- 
laent  of  the  rest  of  the  Section,  we  have  : 

"If  any  person  intending  to  measure  anv 
"land  which  he  has  a  right  to  measure  is 
"opposed  in  making  such  measurement  by 
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''the  occupant  of  the  land,  such  person  may 
"  make  application  to  the  Collector,  and  thie 
"  Collector  shall  thereupon  proceed  to  cn- 
"  quire  into  the  case,  and  shall  pass  a  deci* 
"sion  either  allowing  or  disallowing  the 
"  measurement." 

The  expression  "enquire  into  the  case" 
is  undoubtedly  large  and  somewhat  indefi- 
nite. I  understand  it  as  being  equivalent 
to  "enquire  into  the  grounds  of  the  opposi- 
tion ; "  and  I  cannot  gather  from  the  passage 
itself  the  smallest  indication  that  the  op- 
position referred  to  is  confined  to  a  simple 
denial  of  the  right  to  measure. 

It  therefore  seems  to  me  that  this  passage 
standing   thus   alone   gives  the    Collector  a 
discretion  to  disallow  the  measurement,  not- 
withstanding that  the  applicant  has  the  right 
to  measure  which  is  spoken  of  in  the  imme- 
diately preceding   words.     If  this  be  so,  I 
can  discover  nothing  in  the  context  tv)  limit 
its  operation   in   this  respect.     And  clearhr 
there  may  very  well  be  good    reasons  whj 
the   proposed    measurement    should   not  be 
allowed  to  take  place,  independently  of  the 
general  right  of   the   applicant    to    measarc 
such — for  instance  as  may  be  afforded  byibe 
state  of  the  crops.     I  suppose  the  Lej^islaiorc 
intended    that    the    Collector    should   gi^t 
effect  to  these,  because  it   has  used  words 
sufficient  to  endow   him   with  the   requisite 
power,  and  has  said  nothing  to  qualify  them. 
If  then  the  Collector  may,  in  coming  to  his 
decision,    look  at  matters  other  than  those 
which  bear  upon  the  question   whether  or 
not  the  applicant  has  a  legal  right  to  mea- 
sure  as   defined    in  the  9th  Section,  is  the 
length  of  the  rod,  with  which  it  is  propos- 
ed to  measure  one  of  them?  A  priori  one 
might  certainly  be  disposed  to  imagine  that 
it   would    be   of  small   con^sequence  to  the 
ryot   or   to   any   one    else,    what   particular 
length  of  rod  the  proprietor  selected  for  his 
suit    of   measurement.     If    only    the  actual 
length  of  that  rod  be  known  in  terras  d  a 
Riven    unit,  the  numerical    results   obtained 
by  employing  it  could,  of  course,  be  readilj 
convened    into    any    desired    scale    by  an 
arithmetical       process.     The       Legislature 
however,    has   made    it    imperative  on^ih* 
proprietor  to  use  a  particular  unit  of  mea- 
sure ;  for  the  i  ith  Section  declares  that  *'ail 
"  measur^-Mnent^i  made  under  this  Act  shall 
"be  made  by  tiic  standard  pole  of  measure- 
"  raent  of  the  pergunnah  in  which  the  land 
■is  situated."     The  purpose  of  this  Section 
is,  as  it  seems  to  me.  to  give  in  some  sort 
a  protection  to  the  under-tenant  or  ryot  Of 
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occupant  of  the  land.  It  is  clearly  implied, 
I  think,  in  Section  9  that  it  is  the  duty  of 
the  under-tenant  or  ryot  to  be  present  on 
the  occasion  of  making  the  measurement, 
and  that  he  may  be  in  some  way  bound  by 
that  measurement,  unless  he  has  earned  a 
right  to  object  to  its  correctness  by  having 
contribttted,  so  far  as  lay  in  his  power,  to- 
wards making  it  accurate.  In  this  view,  it 
seems  to  be  only  just  that  he  should  not  be 
called  upon  to  work  with  or  to  assent  to  the 
use  of  any  other  instrument  of  measure- 
ment than  one  with  which  he  is  'already 
familiar;  and  it  appears  to  me  to  be  part 
at  least  of  the  object  of  Section  11  to  se- 
cure to  him  protection  in  this  respect.     If 

I  am  right  in  this  opinion,  it  follows,  I 
think,  that  the  Collector  in  the  case  of  any 
application  to  him  under  Section  9  is  bound 
to  give  effect  to  Section  11,  and  therefore 
to  consider  as  an  element  material  to  his  de- 
cision whether  or  not  the  proposed  measur- 
ing rod  is  the  standard  pole  of  measurement 
of  the  pergunnah,  whenever  this  question  is 
raised  by  the  opponent  of  the  application. 
If  Section  11  is  to  be  disregarded  by  the 
Collector,  it  must  become,  so  to  speak,  a  dead- 
letter,  for  there  is,  as  far  as  I  know,  no 
other  tribunal  which  can  enforce  it ;  and 
U  will  be  hardly  disputed  that  the  recog- 
nized rules  of  construction  forbid  our  com- 
ing to  such  a  conclusion  as  this  if  we  can 
reasonably  avoid  it.  And,  indeed,  I  am 
unable  to  perceive  any  reason  why  Section 

II  should  be  excluded  from  the  Collector's 
consideration  in  this  matter.  It  is  undoubt- 
edly part  of  the  law  which  the  Collector 
must  have  before  his  eyes,  whenever  he 
entertains  an  application  under  Section  9. 
And  I  cannot  find  any  ground  for  holding 
that  the  only  issue  which  can  arise  on  such 
an  application  is  the  issue  whether  or  not 
the  right  to  measure  as  specified  in  the 
first  part  of  the  Section  exists.  On  the 
contrary,  as  I  have  already  pointed  out,  the 
primary  meaning  of  the  words  of  the  Sec- 
tion seem  to  me  to  imply,  that  in  the  view 
of  the  Legislature  there  might  be  a  good 
reason  why  the  Collector  should  disallow 
the  measurement  even  though  the  applicant 
posssesed  such  a  right  to  measure. 

But,  further  assuming  that  the  right  to 
measure  is  the  only  matter  upon  which  the 
Collector  has  jurisdiction  to  adjudica'te,  it 
appears  to  me  that  the  Legislature  has  made 
the  length  of  the  measuring  rod  an  element 
in  it.  If  Section  11  has  any  operation  at 
all,  it  necessarily,  I  think,  affects  the  gene- 
rality of  the  words  which  constitute  the  de- 


finition of  the  right  to  measure  in  Section  9 
While  Section  9  says  that  ''every  proprie- 
"  tor  of  an  estate,  &c.,  has  a  right  of  making: 
"  a  measurement  of  the  lands  comprised  in 
"such  estate  unless  restrained  from  doin|^ 
"so  by  express  engagement  with  the  occu^ 
"pants  of  the  lands;"  Section  u,  as  I 
understand  it,  states  just  as  positively  and 
without  any  qualification  whatever  that 
every  measurement  made  in  exercise  of  this 
right  ''shall  be  made  by  the  standard  pole 
of  measurement  of  the  pergunnah  in  which 
the  land  is  situated."  What  is  this  but  a 
limitation  on  the  general  right  to  measure? 
It  appears  to  me  as  the  effect  of  the  two 
Sections  that  the  proprietor  thus  obtains  a 
right  to  measure  in  a  particular  mode  only  ; 
and  consequently  if  he  proposes  to  measure 
in  any  other  mode,  he  is  attempting  to  do 
that  which  the  Act  gives  him  no  right  to  do; 
and  upon  objection  made  by  the  occupant  of 
the  land  the  Collector  ought  to  disallow  the 
measurement. 

Whether,  therefore,  the  Collector  can  or 
cannot  under  Section  9  take  cognizance  of 
any  other  form  of  opposition  to  the  making 
of  the  measurement  than  a  denial  of  the 
right  to  measure,  it  appears  to  me  in  either 
alternative  that  the  first  question  put  to  us 
must  be  answered  in  the  affirmative. 

It  is  with  great  hesitation  and  diffidence 
that  I  have  come  to  this  conclusion,  because 
I  know  that  three  out  of  the  seven  Judges 
by  whom  this  case  has  been  heard  dissent 
from  it;  and  that  circumstance  alone  neces- 
sarily obliges  me  to  distrust  the  soundness 
of  my  own  views.  Actuated  by  this  feeling, 
I  have  re-considered  with  my  best  atten- 
tion the  Sections  upon  which  the  question 
depends ;  and  I  am  bound  to  say  that  I  find 
myself  still  unable  to  put  any  other  con- 
struction upon  them  than  that  which  I  first 
arrived  at,  and  which  I  have  now  endea- 
voured to  justify.  So  far  as  my  knowledge 
in  the  English  language  enables  me  to  speak, 
I  should  say  confidently  that  the  framers  of 
Section  9  designed  to  submit  to  the  adjudi- 
cation of  the  Collector  other  issues  than  tbc 
mere  right  to  measure,  as  that  right  is  in 
that  Section  defined.  The  words  seem  to 
me  very  distinctly  to  enunciate  that  the 
application  of  a  person  who  has  such  a  right 
to  measure  may  under  some  circumstances 
be  properly  disallowed  by  the  Collector.  I 
do  not  forget  that  common  sense  (which  is 
sometimes  supposed  to  be  quickened  in  its 
operation  by  being  veiled  under  the  phra- 
seology of  well-known  judicial  writers)  re- 
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quires  us  to  regard  the  intention  of  the 
Legislature  as  the  end  which  judicial  inter- 
pretation of  legislative  enactments  should  be 
directed  to  effect.  In  truth,  if  the  inten- 
tion of  the  Legislature  is  manifest,  I  need 
no  authority  to  convince  me  that  it  furnishes 
the  safest  clue  to  the  sense  in  which  the 
Legislature  desires  particular  words  to  be 
understood.  But  unfortunately,  in  the 
instance  before  us,  the  language  which  we 
are  called  upon  to  interpret  and  to  give 
effect  to  is  itself  the  only  source  from  which 
we  can  gather  the  intention  of  the  Legisla- 
ture. The  task  of  discovering  this  inten- 
tion is,  therefore,  none  other  than  that  of 
interpreting  the  language ;  and  the  fulcrum 
of  the  lever  which  is  to  remove  our  difficulty 
is  without  a  point  of  support. 

We  are  not  now  concerned  with  the 
"  standard  pole  "  itself.  What  may  or  may 
not  be  the  standard  pole  of  measurement  in 
any  given  pergunnah  must  be  a  mixed 
question  of  fact  and  law,  such  as  admits  of 
being  determined  in  the  ordinary  way  by 
any  tribunal  which  is  properly  called  upon 
to  entertain  it.  And  it  is  quite  possible 
In  some  pergunnahs  the  Collector  may  have 
within  his  own  cutcherry  matter  of  record 
or  quasi  record  which  may  afford  conclusive 
evidence  on  the  point.  Some  desultory  dis- 
cussion on  this  topic  took  place  during  the 
argument  of  the  case  before  us ;  but  I  only 
refer  to  it  here  for  the  purpose  of  saying 
that,  in  my  opinion,  it  is  not  material  to  our 
decision  on  this  reference. 

The  answer  to  the  second  question  which 
has  been  put  to  us  flows  almost  immediately 
from  the  answer  given  to  the  first.  If  it 
falls  within  the  jurisdiction  of  the  Collector 
to  hear  and  determine  an  objection  to  the 
length  of  the  measuring  rod,  his  decision 
thereon  may,  by  virtue  of  the  last  provi- 
sions of  Section  lo,  be  appealed  against 
by  an  application  to  the  Civil  Court,  unless 
it  is  expressly  saved  from  such  appeal — and 
this  it  clearly  is  not.  Hence  I  am  of  opinion 
that  the  second  question  also  should  be 
answered  in  the  affirmative. 

Jackson^  J. — We  have  not  had  in  this 
case  the  advantage  of  argument  on  both 
sides,  because  the  vakeel  for  the  defendant, 
respondent,  has  joined  the  plaintiff,  appel- 
lant's vakeel  in  seeking  to  obtain  from  the 
Court  a  recognition  of  the  Collector's 
power  to  determine  judicially  the  "pole" 
by  which  a  zemindar  is  to  carry  out  a  mea- 
surement ordered  under  Section  9,  Act  VI. 
of  1862,  B.  C. 


As  I  have  been  concerned  in  several  oC 
the  decisions  which  have  been  cited,  I  wish 
in  the  first  place  to  advert  to  what  appe&rs 
at  first  sight  to  be  an  inconsistency  in 
those  decisions ;  and  I  feel  the  more  neces- 
sary, because  I  find  myself  quoted  by  Mr. 
Justice  Macpherson  in  his  referring  order 
as  having  held  in  the  11  Weekly  Reporter 
that  the  Collector  had  not,  and  in  the  5  and 
7  that  he  had,  jurisdiction  to  decide  the 
point. 

In  the  earliest  case  in  5  Weekly  Reporter, 
page  1 7  (Act  X.  Rulings),  I  shortly  sUted  my 

opinion     that     the    oritr 

I  believed  at  that  of  a  Collector  under  Sec- 
it:;  "hal  tlL^  tion  .1  was  not  subject  u, 
everywhere  there  is  appeal ;  and  I  rested  tbis 
intheCoUectoratean    opinion  on  the  Statement 

efcrU'l-n'^^h.  or  that  the  Collector  was  the 
part  of  a  pergunnah,  depository  (as  the  nscsl 
which  the  Collector    ^hief   of   the   district)  of 

rd"^po^;;f  rd""-    the  standard  pole  of  ead. 

pergunnah,    and   that  bis 
declaration  on  this  point  is  binding. 

In  the  next  case,  in  which  as  well  as  ifl 
the  preceding  case  I  had  the  benefit  of  Mr. 
Justice  Kemp's  assistance,  I  used,  in  giving 
judgment,  the  word  "decision"  in  respect  of 
the  determination  by  the  Collector  or  Depot; 
Collector,  and  according  to  the  marginal 
note  we  appear  to  have  held  that  this  wis 
a  decision  without  appeal. 

I  would  call  attention,  however,  to  the 
words  near  the  bottom  of  the  second  column 
(page  239,  Volume  VII.,  Weekly  Reporter). 
I  there  speak  of  the  question  as  to  the 
standard  pole  as  one  of  which  the  judicial 
determination  would  properly  arise  in  execut- 
ing the  award  of  the  Collector,  The  word 
"judicial"  appears  to  have  crept  in  by 
inadvertence  ;  because  in  the  very  next  para- 
graph, over  the  page,  I  point  out  that  it  is 
in  a  suit  for  enhancement  that  the  parties 
will  have  the  opportunity  of  establishing 
judicially  what  the  standard  pole  of  the 
pergunnah  is. 

It  has  thus  been  my  view  throughool, 
though  certainly  more  fully  and  distincilf 
stated  in  the  case  in  11  Weekly  Reporter, 
that  the  size  of  the  pole  was  not  a  mat» 
to  be  tried  judicially  under  Section  9  « 
Act  VI.  of  1862,  but  one  to  be  certified  bf 
him  as  a  public  officer  or  settled  in  the 
execution  of  his  award. 

I  have  always  affirmed  that  the  real  con- 
test on  this  point  must  arise  when  the  Un4- 
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lord  proceeded  to  make  use  of  the  results  of 
his  measurement  by  enhancing  the  ryot's  rent. 

To  the  opinion  thus  gradually  and  mature- 
ly formed  I  now  fully  adhere ;  and  I  regret 
to  find  that  the  opinion  of  the  majority  of 
this  Bench  is  the  other  way,  because  while 
a  decision  affirming  my  view  would  have 
finally  disposed  of  the  point  (the  wording 
of  the  recent  Act  being  so  much  more  un- 
mistakeably  in  favor  of  that  view),  the  point 
will  inevitably  arise  again  in  cases  under  the 
Bengal  Act  VIII.  of  1869,  and  the  present 
decision  will  conclude  nobody. 

The  whole  question  resolves  itself  into 
this,  what  is  the  connection  between  Section 
1 1  and  Section  9  of  Act  VL  ? 

The  appellant's  argument  is  that  Section 
II  is  to  be  read  in  direct  bearing  upon  the 
declaratory  part  of  Section  9,  as  an  express 
limitation  of  the  zemindar's  right  to  measure, 
that  this  right  is  only  a  right  to  measure  by 
the  standard  pole  of  the  pergunnah ;  and  if 
the  ryot  can  show  that  the  zemindar  intends 
to  measure  by  a  pole  other  than  the  standard, 
he  puts  him  out  of  Court,  and  shows  that  he 
is  not  entitled  to  the  aid  of  the  Collector. 

Now,  the  first  idea  which  presents  itself 
to  me  upon  this  contention  is  tha:,  if  the 
Legislature  meant  this,  it  was  so  very  easy 
to  say  so. 

The  provisions  relating  to  measurement 
in  a  less  stringent  form  were  embodied  in 
the  Imperial  Act  X.  of  1859,  Section  26. 

The  Lieutenant-Governor's  Council  were 
not  satisfied  with  these  provisions,  and  they 
repealed  the  Sections  as  to  the  Lower  Pro- 
vinces of  Bengal,  and  inserted  in  the  amend- 
ing Act  three  new  Sections,  9,  10,  and  11, 
of  which  the  first  (Section  9)  is  an  altera- 
tion of  the  repealed  Section  26,  and  the 
other  two  contain  fresh  matters. 

It  is  rather  remarkable  that  Section  9, 
while  it  leaves  virtually  unaltered  the  pro- 
cedure part  of  the  old  Section,  very  materi- 
ally alters  the  terms  in  which  the  right  to 
measure  is  declared. 

The  original  Section  first  laid  down  the 
cases  in  which  the  zemindars  should  be 
entitled  to  measure  the  lands  of  particular 
under-tenants  or  ryots,  and  then  affirmed  the 
right  to  make  a  general  measurement  of  the 
lands  in  his  estate,  unless  restrained,  &c. 

Instead  of  this,  the  new  Section  9,  striking 
out  the  provision  for  measurement  in  parti-* 


cular  cases,  declared  a  right  to  make  general 
measurements  of  the  lands  comprised  in 
estates  or  tenures  or  any  part  thereof^  unless 
restrained  by  express  engagement. 

Now,  as  the  Bengal  Council  were  altering 
the  form  in  which  the  right  to  measure  was 
declared,  if  they  had  intended  to  limit  that 
right  by  making  it  a  condition  precedent 
that  the  zemindar  should  intend  to  measure 
with  the  standard  pole  of  the  pergunnah, 
surely  the  inference  is  irresistible  that  they 
would  have  inserted  this  restriction  in  Sec- 
tion 9,  instead  of  placing  it  where  it  is  to 
be  found  in  Section  11  with  a  distinct  Sec- 
tion intervening. 

And  not  only  so,  but  in  this  case  the  suc- 
ceeding parts  of  the  Section  must  likewise 
have  been  altered,  and  provision  must  have 
been  made  for  an  award  upon  a  dispute  as 
to  the  pole  of  measurement ;  but  the  Section, 
precisely  like  Section  26,  provides  two  orders 
for  two  contemplated  cases,  viz.^  where  the 
measurement  is  opposed,  the  Collector  is  to 
allow  or  disallow  measurement,  and  where 
the  ryot  refuses  to  attend,  is  to  enjoin  or  ex- 
cuse his  attendance  at  such  measurement. 

From  the  absence  of  any  such  words,  I 
am  justified  in  concluding  that,  as  the  words 
** enquire  into  the  case"  occur  in  both 
the  Sections,  they  mean  the  same  thing 
in  both  situations,  and  that  the  case  to 
be  enquired  into  is  that  which  the  Sec- 
tion itself  in  both  cases  suggests;  name- 
ly, in  the  first  class  of  cases,  whether  the 
applicant  is  entitled  to  measure,  and  is  not 
restrained  by  express  engagement  from  so 
doing;  and  in  the  second,  whether  the 
under-tenant  is  bound  to  attend  on  the 
measurement,  and  has  refused  after  notice. 

Both  Sections  conclude  with  the  provi- 
sion that  an  under-tenant  neglecting  to 
attend  shall  be  debarred  from  contesting  the 
correctness  of  the  measurement  made  in 
his  absence;  and  the  amending  Act  adds 
the  words  "  or  any  of  the  proceedings  held." 
What  the  precise  efficacy  of  these  added 
words  may  be  I  cannot  tell.  They  cannot 
refer  to  the  enquiry,  because  the  penalty 
does  not  attach  until  aftei  the  issue  of  an 
order  enjoining  his  attendance,  and  the 
order  must  follow  the  enquiry. 

Then  it  is  clear  that  no  argument  can  be 
founded  on  the  use  of  the  words  '^  correctness 
of  the  measurement,''  because  they  occur  in 
the  first  Act  which  was  silent  as  to  the  pole 
as  well  as  in  the  Act  by  which  the  pole  is 
introduced. 
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I  do  not  feel  myself  un^Jer  any  necessiiy 
of  suggesting  the  purpose  for  which  the 
nth  Section  was  introduced  into  the  Act, 
or  in  what  mode  it  was  to  be  applied ;  but 
I  can  certainly  see  nothing  which  induces 
me  to  believe  that  it  was  intended  by  coup- 
ling that  Section  with  the  last  words  of 
Section  9  to  bind  an  under-tenant  who  has 
absented  himself  as  to  the  pole  by  which  the 
area  of  his  land  is  to  be  determined.  What, 
indeed,  is  the  meaning  of  the  words  "stand- 
ard pole"  as  used  in  this  Section?  In 
what  sense  is  the  word  '^standard''  em- 
ployed ?  If  in  its  strict  technical  sense, 
then  the  standard  must  exist  somewhere  to 
refer  to;  and  it  must  be  decisive,  leaving  no 
room  for  evidence  to  be  adduced  by  the 
parties.  But  if  in  a  more  popular  sense, 
to  denote  the  customary  pole,  what  is  the 
result.'^  Let  us  suppose  that  a  zemindar 
in  Mouzah  Gopalpore  wishes  to  measure  the 
lands  of  a  ryot,  is  not  opposed,  and  mea- 
sures actually  with  a  russee  of  80  cubits ;  he 
then  proceeds  to  measure  another  holding,  is 
opposed,  applies  to  the  Collector,  obtains  an 
adjudication  that  the  standard  is  of  such  di- 
mensions that  the  russee  measures  85  cubits. 
He  then  goes  on  to  a  third  case  in  which 
the  ryot  absents  himself,  and  profiting  by  his 
absence,  the  zemindar  measures  by  a  russee 
of  60  cubits,  by  which  result,  according  to 
one  view  of  the  case,  the  ryot  is  bound. 

Which  of  these  is  the  correct  standard, 
and  by  which  of  them  is  the  zemindar  to 
measure  on  the  next  occasion,  as  he  is  bound 
by  law  10  measure  by  the  standard  pole  ? 

Or  if  three  suits  or  fifty  are  commenced 
against  different  ryots,  the  Collector  must 
determine  according  to  the  evidence  in  each 
case;  and  one  ryot  may  succeed  in  making 
out  a  p  )le  of  8,  one  of  9,  and  others  of 
10  cubits;  which  of  these  is  the  standard 
pole? 

The  chittas  of  a  measurement  made  under 
this  Act  should,  I  take  it,  set  forth  that  the 
pole  or  russee  employed  had  been  one  of  so 
many  cubits  or  feel,  as  the  case  may  be,  be- 
ing the  standard  pole  or  russee  of  the  per- 
gunnah. 

Now,  let  us  suppose,  the  notice  and  appli- 
cation being  silent  as  to  the  pole,  that  the 
ryot  either  does  not  oppose  the  measurement 
or  contests  the  right  to  measure  on  grounds 
unconnected  with  the  standard  pole;  and  that, 
in  the  latter  case,  the  Collector  has  simply 
affirmed  the  right  to  measure.    The  zemin- 


dar procee  Is  to  measure  assuming  the  stand- 
ard or  customary  pole  to  be  as  above-stated. 
Suppose  the  ryot  then  to  say  :  "  I  do  not  ad- 
"  mit  or  deny  the  pole  or  russee  with  which 
"you  are  measuring,"  and  in  these  circum- 
stances the  area  is  recorded  in  the  chittas. 
Can  it  be  argued  that  the  ryot  would  be  bound 
by  the  measurement  so  made  ?  If  he  signed 
the  chittas,  he  would  probably  be  taken  to 
have  admitted  that  the  land  measured  did 
actually  contain  so  many  beegahs  measured 
by  a  russee  or  pole  of  a  particular  kind,  but 
no  more.  If  he  did  not  sign  the  chittas, 
I  apprehend  he  would  not  be  bound  by  them 
in  any  particular  case,  but  the  zemindar  would 
have  to  prove  his  measurement. 

Now,  when  the  law  directs  that  a  r)'Ot 
absenting  after  notice  to  attend  shall  not  be 
permitted  to  question  the  correctness  of  the 
measurement  made,  I  conceive  it  is  onl/ 
intended  to  place  him  in  the  same  poaooo 
as  if  he  had  signed  the  chittas.  No  differ- 
ence is  made  between  cases  in  which  tlie 
standard  has  been  put  in  issue,  and  those  in 
which  it  has  not.  Can  it  be  contended 
that  the  Legislature  intended  to  punish  tlie 
ryot  for  his  contumacy  by  allowing  an  tx- 
parte  decision  against  him  of  a  question  of 
which  he  had  no  previous  notice  ? 

But  if  the  question  of  standard  may  be  so 
decided,  so  may  other  questions,  such  as 
rates,  the  quality  of  the  land,  the  advantages 
of  position,  and  even  the  right  of  occupancf. 

For  it  is  contended  that,  because  the  Act 
prescribes  by  what  pole  measurements  sha^ 
be  made,  if  the  zemindar  gives  out  that  be 
intends  to  measure  by  a  specified  pole,  and 
the  ryot  disputes  his  liability  to  be  roeaJorcd 
with    such    pole,   this    gives    the   CollcdOf  ^ 
jurisdiction  to  determine  jadicially,  not  on^^ 
whether  the  zemindar  has  a  right  io  tatir 
sure,  biu  also  whether  the  pole  by  which  1« J 
intends  to  measure  is  the  standard  poIe«i| 
the  pergunnah. 
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But  the    Act   in   another   phce   duclaros 

that  certain    ryots 

^  Note, — Of  course  it  is  clear  have  a  ricrht  of 
that  if  the  law  d<;dared  that  r^rswrs-xncv  •''henrp 
the  zemindar  should  have  a      OCCUpancV  ,    nence 

right  to  measure  by  a  parti-  if  a  zemindar  gives 

cuUr  rod  at  a  particular  time  noiice   that   he    in- 

of  year,  or  to  measure  the  ^^^j^    ^^    -v^^^o,,^^ 

lands   of   certain   ryots,    the  ^^nds     tO    measure 

Collector  would  have  to  de-  the     lands     01     te- 

termine  whether  the  ryot  in  ^antS    not     havina^ 

question    belonged    to    such  o,,«i,        •    i  4.       „«  1 

cla^s,  and  would  order  a  mea-  SUCn      ngni,      ani 

surement  by  such  rod  at  such  those      of       A       B 

time  of  year.  among:  them,  and 

Here  if  the  zemmdar  asked  f      a       n 

for  leave  to  measure  by  a  rod  II      A      ri      asserts 

other  than  the  perjETunnah  rod,  that    he    has    SUCh 

theCollcctor.i presume, would  fj^ht    j^is  bv  pari- 

simply  dismiss  his  application  ^  ^   ,                •           'ii 

on  the  ground  that  he  wished  ty  of  reasonmg  Will 

to  do  something  which  the  give  the  Collector 

law  forbade.  jurisdiction   tO  dc- 

bo,  if    Section     11    direct-  ^ 

ed  that  measurements  made  lermme,  On  an  ap- 

under  this  Act  should  be  made  plicaiion     tO    mea- 

in  the  month  of   D.-cenriber,  g  whether      A 

and  the  zemindar  applied  tor  pi  • 

an  order  to  measure  in  June,  ^    tias    or    nas    not 

the  Collector  would  dismiss      a    right     of     OCCU- 
the  application;  or  if  having         ^^  ^^^      j^ 

obtamed  an   order   allowing  y\.  'C    \ 

measurement  with  or  without  hfce    manner    it    A 

specification  of  time,  the  ze-  B     \V,lS     described 

mindar  went  on  to  measure  in  ^^   ^  ^  ^^^^  ^^^^ 

June,  his  measurement  would  •    l        c 

probably  be  void,  and  so  oer-  mg   a  right  01   OC- 

haps  it  might  if  the  ryot  aftpr      cupancy,  and  after 

^'^urld'^uL  I'nothe^  tilt     »"  ^^^er  to  attend 
the  pergunnah  rod.  the     measurement 

absented  himself 
and  had  his  land  measured  under  that  d::scrip- 
tion,  he  would  be  concluded  by  the  entry  in 
the  chiitas.* 

Again,  Section  17,  Act  X.  of  1859,  de- 
clares what  shall  be  grounds  for  enhancing 
the  rents  of  ryo:s  having  a  right  of  occu- 
pancy. Suppose  that  the  zemindar  gives 
notice  of  his  intention  to  measure  the  land 
held  by  A  B  on  the  ground,  say,  that  he 
holds  more  land  than  he  pays  rent  for,  and 
the  ryot  denies  this  allegation,  is  the  Col- 
lector to  try  this  question  also.**  And  yet 
these  questions,  all  arising  out  of  provisions 
of  the  Act,  would  find  a  place  in  a  proposition 
for  measurement  just  as  naturally  as  a  de- 
claration of  the  pole  with  which,  if  the 
measurement  was  allowed,  the  landlord  in- 
tended to  measure. 
• 

And  suppose  that  after  the  contest  and 
adjudication,  the  ryot  absenting  himself — 
the  zemindar  after  all  measured  with  a 
different  pole  from  that  found  by  the  Collect- 
or! Or  suppose  that  after  an  adjudication 
by  a  Deputy  Collector  in  the  mofussii  upon 
evidence  that  8  cubits  made  a  pole,  it  turned 
out  that  there  was  a  standard  pole  in  the 
Collector's  records  of  ip  cubits) 


The  illasirations  of  what  this  theory 
would  bring  us  to  are  endless,  and  I  cannot 
believe  that  any  such  thing  was  intended  by 
those  who  framed  the  Act. 

What  the  Legislature  designed  in  enacting 
the  procedure,  as  well  as  the  declaration 
contained  in  Section  26  of  Act  X.,  appears 
to  me  very  comprehensible  and  very  simple. 

The  last  Clause  of  Section  17  had  declared 
it  to  bo  a  ground  of  enhancing  the  rent  of  a 
ryot  having  a  right  of  occupancy  (and  it 
might  also  doubtless  be  a  ground  for  enhanc- 
ing other  ryots  under  Section  13,)  that  the 
quantity  of  land  held  by  him  had  been 
proved  by  measurement  to  be  greater  than 
the  quantity  for  which  rent  had  previously 
been  paid  by  him. 

It  was,  consequently,  necessary  to  enable 
zemindars  to  lav  the  foundation  for  such 
suits.  The  right  to  measure  was,  therefore, 
in  certain  cases  (afterwards  more  loosely) 
declared,  and  to  provide  for  cases  in  which 
the  exercise  of  the  right  might  be  resisted, 
the  Collector  was  empoA-ered  to  receive  the 
appiicaiion  and  to  enquire  into  the  case,  and 
after  inquiry  to  allow  or  disallow  the 
measurement. 

This  was  the  scope  of  the  Collector's 
inquiry  both  under  Act  X.  of  1859  and  under 
the  amending  Act. 

But  the  latter  Act  required  that  all  mea- 
surements made  under  this  Act  should  be 
made  by  the  *'  standard  pole,"  not  that  Col- 
lectors allowing  measurements  should  order 
them  to  be  made  with  such  poles. 

And  as  the  Act  stands,  the  zemindar 
would  not  be  bound  to  disclose  by  what  pole 
he  intended  to  measure,  nor  the  ryot  to 
raise  the  issue,  and  if  it  were  not  a  matter 
of  convenience  we  should  not  hear  a  word 
upon  the  subject  at  this  stage  of  the  proceed- 
ings. 

For,  evidently,  according  to  my  reading- 
of  the  law,  the  real  contest  on  this  point 
would  arise  when  the  zemindar  having 
assured  himself  of  his  ground  gave  his  notice, 
and  commenced  his  suit  for  enhancement. 

But  it  suits  both  parties  to  obtain  some 
cx[)ression  of  opinion  as  to  the  real  standard, 
though  1  greatly  doubt  whether  they  con- 
template being  bound  by  that  opinion. 

The  Judicial  Committee  of  the  Privy 
Council  in  the  Hutwa  case*  (12  Moore,  page 
22)  speak  of  "those  summary  proceedings 
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"  touching  the  fact  of  the  ri^ht  of  possession 
'•which  are  in  India  the  ordinary  prelude  to 

a  regular  suit  for  the  determination  of  a 

disputed  title/' 

This  is  a  characteristic  of  Indian  litigation, 
parties  continually  seek  to  obtain  irregular 
decisions  on  a  question  in  dispute  by  availing 
themselves  of  a  procedure  contrived  for  a 
different  purpose.  Precisely  in  the  same 
manner,  under  the  guise  of  an  application 
for  a  certificate  under  Act  XXVII.  of  i860, 
petitioners  and  opponents  both  endeavour  to 
lead  the  Courts  (and  they  often  succeed)  in- 
to an  adjudication  of  the  right  to  property. 

But  it  is  asked,  why  are  we  to  remit  the 
parties  to  another  suit  when  they  are  before 
the  Collector,  and  in  this  case  the  applicant's 
vakeel.  Baboo  Kalee  Mohun  Doss,  pathe- 
tically asked  our  consideration  for  the  poor 
ryot,  the  respondent,  who  asked  for  a 
decision  now. 

The  answer  is  th\t  the  law  does  not  con- 
template and  does  not  allow  it. 

As  for  the  sake  of  determining  titles  to 
property,  so  in  the  case  of  claims  to  enhance- 
ment of  rent,  the  law  prescribes  a  regular 
suit,  upon  an  ad  valorem  stamp,  in  which 
suit  all  the  issues  necessary  to  be  determined 
for  a  decision  upon  the  right  are  to  be  raised, 
and  has  allowed  application  to  the  Collector 
upon  an  8-annas  stamp  only  for  the  purpose 
of  having  a  measurement  allowed  or  dis- 
allowed. 

We  have  nothing  to  do  with  the  policy  of 
the  Act,  nor,  I  think,  ought  we  greatly  to 
concern  ourselves  with  the  result  of  our 
decision,  which  we  are  bound  to  give  upon 
a  right  construction  of  the  law.  But  it 
does  add  to  the  strength  of  my  convictions 
in  this  case  to  believe  that  the  decision  I  pro- 
pose to  give  would  keep  such  proceedings 
within  their  proper  limits,  and  that  we 
should  hear  less  applications  to  measure,  and 
the  apprehensions  of  ryots  would  thus  be 
greatly  quieted  if  extraneous  questions  were 
rigidly  excluded. 

I  have  stated  thus  my  own  views  of  the 
matter,  but  I  desire  to  add  that  I  entirely 
concur  in  the  judgment  of  the  Chief  Justice, 
which  I  have  had  the  advantage  of  seeing, 
upon  the  mere  construction  of  the  Sections, 
and  in  the  answer  which  he  would  give  to 
the  question  put. 

The  second  question  whether,  if  the  Col- 
lector has  authority  to  determine  the  pole  of 


measurement  in  a  judicial  way,  an  appeal 
will  lie  to  the  Judge,  must,  of  course,  be 
answered  in  the  affirmative.  This  really  does 
not  admit  of  an  argument. 

Kemp,  J, — ^The  questions  referred  are, 
I  St — When  the  right  of  a  proprietor  to  make 
(under  Section  9  of  Act  VI.  of  1862,  B.  C.) 
a  measurement  of  a  tenure  is  disputed  solely 
on  the  ground  that  the  pole  with  which  the 
measurement  is  intended  or  attempted  to  be 
made  is  not  the  standard  pole  of  the  per- 
gunnah  (as  provided  by  Section  11),  and  the 
parties  are  at  issue  as  to  what  is  the  length 
of  the  standard  pole,  has  the  Collector 
jurisdiction  to  enquire  into  and  decide  the 
question  as  to  what  is  the  true  length  of  the 
standard  pole  ?  2nd — If  the  Collector  does 
decide  that  question,  is  there  any  appeal  from 
his  decision } 

I  am  of  opinion  that  both  questions  must 
be  answered  in  the  affirmative. 

In  the  case  before  us,  the  plaintiff,  the 
zemindar,  instituted  a  suit  under  Section  9, 
Act  VI.  of  1863,  B.  C,  claiming  the  right  to 
measure  the  land  of  the  defendant. 

The  defendant  did  not  in  any  way  ques- 
tion the  right  of  the  plaintiff  on  the  ground 
of  any  contract  prohibiting  the  plaintiff 
from  measuring  his  lands.  On  the  contrary, 
the  defendant  did  not  dispute  the  right  of 
the  plaintiff  to  measure,  but  he  opposed  the 
measurement  simply  because  the  plaintiff 
wished  to  measure  the  land,  not  by  the  stand* 
ard  pergunnah  rod,  but  by  a  rod  of  a  smaller 
dimension.  The  parties  were  at  Issoe  on 
the  question  of  the  length  of  the  standard 
rod. 

The  defendant,  I  may  observe,  obtained 
from  the  Collectorate  the  measurement  of 
the  standard  rod. 

Section  9  of  Act  VI.  of  1862  gives  eveiy 
proprietor  of  an  estate  or  tenure,  or  other 
person  in  the  receipt  of  the  rents  of  an 
estate  or  tenure,  the  right  to  measure. 

There  is  no  dispute  as  to  the  plaintiff 
being  the  proprietor,  and  his  right  to  meaKOre 
is  admitted ;  but  it  is  a  right  which  mutt  be 
exercised  properly  and  not  arbitrarily. 

What  did  the  opposition  of  the  lyot- 
consist  in  ?  He  opposed  the  measurcmcal 
because  the  zemindar,  the  proprietor,  was 
about  to  measure  his  tenure,  not  by  the 
standard  rod  of  the  pergunnah,  but  by  an 
unauthorized  rod  of  his  own  creation* 
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It  was  the  opposition  of  the  ryot  which 
led  to  the  reference  to  the  Collector. 

The  Collector  ander  the  law  must  pass  a 
decision  either  allowing  or  disallowing  the 
measurement;  and  before  he  can  do  so,  he 
must,  in  my  opinion,  decide  upon  the  issue 
raised  between  the  parties,  viz.,  what  is  the 
standard  rod.  I  do  not  find  any  thing  in  the 
law  restricting  the  Collector's  jurisdiction  to 
cases  in  which  the  ryot  opposes  the  zemindar, 
because  under  the  terms  of  the  poitah  the 
latter  is  not  entitled  to  measure.  This  may 
be  the  most  common  form  of  objection  ;  but 
the  law  does  not  say  that  this  is  the  only 
form  in  which  an  objection  to  a  measurement 
can  be  made.  The  Collector  is  to  try  and 
decide  all  cases  in  which  there  is  an  opposi- 
tion to  the  right  of  the  zemindar  to  measure. 
It  may  be  that  in  some  Collectorates  the 
standard  pergunnah  pole  is  deposited,  while 
in  others  such  may  not  be  the  case.  But  in 
either  case,  the  Collector  must  decide  what 
is  the  standard  pole,  taking  evidence,  if  neces- 
sary, to  enable  him  to  pass  a  decision  on  the 
question. 

Any  decision  passed  by  the  Collector  is 
under  Section  10  of  Act  VI.  of  1862,  B.  C, 
appealable  to  the  Zillah  Judge. 

Bay  ley,  J. — I  concur  in  the  judgment 
delivered  by  Mr.  Justice  L.  S.  Jackson.  I 
consider  that  his  construction  of  Sections  9, 
10,  and  II  of  Act  VI.  of  1862,  B.  C,  is  the 
correct  construction,  and  that  it  is  so  for  the 
reasons  given  by  the  learned  Judge.  I 
think  too  that  Section  11  is  quite  distinct 
from  Sections  9  and  10. 

I  further  think  that  the  provisions  of 
Sections  37,  38,  and  41  of  Act  VIII.  of  1869 
B.  C,  support  this  view. 

I  would  answer  both  the  questions  as  pro- 
posed by  Mr.  Justice  L.  S.  Jackson. 

Couch,  C,  y. — The  question  referred  to  us 
is  a  general  one:  **When  the  right  of  a 
**  proprietor  to  make  (under  Section  9  of  Act 
*'VI,  of  1862,  B.  C.)  a  measurement  of  a 
"  tenure  is  disputed  solely  on  the  ground 
"  that  the  pole  with  which  the  measurement 
**  is  intended  or  attempted  to  be  made,  is  not 
the  standard  pole  of  measurement  of  the 
porgunnah  (a-s  provided  in  Section  11),  and 
"the  parties  are  at  issue  as  to  what  is  the 
'^  length  of  the  standard  pole,  has  the  Col- 
**  lector  jurisdiction  to  enquire  into  and 
'' decide  the  question  as  to  what  is  the 
*'true  length  of  the  standard  pole?  And 
"if  the  Collector  decides  that  question,  is 
"there  any  appeal  from  his  decision  ? " ;  and 
I  therefore  answer  it  without  reference  to 
the  facts  of  the  case  in  which  it  has  been 
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raised  by  the  I>ivision  Court.  In  my  opi- 
nion, it  ought  to  be  answered  in  the  nega- 
tive. 

Section  9  of  Act  VI.  of  1862,  B.C.,  begins 
by  declaring  that  every  proprietor  of  an 
estate  or  tenure  has  a  right  of  making  a  gen- 
eral survey  and  measurement  of  the  lands 
comprised  in  such  state  or  tenure,  or  any 
part  thereof,  unless  restrained  from  so  doing 
by  express  engagement  with  the  occupants 
of  the  lands.  It  then  provides  that  if  any 
person  intending  to  measure  any  land  which 
he  has  a  right  to  measure  is  opposed  in 
making  such  measurement  by  the  occupant  of 
the  land ;  or  if  any  under-tenant  or  ryot, 
having  received  notice  of  the  intended  mea- 
surement of  land  held  or  cultivated  by  him 
which  is  liable  to  such  measurement, 
refuses  to  attend  or  point  out  such 
land,  such  person  may  make  application  to 
the  Collector,  and  the  Collector  shall  there- 
upon proceed  to  enquire  into  the  case  in  the 
manner  provided  for  suits  under  Act  X.  of 
1859.  ^^  appears  to  me  that  this  part  of 
the  Section  is  to  be  interpreted  by  reference 
to  the  introductory  part,  and  that  the  right 
to  make  a  measurement  unless  restrained  by 
express  engagement  having  been  declared, 
the  intention  was  to  provide  for  the  right 
being  disputed,  and  to  give  a  means  of  en- 
forcing it.  The  case  which  the  Collector  is 
to  enquire  into  is  a  case  of  a  right  to  measure, 
and  not  any  case  which  the  person  opposing 
may  set  up  as  the  ground  of  his  opposition. 
Here  the  ground  of  opposition  was  that  the 
rod  with  which  the  measurement  was  intend- 
ed to  be  made  was  not  the  standard  pole  of 
measurement  of  the  pergunnah ;  but  if  we  go 
beyond  the  right  to  measure  the  case  cannot 
be  limited  to  this,  and  the  Collector  must 
have  jurisdiction  and  be  bound  to  enquire  in- 
to any  ground  of  opposition  that  may  be  set 
up.  A  vague  and  indefinite  jurisdiction 
would  be  given  to  the  Collector  instead  of  a 
well  defined  one  of  deciding  upon  the  right  to 
measure.  The  words  which  follow — "and 
shall  pass  a  decision  either  allowing  or  dis- 
allowing the  measurement,"  I  think  appear 
from  the  context  to  refer  to  the  right  to  mea- 
sure. The  words — **  and,  if  the  case  so  re- 
quire, enjoining  or  excusing  the  attendance  of 
any  such  under-tenant  or  ryot,"  show  that  the 
allowance  is  to  precede  the  making  of  the 
measurement,  and  this  part  must  be  read  as 
if  the  words  "to  be  made"  were  inserted 
after  measurement,  and  the  Section  ran  thus : 
— "either  allowing  or  disallowing  the  mea- 
surement to  be  made."  I  do  not  see  that  the 
provision  which  follows,  that  if  the  under* 
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tenant  or  ryot  neglects  to  atten()  and  to 
point  out  the  land^  it  shall  not  be  competent 
for  him  to  contest  the  correctness  of  the 
measurement  made  in  his  absence,  can  make 
any  difference  in  the  construction  of  the 
previous  part  of  the  Section.  That  seems 
10  refer  to  the  mode  of  using  the  measuring 
rod  and  the  land  it  is  applied  to,  rather  than 
whether  it  is  the  standard  pole  of  measure- 
ment 

In  Domat'fi  Civil  Law,  Prel.  Book,  para. 
36  (and  1  refer  to  this  work,  because  I 
have  seen  it  has  been  quoted  in  this  Court 
AS  an  authority  for  the  interpretation  of  acts 
of  the  Legislature)  it  is  said :  "  This  prin- 
"ciple  of  interpreting  the  laws  by  equiiy 
*•  does  not  only  respect  the  laws  of  nature. 
"but  reaches  likewise  to  the  arbitrary  laws, 
^•ihey  being  all  of  them  founded  on  the 
**laws  of  nature,  as  has  been  observed  in 
the  I  ith  Chapter  of  the  Treatise  of  Laws. 
But  to  this  principle  of  equity,  we  must 
"add,  in  so  far  as  concerns  the  inierpreta- 
"tioil  of  arbitrary  laws,  another  principle 
*' which  is  peculiar  to  ihem,  and  that  is  the 
intention  of  the  lawgiver  which  det er- 
mines how  far  the  arbitrary  laws  regulate 
**$he  use  and  interpretation  of  this  equity. 
***  For,  in  this  kind  of  laws,  the  temperatnent 
^*of  equity  is  restrained  to  what  is  agree- 
•'able  to  the  intention  of  the  lawgiver,  and 
is  not  extended  to  whatever  might  have 
appeared  to  be  equitable  before  the  arbi- 
**tnl7  law  was  enacted." 

To  use  the  words  of  an  eminent  writer, 
Mr.  Austin :  '  In  the  case  of  a  statute  the 
."primary  index  to  the  law  which  the  law- 
"  giver  intended  to  establish,  is  the  gram- 
"maticad  sense  of  the  words  in  which  the 
"statute  is  expressed  ;"  and  after  a  frequent 
study  of  the  words  of  Section  9,  I  am  unable 
to  see  that  there  was  aay  other  intention 
than  that  the  Collector  should  decide  upon 
and  enforce  the  right  to  measure.  It  may 
be  said  that  the  words  are  not  explicit,  and 
when  the  words  are  not  explicit,  the  inten- 
tion is  to  be  collecte.i  from  the  context,  from 
the  occasion  and  necessity  of  the  law,  from 
the  mischief  felt,  and  the  objects  and  the 
remedy  in  view  ;  and  the  intention  is  to  be 
taken  or  presumed  according  to  what  is  con- 
sonant to  reason  and  good  discretion.  But 
1  think  the  conduct  of  the  Legislature  shows 
that  no  ground  of  this  kind  exists  for  inter- 
preting Section  9  in  a  different  way  from 
what  I  do.  In  Section  37  of  Act  Vlll.  of 
1869,  B.  C,  the  Legislature  has  expressly 
said  that  the  Court  shall  hear  and  determine 
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ihe  right  to  make  the  measurement,  whiclil 
cannot  suppose  it  would  have  done  if  there 
was  an  occasion  or  necessity  for  the  exercise 
of  (he  jurisdiction  which  the  other  conttnac- 
lion  of  Section  9  would  gi%'e  to  the  Colkct- 
or.  If  I  had  any  doubt  as  10  the  constrsc- 
tion  of  the  Act  of  1862,  this  and  the  41st 
Section  in  the  Act  of  1869  would  make  me 
hesitate  in  construing  it  as  the  maj<X'ity  of 
the  Court  does. 

The  latest  decisions  of  this  Court  were 
both  pronounced  in  May  1869,  one  011  the 
lyih,  and  the  other  on  the  Jist,  by  diffcrem 
judges.  Act  VIII.  of  1869  received  the 
assent  of  the  Lieutenant-Governor  on  ibc 
2 1  St  of  August;  and  it  may,  therefore,  be 
that  it  was  passed  in  its  present  form  oi 
the  supposition  that  it  would  be  !nle^ 
preted  in  accordance  with  those  decisions, 
which  being  on  such  a  question,  probaWr 
became  generally  known  immediately;  »i^ 
I  should  hesitate  the  more,  because  Act  VI 
of  1862  is  repealed  wherever  Act  VIU.  rf 
1869  has  taken  effect,  except  so  far  as  re- 
gards suits  or  proceedings  which  had  be« 
instituted,  and  our  decision  will  not  be ^ 
binding  decision  upon  the  law  no*  • 
force. 

My  ophihon  has  been  formed  upon  a  cob- 
sideratlon  of  the  words  of  Section  9,  and  I 
see  nothing  in  Section  1 1  to  lead  to  a  diffct* 
ent  opinion.     That  says — that  all  measow- 
ments  made  under  the  Act  shall  be  made  by 
the    standard    pole  of  measurement  of  u* 
pergunnah    in  which   the   land    is   situated. 
The  zemindar  when  he  makes  the  measure- 
ment is  bound  to  use  the  standard  poleof  ibf 
pergunnah,  if  there  be  one;  and  the  conse- 
quence of  his  not   doing   so   niay  be  liw 
when  he  seeks  to  enhance,  he  cannot  roikc 
use  of  the  measurement,  and  a  fresh  me** 
surctuciit  would  have  to  be  made.    But  h 
it  had  been  intended  that  the  Collector  sbooW 
decide  what  is  the  true  length  of  the  stan^r 
ard  pole,  I  think  it  would  have  been  provid- 
ed for  in  Section  ir.     If  it  is  construed  w 
qualifying    Section    9,    and    restricting  ^ 
right  to  measure  therein  declared,  the  con- 
sequence  will  be  that  if  it  should  h^fP^ 
that  in  any  case  that  it  cannot  be  determtflW 
what  is  the  standard  pole  of  the  pergunnaBr 
the  right  to  measure  will  be  lost. 

The  opinion  I  have  come  to  is  ^^  t* 
first  question  should  be  answered  '"  ^ 
negative,  and  that  being  so,  I  give  no  ^^ 
to  the  second  question  which  I  pr^^^ 
means  that  the  Collecior  decides  the  ^ 
tion,  having  jurisdiction  to  do  so. 
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The  17th  August  1870. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
yu9iice^  and  ihe  Hon'ble  H.  \'.  Baylcy, 
F.  B.  Kemp,  L.  S.  Jackson,  and  J.  B. 
Phear»  Judges. 

k^yx  land— Islaqd— Ownership— Clause  3,  Sec- 
tion 4,  Regulation  Xi.  of  1825. 

Case  No.  474  of  1870. 

Special  Appeal  from  a  decision  passed 
by  ihe  Officiating  Additional  Judge  of 
Backergunge^  dated  the  ijth  December 
i96g,  reversing  a  decision  of  the  Moon- 
siff  if  that  District^  dated  the  2jrd  June 
1S6S. 

Budroonissa   Chowdhrain  and  others  (some 
of  the  Defendants).  Appellants, 

versus 

Prosunno  Coomar  Bose  and  others 
(Plaintiffs),  Respondents. 

Baboos  Onookool  Chunder  Mookerjee,  Gopal 
Lall  Milter y  and  Sreenath  Dass  for  Ap- 
pellants. 

3€^>o0  Kalee  Mohun  Dass  for  Respondents. 

In  a  suit^  regarding  the  ri};ht  to  a  chur  or  island 
thrown  up  in  a  lari^e  navigable  river  originally  sur- 
vounded  by  deep  unfordable  water,  but  between  which 
mod  the  estate  of  the  zemindar  a  fordable  channel  has 
■tocc  been  created,  the  state  of  things  existing  at  the 
time  when  the  chur  or  island  is  thrown  up  or  formed  is 
Hie  criterion  by  which  the  right  either  of  the  Government 
or  of  the  owner  of  the  contiguous  land  is  to  be  deter- 
mined, with  reference  to  Clause  3,  Secftion  4,  Regulation 
XI.  of  1825. 

This  case  was  referred  to  the  Full  Bench 
by  L.  a,  Jackson  and  Glover^  JJy  "'/M 
ihifoUoiving  remarks : — 

Jackson,  J, — It  appears  to  me  that  the 
point  arising  in  this  case  must  be  referred 
for  the  decision  of  a  Full  Bench. 

The  suit  relates  to  a  chur  or  island  which 
originally  formed  in  the  bed  of  the  river 
TitQQlia  and  which,  at  the  time  of  its  form- 
ation, was  surroun  ied  by  a  channel  unford- 
able on  tiiher  side.  The  defendants  appear 
to  have  claimed  this  chur  on  its  appearance, 
on  the  ground  of  its  being  a  re-formation  of 
land  formerly  belonging  to  their  estate,  and 
also  as  an  accretion  to  the  same,  although 
this  ground  of  claim  is  somewhat  indistinct- 
ly 8tate^  and,  apparently,  as  an  afier- 
Usought,  interpolated  in  the  written  state- 
ment in  this  suit. 


The  Collector  on  behalf  of  Governmont 
appears  to  have  caused  some  enquiry  to  be 
made  into  the  formation  of  this  chur,  and, 
in  consequence  of  some  misconception  as  tq 
the  meaning  of  a  report  submitted  to  hin^ 
by  the  Deputy  Collector,  to  have  abandoned 
the  claim  of  Government  and  relinquishecl 
the  land,  leaving  it  in  the  hands  of  the 
defendants. 

Subsequently  to  these  proceedings  by  n 
recent  silting  up  of  the  river,  the  channel  be^ 
tween  the  cnur  or  island  thus  formed  aodi 
the  estate  of  the  plaintiff,  appears  to  hav# 
become  fordable,  and  the  plaintiff  now  claima 
the  island  as  having,  in  this  manner,  becomo 
an  accretion  to  hi^  original  estate,  and, 
therefore,  his  property  under  Clause  3,  Sec<» 
tion  4,  Regulation  XI.  of  1835. 

The  Lower  Appellate  Court  has  favored 
the  claim  of  the  plaintiff,  and  given  him 
a  decree  against  which  the  defendants  ap^ 
peal  specially  to  this  Court. 

I  am  bound  to  say,  on  looking  at  the  case 
made  by  the  parties  to  this  suit  respectively, 
I  was  inclined  to  consider  that  the  defend* 
ants  had  the  better  case,  inasmuch  as  this 
chur,  which»  at  the  time  of  its  first  formation, 
unquestionably,  by  the  terms  of  the  Clause 
already  cited,  was  the  property,  or,  to  use 
the  words  of  the  Regulation,  at  the  disposal 
of  Government,  could  not,  it  seemed  to  me, 
become  subsequently  vested  in  the  plaintiff  by 
reason  of  the  channel  not  originally  fordable 
afterwards  becoming  fordable,  and  so  estab- 
lishing communication  between  the  chur 
and  the  plaintiff's  estate.  But  the  plaintiff, 
respondent  in  this  appeal,  is  supported 
by  authority  in  his  contention.  He  refers, 
in  the  first  instance,  to  a  passage  in  the 
judgment  delivered  by  the  late  Chief  Jus- 
tice in  a  case  where  I  was  one  of  the  Judges, 
to  be  found  in  9  Weekly  Reporter,  page 
312,  Mohince  Mohun  Dass  versus  Joggo- 
bundhoo  Bose  and  others  ;  and,  secondly,  to 
two  cases  in  a  Weekly  Reporter,  one  at 
page  34  and  the  oiher  at  page  137,  both  de- 
cided by  Mr.  Justice  Bayley  and  Mr.  Jus- 
tice Campbell,  in  which  that  view  of  the 
case  appears  to  have  been  taken. 

The  late  Chief  Justice  observes  at  page 
3 1 5  of  the  case  first  mentioned  :  "  If,  whw 
the  island  first  formed,  the  river  Bawar  was 
not  fordable  between  the  plaintiff's  Mtate, 
which  formed  that  p.rt  of  the  share  whitfb 
was  nearest  the  island,  the  ij>land  might, 
according  to  ClausQ  3,  li^vc  been  disposed  of 
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by  the  Government.  If,  before  the  Govern- 
ment disposed  of  it,  the  river  between  the 
plaintiff's  estate,  Kootubpore,  and  the  island 
became  fordable,  then,  according  to  Clause  3, 
it  would  belong  to  the  plaintiff  as  the  owner 
of  Kootubpore."  That,  according  to  the  view 
of  the  Chief  Justice,  \s  the  effect  of  Clause  3. 

Then,  in  the  cases  in  the  second  volume 
Weekly  Reporter,  the  matter  appears  to  have 
been  chiefly  considered  by  the  light  of  va- 
rious Sections  of  Act  IX.  of  1847,  and  there 
also  the  learned  Judges  held  that,  not  the 
state  of  things  at  the  original  formation  of 
sttch  an  island  was  to  be  looked  to,  but  the 
state  of  things  subsequently  discovered  at 
the  period  of  re-survey,  or  possibly  when 
the  land  was  first  taken  possession  of. 

As  to  the  remark  of  the  Chief  Justice, 
I  am  somewhat  embarrassed  by  the  circum- 
stance that  I  assented  to  the  judgment  given 
on  that  occasion.  At  the  same  time,  I  cer- 
tainly did  not  intend  to  bind  myself  to  every 
portion  of  the  argument  on  which  that 
judgment  (which  was  not  a  considered 
judgment)  was  based ;  and  I  am  not  pre- 
pared at  this  moment  to  give  my  assent  to 
the  proposition  there  laid  down. 

As  to  the  cases  in  the  second  volume 
We«kly  Reporter,  they  appear  to  have  been 
argued  exclusively  with  reference  to  the 
provisions  of  Act  IX.  of  1847.  Now,  it  ap- 
pears to  me  that  those  provisions,  whatever 
bearing  they  may  have  had  upon  the  cases 
then  under  consideration,  really  have  no  con- 
nection with  the  case  before  us.  The  first 
Section  of  that  Act  is  in  these  words  : — 

''It  is  hereby  enacted,  that  such  parts  of 
the  Regulations  of  the  Bengal  Code  as  es- 
tablish tribunals  and  prescribe  rules  of  pro- 
cedure for  investigations  regarding  the  liabi- 
lity to  assessment  of  lands  gained  from  the 
sea  or  from  rivers  by  diluvion  or  dereliction, 
or  regarding  the  right  of  Government  to  the 
ownership  thereof — shall,  from  the  date  of 
the  passing  of  this  Act,  cease  to  have  effect 
in  the  provinces  of  Bengal,  Behar,  and  Orissa ; 
and  that  all  such  investigations  pending 
before  the  Collectors  and  Deputy  Collectors 
in  the  said  provinces  at  the  said  date  shall 
forthwith  be  discontinued ;  and  that  no 
measures  shall  hereafter  be  taken  for  the 
assessment  of  such  land,  or  for  the  assertion 
of  the  right  of  Government  to  the  ownership 
thereof,  except  under  the  provisions  of  this 
Act." 

It  seems  to  me  quite  clear  that  that  was 
an  Act  of  procedure  and  an  Aa  to  regulate 


the  conditions  under  which,  and  the  mode  in 
which  the   rights   of  Government  to  sud 
lands  were  to  be  asserted.     This  is  not  1 
case  in  which  the  rights  of  Government  to 
these  lands  are  at  all  under  consideratiOD, 
at  least  so  far  as  we  have  gone  in  hearing 
this  case.     We  have  to  do  at  present  with 
the  alleged  rights  of  the  plaintiffs,  and  it 
seems  to  me  that,  in  order  to  ascertain  what 
those  rights  are,  we  must  look  to  the  decla- 
ratory law  of  1825 ;  and,  if  the  plaintiff  fails 
to  make  out  his  title  to  these  lands  under 
Regulation  XI.  of  that  year,  his  case  is  at  an 
end. 

I  cannot  at  present  bring  myself  to  con* 
sider  that,  when  lands  are  formed  by  the 
throwing  up  of  a  chur  or  island  in  a  large 
navigable  river,  the  channel  on  either  side 
thereof  not  being  fordable,  and,  therefore  b^ 
come,   according  to   established  usage,  is 
stated  in  the  Regulation,  at  the  disposal  o( 
Government,  which  I  understand  to  be  an- 
other form  of  saying  that  they  are  the  pro- 
perty of  Government ;  subsequently,  by  rea- 
son of  the  Government  having  omitted  to 
assert  its  right  by  taking  actual  possessioi, 
and,  by  reason  of  a  subsequent  change  ifli^ 
position  of  things,  by  which  a  channel  one* 
unfordable  becomes  fordable — the  right  whicfc 
had  been  vested  in  Government  is  to  becoax 
divested,  and  the  land  is  to  become  the  pro- 
perty of  a  private  individual.     It  seems  to 
me  that  the  two  states  of  things  described 
in  the  third  Clause  of  Section  4,  Act  XL  i 
1825,  are  i)Ot  conditions  one  succeeding  an- 
other, but   opposite    conditions.     It   is  «< 
that,  if  the  channel  be  unfordable,  the  land 
is  to  be  at  the  disposal  of  Governmefit,  and, 
on  the  channel  afterwards  becoming  fordable, 
it  shall  be  the  property  of  the  zemindar  to 
whose  estate  it  is  contiguous;  but  that  the 
decision  of  the  question  whether  the  land  w 
to  belong  to  Government  or  to  belong  to  the 
adjoining  zemindar,  depends  on  theqncstion 
whether,  at  the  time  of  the  formation  of  such 
island,  the  channel  on  both  sides  oi^^ 
fordable  or  unfordable.     I  understand  witf 
the  state  of  things  existing  at  the  time  or 
the  formation  of  the  island  determines  the 
right,  and  that  that  right,  once  vested,  i« 
like  any  other  vested  right,  not  liable  to  w 
changed  by  the  subsequent  change  of  c'^" 
cumstances. 

With  these  views,  it  seems  to  xnt }  ^ 
bound  to  refer  to  the  Full  Bench  a  point  w» 
which  I  find  myself  in  conflict  with  the  deci* 
sions  of  other  Judges  of  this  Court,  and  w^« 
therefore,  the  case  most  go  before  the  '"* 
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Bench  for  a  decision  of  this  question,  namely, 
whether  in  a  suit  regarding  the  right  to  a 
char  or  island  thrown  up  in  a  large  navig- 
able river  originally  surrounded  by  deep,  un- 
fordable  water,  but  between  which  and  the 
estate  of  the  zemindar  a  fordable  channel 
has  since  been  created,  the  state  of  things 
existing  at  the  time  of  the  formation  of  such 
^^DXLi  or  island  is  to  be  the  criterion,  or  the 
state  of  things  at  some  later  period,  whether 
on  re-survey,  or  at  the  time  when  the  land 
was  taken  possession  of,  or  when  the  dispute 
arose. 

If  the  opinion  of  the  Full  Bench  should  be 
the  same  as  that  which  I  have  expressed, 
the  plaintiff's  case,  I  think,  will  be  at  an  end ; 
bat»  if  not,  the  case  will  have  to  come  before 
the  Division  Bench  again  in  order  to  the  de- 
termination of  the  other  questions  which 
arise. 

Glover^  J»-^\  am  of  the  same  opinion. 

The  foll<nmng  are  the  judgments  of  the 
Full  Bench  ;— 

Couch,  C  J. — The  question  which  has 
been  referred  to  us  in  this  case  is  this — whe- 
ther in  a  suit  regarding  the  right  to  a  chur 
or  island  thrown  up  in  a  large  navigable 
river  originally  surrounded  by  deep,  unford- 
able  water,  but  between  which  and  the  estate 
of  the  zemindar  a  fordable  channel  has  since 
been  created,  the  state  of  things  existing 
at  the  time  of  the  formation  of  such  chur  or 
island  is  to  be  the  criterion,  or  the  state  of 
things  at  some  later  period,  whether  on  re- 
survey,  or  at  the  time  when  the  land  was 
taken  possession  of,  or  when  the  dispute 
arose. 

Now,  the  third  Clause  of  Section  4,  Regul- 
ation  XL  of  1825  is:  "When  a  chur  or  is- 
"  land  may  be  thrown  up  in  a  large  navi- 
*' gable  river  (the  bed  of  which  is  not  the 
"property  of  an  individual),  or  in  the  sea, 
"and  the  channel  of  the  river,  or  sea,  be- 
tween such  island  and  the  shore  may  not 
be  fordable,  it  shall,  according  to  establish- 
ed usage,  be  at  the  disposal  of  Govern- 
"ment.  But  if  the  channel  between  such 
"island  and  the  shore  be  fordable  at  any 
"season  of  the  year,  it  shall  be  considered 
"  an  accession  to  the  land,  tenure  or  tenures 
"of  the  person  or  persons  whose  estate  or 
"estates  may  be  mos:  contiguous  to  it." 

1  cannot  see  in  the  words  of  this  Regulation 
that  any  other  period  for  determining  whether 
the  land  is  to  be  treated  as  a  chur  or  island 
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which  is  to  be  at  the  disposal  of  Govern- 
ment or  an  accession  to  the  land  of  the 
person  whose  estate  may  be  most  conti- 
guous to  it  is  indicated,  than  when  it  is 
thrown  up  or  at  the  time  of  its  formation. 
The  first  part  of  the  Clause  clearly  points 
to  that,  and  I  do  not  think  that  the  latter 
part,  where  it  is  said,  *'if  the  channel  be- 
'*tween  such  island  and  the  shore  be  ford- 
"able  at  any  season  of  the  year,"  can  alter 
that  interpretation  and  render  it  right  to 
hold  the  period  to  be  one  which  may  fluc- 
tuate; and  that  although  at  the  time  when 
the  land  is  thrown  up  or  formed  it  may  be 
an  island  which  should  be  at  the  disposal 
of  Government,  yet  at  a  subsequent  period 
that  state  of  things  may  change  and 
the  land  belong  to  the  person  to  whose 
estate  it  is  most  contiguous.  If  the  time 
at  which  the  island  is  thrown  up  or  formed 
is  not  taken,  I  do  not  see  in  this  Regula- 
tion any  other  time  which  can  be.  It  cer- 
tainly could  not  be  intended  that  the  right 
to  this,  whether  in  the  Government  or  in 
the  person  to  whose  estate  it  was  most 
contiguous,  was  to  remain  in  suspense  until 
some  person  took  possession  of  it.  The 
natural  construction,  therefore,  seems  to 
me  to  be  that  the  time  when  the  chur  is 
thrown  up  or  formed,  was  intended  to  be 
the  criterion.  It  would  always  be  a  ques- 
tion of  fact  in  each  case  what  is  that  precise 
time  when  the  chur  could  be  properly  said 
to  be  thrown  up  or  formed ;  but  in  answer- 
ing the  question  referred  to  us,  and  in  put- 
ting a  construction  on  the  Regulation  we 
have  only  to  lay  down  what  is  the  general 
rule,  and  I  think  the  Regulation  means  that 
the  time  of  the  formation  of  the  chur  or 
island  is  the  time  when  the  right,  either  of 
the  Government  or  of  the  owner  of  the  con- 
tiguous land,  is  to  be  determined. 

Then,  does  Act  IX.  of  1847  make  any 
alteration  as  to  what  was  the  state  of  the 
law  under  that  Regulation?  That  is  stated 
to  be  an  Act  regarding  the  assessment  of 
lands  gained  from  the  sea  or  from  rivers  by 
alluvion  or  dereliction ;  and  the  first  Section 
enacts  that  such  parts  of  the  Regulations 
of  the  Bengal  Code  as  establish  tribunals 
and  prescribe  rules  of  procedure  for  investi- 
gations, regarding  the  liability  to  assessment 
of  lands  gained  from  the  sea  or  from  rivers 
by  alluvion  or  dereliction,  or  regarding  the 
right  of  Government  to  the  ownership 
thereof,  shall,  from  the  date  of  the  passing 
of  the  Act,  cease  to  have  effect;  and  that 
such  investigations   as    are    then    pending 
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sbgll  be  discontinued,  and  measures  that 
are  afterwards  to  be  taken  for  the  assess- 
ment of  the  lands,  or  for  the  assertion  of  the 
right  of  Government,  shall  only  be  under  the 
provisions  of  that  Act. 

Now,  looking  at  the  first  Section,  the 
Act  does  not  appear  to  have  been  intended 
to  do  more  than  make  different  provisions 
for  the  investigations  regarding  the  liability 
of  the  lands  to  assessment  or  the  rights  of 
the  Government,  and  it  was  not  intended  to 
alter  in  any  way  the  right  which  existed  in 
the  land  before  that  Act  was  passed.  Then 
it  provides  by  Section  3  for  the  making  of 
a  new  survey  of  the  lands  at  certain  times, 
that  is,  whenever  10  years  shall  have 
elapsed  from  the  approval  of  any  prior  sur- 
yey  by  the  Government,  and  for  the  pre- 
paration of  new  maps  according  to  the 
new  survey;  and  then  Section  7  states 
that  whenever,  on  inspection  of  any  such 
new  map,  it  appears  to  the  local  reve- 
nue authorities  that  an  island  has  been 
thrown  up,  which,  under  Regulation  XI. 
of  1825,  is  liable  to  be  taken  possession 
of  by  Government,  '*  the  said  local  revenue 
''authorities  shall  take  immediate  posses- 
"sion  of  the  same  for  Government,  and 
"shall  assess  and  settle  the  land."  These 
words  do  not  appear  to  me  to  show  that 
the  right  of  Government  does  not  take 
effect  until  they  take  possession,  and  that  the 
period  when  the  different  rights  are  to  be 
determined  is  after  the  re-survey  or  map  is 
made.  There  is  nothing  to  my  mind  in 
the  provision  which  prevents  the  Govern- 
ment, when  it  appears  on  the  survey  that  an 
island  had  been  thrown  up  which  the  Govern- 
ment would  be  entitled  to  under  Regulation 
XI.  of  1825,  from  taking  possession  of  it,  al- 
thoagh  before  possession  is  actually  taken 
there  may  have  been  a  silting  up,  so  that 
there  is  no  channel  between  the  chur  and  the 
adjoining  estate.  In  order  to  alter  the  law 
nnder.the  Regulation,  I  think  there  ought 
to  be  a  clear  manifestation  of  the  intention 
of  the  Legislature,  but  there  is  no  such  in- 
tention manifested  in  this  enactment.  What 
the  Act  seems  to  me  to  have  intended  to  do 
was  to  prevent  the  great  inconvenience 
which  might  arise  from  surveys  being  made 
at  different  times,  probably  of  small  portions 
of  land,  at  a  great  expense,  perhaps  much 
greater  than  the  property  would  be  worth, 
and  adopt  a  system  of  having  the  surveys 
at  stated  periods,  so  that  whatever  rights 
might  be  found  to  have  accmed  to  the 
Government  with  regard  to  lands  of  this 
description,  those  rigbts  might  be  enforced. 


It  did  not,  I  think,  alter  the  period  which 
had  been  fixed  by  Regulation  XI.  of  182; 
for  determining  whether  the  right  existed 
or  not,  viz,,  the  period  of  the  formation  of  tk 
chur  or  island,  and  lay  down  the  time  ol 
the  survey  or  the  preparation  of  the  map 
as  the  period  when  those  rights  actually 
accrued.  That  being  so,  1  do  not  think  that 
the  plaintiff  has  in  this  case  got  a  titie 
which  he  can  enforce  against  the  ^ 
fend  ant.  We  are  not  now  to  detenniM 
any  question  as  to  the  facts  or  wbal 
the  rights  of  the  parties  on  a  full  invesi" 
gation  of  the  circumstances  of  the  case 
may  appear  to  be.  All  that  we  have  now  to 
do  is  to  answer  the  question  which  has  bees 
referred  10  us,  and  I  think  that  the  time  of 
the  formation  of  the  chur,  that  is,  the  time 
when  the  chur  or  island  is  thrown  up,  is  the 
period  we  have  to  look  to  in  determinisf 
whether  the  Government  has  the  rigbl  to 
dispose  of  it,  or  whether  the  owner  of  the 
land  to  which  it  is  most  contiguous  has  thai 
right. 

I   would    answer    the   question    in   those 
terms. 

Bay  ley,  J, — I  am  also  of  opinion  that  the 
time  when  a  chur  forms  is  the  period  whiA 
should  be  taken  as  the  criterion  for  determin- 
ing the  rights  of  the  parlies.     I  think  Regula- 
tion XI.  of  1825  generally,  and  Clause  3,  Sec- 
tion 4,  specially,  supports  this  view.   The  whole 
Regulation  purports  to  lay  down  certain  rules 
for    determining    the    different    rights  thai 
accrued  to  Government  and  the  land-own- 
ers respectively,  under  various  state  of  cir- 
cumstances, viz.,  in  cases  of  disruption;  in 
cases  of  accretion ;  in  cases  of  re-formation 
on  the  original  site ;  and  in  cases  of  dere- 
liction of  the  river ;  and  further,  as  here,  in 
cases  where  land  is  thrown  up  as  an  isIaiKl 
in  the  midst  of  a  large  navigable  river.    It 
is  laid  down  that  an  island  so  formed  shall  be 
the  property  of  Government  if  the  channel 
between  such  island  and  the  shore  be  no* 
fordable  at  any  season  of  the  year,  but  that 
if  the  intermediate  water  be  fordable  ai  any 
season  of  the  year,  it  shall  be  considered  an 
accession  to  the  land  of  the  person  to  w|josc 
estate  it  is  most  contiguous.     In  short,  the 
Regulation  defines  in  its  terms  and  by  if 
context  the  rights  of  parties  according  to  the 
character  of  the  particular  chur  land  at  Utf 
lime  when  the  land  formed  out  of  «atcr. 
with  reference  to   the   means  by  which  ^ 
may  have  formed  as  those  naeans  are  ^ 
forth  in  the  various  Clauses  of  the  R«^^ 
lioDi  especially  of  Sectioa  4,    It  is  in  ^ 
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view  the  la\y  enacts  that  if  the  land  forme^i  i 
be  an  island  surrounded  by  unfordable  water,  1 
the  island  so  formed  should,  on  iis  ap- 
peai^noe  as  iand,  be  the  property  of  the 
Governmeot.  The  character  of  the  forma- 
tion at  forming  should  be  the  criterion  for 
.determining;  the  rights  of  ihe  parties,  whether 
by  accpetion,  disruption,  re>formation,  &c. 

I  would  not  have  considered  it  necessary  to 
say  anything  more  than  express  a  concur- 
rence with  the  learned  Chief  Justice,  had  it 
not  been  for  the  two  cases  decided  by  myself 
and  Mr.  Justice  Campbell,  cited  in  support  of 
a  contrary  view.  Mr.  Justice  L.  S.  Jack- 
son, in  referring  to  those  cases,  states  in  his 
judgment  that  tiiose  cases  were  exclusively 
with  reference  to  the  provisions  of  Act  IX. 
of  1847.  This  is  right.  The  arguments 
there  were  almost  exclusively  confined  to 
tbe  construction  of  Act  IX.  of  1847,  though 
in  connection  with  Regulation  XI.  of  1825. 

In  regard  to  the  other  precedeYiis  quoted, 
1  think  it  necessary  merely  to  refer  to  one 
decided  by  Sir  Barnes  Peacock  and  Mr. 
Justtce  L.  S.  Jackson.  In  that  case,  although 
the  opinion  of  the  Chief  Justice  has  been 
given  in  a  way  that  seems  to  contradict  the 
view  that  I  am  now  expressing,  still  I  think 
it  quite  clear  that  that  case  did  not  turn,  as 
this  does,  on  the  question  whether  the  state 
of  the  chur  at  the  time  of  its  formation  or  at 
any  subsequent  period  is  the  criterion  for 
determining  the  rights  of  the  parties  to  it. 

Kemp^  J, — I  concur  with  the  learned 
Chief  Justice. 

Jackson,  y, — I  also  concur  in  the  opinion 
stated  by  the  Chief  Justice ;  and  in  express- 
ing that  concurrence  I  have  very  little  to 
Add  to  what  I  have  already  stated  in  refer- 
Hng  this  case  for  the  consideration  of  the 
Full  Bench.  1  was  not  at  that  time  aware 
of  the  case  which  has  been  cited  from  the 
13th  Volume  of  the  Weekly  Reporter,  which 
4iad  been  then  no  doubt  decided,  but  had 
not  been  reported.  If  I  had  been  aware  of 
that  case,  I  should  have  been  considerably 
strengthened  in  my  opinion. 

The  vakeel  for  the  respondent  in  this  case 
admitted  in  the  outset  of  his  argument 
that  he  did  not  contend  that  rights  once  vest- 
ed could  afterwards  become  divesfed  bv 
the  occurrence  of  certain  natural  phenomena. 
That  being  so,  one  would  have  supposed 
that  the  whole  case  was  conceded ;  but  it 
appears  from  the  sequel  of  his  argument 
(hat  he  could  not  have  neieant  to  make  that 


admission,  because  he  afterwards  stated  (I 
took  the  words  from  his  mouth)  that  he  had 
only  to  show  title  against  the  defendant,  but 
not  against  the  world  ;  and  the  title  which 
he  showed  was  that  the  channel  which 
separated  this  chur  or  island  from  the  main- 
land had  silted  up.  Therefore,  if  the  chati- 
nel  had  not  silted  up,  the  land  would  ha\« 
continued  to  be  the  property  of  some  one  else, 
and  consequently  the  right  to  that  chur  or 
island,  previously  vested  in  some  one  else, 
must  be  supposed  to  have  afterwards  become 
divested  by  the  occurrence  of  the  phenome- 
non in  question,  that  is  to  say,  the  silting 
up  of  this  channel. 

As  to  the  observation  that  the  plaintiff 
had  only  to  show  a  title  as  against  the 
defendant  and  not  as  against  third  parties, 
I  have  only  to  observe  that  if  thai  were  so, 
a  man  might  sue  for  possession  of  an  estate 
on  the  ground  that  he  was  the  heir  in 
preference  to  the  person  in  possession  of  it ; 
but  it  might  turn  out  that  there  were  other 
persons  who  were  still  nearer  In  point  of 
heirship  than  the  plaintiff,  but  because  the 
plaintiff  was  preferable  heir  to  the  person 
in  possession  he  would  get  a  decree  and 
recover  possession,  and  then  the  next  person 
who  had  a  better  right  might  bring  a  suit 
against  the  successful  party  in  the  previous 
suit,  and  so  on,  until  at  last  we  got  to  the 
nearest  heir  of  all.  It  seems  to  me  it  would 
be  an  absurd  state  of  things. 

1  entirely  concur  in  the  view  taken  of 
Section  4,  Regulation  XL  of  1825.  The 
construction  of  that  Section  appears  to  me 
to  be  extremely  simple.  When  a  chur  or 
island  is  thro>vn  up  in  a  large  navigable 
river  and  the  channel  between  such  char  ox 
island  and  the  shore  is  not  fordable,  it 
shall  be  at  the  disposal  of  Government ;  bnt 
if  the  channel  between  such  chur  and  the 
shore  is  fordable  at  any  season  of  the  year, 
which  I  take  to  be  the  year  in  which  the  chur 
formed,  it  shall  be  considered  as  an  accession 
to  the  land  of  the  person  whose  estate  is 
most  contiguous  to  it.  We  may  easily  strp- 
pose  that  the  Legislature  had  a  measure  at 
first  in  contemplation  by  which  the  right  of 
Government  was  declared,  if  the  channel 
should  be  unfordable  at  the  time  of  forma- 
tion, but  that  on  it  being  objected  that  that 
would  be  giving  Government  a  latter  fight 
than  it  would  be  equitable  to  give,  then,  in 
order  to  cat  down  as  it  were  that  right 
which  Government  was  to  have  on  the  oc- 
currence of  such  cases,  the  words  "at  any 
season    of  the  year*   may   have   been    in- 
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troduced.  It  seems  to  me  also  clear  that 
the  words  "any  season  of  the  year"  refer  to 
the  year  in  which  the  formation  of  the  island 
took  place,  and  not  to  any  future  year. 

Phear,  J, — I  concur  entirely  in  the  judg- 
ment which  has  been  given  by  the  Chief 
Justice. 

It  seems  to  me  quite  clear  that  the  word 
"fordable"  in  the  3rd  Clause  of  Section  4, 
Regulation  XI.  of  1825,  refers  to  the  point  of 
time  at  which  the  chur  or  island  is  thrown  up 
in  a  large  navigable  river  or  sea,  as  there  de- 
scribed. The  Clause  commences  thus:  "If 
"the  island  be  thrown  up  in  a  large  navi- 
"  gable  river  or  in  the  sea,  and  the  channel  of 
"the  river  or  sea  between  such  island  and 
"the  shore  be  not  fordable,  it  shall,  accord- 
"ing  to  established  usage,  be  at  the  dis- 
"posal  of  Government."  If  the  Clause  had 
stopped  there,  I  do  not  suppose  any  one 
would  have  had  a  doubt  that  the  character 
of  fordability  was  to  be  possessed  by  the 
channel  at  the  time  when  such  chur  or  island 
is  thrown  up.  Then  comes  the  following 
passage :  "If  the  channel  between  such  island 
"and  the  shore  is  fordable  at  any  season  of 
"  the  year,  it  shall  be  considered  as  an  acces- 
"sion  to  the  land,  tenure,  or  tenures  of  the 
"  person  whose  estate  is  most  contiguous  to 
"  it."  I  do  not  understand  this  to  be  anything 
other  than  a  somewhat  clumsy  way  of  defin- 
ing what  the  Legislature  intended  to  be 
understood  by  the  term  "  fordable,"  and  for 
conciseness '  sake  this  definition  was  tacked 
on  to  the  opposite  alternative  of  the  first  part 
of  the  Section.  I  think  the  Legislature  really 
meant  to  say  that  the  channel,  for  the  pur- 
poses of  this  enactment,  should  be  consider- 
ed fordable  at  the  time  when  the  island  is 
thrown  up,  if  it  were  then  such  as  to  be  in 
fact  fordable  at  the  low  water  period  of  the 
year. 

I  have  made  these  remarks  solely  because 
a  judgment  which  was  delivered  by  my 
mouth  and  is  reported  in  9,  Weekly  Report- 
er, page  402,  has  been  treated  in  the  argu- 
ment of  this  case  as  an  authority  in  support 
of  the  view  which  is  opposed  to  that  now 
expressed  by  me.  In  that  case  the  Division 
Bench  was  made  acquainted  with  the  deci- 
sion which  I  think  had  at  that  time  been  only 
very  recently  passed  by  an  Appellate  Bench 
of  this  Court,  namely,  the  decision  reported 
in  the  same  Volume  of  the  Weekly  Reporter, 
page  312,  and  felt  itself  bound  by  it. 
Indeed,  if  my  memory  serves  me  correctly, 
there  was  no  contest  in  the  case  reported  at 


page   402   upon   this  point.     Both  partiei. 
Bssumed   that   it  was  settled,  90  far  as  a 
Division  Bench  was  concerned,  by  the  deci- 
sion of  the  Appeal  Bench.    The  real  subject 
of  decision  in  that  case  was  the  question 
which  is  dealt  with  in  the  latter  part  of  the 
judgment,  namely,  whether  or  not  the  faa 
of  silting  up  of  the  channel  takittg  place 
after    the    whole    chur    had    undoubtedly 
become  the  property  of  one  of  the  riparian 
proprietors  could  have  the  effect  of  transfer- 
ring the  ownership  of  a  portion  of  the  chur 
to  another  adjoining  riparian  proprietor. 

I  think  that  the  answer  to  the  question 
which  has  been  proposed  to  us  should  bej 
given  as  the  Chief  Justice  suggests. 

Final  Order. 

The  result  of  this  decision  is  that  the  jndg* 
raent  of  the  Lower  Appellate  Court  must  be  I 
reversed,  and  the  decision  of  the  Moonai 
dismissing  the  plaintiff's  suit  with  costs | 
restored. 

The  plaintiffs  will  also  pay  the  costs  i\ 
the  defendants   in   this   Court   as   well  is 
in  the  Lower  Appellate  Court,  includinf  the 
costs  of  this  reference. 


The  1 8th  August  1870. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ch 
Justice,  and  the  Hon'ble  H.  V.  Baylcy,| 
F.  B.  Kemp,  L.  S.  Jackson,  and  J.  Bh 
Phear,  Judges, 

Special  Appeal— Small  Cause  Court- 
287,  Act  Vin.  of  z859-Sectioa  27,  Act  UOlli 
of  z86z. 

Case  No.  82  of  1870. 

Miscellaneous  Appeal  from  an  order  faxsm 
by  the  Officiating  Judge  of  Mymennngi% 
dated  the  gth  December  i86g,  afirming 
an  order  of  the  Moonsiff  of  Sherepff*^ 
dated  the  2Sth  August  1868. 

Soorjo  Coomar  Surmah  Roy  (Decrec-holdc^  ; 

Appellant^ 

versus 

Kristo  Coomar  Chowdhry  (Judgment- 
debtor).  Respondent, 
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Baboo  Huree  Mohun  Chuckerhutty  for 

Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

Hbld  that,  notwithstandinsr  Section  387  of  Act  VIII. 
of  1859,  Section  27,  Act  XXIII.  of  i.s6i,  bars  a  special 
appeal  in  a  suit  of  the  nature  cog^nizable  by  a  Court  of 
Stnal  ICauses  instituted  before  Act  XXIII.  of  1861  came 
into  operation.  1 

This  case  was  re/erred  to  the  Full  Bench 
by  F.  Jackson  and  Dwarkanath  Atiilery 
yy-y  with  the  following  remarks: — 

yacksony  y, — This  is  a  special  appeal  from 
an  order  passed  in  regular  appeal  by  the 
Judge  of  Mymensingh  in  execution  of  de- 
cree in  a  suit  which,  it  is  admitted  by  both 
parties,  would  be  cognizable  by  a  Court  of 
Small  Causes.     The  respondent  takes  a  pre- 
liramary  objection    to    the    hearing    of   the 
special  appeal  on  this  ground,  with  reference 
to  Section  27,  Act  XXIII.  of  186 1 ;  but  the 
special   appellant's   pleader  argues  that,   as 
the  suit  was  instituted  before  Act  XXIII.  of 
1 86 1  came  into  operation,  and  as  Act  XXIII. 
of  1861  has  been  declared  shall  be  read  as 
a  part  of  Act  VIII.  of  1859,  *"^  ^is  Section 
387,   Act  Vlll.  of   1859,   lays  down  that  if 
in   any   suit  pending  at  the  time  this   Act 
shall   come  into   operation,   the   application 
of   any   provision   of  it  would    deprive   any 
party  to   the   suit   of   any   right  of   appeal, 
which,    but    for   the    passing    of    the    Act, 
would  have  belonged  to  him,  the  Court  shall 
proceed  according  to  the  law  in  force  before 
the    Act    tikes    effect — it    follows    that   his 
right  of  special  appeal  is  not  taken  away  by 
Act  XXIII.  of  1 86 1. 

We  are  of  opinion  that  the  contention  of 
the  special  appellant's  pleader  is  correct; 
that  the  terms  of  Section  287,  Act  VIII.  of 
1859,  must  be  read  with  the  diflFerent  Clauses 
of  Act  XXIII.  of  1861  as  if  Act  XXIII.  of 
1861  was  a  part  of  Act  VIII.  of  1859;  ^^^^ 
the  words  **  pending  at  the  time  this  Act 
shall  come  into  operation''  would,  in  con- 
nection with  the  Sections  of  Act  XXIII.  of 
1 8b I,  be  the  date  at  which  Act  XXIII.  of 
1 86 1  canfle  into  operation;  that,  as  this  suit 
was  mstituted  prior  to  that  date,  the  special 
appellant  is  not  deprived  of  the  right  to 
institute  a  special  appeal,  which  he  would 
have  had  according  to  the  law  in  force 
before  Act  XXIII.  of  1661  came  into  force; 
anc  that  consequently  we  should  admit  this 
special  appeal. 

We  find,  however,  that  a  Division  Bench 
of^mis  Court,  Louis  S.  Jackson  and  Sir  C 


P.  Hobhouse,  yy,,  have  held  to  a  contrary 
effect.  There  being,  therefore,  a  difference 
of  opinion,  we  refer  the  point  for  the  deci- 
sion of  a  Full  Bench  of  this  Court. 

At  fhe  same  time  we  proceed  to  record 
our  .opinion  upon  the  point  on  which  the 
special  appeal  is  preferred,  as  we  have  heard 
the  arguments  upon  it,  in  order  that  we 
may  pass  final  orders  on  the  case  as  soon  as 
the  above  reference  is  determined  by  the 
Full  Bench. 

The  suit  in  question  was  brought  against 
certain  defendants  as  heirs  and  represent- 
atives of  Opoorba  Chowdhranee  upon  a  bond 
due  by  her.  The  defendants  admitted  that 
they  were  her  heirs,  but  denied  that  they 
had  inherited  any  property  from  her.  The 
Court  decreed  the  claim  as  due  from  Opoorba 
Chowdhranee,  and  declared  that  her  estate 
was  liable  for  it,  but  held  that  the  plaintiff 
had  been  unable  to  prove  that  the  defend* 
ants  inherited  any  estate  from  Opoorba 
Chowdhranee,  and  accordingly  dismissed  the 
claim  as  against  them,  giving  the  defendants 
their  costs. 

In     execution,     the     decree-holder    now 
applies  to  execute  the  decree   against  the 
same    defendants    on  the  ground   that  he 
can    now    prove    that    they    held  property 
which  belonged  to  Opoorba  Chowdhranee. 
The  Judge  of  Mymensingh,  concurring  with 
the  first  Court,  has  held  that  the  decree-hold- 
er cannot,  under  the  terms  of  the  decree, 
execute    it    against    the   defendants.     This 
is  objected  to  on  special  appeal  as  erroneous 
in  law.     We  find  that,  in  a  similar  case,  Loch 
and  Seton-Karr,  y^.,  held  that  the  decree- 
holder  could  bring  the  defendants  upon  the 
record,  and,  on  proof  that  they  have  inherit- 
ed  property   from   Opoorba   Chowdhranee, 
proceed  to  execute  the  decree  against  the 
defendants  as  against  that  property.     We 
are   inclined   to   take  the   same  view.     We 
think  that  the  debt  was  decreed  against  the 
defendants  as  representatives  of  the  deceas- 
ed debtor,  and  that  the  claim  was  only  dis- 
missed   against  them   at  the  time  on  the 
ground  that  the  plaintiff  had  then  been  un- 
able to  prove  that  any  property  belonging  to 
the  late  debtor  had  come  into  the  defendant's 
hand.     The  decree  as  against  the  estate  of 
the  debtor  was  passed  in  their  presence;  and, 
if  the  decree-holder  can  now  show  that  they 
held  any  such  estate,  the  execution  should 
be  allowed  to  proceed  against  them. 

If,  then,  the  decision  of  the  Full  Bench 
is.  that  we  are  right  on  the  point  on  which 
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the  reference  has  been  made,  we  shall 
decree  the  special  appeal,  and,  reversing  the 
decision  of  the  Judge  of  Mymensingh,  we 
shall  remand  the  case  to  the  first  Couit  to 
take  evidence  and  decide  whether  the  exe- 
cution shall  proceed  or  not.  If  the  Fall 
pench  is  of  opinion  we  are  not  right  in 
our  view  of  the  law,  and  that  the  special 
appeal  must  be  rejected,  we  shall  dismiss 
this  appeal  with  all  costs. 

Mitter,  J, — I  concur  in  the  order  proposed 
by  my  learned  colleague. 

It  is  admitted  on  ail  sides  that  the  suit 
out  of  which  this  special  appeal  has  arisen 
was  actually  pending  in  the  Lower  Court  at 
the  time  when  Act  XXIII.  of  1861  came 
kit«  operation.  It  is,  therefore,  clear  that 
the  special  appellant  would  have  been  fully 
entitled  to  maintain  this  special  appeal  if 
that  Act  had  not  been  passed.  But  the 
question  is,  has  this  right  been  taken  away 
from  him  by  the  provisions  of  Section  37, 
Act  XXill.  of  1861?  I  am  of  opinion  that 
this  question  ought  to  be  answered  in  the 
negative.  Act  XXIII.  of  1861  is  called  <'an 
Act  to  ^m^pd  Act  VIII.  of  1859/'  and  the 
44ith  Section  of  that  Act  expressly  provides 
that  it  should  be  ^'rtad  and  laktn"  as  part  of 
Act  VIII.  of  1859.  I^»  then,  we  "read  and 
take"  Act  XXIII.  of  186 1  as  part  of  Act 
yill.  of  1859,  the  proviso  contained  in  Sec- 
tion 387  of  the  latter  Act  would  stand  just 
as  much  in  the  way  of  our  applying  the 
provisions  of  Act  XXIII.  of  186 1  as  in 
thsit  of  our  applying  the  provisions  of  Act 
VIII.  of  1859  as  it  was  originally  framed. 
Xt  is  true  that  the  words  "in  any  suit  pend- 
ing ^  the  time  when  this  A^  shall  come 
ii^to  operation"  were  originally  intended 
to  apply  to  suits  pending  on  the  1st  of 
J^ly  1859,  when  Act  VIII.  of  1859  came 
ij^o  operation;  but  a  wider  signification 
my  St  be  given  to  those  words  now  that  we 
s^re obliged  to  "read  and  take"  Act  XXIII. 
of  1861  as  part  of  Act  VIII.  of  1859.  In 
fact,  the  new  Act  thus  constituted  must  be 
considered  as  consisting  of  two  parts,  one 
of  which  came  into  operation  on  the  ist  of 
July  1859,  the  other  on  the  28th  of  August 
1661  when  Act  XXIII.  of  1861  was  passed. 
Such  being  the  case,  the  provisions  of  Sec- 
tion  27,  Act  XXIII.  of  1 86 1,  cannot  be 
permitted  to  deprive  the  special  appellant 
Qf  bis  rigbt  10  appeal  specially  to  this  Court 
— a  right  which  he  could  have  undoubtedly 
exercised  but  for  the  passing  of  that  Section. 
This  view  of  Section  387  of  Act  VIII.  of 
1859  is  fully  borne  out  by  the  general  rule 


of  construction  which  foihids  the  Court  to 
give  a  retrospective  operation  to  a  legislative 
enactment,  when  the  Legislature  itself  Yxas 
not  clearly  expressed  its  intention  that  such 
operation  should  be  given  to  it. 

As  to  the  merits  of  this  appeal,  I  have 
nothing  to  add  to  what  has  been  already  laid 

by  my  learned  colleague. 

The  judgment   of  the   Full  Bench   was 
delivered  as  follows  by — 

Couch,    C,  J, — We  think  it  quite   dear 
that  no  special  appeal  lies  in  this  case.     Sec- 
tion  %'j.   Act   XXIII.    of    1861,    expressly 
says  that  in  a  suit  of  this  nature  no  special 
appeal  shall  lie  from  a  decision  which  shall 
be  passed  on  regular  appeal  after  the  pass- 
ing of  that  Act.    This  is  not  only  a  lav  of  . 
procedure    which    would    govern    existing 
suits,  but  by  its  terms  it  applies  to  deciskMis 
or  orders  which  are  made  after  the  pasMng 
of  the  Act,  and  unless  this  Section  is  con- 
trolled by  Section  387  of  Act  VIII.  of  1859, 
there  is  no  right  of  special  appeal.     Sec- 
tion 387,  which  we  may  read  as  forming  i 
part  of  Act  XXIII.  of  1861,  as  Section  u 
says  that  that  Act  shall  be  read  and  taken 
as  part  of  Act  VIII.  of  1859,  is  that  m 
application  of  any  provision  of  that  Ad  ^ 
to  deprive  a  party  of  any  right,  whether  of 
appeal  or  otherwise,  which  but  for  the  pass- 
ing of  the  Act  would  have  belonged  to  him. 
Now,  was  there  a  right  of  special  appeal 
belonging  to  the  applicant  in  this  case,  which 
he  would  have  had  but  for  the  passing  of 
Act  XXIII.  of  1861?    There  certainly  was 
not.    By  Act  XLIII.  of   i860,  he  had  do 
right  of  special  appeal,  and  instead  of  there 
being  a  right  of  special  appeal,  which  be- 
longed to  him  but  for  the  passing  of  Act 
XXIII.  of  1861,  it  was  the  passing  of  that 
Act  which  is  said  to  have  given   him   the 
right  of  special  appeal.     If  Act  XXIII.   of 
1 86 1  had  not  been  passed,  and  Act  XLIIL 
of    i860  had  not  been  repealed,  he  would 
have  had  no  right,  and  could  not  claim  the 
benefit  of  Section   387.     He   had  no  right 
of  special  appeal  during  the  existence  of 
Act  XLIII.  of   i860;  and  as  at  the  ^ffsj 
moment  that  that  Act  was  repealed  the  other 
Act  also  took  away  the  right  of  special  ap- 
peal, there   was   no   intermediate  period  of 
time  during  which  he  had  a  right  of  special 
appeal  to  which  Section  387  could  be  appHca- 
ble.     He  was  not  deprived  of  anything  which 
belonged  or  would  have   belonged  to  khn 
but  for  the  passing  of  Act  XXIII.  of  1861. 
The    authority    quoted    from    Dwarris   on 
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Statutes  has  no  applicaiion  to  a  question  of 
this  kind,  which  depends  on  the  constrac- 
tion   of  the  several   Sections  of  the  Acts, 
and    has  to  be  decided  by  a  reference  to 
them,  and  not  by  any  general  rule.     If  a 
statute  which  creates  an  offence  and  makes  it 
punishable  in  a  certain  way  is  repealed,  and  a 
new  statute  passed  with  a  new  penalty  for  the 
same  offence,  the  ofiFence  committed  during 
the  existence  of  the  old  statute  cannot  be 
jmnished  onder  it,  as  it  is  no  longer  the  law, 
nor,  unless  it  is  specially  provided  for,  can 
h  be  punished  under  the  new  statute.     That 
Is  a  quite  different  qoestion  ffom  the  one 
now  before  us.    We  think  it  is  clear  that,  if 
Act  XLIII.  of    i860  had  been  brought  to 
the   notice  of  the  learned  Judges  who  re- 
ferred  the  question,   they   would  not  have 
referred  it,  because   their  judgments  show 
that  the  foundation  of  the  reference  was  an 
opinion  on  their  part  that,  at  the  lime  when 
Act  XXIII.  came  into  force,  the  petitioner 
had  a  right  of  special  appeal.     Mr.  Justice 
£.   Jackson   says:  '*As  this  suit   was  insti- 
tuted prior  to  that  date,"  that  is,  when  Act 
XXIII.  came  into  operation,   "  the  special 
"appellant  was  not  deprived  of  the  right  to 
''  institute  a  special  appeal,  which  he  would 
"have  had  according  to  the  law  in  force 
"before  Act  XXIII.  of  1861  came  into  force." 
Mr.  Justice  Mitter  in  the  same  way  says: 
"  It  is,  therefore,  clear  that  the  special  ap- 
"  pellant  would  have  been  fully  entitled  to 
"  maintain  this  special  appeal  if  that  Act,'' 
vt's.,  XXIII.  of  186 1,  '<  had  not  been  passed.'' 
This    was    certainly    an    oversight    of    the 
learned   Judges.     It  is   clear  to  us  that,  if 
the  state  of  the  law  as  regards  the  special 
appeal   had   been   present  to  their  minds, 
they  would   have   come   to  the   same  con- 
clusion at  which  we  now  arrive. 

The  special  appeal  must  be  rejected  with 
costs. 


The  13th  September  1870. 

Present: 

The  Hon'ble  Sir  Rlehard  Couch,  /T/.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  and  L.  S.  Jackson,  Judges. 

Judgment-debtor  —  Attachment  —  Execution  -«- 
Official  Assignee— Vesting  order. 

Case  No.  193  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  the  24- 
Pergunnahs,  dated  the  2jth  May  iS6g. 


Anund  Chunder  Pal  (Defendant}, 
Appellant, 

tfersus 

Punchoo  Lall  Soobalah  (l^laintiff)^ 
Respondent. 

Mr*  O.  G,  Paul  for  Appellant. 

J/r.  W.  Bourke  iar  Respondent 

In  execution  of  a  decree  obtained  in  StpCeihber  1867. 
g.  ptecti  of  lai^d  with  a  house  stanfdtng  on  It  Was  dttachea 
in  January  i86j,  and  sold  on  the  17th  of  April  klem. 

Ill  the  meantime,  the  judgment-debtors  had  fifed  ^eir 
petition  in  (h<  Irtsolvent  Court,  and  a  v^tin^  otnd^  nfte 
made  on  the  6th  of  March  id68. 

The  Official  Assignee  aifterwards  sold  the  premise  try 
order  of  the  Insolvent  Court,  and  the  plaintiff  in  this 
cz3t,  who  was  the  purchaser,  sued  to  ^e^over  tb^  pro- 
perty from  the  purchaser  at  the  sale  in  executiofi  of 
the  Zillah  Court's  decree. 

Held  that  the  vesting  order  did  not  p^tail  tffftY  tNb 
previous  attachment  made  after  decree.  Had  the  ptirahaM  r 

from  the  Official  Assig^nee  could  not  interfere  witB  the 
rights  acquired  under  the  attachment. 

This  case  was  referred  to  the  Full  Bench 
by  Z.  S,  Jackson  and  Glover,  J  J*,  ivUh 

the  following  remarks : — 

Jackson,  J, — I  THINK  this  ease  must  go  to 
a  Full  Bench. 

The  question  is  a  simple  one. 

The  defendant  Indur  Chund  Doogur  had 
got  a  decree  in  September  1867  against 
Tara  Chand  and  others,  and  in  the  month 
of  Magh  1274,  or  12th  January  1868,  caused 
a  piece  of  land  with  k  house  standing  on 
it  to  be  attached,  with  a  view  to  sale  hi  eie- 
cution  of  his  decree;  and  it  was  sold  ac- 
cordingly on  17th  April  by  ord^r  of  die 
Zillah  Judge,  and  bought  by  the  other  defend*- 
ant  Anund  Chunder  Pal.  In  the  mean- 
time, the  judgment-debtors  had  ftted  their 
petition  hi  the  Insolvent  Court,  aild  k 
vesting  order  was  made  on  the  6th  March 
1868. 

The  Official  Assignee  afterwards  sold  the 
premises  by  order  of  the  Insolvent  Court 
on  the  24th  July  of  the  same  year.  The 
present  plaintiff  was  the  purchased,  and 
sues  to  recover  the  property  from  the  ptti"- 
chaser  at  the  Zillah  Court's  sale. 

Does  the  vesting  order  prevail  over  tta 
previous  attachment  made  after  decree,  so 
as  to  give  the  plaintiff  a  better  title  than 
the  defendant  ? 
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The   Court   below,    on    the   authority   of 

Id         Ch  Hid       c^^'^^  noted   in  the  raar- 

Dc^Z versusXJmZ    gin»  ^^as  held  that  it  does, 

Chand  Doogur,  II.     and  has   given  judgment 

Ben.L.Reports,  page     f q,.  ^}^q  plaintiff. 

6i,  App.  Civ.:  Ram  r*   ^       l  •    *. 

Pcrsha^  w^ii  Kala         But     the     same    point 

Chand  Doss, I.  Indian  (or  nearly  so)  was  very 
Jurist,  N.  S.,  pp.  carefully  considered  by 
325  and  373.  four  Judges  of  the  High 

Court  at  Bombay,  in  Gamble  versus  Bho- 
lagir  and  others,  II.  Bombay  High  Court 
Reports,  page  146;  and  it  was  there  un- 
animously held  that  the  attaching  creditors, 
who  had  obtained  warrants  in  execution, 
were  entitled  to  preference  over  the  Official 
Assignee  whose  vesting  order  was  of  date 
subsequent  to  such  warrants,  though  before 
sale. 

In  those  cases,  there  had  been  attach- 
ment previous  to  judgment,  and  it  seems  to 
have  been  argued  that,  as  there  was  no  re- 
seizure  by  the  Nazir,  the  property  was 
merely  detained  under  the  first  attachment, 
and  it  seems  hardly  to  have  been  contended 
that  the  Official  Assignee  could  have  any 
case  if  the  attachment  had  been  after  decree 
and  previous  to  the  vesting  order. 

The  Court,  however,  held  that  re-seizure 
was  unnecessary,  and  that  the  sale  under 
the  decree  prevailed. 

I  incline  to  think  that  those  cases  in  Bom- 
bay were  rightly  decided,  and  that  the  judg- 
ment in  this  suit  ought  to  be  reversed,  and 
therefore  I  propose  to  send  the  case  before 
a  Full  Bench. 

Glover,  J, — I  adhere  to  the  opinion  I 
expressed  in  the  case  of  Indur  Chunder 
Doogur  versus  Cochrane,  reported  in  10. 
Weekly  Reporter,  page  353 — a  case  which  is 
exactly  similar  to  the  present  one. 

I  have,  however,  no  objection  to  the 
matter  being  referred  to  a  Full  Bench ;  and 
I,  therefore,  concur  in  the  reference  proposed 
by  Mr.  Justice  Louis  Jackson. 

1  he  judgment  0/  the  Full  Bench  was 
delivered  as  follows  hy — 

Couch,  C.  J, — The  facts  of  this  case, 
which  are  stated  in  the  reference  to  the  Full 
Bench,  are  these:  The  defendant  Indur 
Chunder  Doogur  had  got  a  decree  in  Sep- 
tember 1867  against  Tara  Chand  and  others. 
and  in  the  month  of  Magh  1274,  or  17th 

January  1868,  caused  a  piece  of  land  with  a 
ouse  standing  on  it  to  be  attached  with  a 


view  to  sale  in  execution  of  his  decree,  and 
it  was  sold  accordingly  on  the  17th  of  April 
by  order  of  the  Zillah  Judge,  and  bought  by 
the  other  defendant  Anund  Chunder  Pal.  Ifi 
the  meantime,  the  judgment-debtors  had  klcd 
their  petition  in  the  Insolvent  Court,  and  a 
vesting  order  was  made  on  the  6th  of  March 
1868. 

The  Official  Assignee  afterwards  sold  ibe 
premises  by  order  of  the  Insolvent  Court 
on  the  24th  of  July  in  the  same  year. 
The  present  plaintiff  was  the  purchaser,  and 
sues  to  recover  the  property  from  the  pur- 
chaser at  the  Zillah  Court's  sale. 

And  the  question  put  is — Does  the  vesting 
order  prevail  over  the  previous  attachment 
made  after  decree,  so  as  to  give  the  plaint- 
iff a  better  title  than  the  defendant  1 

The  provision  in  the  Indian  Insolvent  Acts 
u  and  12  Victoria,  Cap.  71,  as  to  the 
vesting  of  the  estate  and  efiPects  of  the  in- 
solvent in  the  assignee  is  similar  to  the 
provision  in  the  English  Insolvent  Acts  i 
and  2  Victoria,  Cap.  110,  and  ibcre 
is  nothing  in  the  Indian  Act  which  cangi« 
to  the  assignee  under  it  a  greater  right  don 
the  assignee  in  England  has.  The  vesting 
order  of  the  Insolvent  Debtor's  Court,  under 
Section  37  of  the  English  Act,  has  ibe 
same  legal  operation  as  the  assignment  to 
the  provisional  assignee  had  for  which  »l 
was  substituted.  Now,  Lord  Saint  Leonards, 
in  the  case  of  in  re  Atkinson,  II-  De  Gex 
Macnaghten  and  Gordon,  page  i40,saysinhi5 
judgment  as  Lord  Chancellor :  "  Two  ques- 
*'  tions  arise  on  this  appeal ;  the  first,  whe- 
"  ther  the  title  of  the  assignee  in  insolvency 
"  is  so  absolute  that  it  cannot  be  disturbed ; 
**and,  secondly,  what,  under  the  circum- 
"  stances,  as  they  here  appear,  are  the  rights 
"  of  the  assignee  for  value  } 

"  It  may  be  considered  as  decided  that 
the  assignee  in  insolvency  represents  the 
insolvent ;  he  stands  in  his  place,  a** 
takes  only  such  interest  as  he  can  g«^ 
and  subject  to  all  equities  by  which  the 
insolvent  is  bound.  It  has,  however,  bfea 
contended  that  the  effect  of  the  Act  is  ^ 
to  vest  the  properly  that  the  insolvent  can- 
not afterwards  divest'  it;  but  this  is  "^ 
so,  for  there  are  no  words  in  the  Ac* 
giving  to  the  assignee  any  higher  interest 
than  the  insolvent  himself  has;  the  as- 
signee does  not  therefore  take,  ^.^^ 
to  be  subject  to  equities  as  administers 
in  this  Court." 
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And  Lord  Westbury,  in  moving  the  judg- 
ment of  the  House  of  Lords  in  Fleming 
versus  Howden,  Law  Reports,  i  Scotch  Ap- 
peals, p.  382,  says:  "The  right  of  a  trustee 
"  under  a  sequestration  is  very  different 
"  from  the  right  of  a  singular  successor ; 
"for  it  is  a  rule  common  to  both  English 
"and  Scotch  bankrupt  law  that  the  trustee 
"or  assignee  takes  the  property  of  the 
bankrupt  subject  to  all  the  rights  and 
equities  that  affected  it  at  the  time  of  the 
bankruptcy.  But  the  singular  successor 
**  is  not  bound  by  a  trust  or  duty  of  which 
"he  had  no  notice.  The  trustee  under  a 
"  sequestration  is  in  the  same  position  as 
a  gratuitous  alienee.  He  takes  such 
estate  or  interest  only  as  the  bankrupt  can 
"lawfully  convey.  So  in  England,  the  as- 
signee takes  such  interest  only  as  the  bank- 
rupt can  lawfully  depart  withal.  The 
"force  of  the  two  expressions  is  the  same, 
"and  the  implied  conveyance  to  the  trustee 
"or  assignee  ranks  no  higher  than  a  gra- 
^^  tuitous  alienation^  No  higher  author- 
ities could  be  quoted  for  the  rule  which  is 
to  be  applied  in  any  case  where  it  is  necessary 
to  determine  what  is  the  right  of  an  Offi- 
cial Assignee. .  No  doubt,  as  it  was  argued, 
he  represents  the  creditors  and  is  a  trustee 
for  them,  but  that  cannot  give  him  a  greater 
interest  in  the  property  than  the  insolvent 
liad. 

It  appears  to  me  that  in  the  decisions  in 
the  Indian  Courts  this  rule  has  been  lost 
sight  of,  and  the  question  has  been  treated 
as  if  it  were  whether  the  property  passed 
to  the  Official  Assignee,  and  whether  any 
charge  or  lien  upon  it  was  created  by  the 
attachment.  I  except  the  case  of  Gamble 
versus  Bholagir,  where  the  point  was 
not  raised,  and  it  was  assumed  that,  if 
the  attachment  after  decree  was  complete 
without  re-seizure  by  the  Nazir,  the 
execution-creditor  was  entitled  to  preference 
as  regarded  the  attached  goods  over  the 
Official  Assignee.  1  think  the  question  be- 
fore us  must  be  decided  by  considering  the 
rule  laid  down  by  Lord  Saint  Leonards  and 
Lord  Westbury  in  connection  with  the 
proysions  of  the  Code  of  Civil  Procedure. 
At  the  most,  the  English  cases  upon  a 
different  form  of  procedure  in  execution 
can  only  assist  us  as  being  analogous.  It 
is  a  little  remarkable  that,  although  the 
English  Law  has  been  so  much  referred  to 
in  considering  this  question,  the  case  in  the 
English  Courts  which  is  most  applicable  to 
it  spears  to  have  been  the  least  noticed. 
It  is  not  ipentioned  in  the  elaborate  judgment 


of  the  High  Court  of  the  North-West  Pro- 
vinces. I  mean  the  case  of  Woodland  versus 
Fuller,  1 1  Adolphus  and  Ellis,  page  859. 
There  a  writ  of  fi,  fa,  against  a  person  was 
lodged  with  the  Deputy  of  the  Sheriff,  who 
immediately  issued  a  warrant  to  an  officer. 
Afterwards,  on  the  same  day,  a  vesting 
order  was  made  by  the  Insolvent  Debtor's 
Court  transferring  the  person's  estate,  and 
the  assignee  took  possession  of  his  property 
under  it.  The  Sheriff's  officer  afterwards 
seized  it,  and  it  was  held  by  the  Court  of 
Queen's  Bench  that  the  seizure  was  proper ; 
that  the  vesting  order  only  vested  the  pro- 
perty in  the  assignee  subject  to  the  right 
of  the  execution-creditor.  The  Court  enter- 
tained no  doubt,  and  the  case  is  an  instance 
of  the  application  of  the  rule  that  the 
assignee  takes  the  property  subject  to  the 
rights  and  equities  which  affected  it  at  the 
time  of  the  bankruptcy  or  insolvency.  But, 
as  I  have  said,  the  question  must  be  answer- 
ed by  a  reference  to  the  Code  of  Civil  Pro- 
cedure. 

By  Section  15  of  Act  XXIII.  of  i86i, 
substituted  for  Section  215  of  Act  VIII.  of 
1859,  it  is  enacted  that  if  the  application 
for  execution  of  a  decree  be  admitted,  the 
Court  shall  order  execution  of  the  decree 
according  to  the  nature  of  the  application. 
Section  221  of  Act  VIII.  of  1859  says: 
"  When  all  necessary  preliminary  measures 
"  have  been  taken,  where  any  such  are  requir- 
"ed,  the  Court,  unless  it  see  cause  to  the 
**  contrary,  shall  issue  the  proper  warrants 
"for  the  execution  of  the  decree."  Sec- 
tion 232  is;  "If  the  decree  be  for  money, 
"and  the  amount  thereof  is  to  be  levied 
"from  the  property  of  the  person  against 
"  whom  the  same  may  have  been  pronounced, 
"the  Court  shall  cause  the  property  to  be 
"attached  in  the  manner  following."  And 
then,  after  the  different  modes  of  attachment 
are  given.  Section  242  says:  "In  all 
"cases  of  attachment  under  the  preceding 
"  Sections,  it  shall  be  competent  to  the 
"  Court,  at  any  time  during  the  attachment, 
"to  direct  that  any  part  of  the  property 
"  so  attached  as  shall  consist  of  money 
"or  bank-notes,  or  sufficient  part  thereof, 
"shall  be  paid  over  to  the  party  applying 
"for  execution  of  the  decree;  or  that  any 
"part  of  the  property  so  attached  as  may 
"  not  consist  of  money  or  bank-notes,  so  far 
"as  may  be  necessary  for  the  satisfaction 
"of  the  decree,  shall  be  sold;  and  that  the 
"  money  which  may  be  realized  by  such 
"  sale,  or  a  sufficient  part  thereof,  shall  be 
"  paid  to  such  party." 
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Noir,  It  is  a  rule  that,  when  a  statute 
Confets  ^n  authority  to  do  a  judicial  act  }n 
a  Certain  case,  it  is  imperative  on  those  so 
authorized  to  exercise  thd  authority  when 
the  case  arises,  and  its  exercise  is  daly  ap- 
plied for  by  a  party  interested  and  having 
the  right  to  make  the  application. 

This  has  been  oftef)  decided,  and  It  is  Suf- 
ficient to  quote  the  cases  of  Macd6ugall 
versus  Paterson,  ii  C.  B.,  page  755;  Crake 
Pirsus  Powell,  t  £.  and  B.,  page  210; 
Bowes  tfersus  Hope  Life  Insurance  Com- 
paay,  11  H.  L.,  Cases,  389.  In  those  cases, 
thd  woi'd  used  in  the  statute  was  may. 
According  to  this  rule,  the  words  **  it 
''shall  be  competent  to  the  Court,"  in  Sec- 
tion 242,  must  not  be  construed  as  giv- 
ing to  the  Court  a  power  which  it  tnay 
exercise  or  not  as  it  thinks  fit,  but  as  obli- 
gatory and  conferring  on  the  attaching 
ct^ditor  ^  right  to  have  the  attached  pro^ 
perty  sold  and  the  money  realized  by  the 
sale  paid  to  lum. 

Section  ft 6,  which  provides  for  the  non- 
appearance of  one  or  more  of  several  plaint- 
iffSf  is  an  instance  of  the  same  words — "  it 
''shall  be  competent  to  the  Court"  being 
dblig^tory;  and  so  is  Section  97,  where,  if 
the  plaintiff  satisfies  the  Court  that  there 
are  sufficient  grounds  for  permitting  him 
to  withdraw  from  the  suit  with  liberty  to 
bring  a  fresh  suit  for  the  same  matter,  the 
Court  n  bound  to  grant  the  permission. 

In  several  Sections  the  word  '*may"  is 
clearly  obligatory.  Yot  instance,  84,  90, 
loi,  143,  and  the  first  part  of  102.  In  the 
tatter  part  of  this  Section,  the  words  "  if  it 
"  think  proper"  ate  introduced  after  "  may," 
apparently  to  show  that  it  is  not  obligatory. 
Section  351  is  another  instance  of  this,  the 
words  there  being — "  if  it  think  right." 


In  Section  92  as  to  injonclions,  the  wordsj 
"it  shall  be  lawful  for  the  Coart'  ait! 
cleariy  obligatory  when  a  proper 
arises.  It  would  be  contrary  to  the  w) 
scope  6f  the  Act  t6  hold  that,  by  an  atttAn 
ment  after  decree,  the  creditor  does  not  ae^ 
quire  a  right  to  have  the  property  sdldtj 
and  that  the  Court  may  attbitrafily  fefax 
issue  the  order  for  sale. 


Section  240  appears  to  me  to  famish 
sttong    flirgutia«^   against  tlie  Offidat 
signee.     By  thai  Section^  the  right  or  e^t 
created  by  the  attachment  is  such  that  it 
not  be  affected  by  even  a  b^nd^fidi  alie 
tion  for  value  without   notice  of  it 
vesting    order    "ranks    no   higher  thair 
gratuitous  alienation"  (Lord  Weatbury  '%^\ 
judgment  before  quoted),  and  it  caoDoi 
coTisistently  held  that  it  iit>  to  defMt  M 
tachment  when  an  alienation  for  value  is 
allowed  to  do  so.    It  wad  argued  that, 
the  vesting  order,  the  property  canDOt 
sold  as  that  of  the  judgment-debtor,  as  it 
passed  to  the  Offici^ll  Assignee ;  but  the 
swer  to  that  is  tiiat  it  has  so  passed  snbji 
to  being  divested  by  a  sale  in  execution 
the  dectee,  and  it  tHay  still  be  sold  Iti 
property  of  the  judgment-debtor. 

In  diis  case,  I  think,  the  sale  on  the  iTtk 

of  April  by  order  of  the  ZlHah  Judge*** 

legal,    notwithstanding    the    vtsting  orM 

and    the   defendant    Anund    Chunder  fjv 

acquired  a  good  title  tb  the  property  nvM 

it,   and  that  the  plaintiff  has  no  rigkl  ^ 

recover  it  from  him. 
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The  istb  May  1865. 

•  Pnuni; 

The  Hon'ble  Sir  Barnes  Peacock,  JT/.,  Chief 
Justice,  and  the  Hon*ble  J.  P.  Norman, 
Judge, 

HMden  plauiti£b— Costs— Hig^iConrt—Equit* 
»ble  jdrisdicttoa-f  Abuse  of  process  of  Court-* 
jLctVlII.  ofz859. 

Appeal  from  the  judgment  of  the  Hon  hie 
/.  B.  Phear,  exercising  the  Ordinary  Ori- 
ginal   Civil    Jurisdiction    of  the    High 
Court. 

Jotntee  Chunder  Sein,  Appellant, 

versus 

Anondo  Lall  Doss  and  others  (Defendants), 

Kespondents, 

Messrs.  J.  D,  Bell  and  J.  Coryton  for 

Appellant. 

Messrs.  J.  T.   Woodroffe  and  L.  P.  Evans 

for  Respondents. 

A  sait  for  posseaaion  of  land  havingr  been  dismissed 
whh  costSy  a  modioli  was  made  on  the  part  of  the  de- 
fendants asking  the  Court  to  make  A  and  B^  strangers  to 
the  record,  pay  the  costs  on  the  ground  that  they  were 
^  malt  though  hklden,  plaintifrs,  and  had  executed  a 
^|lae  lease  in  favor  of  the  nosiioal  plaintiff  who  had 
brought  the  suit  on  the  strength  of  such  false  lease. 

Hblo  by  Phfiar,,  J.,  that  the  Court  could  not  make 
the  order  applied  for  under  Act  Vlli.  of  185^,  as  that 
Act  does  not  authorize  a  Court  to  deal  by  its  judc^ment 
ia  any  suit  directly  with  persons  not  before  it  m  that 
ai»at;  but  that  the  High  Court  has  the  same  equitable 
jurisdiction  which  the  Supreme  Court  had  to  entertain 
nn  application  of  this  kind,  and  that,  as  the  facts  showed 
that  A  and  B  were  the  real  plaintiffs  in  the  suit,  and  that 
the  conveyance  to  the  nomiiu^i  plaintiff  was  fictitious,  the 
order  directing  them  to  pay  the  costs  of  the  suit  should 
go. 

Hbl»  by  Pt^cock,  C,  y.«  and  Norman,  JF.(confirming 
f  the  order  of  Phear,  J,),  that  A  and  B  were  guilty  of  a 
P  ooatfmpt  and  abuse  of  a  process  of  the  Court  when 
th^  put  forward  a  sham  plaintiff  and  a  deed  which 
ti|iky  knew  was  fictitious,  with  a  view  to  impose  upon 
the  Court ;  and  th^t  the  Court  had  power  to  compel  them, 
as  the  real  plaintiffs,  to  pay  the  costs  of  the  suit,  although 
they  were  not  named  as  parties  in  the  original  proceed- 
ings. 

This  was  an  appeal  against  an  order  of  the 
Hon'ble  J.  B.  Phear,  passed  on  the  loih  of 
March  1S65,  in  the  suit  of  Bamasoondery 
Dossee  versus  Aiuiado  Lall  Doss  and  others, 


in  which  suit  judgment  was  delivered  on  the 
13th  February  preceding,  by  which  the  suit 
of  the  plaintiff  was  dismissed  with  costs.  On 
a  motion  made  before  that  learned  Judge,  it 
was  sought  to  throw  the  costs  of  the  suit  on 
Juggut  Chunder  Sein  and  Jointee  Chuoder 
Sein,  on  the  ground  that,  although  ihej 
were  not  parties  to  the  suit,  thef  were  the 
real,  though  hidden,  plaintiffs.  Phear,  J., 
held  that  the  case  against  Juggut  Chun-r 
der  Sein  and  Jointee  Chunder  Sein  was 
made  out,  and  he  directed  that  they  should 
pay  to  the  defendants  in  the  suit  the 
costs  incurred  by  them  therein  and  in  the 
motion. 

The  judgment  of  Phear,  J,,  on  this  point 
was  as  follows : — 

This  was  a  suit  brought  to  recover 
possession  of  certain  land  and  premises  In 
Calcutta.  It  came  on  for  hearing  in  this 
Court  on  the  13th  day  of  February  last, 
and  after  a  trial  of  several  days  it  was 
dismissed  with  costs.  The  present  applica- 
tion is  by  way  of  motion  calling  upon 
Juggut  Chunder  Sein  and  Jointee  Chunder 
Sein,  strangers  to  the  record,  to  show  cause 
why  they  should  not  pay  the  several  defend- 
ants their  costs  of  the  suit.  Mr.  Bell,  in  show- 
ing cause  against  the  motion,  made  the  pre- 
liminary objection  that  the  Court  had  no 
jurisdiction  to  entertain  the  application. 

It  is  obvious  that  the  question  thus  raised 
is  a  most  important  one,   considering  how 
great  are   the  facilities  for  vicarious  litiga- 
tion of   a    vexatious   and  harassing  nature 
which  exists  in  this  country,  and  therefore 
how  desirable  it  is  that  this  Court  should 
have  in  its  hands  all  reasonable  means  of 
visiting  the  real  party,  and  not  the  ostensible 
party  only,  to  the  suit  with  the  consequence 
of  failure.     It  is  true  that  the  Court  probably 
has    in   all  cases    the   power  to  stay   pro- 
ceedings at  the  instance  of  a  defendant,  until 
ihe   third    person   other  than  the   plaintiffs 
gives  security  for  payment  of  the. defend- 
ant's costs ;  but  this  does  not  avail  to  give  a 
relief  to  the  plaintiff  or  to  the  defendant 
when,  in  the  course  of  the  trial  itself,  it  for 
the  first  time  turns  out  that  the  other  partj 
is  a  man  of  straw  and  merely  the  represent- 
ative  of   a    third   person    who    is    actually 
puUiiig  the  strings  of  the  litigation. 
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It  is  said  in  opposition  to  the  rule  that 
the  power  of  the  High  Court  to  deal  with 
the  matter  must  be  sought  in  the  provisions 
in  this  behalf  of  Act  Vlll.  of  1859,  and  that 
these  do  not  enable  it  after  judgment  to 
saddle  any  one  with  the  burden  of  the  costs 
who  is  not  a  party  in  the  cause.  Section 
187  of  that  Act  appears  to  be  the  only  one 
which  bears  directly  on  the  point.  By  this  it 
is  enacted  that  the  judgment  shall  in  all 
cases  direct  by  whom  the  costs  of  each 
party  are  to  be  paid,  whether  by  himself  or 
by  another  party,  and  whether  in  whole  or 
in  what  part  or  proportion;  and  the  Court 
shall  have  full  power  to  award  and  apportion 
costs  in  any  manner  it  may  deem  proper. 
It  seemed  at  first  doubtful  whether  the 
Legislature  used  the  words  "  another  party" 
as  equivalent  to  'another  person,"  in  which 
case  the  power  contended  for  by  Mr.  Evans 
would  undoubtedly  be  given  to  the  Court  by 
the  express  words  of  the  Section,  or  whether  it 
intended  they  should  be  read  as  if  identical 
with  "another  party"  to  the  suit.  I  think, 
however,  that  I  must  attach  the  latter  signifi- 
cation to  the  words,  otherwise  I  should  be 
attributing  two  meanings  to  "  party "  in  the 
same  sentence;  for  it  is  clear  that  "costs  of 
each  party"  must  have  reference  to  the 
technical  sense  only  of  the  word.  The  last 
sentence  in  the  Section  does  not,  in  my 
judgment,  say  anything  to  extend  the  area 
of  the  Court's  action  as  regards  the  persons 
to  be  affected.  The  first  portion  of  the 
Section  directs  that  the  judgment  shall 
always  contain  an  order  for  the  payment  of 
the  costs  of  each  party  to  the  suit,  either  by 
himself  or  by  some  other  party  or  parties  to 
the  suit,  and  that  either  wholly  or  in  part. 
The  latter  portion  of  the  Section  only  adds 
that  the  Court,  in  coming  to  that  judgment, 
shall  have  the  fullest  discretion  in  regard  to 
which  it  may  treat  the  subject  of  these  costs, 
and  in  determining  the  amounts  to  be  borne 
by  the  respective  parties.  It  never  could 
have  been  the  intention  of  the  Legislature  to 
empower  the  Court  to  deal  by  its  judgment 
in  any  given  suit  directly  with  persons  not 

before  it  in  that  suit. 

On  the  whole,  then,  I  conclude  that  Act 
VIIL  of  1859  does  not  confer  on  this  Court 
the  power  which  is  invoked  in  this  applica- 
tion. Am  I  obliged,  therefore,  to  say  thai  this 
Court  does  not  possess  the  power  ?  I  think 
not.  The  proceedings  between  party  and 
party  are,  no  doubt,  regulated  solely  by  Act 
yill.,  but  the  remedy  here  sought  is  neither 
a  stop  in  the  proceedings  of  any  particular 
suit,  nor  one  which  can  be  made  the  subject 


of  a  separate  plaint :  it  is  rather  of  the  natore 
of   a   substantive   proceeding   in  penonam^ 
and  it  may  well  be  that  our  equitable  juris- 1 
diction  is  sufficiently  large  to  afford  it    Now.| 
by  Section  9  of  the  High  Court  Act,  this  Comtj 
has  and  can  exercise  all  jurisdiction  and; 
every  power  and  authority  whatsoever  wbidj 
was   vested   in   the  Supreme   Court^  unlessj 
Her  Majesty's  Letters  Patent  constituting  tbef 
Court  otherwise  direct;  and  certainly  if  tlie^ 
jurisdiction    to  entertain   an   application  of 
this  kind  was  vested  in  the  Supreme  Court,! 
there  is  nothing  in  the  Letters  Patent,  as  far! 
as  1  can  discover,  to  prevent  its  devolving^ 
upon  us.     As  to  this,  I  should  probably  be 
bound,  even  was  there  an  absence  of  authoritrJ 
to  assume  from  the  general  words  of  the  ori- 
ginal   Charter   that  the  jurisdiction  of  the 
Supreme  Court  was   co-extensive  with  thatl 
of  Her  Majesty's  Superior  Courts  at  West- 
minster ;  but  an  unreported  case,  Doe,  &t, 
versus  Surroop  Chunder   Ghose,  was  citedl 
in     argument     before     me,     which   cleartfl 
showed  that  the  Supreme  Court  did,  in  fact, 
exercise    the    peculiar    jurisdiction    of  tlie 
English  Superior  Courts  in  regard  to  dealiBf  { 
with  the  subject  of  costs  in  ejectroent-sv& 
It     is    true     that    the     ejectment-suit  ao 
longer  exists  in  its  old  foroa,  but  is  imttj 
respects  assimilated  to  any  other  civil  soit;| 
and  it  might  be  argued  that,  as  the  jurisdic* 
lion  in  question  originated  in  the  spedaltietl 
of  the  old  form  of  proceeding,  it  most  bel 
considered  as  in  some  sense  identical  to  i^| 
and    not    self-existent;    but    on    this  point 
I  think,  I  must  follow  the  example  of 
Superior  Courts  in  England,  who  have  decid< 
(see  Thornton   versus  Wilkinson,   9  Juris 
N.  S.,  606,  and  Mobbs  versus  Vanderbrand( 
Volume  IlL.  Weekly  Reporter,  464)  that,  notj 
withstanding  the  alteration  of  the  nature 
the   action   of   ejectment  there   effected  bil 
the  Common  Law  Procedure  Act,  the  juris- 
diction remained  to  them  on  the  ground  that 
that  Act  reserved  all  power  which  the  Coatts 
previously  enjoyed.     Similarly  here,  all  pre- 
viously existing  powers  of  the  Supreme  Cooit 
are  given  to  us ;  and  I  am,  therefore,  of  opinion 
that  this  Court  has  the  same  power  of  direct- 
ing that  the  costs  of  any  party  to  a  sait^for 
the  recovery  of  land  shall  be  paid  by  a  persoa 
who  is  not  on  the  record,  as  the  late  Supreine 
Court  had.  and  as  the  Courts  at  Westminster 
still  possess  and  exercise.     In  coming  to  tdis 
decision,  I  do  not  disregard  or  infringe  open 
the    precedents    afforded    by    Evans  verw 
R^Q^'^  and  the  cases  there  cited. 

*  12  A.  and  E.,  p.  167. 
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Then  do  the  facts  of  the  case  justify  the 
making  the  rule  absolute  ?  I  think  I  am  bound 
on  the  auihoriiies  to  d )  so,  if  I  arrive  at  the 
conclusion  that  Juggut  Chunder  Sein  and 
his  son  are  the  real  plaintiffs  in  this  suit; 
and  on  this  point  I  feel  no  hesitation.  I  look 
upon  the  conveyance-transaction  as  entirely 
fictitious.  I  do  not  go  the  length  of  saying 
that  there  is  no  such  person  as  Bamasoondery 
Dossee ;  but  I  am  convinced  that,  if  there  is, 
ahe  took  no  real  part  in  the  making  of  the 
conveyance.  I  should  in  all  cases  look  with 
grave  suspicion  upon  the  circumstance  of  a 
suit  in  ejectment  being  immediately  pre- 
ceded by  a  conveyance  to  a  purdah  woman 
for  the  purpose  of  her  being  made  the 
plaintiff,  it  being  remembered  how  great  is 
the  difficulty  of  identification,  and  how  im- 
possible to  enforce  process  against  her  per- 
sonally if  such  a  course  becomes  necessary. 
Bat  here,  in  addition,  there  has  been  long  an- 
tecedent litigation  followed  by  a  sleeping  on 
his  rights,  supposing  he  had  any,  on  the 
part  of  Juggut  Chunder,  until  the  end  of 
this  suit  when  he  once  more  stirs  himself 
to  assert  his  title.  Then  suddenly  comes 
the  conveyance  to  this  purdah  woman,  of 
whom  all  the  description  vouchsafed  us  is 
that  she  is  an  inmate  of  Juggut  Chunder's 
house.  He  can't  say  why  or  when  she  came 
to  his  house,  what  her  means  are,  or  from 
whence  she  got  the  alleged  consideration- 
iDoney  for  the  purchase.  The  making  such  a 
purchase  at  all  with  her  eyes  wide  open, 
as  Juggut  Chunder  is  careful  to  say,  to  all 
the  facts  of  the  case,  is  so  extraordinary  an 
act  for  a  woman,  that  I  could  not  help  re- 
marking to  her  Counsel  on  his  opening  that 
his  client  must  possess  a  very  adventurous 
and  speculative  turn  of  mind.  I  could  under- 
stand an  attorney  of  a  certain  class  or  some 
species  of  reversionary  societies  buying  up 
or  making  bargains  with  regard  to  the  pro- 
secution of  rights  like  those  involved  in 
this  suit ;  and  I  dare  say  transactions  of  this 
kind  take  place  in  Calcutta  as  well  as  in 
ngland.  But  it  is  simply  unintelligible  to 
,e  that  an  ignorant,  and  purdah  woman 
should  voluntarily,  and  even  against  advice 
as  Juggut  Chunder  says,  insist  upon  pur- 
chasmg  a  Chancery  suit,  she  herself  having 
previously  been  entirely  uninterested  in  the 
matter;  and  the  only  motive  which  can  be 
suggested  for  this  pertinacity  being  the  cir- 
cumstance that  a  small  portion  of  the  pre- 
mises sought  to  be  recovered  would  aptly 
serve  for  carrying  out  a  religious  purpose 
said  to  be  entertained  by  her.  I  will  add  that 
ihe  idcnttfication  of  Bamasoondery  Dossee, 

Voi  XIV. 


which  forms  a  link  in  the  chain  of  evidence 
offered  to  the  Court,  was  most  unsatisfactory 
to  me.  In  short,  I  feel  no  doubt  but  tha:t 
Bamasoondery  Dossee,  if  such  a  person  i$; 
connected  with  the  suit  at  all,  is  entirely  a 
sham  plaintiff — a  mere  puppet  in  the  hands 
of  others.  As  far  as  I  can  judge,  Jnggut 
Chunder  arid  Joimee  Chunder  are  both  dl- 
i  rectly  interested  in  this  suit,  and  are  active 
I  promoters  of  it — certainly  the  latter  is  so. 
It  may  be  that  the  vexation  is  brought  about 
by  some  one  not  disclosed  to  the  Courts 
and  if  so,  I  regret  that  I  cannot  reach  him 
to  make  him  in  some  degree  t«iponsible 
for  this  vexatious  and  harassing  litigation 
which  he  has  contributed  to  set  on  foot. 
However,  as  to  Juggut  Chunder  and  Jointee 
Chunder,  I  am  clear  that  they  ought,  within 
the  spirit  of  the  decisions  to  Which  I  have 
referred,  to  be  made  liable  fbr  the  defendant'^ 
costs,  and  therefore  this  rule  will  be  made 
absolute  with  costs. 

Jointee  Chunder  Sein  appealed  from  the 
above  judgment,  on  the  grounds  substantially 
that,  as  he  was  not  a  party  to  the  suit,  the 
Court  had  no  power  to  make  him  liable  for 
,  the  costs ;  that  if  the  Court  had  such 
power,  the  order  should  have  been  passed 
at  the  time  judgment  In  the  suit  was 
declared ;  and  that,  after  the  decree  had  Once 
passed,  it  could  not  be  afterwards  altered. 

The  following  are  the  judgments  of  the 
Appellate  Bench : — 

Peacock,  C.  J, — We  do  not  think  it  ne- 
cessary to  call  upon  the  respondefit  in  this 
case.  We  think  that  the  order  of  the  learned 
Judge  was  a  very  proper  one,  and  Is  fully 
borne  out  by  the  evidence. 

If  it  were  necessary  to  consider  whether 
the  late  Supreme  Court  was  bound  by  the 
decision  in  Hay  ward  versus  Oifford,  4 
Meeson  and  Welsby,  page  194,  we  might 
take  further  time  to  consider  or  look  more 
minutely  into  the  Charter  of  the  Supreme 
Court.  But  whether  the  Supreme  Court 
would  have  been  bound  by  that  decision 
or  not,  we  think  that  the  present  case  is  very 
different  from  the  case  which  has  been  cited. 
In  that  case  the  judgment  of  the  Court 
was  delivered  by  Lord  Abinger  as  follows : — 

"If  we  were  at  liberty  to  consult  equity 

"  and  justice,  we  should  probably  make  this 

"  rule   absolute.     But   the   authority   of  the 

"  Courts  at  Westminster  is  derived  from  the 

^ "  Queen's  writ,  directing  them  to  take  cog- 
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nizance  of  the  suits  mentioned  in  the  writs 
respectively,  and  thus  bring  the  parties 
before  them.  This  being  so,  they  had 
no  power  to  order  any  particular  individual 
to  come  before  them  at  their  pleasure.  In 
the  present  case,  if  it  could  have  been 
shown  that  Spencer  had  committed  any 
contempt  of  Court,  or  been  guilty  in 
respect  of  this  suit  of  anything  in  the 
nature  of  barratry  or  maintenance,  it  would 
have  been  another  matter ;  but  we  cannot 
make  any  order  against  an  individual  who 
is  not  party  to  any  suit  before  us,  nor  has 
been  guilty  of  any  contempt,  but  merely 
because  he  has  an  interest  in  the  event  of 
the  suit." 


That  case,  therefore,  was  determined  on  the 
ground  that  Spencer  had  an  interest  in  the 
event  of  that  suit.  In  2  Adolphus  and  Ellis, 
page  334,  it  was  ruled  that  the  Court 
would  not  order  a  person  not  a  party  to 
the  record  to  pay  costs  in  any  action  but 
ejectment;  and  there,  I  think,  they  followed 
the  rale  laid  down  by  Lord  Abinger  in 
the  case  referred  to  above. 

The  learned  Judge  in  that  case  having 
stated  that  the  case  would  be  different  if  the 
party  had  been  guilty  of  any  contempt  of 
Court,  let  us  see  whether  the  parties  who 
have  been  ordered  to  pay  costs  in  this  case 
have  not  been  guilty  of  a  contempt  of  Court, 
or  at  any  rate  guilty  of  an  abuse  of  the 
process  of  the  Court.  This  suit,  although 
not  an  action  of  ejectment,  is  a  suit  to  re- 
cover possession  of  land ;  and  I  say  it  is  a 
gross  abuse  of  the  process  of  a  Court  of 
justice  for  a  man  to  lease  out  land  to  another 
by  a  fictitious  deed,  for  the  purpose  of  im- 
posing upon  a  Court  of  Justice,  and  making 
them  believe  that  it  was  an  actual  convey- 
ance whereon  to  commence  a  suit  in  his  own 
name — more  especially  so  if  that  conveyance 
is  made  to  a  woman  from  whom  it  is  almost 
impossible  to  recover  the  costs  of  the  suit 
if  she  should  fail. 

Let  us  see  if  the  parties  in  this  suit  have 
not  been  guilty  of  abusing  a  process  of  the 
Court,  by  putting  forward  a  deed  which  they 
knew  to  have  no  real  foundation,  in  order 
to  avoid  paying  costs  of  suit  in  case  that 
suit  failed.  The  learned  Judge  says  that 
the  deed  was  a  wholly  fictitious  one;  and 
from  the  affidavits  before  the  Judge,  there 
can  be  no  doubt  that  the  Judge  came  to  a 
right  conclusion  upon  that  point. 

It  is  said  that  the  son  (Jointee  Chunder) 
ought  not  to  have  been  made  to  pay  the 


costs  as  well  as   the  father  (Juggut  Cban- 
der).     But  the    question   is    whether  bockl 
father  and  son  were  not  colluding  together, 
by  endeavouring  to  recover  property  in  ihel 
name  of  the  plaintiff  in  such  a  manner  as| 
to  avoid  being  liable  in  the  costs  of  the 
in  case  the  plaintiff  failed. 

[The  Chief  Justice  here  read  from  thJ 
depositions  of  the  father  and  son,  of  Mrl 
Leslie,  the  attesting  witness  to  the  convey! 
ance,  and  from  the  defendant  Anundo  Lairf 
affidavit.] 

Now,  here  is  a  fictitious  deed  preparec 
which  no  one  who  reads  the  evidence 
doubt;  and  both  the  father  and  son  wc 
present  at  the  attorney's  office  where  ti 
deed  was  concocted,  and  where  the  son 
mits  he  gave  full  instructions  tn  the  atioroc 
He  was,  therefore,  a  party  knowing  fall 
that  that  deed  was  executed  for  the 
pose  of  protecting  a  person  (whoever 
may  be)  from  the  payment  of  costs  in 
event  of  failure. 

I  say  that  that  is  a  gross  abuse  of  the 
cess  of  a  Court,  and  that  the  Court  had 
power  10  call  the  persons  before  it,  aaji 
them  that  they  had  been  guilty  of  a 
tempt  of  Court,  and  that  the  Court  exerdi 
a  sound  and  wise  discretion  in  com| 
them   to  pay  costs.     I   therefore  think 
this   appeal   must  be   dismissed  with 
to  be  paid  by  both  these  parties. 

Norman,  y. — I  am  entirely  of  the 
opinion,  and  I  only  wish  to  add  one 
with   regard    to    Mr.    Bell's    observation 
reference   to   the   case    of    Hay  ward  veri 
GifTord.     In  Marshall  00  Costs,  page  4*s\ 
is  said:  **The  rule  in  »1I  other  actions  ll 
' 'ejectment  is  not  to  call  upon  a  person 
**  COS'S   who   is    no   party    to    the  n 
This  is  St? ted  in  Havward  versus  GiflFord 
be  the  general  rule.     But  the  judgment 
that   case  shows  that  theie    are  several 
ceptions  to  it ;  and  as  regards  ejectment, 
Chief  Baron  points  out  that  in  ejectment^ 
Courts  take   notice   of   the  real  parties 
gant.     There  is  no  such   limitation  of 
rule  to  the  cases  ot  defendants  in  ej< 
as  was  suggested  by  Mr.  Bell. 

The  case  itself  shows  that,  if  a  suit 
brought  by  a  person  having  a  real  rati 
however  small,  in  the  event  of  the  sait» 
C'juri  cannot  enforce  payment  of  coSB 
against  a  person  who,  being  largely  intei 
in  the  result,  supplies  the  plaintiff 
money,  and  otherwise  assists  him  in 
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on  ihe  suit.  Evans  versus  Rees,*  where  the 
plaintiff  was  a  tenant  from  year  to  year,  was 
a  similar  case. 

Bat  in  the  case  of  the  Queen  versus 
Green  (4  Queen's  Bench  Reports,  page  652) 
the  Court  made  an  attorney  pay  all  the  costs 
of  an  information. 

Sir  William  Follelt  in  his  argument  put 
the  case  thus :  "  Where  it  is  clear  that  a  man 
**  of  straw  is  purposely  put  forward,  the  real 
"  party  ought  to  pay  costs,  and  he  cannot 
*'  shelter  himself  by  alleging  that  he  meant 
"  only  to  act  as  attorney.  Though  he  acted 
^in  that  capacity,  the  application  is  not  the 
•'  less  his  own." 

Lord  Denman  said :  *'  The  question  is 
*'  whether  a  person  who,  on  a  motion  for  quo 
*^  warranto  information,  acts  as  an  attorney, 
"is  (m  thai  account  to  avoid  payment  of 
'<  costs  when  he  has,  in  fact,  been  the  relator, 
'*  but  has  put  forward  another  person  in  that 
"  capacity  who  is  unable  to  pay  costs.  I 
"  have  no  doubt  that  he  is  liable,  where  it 
''appears  that  he  is  actually  and  virtually 
"  the  relator."  The  Court,  therefore,  made  i 
•the  party  in  that  case  pay  costs,  not  because 
fae  was  attorney,  but  although  he  was  attor- 
ney. I  think  that,  where  a  person  is  put 
lorward  as  plaintiff — who  has  no  interest  of 
any  sort — who  is  a  mere  name — whose  very 
existence,  as  I  may  say,  is  more  than  doubt- 
ful— the  party  using  the  name  as  plaintiff  is 
guilty  of  a  contempt  and  abuse  of  the  pro- 
.cess  of  the  Court.  The  Court  can  and  will 
compel  the  party  who  is  really  the  plaintiff 
to  pay  costs,  although  he  was  not  named  as 
.party  in  the  original  proceedings. 


The  26th  May  1865. 
Present : 


L*^' 


vTbe  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
■  yustice^  and  the  Hon'ble  A.  G.  Mac- 
I      pherson,  Judge, 

\  Un 


Limitation— Bill  of  Exchange— Cause  of  action. 


Appeal  from  the  judgment  of  the  Hon'ble  J. 
P.  Norman,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 


*  A.  and  B.,  p.  167. 


Mohendro  Lall  Bose  (Plaintiff),  Appellant, 

versus 

Jadhub  Kissen  Singh  (Defendant), 
Respondent, 

Mr,  J,  T,  Woodroffe  for  the  Appellant. 

Mr,  L,  P,  Evans  for  the  Respondent. 

Mt  on  the  12th  October  1855,  drew  a  Bill  of  Exchange, 
payable  3  months  after  date,  in  favor  of  B,  which  was 
accepted  by  y.  Before  the  bill  became  due,  B  endorsed 
it  to  P,  who  again  endorsed  it  for  full  value  to  M 
B  &  Co.,  of  which  firm  M  L  was  a  partner.  M  B  &  Co, 
discounted  the  bill  with  G,  who  presented  it  at  maturity 
to  J,  who  dishonored  it.  G  thereupon  sued  M  L,  and 
recovered  a  decree  which  M  L  satisfied.  M  L  thereupon 
brought  the  present  suit,  on  the  13th  February  1865, 
against  J  as  the  acceptor  of  the  bill  for  the  amount  he 
paid  under  G*s  decree. 

Held  {confirming  the  decision  of  Norman,  y  )  that 
the  suit  was  oarred  by  limitation,  more  than  6  years 
having  elapsed  since  the  due  date  of  the  Bill  ol  Ex- 
change— the  plaintiff's  cause  of  action  having  accrued 
when  the  bill  became  payable,  and  the  acceptor  refused 
to  pay. 

The  plaintiff  in  this  suit  stated  that,  on 
the  12th  day  of  October  1855,  the  defend- 
ant accepted  a  Bill  of  Exchange  for  Rupees 
3,000  drawn  upon  him  by  one  Mohendro 
Naih  Tagore,  in  favor  of  one  Brojendro 
Naih  Tagore.  Before  the  bill  became  due, 
Brojendro  Nath  Tagore  endorsed  it  to  one 
Prankristo  Bose,  who  again  endorsed  it  for 
full  value  to  the  firm  of  MuUick,  Bose,  & 
Brothers,  of  which  the  plaintiff  was  a  part- 
ner. Before  the  bill  became  due,  the  plaint- 
iff and  his  partner  Jogendronauth  Bose 
discounted  it  with  one  (jobind  Chunder  Sein, 
who  presented  the- bill  at  maturity  to  the  de- 
fendant who  dishonored  it.  Gobind  Chunder 
Sein  sued  the  plaintiff  on  the  17th  April 
1 86 1  on  the  bill,  and  obtained  a  decree 
against  him  on  the  13th  November  1862. 
The  plaintiff  paid  the  amount  of  the  judg- 
ment on  the  15th  July  1864,  which  was 
Rupees  5,549-5-8.  The  plaintiff  in  this  suit 
sought  to  recover  from  the  defendant,  as  ac- 
ceptor of  the  said  bill,  the  said  sum  of  Ru- 
pees 5,549-5-3.  The  plaintiff  submitted  that 
his  cause  of  action  arose  on  the  15th  July 
1864,  the  date  on  which  he  paid  the  amount 
decreed  against  him;  and  if  not  on  that 
date,  at  all  events  on  the  13th  November 
1862,  the  date  of  the  decree  in  the  suit 
against  him.  The  present  suit  was  brought 
on  the  13th  February  1865. 

The  Bill  of  Exchange  was  in  the  following 
terms  : — 

Calcutta,  1 2th  Oct.  iSjS' 

No.  I  of  22,  due  9th  May. 

Company's  Rs.  3,000. 
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Three  months  after  date,  please  to  pay  to 
Brojendro  Nath  Tagore,  or  order,  the  sum 
of  Company's  Rs.  three  thousand  for  value 
received. 

Baboo  Jadub  Kissen  Singh.        Nogendro  Nath  Tagore. 
(Across  the  bill.) 
Accepted  12th  October  1855, 

Jadub  Kissen  Singh. 
Due  1 2- 13th  January  1S56. 
P.  B. 
No.  2480. 
Co.'s  Rs.  3,000  1S56. 

due  15th  January.  12th  October. 

(On  back.) 
Brojendro  Nath  Tagore.     Nogendro  Nath  Tagore, 
Prawn  Kisto  Bose.  Drawer. 

Mohendro  Lall  Bose.        Jadub  Kissen  Singh, 
Jog«ndro  Lall  Bose.  Acceptor* 

Paid  the  Bank  of  Bengal,  Brojendro  Nath  Tagore,^  ^ 
Gobind  Chunder  Sein.        Prawn  Kisto  Bose,  i  <« 

Mohendro  Lall  Bose, 
Jogendro  Lall  Bose, 

The  defendant,  among  other  pleas,  con- 
tended that  the  suit  was  barred  under 
Act  XIV.  of  1859,  more  than  six  years 
having  ellpsed  since  the  due  date  of  the 
Bill  of  Exchange. 

Norman,  J.,  without  trying  the  other 
issues  raised  in  the  case,  at  once  dismissed 
the  suit  with  costs  on  the  ground  that  it 
was  barred  by  limitation. 

The  plaintiff  appealed  on  the  following 
grounds  : — 

itt, — That  the  Court  ought  to  have  settled 
the  issues  proposed  by  the  plaintiff  in  this 
suit,  and  set  the  cause  down  for  trial  there- 
on; 

2nd. — ^That  the  Court  was  in  error  in 
holding  that  the  plaintiff's  claim  was  barred 
by  the  law  of  limitation ; 

^rd, — That  the  Court  ought  to  have  held 
that  the  time  for  limitation  began  to  run 
from  the  time  of  the  plaintiff's  satisfying  the 
decree  in  the  pleadings  mentioned  ;  and 

4th, — That  the  Court  should  not  have  dis- 
missed the  plaintiff's  suit  with  costs. 

The  foUmmng    is   the   judgment   of  the 
Appellate  Court  as  delivered  by — 

Peacock^  C,  J. — I  must  confess  that,  when 
this  case  first  came  before  us,  I  thought  that 
the  judgment  of  the  learned  Judge  was 
wrongi  and  that  the  plaintiff's  suit  was  not 
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barred   by   the   statute   of   UmitattOD.   BcK, 
on  further  considering  the  case,  I  think  thil 
the  judgment  at  which  the  learned  judge 
has  arrived  is  correct.     The  question  really 
is  what  was  the  cause  of  action  upon  which 
the   plaintiff  had    the    right  to  sue?  NovJ 
it  appears  that  a  bill  was  drawn  by  MobeD-| 
dro  Nath  Tagore  upon  the  defendant,  wl 
accepted  the  bill.     The  bill  was  endors 
to  the   firm  of   Messrs.     Mullick,  Bose,  &] 
Brothers,    of    which    the    plaintiff  vas 
partner.     Messrs.  Mullick,  Bose,  &  Brothers 
gave  full  value  for  the  bill,  and  afterward^ 
discounted  it  to  Gobind  Chunder  Seio.    Tb( 
bill  was  dishonored  when  it  became  due, 
the  plaintiff  was  obliged  to  take  it  up. 

The  question  is  what  right  has  the  plaint] 
iff  to  sue  the  acceptor?  The  plaintiflF 
one  of  the  endorsees  for  value,  and 
never  was  any  privity  between  him  and  tl 
defendant.  There  was  no  separate  coi 
on  the  part  of  the  acceptor  with  the  ptaiatj 
iff,  that  he  should  indemnify  the  platntif  ii 
case  of  non-payment  of  the  bill.  Bot 
plaintiff  claims  the  right  to  sue  the  accej 
upon  the  bill.  The  promise  was  to  par 
bill  according  to  the  tenor  and  effect  of 
bill;  and  the  liability  of  the  defendiil 
the  endorsee  is  in  consequence  of  the  bi 
of  that  contract,  namely — his  not  hai 
paid  the  bill  according  to  the  tenor 
effect  thereof.  When  did  thai  cause 
action  arise  under  these  circumstances | 
It  arose  clearly  when  the  bill  became  pay 
able,  and  the  acceptor  refused  to  pay.  Ac 
cording  to  the  Law  Merchant,  a  bill 
exchange  is  transferable,  and  the  assigns 
or  endorsee  of  the  bill  may  sue  in  bis  owl 
name.  Therefore,  when  the  plaintiff  aol 
his  partner  transferred  the  bill  to  Gobin| 
Chunder  Sein,  they  transferred  their  inters 
in  that  bill  to  Gobind  Chunder  Sein;  aol 
by  endorsing  the  bill,  by  the  Law  Merchan| 
they  also  came  under  an  obligation 
Gobind  Chunder  Sein,  namely,  that  lh« 
would  take  up  the  bill  provided  the  neces 
sary  notice  was  given  as  provided  by  the 
Law  Merchant.  That  is  clearly  laid  doWB 
to  be  the  obligation  under  which  the  en- 
dorsee comes.  (See  Chitty  on  Bills  of  &• 
change,  page  266.) 

It  is  there  slated — **  It  has  been  contended 
that  an  endorsement  is  equivalent  to  a  wa^  1 
"  ranty ;  that  the  prior  endorsements  were  , 
**  made  by  persons  having  competent  author- ' 
•*  ity — but  the  Court  seemed  to  deny  that 
** doctrine;  and  though  an  endorscme»t . 
"  admit    all  .  prior    endorsements    to   ha<t 
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"  been  in  fact  diriy  made,  yet  an  endors- 
"  er  by  his  endorsement  merely  engages 
"  that  ihe  drawee  will  pay,  or  that  he,  ihe 
*'  endorser,  will,  on  his  default  and  due 
"  notice  thereof,  pay  the  same,  and  which  is 
"the  extent  and  limit  of  his  implied  con- 
"  tract." 

Now,  Gobind  Chunder  Sein  could  not  have 
sued  the  plaintiff  to  recover  the  money  le- 
gally unless  he  had  given  due  notice  of  dis- 
honor to  the  plaintiff.  The  plaintiff  might 
have  waived  notice  of  dishonor.  Now,  it  has 
been  held  that,  if  a  party  to  a  bill  gives 
time  to  the  acceptor,  he  discharges  all  prior 
parties  to  the  bill,  because  the  endorsee,  so 
long  as  he  has  a  right  to  the  bill,  has  the 
right,  if  he  pleases,  to  give  time  to  the  ac- 
ceptor. They  are,  therefore,  discharged  by 
reason  of  the  time  given.  But  the  object 
of  the  notice  of  dishonor  is  that  each  party 
may,  if  he  pleases,  take  up  the  bill  and  seek 
his  remedy  against  all  the  other  parties. 
When  Gobind  Chunder  Sein  gave  notice 
^of  dishonor  to  the  plaintiff,  the  plaintiff 
had  a  right  if  he  pleased  to  seek  his  remedy 
against  the  acceptor.  But  the  plaintiff  chose 
to  leave  the  bill  in  the  hands  of  Gobind 
Chunder  Sein  up  to  such  a  period  that  Gobind 
Chunder  Sein  would  be  barred  from  recover- 
ing against  the  acceptor  if  he  called  upon 
him  for  payment;  and  the  fault  is  his  own 
for  letting  the  bill  remain  so  long  in  the 
bands  of  Gobind  Chunder  Sein.  If  the 
statute  of  limitations  were  not  a  bar  in  this 
case,  an  acceptor  would  scarcely  get  free 
from  this  liability  tender  the  bill,  for  an 
endorser  might  call  upon  him  6  years  after- 
wards, and  one  endorser  after  another  might 
call  upon  the  acceptor,  who  might  not  be 
free  from  liability  for  20  or  30  years. 

It  appears  to  me,  looking  accurately  at 
the  case,  that  the  plaintiff  and  his  partner 
are  not  sureties  for  the  acceptor.  There 
was  no  privity  between  the  plaintiff  and 
the  acceptor,  and  the  plaintiff's  only  cause  of 
action  against  the  acceptor  was  for  non-pay- 
ment of  the  bill  at  the  time  when  it  became 
due. 

There  was  another  point  raised,  viz,,  that 
the  learned  Judge  ought  to  have  settled  the 
issues.  But  the  Judge  was  clearly  right  in 
not  having  raised  issues  on  the  merits  when 
the  case  was  barred  by  the  statute  of  limi^ 
tation.  Had  he  raised  issues,  there  was 
no  matter  of  fact  pleaded  which  would  dc- 
.stroy  the  defendant's  right  to  take  advantage 
of  the  statute  of  limitation:  The  Judge 
havinjg[  raised  one  issue  in  law,  namely,  whe- 


ther limitation  barred  the  suit  as  set  out  in 
the  written  statements,  and  having  decided 
that  issue  against  the  plaintiff,  it  was  un- 
necessary for  him,  under  the  Code  of  Civil 
Procedure,  to  fix  and  try  any  other  issue. 
But  even  if  he  was  bound,  as  a  matter  of 
form,  to  fix  all  the  issues  at  the  same  time, 
it  would  be  no  good  reason  for  upsetting  bis 
judgment  that  he  decided  upon  that  one  issue 
which  went  to  bar  the  claim  on  the  ground 
of  limitation.  An  Appellate  Court  ought 
not  to  upset  a  decision  on  a  merely  technical 
ground,  but  only  on  a  ground  which  goes  to 
the  merits  of  a  case.  I  see  no  force  in  this 
second  objection,  and  under  the  circumstances 
think  that  the  judgment  of  the  learned 
fudge  was  perfectly  correct,  and  must  be 
affirmed  with  costs  to  be  taxed  according  to 
scale  No.  2. 

Macpherson,  J, — I  am  of  the  same  opinion. 


The  9th  January  1866. 

Prestnt : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl,  Chi%f 
Justice,  and  the  Hon'ble  W.  Morgan, 
Judge, 

Limitation — Aurnitdary  account — Comniisai^n— 

Cause  of  action— Clause  9>  Section  x,  Act  XIV. 
of  1^59. 

Appeal  from  a  judgment  of  ihi  Hon'ble 
J,  P.  Gorman,  exercising  ihe  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court, 

Meher  Chand  Sahoo  (Defendant),  Appellant, 

versus 

Moroolyram  and  others  (Plaintiffs), 
Respondents, 

Mr.  J,  D,  Bell  for  the  Appellant. 
Mr,  J,  T,  Woodroffe  for  the  Respondents. 

The  period  of  3  years'  limitation  prescribed  by  Clause 
9,  Section  1,  Act  XIV.  of  1859,  is  applicable  to  a  suit  for 
balance  of  aurrutdary  account  and  for  commission  and 
interest — ^the  cause  of  action  in  such  a  suit  accruing' 
from  the  close  of  the  year  in  which  the  last  item  was 
admitted  or  proved,  indicating^  the  continuance  of  mutual 
dealings. 

The  plaintiffs  in  this  suit  stated  that,  in 

the  Sumbut  year  1913,  corresponding  with 

parts  of  the  Christian  years  1855  and  1S56, 

they  commenced  to  have  various  dealings 

>  and  transactions  with  the  defendants,  which 
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continued  between  them  up  to  the  Sumbut 
years  1916  and  1917,  corresponding  with  the 
Christian  years  1859  and  i860 ;  that  there  was 
a  settlement  of  accounts  between  the  plaint- 
iffs' and  the  defendants'  firm  through  their 
gomashta  Kalluram,  and  on  such  settlement 
of  accounts  there  was  due  to  the  plaintiffs  a 
sum  of  Rupees  18,717-4-9,  of  which  Rupees 
16,248-11-6  was  principal,  and  Rupees 
2,019-4-0  was  interest  at  9  per  cent,  per 
annum ;  that  on  ihe  retirement  of  the  said 
Kaliuram,  the  defendants  continued  the  said 
business  with  the  plaintiffs  through  another 
gomashta,  named  Bhoyro  Sing,  and  the  said 
last-mentioned  amount  of  Rupees  18,717-4-9 
was  brought  over  in  this  new  account  since 
the  said  retirement  of  the  said  Kaliuram ; 
that  the  defendants  had  some  further  deal- 
ings and  transactions  with  the  plaintiffs, 
which  continued  up  to  the  2nd  day  of  Assin 
Soodee  of  the  Sumbut  year  191 7,  corre- 
sponding with  the  1 6th  of  October  i860,  on 
which  date  there  appeared  in  the  said  account 
a  balance  of  Rupees  15,049-11-3  in  favor  of 
the  plaintiffs,  of  which  Rupees  13,030-7-3 
was  principal  and  Rupees  2,019-4-0  was  in- 
terest; that  in  the  said  account  with  the 
defendants'  firm  the  plaintiffs  are  entitled  to 
a  sum  of  Rupees  84- 11 -6  as  commission  at 
I  rupee  per  cent.,  and  Rupees  2-10-3  ^^  mund- 
leka  for  the  worship  of  the  Hindoo  deities 
at  6  pie  per  cent.,  and  to  Rupees  6,875-2-3 
as  further  interest  from  the  17th  day  of 
Assar  Soodee  of  the  Sumbut  year  191 6, 
corresponding  with  the  2nd  of  July  1859  to 
the  19th  of  January  1865,  the  day  on  which 
the  plaint  in  this  cause  was  filed  ;  the  plaint- 
iff accordingly  sued  the  defendants  for  these 
sums,  which  together  amount  to  the  sum  of 
Rupees  22,012-3-3.* 


*  The  account  annexed  to  the  plaintiff's  written  state- 
ment was  as  follows  : — 


374i    o 

2*189    6 

359  3 
456  2 
826 

552 
16 

2,340 
805 


10 


14 
15 


10 


o. — Calculation  of  the  auspicious  interest  of 
(the  amount  of)  Bhoyro  Sing-,  the  gomash- 
ta of  Soleenauth  (and)  Khosa  Chund. 
{One  side  of  the  account.) 

o. — Date  the  14th  day  of  the  light  side  of  the 
moon,  and  calculation  figures,  in  Sawun  of 
the  Sumbut  year  1916. 
15. — 1 2th  day  of  the  light  side  of  the  moQn  in 

Assar  of  the  Sumbut  year  1916. 
15. — 15th  day  of  the  dark  side  of  the  moon  in 
Bhadro  of  the  Sumbut  year  1916. 

5. — 3rd  day  of  the  dark  side  of  the  moon  in 
Assin  of  the  Sumbut  year  1916. 

o. — 12th  day  of  the  dark  side  of  the  moon  in 
Assin  of  the  Sumbut  year  1916. 

o. — 15th  day  of  the  dark  side  of  the  moon  in 
Assin  of  the  Sumbut  year  1916. 

5» — 12th  day  of  the  light  side  of  the  moon  in 
Assin  of  the  Sumbut  year  1016. 

5. — ist  day  of  the  light  side  of  the  moon  in 
Kartick  of  the  Sumbut  year  1916. 


18,167  '5  *o 


The  defendants  in  their  answer  said  that 
formerly  they  had  pecuniary  transactions 
with  the  plaintiffs,  who  occasionally  lent 
the  defendants  moneys;  that  the  defendants 

500  o  o.— Date  the  2nd  day  of  the  ligfit  side  of  Oe 
moon  in  Jeit  of  the  Sumbut  year  1917. 

400  o  o. — 2nd  day  of  theflight  side  of  the  mooa  hi 
Assin  the  second  ofthe  Sumbut  year  1917, 
25  o  o. — loth  day  of  the  light  side  of  the  moon  ii 
Assin  of  the  Sumbut  year  191 7. 

( The  other  side  of  the  account. ) 

5,65,24340. — 16,248  II  10     Up  to  the  1st  dayof  tbe 

light  side  of  the  mooc  n 
Assar  of  the  Sumbut  yeir 
1916. 

Balance  brought  over  from 
the  account  of  KhattHr 
Ram,  inclusive  of  interest 
up  to  the  ist  day  oi  the 
light  side  of  the  moon  ib 
Assar  of  the  Sumbut  year 
I9i6. 

Real  figures. 
16,148  II    10  Balance    d 
principal     as 

Kr  khatti. 
ibitedooaD' 
count   of  in- 
terest. 

18,167    15     10 

Deduct  onfaccount  ofUo^ 
est,  theretore  no  (further) 
interest,  &c.,  is  cadculatM 
in  this  sum. 

16,14s  II  10. 

Date  the   ist  day  of  tki 

light  side  of  the  mooa  ifl 

Assar.  First  item  debited 

to  the  account  oC  Bhayn 

Singh. 


2,019    4    o 


100    o    o 


16,24s 

II  10 

Rs.    As.  P. 

Months. 

Days. 

3,«38 

0 

0 

2,189    6    ^ 

1 

13 

«3« 

0 

0 

359    2  15 

0 

II 

897 

0 

0 

456    2  15 

I 

«9 

2,121 

8 

0 

S26  10    5 

2 

»7 

»,546 

12 

0 

552    7    0 

2 

24 

50 

4 

0 

16  14    0 

2 

29 

7.8«i 

4 

0 

2,340  »5    5 

3 

11 

3i222 

8 

0 

805  10    5 

4 

0 

5,5  «6 

12 

0 

500    0    0 

II 

1 

6,4  »3 

4 

0 

400    0    0 

16 

1 

82 

8 

0 

25    0    0 

3 

9 

5,   34,242  8  0 

776  7  3. 

Balance  up 

to  the  7th  day  of  the 
dark  side  ofthe  moon 
in  Magh  of  Sumbut 
year  192 1, being  part 
of  13,030—7  o>S'* 


i,7iG    o.      25. — Date  the   2nd    day    of  the 

light  side  of  the  moon  in 
Assar  of  the  Sumbut  year 
1916 

27,213    4*     400. — 6th  day  of  the  dark  side  oC 

the  moon  in  Sawun  of  the 
Sumbut  year  1916 

40,620    o.    600.— I  st  day  of  the  light  side  of  the 

moon  in  Sawun  ofthe  Sum- 
but  year  1916 


65-* 


69-« 


6r4« 
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could  not  state  the  actual  amount  of  Uie 
sums  lent,  but  it  was  not  so  much  as  the 
plaiatifiFs  alleged  in  their  plaint — no  part  of 
which  the  defendants  admitted.  Defendants 
further  said  that,  whatever  claims  the  plaint- 
iffs may  have  had  against  them,  the  same  are 
barred  by  the  Law  of  Limitation,  Act  XIV. 


33*783  8. 
33,700   o. 

6»73o    o. 

36,996    o. 

6,666  la. 

X<5^75    o« 
6,633    4« 

7.^    4- 
13,206    4. 

3»a93    4- 
39»4^    o. 

34*473    o- 

13,120  o. 
•3»326  12. 
36,160    o. 

254    4. 


500.— 5th  day  of  the  light  side  of 
the  moon  in  Sawun  of  the 
Sumbut  year  1916  ...      67-17 

500. — 10th  day  of  the  light  side  of 
the  moon  in  Savun  of  the 
Sumbut  year  1 9< 6  ...       67-12 

100. — i3th  day  of  the  h'ght  side  of 
the  moon  in  Sawun  of  the 
Sumbut  year  1916  ...      67 — 9 

400. — 14th  day  of  the  light  side  of 
the  moon  in  Sawun  of  the 
Sumbut  year  1916  ...      67 — ^8 

100. — 2nd  day  of  the  light  side  of 
the  moon  in  Bhadro  of  the 
Sumbut  year  1916  ...      66-20 

250. — 13th  day  of  the  light  side  of 
the  moon  in  Bhadro  of  the 
Sumbut  year  1916  ...      66 — 9 

100. — 15th  day  of  the  light  side  of 
the  moon  in  Bhaldro  of  the 
Sumbut  year  1916  ...       66 — 7 

1 15. — 2nd  day  of  the  dark  side  of 
the  moon  in  Assin  of  the 
Sumbut  vear  19  6  ...      66—5 

200. — sth  day  of  the  dark  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...       66 — 1 

50. — nth  day  of  the  dark  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...      65-26 

600. — 14th  day  of  the  dark  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...       65-23 

510.— 3rd  day  of  the  light  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...       65-19 

200. — 14th  day  of  the  li^ht  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...      65-18 

200.— 3rd  day  of  the  light  side  of 
the  moon  in  Bhadro  of  the 
Sumbut  year  1916  66-19 

400.— loth  day  of  the  light  side  of 
the  moon  in  Assin  of  the 
Sumbut  year  1916  ...      65—12 

4.— 5th  day  of  the  light  side  of 
the  moOfi  in  Ughun  of  the 
Sumbut  year  1916  ...      63-17 


13,030    7    5  — 


9,16,680    8 


Balance  up  to  the  7th 
day  of  the  dark  side  of 
the  moon  in  Magh  of 
Sumbut  year  1921. 


Due  in  calculation  figures. 
^,875    2    5 — Interest  due  at  12  annas 
per  cent. 

i3»o3o    7    5 — Balance  of  Principal. 


of  1859;  and  that,  if  the  Court  directed^  an 
account  of  all  sums  appearing  within  the  term 
of  three  or  six  years,  as.  the  Court  might,  on 
the  evidence,  consider  the  proper  time  in 
calculating  the  time  for  limitation,  ought 
not  to  be  charged  against  the  defendants. 

The  following  judgment  was  delivered  hy 
Norman y  J,y  in  the  Original  Court : — 

I  am  of  opinion  that  no  express  limita- 
tion is  provided  for  this  suit,  which  is  an 
action  for  money  lent  and  commission  on 
an  aurrutdary  account  and  one  entire  trans- 
action. Therefore,  though,  with  consider- 
able hesitation,  I  must  say  the  period  of  li- 
mitation is  six  years,  I  am  sorry  for  it, 
but  I  must  hold  the  case  is  not  barred  by 
the  statute  of  limitation.  I  regard  it  as  an 
interest  and  commission-account. 

The  defendant  appealed  against  this  judg- 
ment on  the  following  grounds  : — 

I. — For  that  the  Court  was  wrong  in 
ruling  that  no  express  period  of  limitation 
was  provided  for  the  case  under  Act  XIV. 
of  1859. 

2. — For  that  the  Court  was  wrong  in  rul- 
ing that  the  action  was  for  money  lent  and 
commission  on  an  aurrutdary  account,  and 
that  these  matters  formed  one  entire  transac- 
tion. 


19,905  9  10 — Clear  balance  due  up  to 
the  day  of  the  dark 
side  of  the  moon  in  Magh 
of  the  Sumbut  year  193 1« 


2,019  4  o — On  account  of  former 
interest,  which  is  deduct- 
ed above  from  Rs. 
18,167-15-6;  no  inter- 
est is  charged  on  Rs. 
2,019-4. 
^7  5  9 — Commission  (on)  aumit 
and  mundiljee  (Temple) 
84-11-6     3>IO-3. 

22,012  3  3'— Up  to  the 
7th  day  of  the 
dark  side  of 
the  moon  in 
Magh  or  date 
19th  January 
186^.  The 

plaint  has 

been     filed     for 
this  amount. 
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3. — For  that  the  Court  was  wrong  in 
ruling  that  the  accounts  between  the  plaint- 
iffs and  the  defendants  were  an  interest  and 
commission-account. 

4. — For  that  the  Court  was  wrong  in 
ruling  that  the  period  of  limitation  to  be 
applied  to  this  action  was  six  years. 

The  following  are  the  judgments  of  the 
Appellate  Court: — 

Peacocky  C,  y, — This  is  an  action  said 
to  be  brought  for  the  balance  of  an  ac- 
count. The  plaint  recites  that  "the  plaint- 
"  iffs  had  various  dealings  and  transac- 
"lions  with  the  defendants  as  aurrutdars, 
"and  as  the  result  of  such  transactions 
"there  is  now  due  by  the  defendants  to  the 
"plaintiffs,  on  balance  of  account  between 
"the  plaintiffs  and  the  defendants/'  a  certain 
sum  of  money  for  the  balance  of  principal 
advanced  by  the  plaintiffs  to  the  defendants, 
and  for  commission  at  i  per  cent,  and  for 
interest  at  9  per  cent,  per  annum.  The 
questions  are:  What  is  the  period  of  limita- 
tion applicable  to  such  a  suit  as  this,  and 
from  what  time  does  the  period  of  limitation 
commence  ? 

It  appears  to  me  that  the  period  of  limi- 
tation applicable  to  this  suit  is  clearly 
prescribed  in  Clause  9,  Section  i,  Act  XIV. 
of  1859.  The  suit  was  for  a  balance  of 
account,  and  also  for  commission  and  inter- 
est. As  to  both  those  causes  of  action  (nei- 
ther of  them  accruing  under  a  written 
contract),  the  period  of  limitation  is  3 
years  from  the  tinae  the  cause  of  action 
accrued. 

Then  when  does  the  cause  of  action  accrue  ? 
Section  8  enacts  that,  "  in  suits  for  balances 
"  of  accounts  current  between  merchants  and 
^'traders  who  have  had  mutual  dealings, 
"the  cause  of  action  shall  be  deemed  to 
''  have  arisen  at,  and  the  period  of  limita- 
"  tion  shall  be  computed  from,  the  close  of 
"the  year  in  the  accounts  of  which  there 


"  is  the  last  item  admitted  or  proved  indi- 
"  eating  the  continuance  of  mutual  dealin||[8  • 
"such  year  to  be  reckoned  as  the  same  is 
"reckoned  in  the  accounts."  Therefore, 
looking  to  the  year  from  which  the  pe- 
riod of  3  years  is  to  be  computed,  we 
find  it  is  to  be  computed  from  the  close 
of  the  year  in  which  the  last  item  was  "ad- 
"  mitted  or  proved  indicating  the  conti- 
"  nuance  of  mutual  dealings;*'  and  as  the 
period  of  limitation  is  3  years,  and  the 
account  was  closed  4  years  ago,  it  foUovs 
that  the  cause  of  action  is  barred  by  limi- 
tation. 

The  learned  Judge  in  the  Court  below 
does  not  appear  to  have  expressed  a  verr 
strong  opinion  upon  the  matter.  He  simply 
said :  "  1  am  of  opinion  that  no  express 
"  limitation  is  provided.  This  is  an  action 
"  for  money  lent  and  commission  on  an  aurntf* 
"dary  account  and  one  entire  transaclioB. 
"Therefore,  though  with  considerable  hcsl- 
"  tation,  I  must  %\y  the  period  of  limitation 
"  is  6  years.  I  am  sorry  for  it,  but  I  moil 
"  hold  that  the  suit  is  not  barred  by  the  itt* 
"  tute  of  limitation.  It  is  an  interest  and  com- 
"  mission-account."  It  appears  to  me  thA 
the  suit  being  for  money  lent  and  interest, 
the  period  of  limitation  applicable  to  it  w 
prescribed  by  Clause  9. 

The  decree  of  the  Lower  Court  will  be 
reversed,  with  costs  of  the  Lower  Court  and 
costs  of  appeal. 

Morgan,  J.— I  am  of  the  same  opinion,  wd 
desire  only  to  add  that  our  decision  in  th» 
case  does  not  touch  those  cases  where  there  is 
some  relation  of  trust  or  agency,  which  has 
never  been  distinctly  ended,  whatever  m*y 
be  the  law  applicable  to  them.  This  is  t 
case  in  which  clearly  the  relationship  be- 
tween the  parties  was  closed  more  than  4 
years  before  the  suit  was  commenced,  dnx- 
mg  all  which  period  the  plaintiff  shows 
nothing  but  entries  in  his  own  books 
I  changes  for  interest. 
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The  loth  September  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Okie/ 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge, 

Plaint  (Amendment  of) — Amending  issues — East 
India  Railway  Company  —  Section  11,  Act 
XVIII.  of  X854. 

Appeal  from  the  judgment  of  the  Hon  hie 
J.  P,  Norman,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court,  dated  the  i6th  August  iS6j. 

The  East  Indian  Railway  Company  (Defend- 
ants), Appellants, 


versus 

F.  J.  Jordan  and  others  (Plaintiffs), 
Respondents, 

The  Advocate- General  (Cowie)  and  Mr, 
J.  7\  Woodroffe  for  Appellants. 

Messrs,  J,  P,  Kennedy  and  E,  S,  Hyde  for 

Respondents. 


were  not  received  by  the  plaintiffs.  De- 
fendants offered  12  other  bales  in  lieu  of  those 
which  had  been  lost,  but  this  offer  plaintiffs 
refused  on  the  representation  of  Elahi  Bux's 
agent,  that  they  were  not  of  the  same  quality 
as  the  bales  which  were  short  delivered. 
Elahi  Bux  sued  the  plaintiffs,  and  obtained  a 
decree  against  them  with  co^ts  for  Rs. 
i»759-i2-9,  which  plaintiffs  were  compelled 
to  pay.  Hence  this  suit  against  the  Railway 
Company.  The  plaintiffs  were  unable  to  pro- 
duce the  bill  of  lading,  which  they  said  was 
stolen  from  Mr.  Rose  on  29th  June  1865 
along  with  other  papers  and  properties  at 
Howrah. 


The  defendants  acknowledged  that  they 
received  the  whole  of  the  42  bales,  but  said 
that  they  invariably  require  the  production 
of  the  document  given  by  them  to  the 
consignor  as  the  receipt.  On  its  produc- 
tion a  memorandum  of  the  quantity  delivered 
is  usually  made  on  it,  and  the  document  is 
returned  to  the  consignee.  The  plaintiffs 
were  frequently  asked,  both  before  and  after 
the  suit  was  brought,  to  produce  the  receipt 
given  for  the  goods,  but  no  direct  answer  was 
In  a  suit  in  which  plaintiffs  sued  as  partners  for  I  received    from   them ;  and  it  was  not  until 


damai^es  for  non-delivery  of  certain  goods,  and  in  which 
it  was  found  on  the  evidence  that  two  of  the  plaintiffs 
were  not  partners  at  the  time  the  cause  of  action 
accrued  or  when  the  gfoods  were  delivered,  the  Lower 
Court  ordered  that  the  names  of  the  two  plaintiffs  who 
were  not  parties  should  be  struck  out  of  the  plaint,  and 
g-ave  a  decree  to  the  rest  of  the  plaintiffs.  Held  that 
the  Judge  was  right  in  amending  the  issue,  and  that 
that  was  the  correct  mode  of*  amending  errors  in  a 
plaint. 

The  liability  of  the  East  India  Railway  Company 
as  common  carriers  with  respect  to  ordinary  goods,  is 
not  restrained  by  Section  1 1,  Act  XVIII.  of  1854.  That 
Section  means  thai:  notwithstanding  any  contract  or 
notice,  the  East  India  Railway  Company  are  liable  for 
loss  when  caused  by  gross  negligence  or  misconduct, 
leaving  other  cases  when  there  is  not  gross  negligence 
or  gross  misconduct  to  be  dealt  with  according  to  or- 
dinary law. 

The  plaintiffs,  who  were  carrying  on  the 
business  of  the  ''Indian  Bullock  Train  Com- 
pany/' alleged  that  they  received  from  one 
Elahi  Bux  of  Cawnpore  52  bales  of  cotton 
foT  carriage  from  Cawnpore  to  Calcutta. 
The  plaintiffs  delivered  these  bales  to  the  de- 
fendants on  25th  January  1865  to  convey  to 
Ho-rrah,  where  they  were  to  be  delivered  to 
plaintiffs  or  to  their  order.  The  defendants 
gave  the  plaintiffs  a  bill  of  lading,  which 
was  sent  to  the  plaintiff  Richard  Rose  at 
Howrah.  Mr.  Rose  presented  the  same,  and 
according  to  practice  signed  a  receipt  for 
the  goods  in  the  goods  office,  and  got  an 
order  on  the  godown  officer  for  them.  All 
the  bales  were  delivered,  except  12  which 
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after  the  institution  of  the  suit,  that  the 
defendants  were  for  the  first  time  informed 
that  the  receipt  was  stolen. 

The  judgment  of  Norman,  J,,  appealed 
against  was  as  follows : — 

On  the  25th  of  January  1865,  certain  per- 
sons calling  themselves  the  East  Indian 
Bullock  Train  Company  delivered  to  the 
defendants  at  Cawnpore  52  bales  of  cot- 
ton to  be  carried  to  Howrah,  and  delivered 
to  the  East  Indian  Bullock  Train  Company 
or  their  order.  Between  the  14th  and  the 
20th  of  March  40  bales  were  delivered  to 
the  Bullock  Train  Company.  The  remain- 
ing 12  bales  have  never  been  delivered  at 
all. 

The  present  action  was  brought  on  the 
22nd  May  1867.  But  there  is  no  imputation 
on  the  Indian  Bullock  Train  Company  on 
account  of  the  delay,  as  they  made  repeated 
claims  011  the  Railway  Company,  and  did 
not  sue  until  they  themselves  had  been  sued 
and  the  price  of  the  cotton  recovered  against 
them  in  the  Cawnpore  Court  by  Elahi  Bux, 
the  owner  of  the  same. 

The  Advocate-General  for  the  Company 
objected  that  the  Railway  Company  is  not 
liable  for  the  loss  of  any  goods  while  being 
carried  on  by  the  Railway  unless  the  loss  is 
caused  by  gross  negligence. 
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He   referred  to  the  nth  Section  of   Act 
XVIII.  of  1854  which  is  as  follows : — 

"  The  liability  of  such  Railway  Company 
for  loss  or  injury  to  any  articles  or  goods 
to  be  carried  by  them,  other  than  those 
specially  provided  for  by  this  Act,  shall 
not  be  deemed  or  construed  to  be  limited, 
or  in  any  wise  affected  by  any  public  notice 
given,  or  any  private  contract  made  by 
them,  but  such  Railway  Company  shall  be 
answerable  for  such  loss  or  injury  when  it 
shall  have  been  caused  by  gross  negligence 
or  misconduct  on  the  part  of  their  agents 
or  servants." 


« 

<c 
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The  construction  contended  for  is  a  very 
startling  one  because,  if  the  Advocate- Gen- 
eral's argument  is  well  founded,  it  amounts  to 
this  that  Indian  Railway  Companies  will  not 
be  bound  by  their  own  special  contracts  as 
to  the  carriage  of  goods.  The  Advocate- 
General  admitted  that  he  had  raised  the 
point  on  several  occasions,  but  that  in  none 
of  the  very  numerous  cases  of  actions 
against  the  Railway  Company  as  carriers 
decided  in  this  Court  has  his  view  ever 
been  acted  upon.  He  suggested  that  in 
this  case  I  must  assume  that  the  goods  were 
lost  in  the  transit,  and  that  it  is  distinguish- 
able from  some  of  the  other  cases  in  that 
respect. 

I  think  the  defendant's  liability  is  not 
affected  by  the  Section  in  question. 

There  are  three  Sections  of  Act  XVIII. 
of  1854  which  deal  with  the  liability  of 
Railway  Companies. 

By  the  9th  no  Railway  Company  is  an- 
swerable for  loss  or  injuries  to  passengers' 
luggage  unless  booked  and  separately  paid 
for. 

By  the  loth  no  Railway  Company  is  to 
be  liable  for  the  loss  of  gold,  &c.,  unless  the 
value  is  declared  and  an  insurance  rate 
paid. 

Now,  it  will  be  observed  that  these  two 
clauses  are  restrictive  and  negative  in 
form. 

In  the  first  case  the  Company  are  not  to 
be  liable  unless  the  luggage  is  booked.  But 
suppose  the  goods  are  booked,  what  is  the 
Company's  liability?  Is  it  provided  for  by 
the  Act?  No.  Then  it  follows  that  the  Act 
recognizes  a  liability  of  Railway  Companies 
as  carriers,  which  is  not  created  or  pro- 
vided for  or  regulated  by  the  Act. 


In  the  second  case  Railway  Compam 
are  not  to  be  liable  unless  the  value  of  goodi 
of  the  description  mentioned  in  the  SectioB 
is  declared  and  an  insurance  rate  paid. 

But  there  is  no  restriction  as  to  the  et- 
tent  of  the  obligation  under  which  Ra3» 
way  Companies  may  come  if  an  insoFua 
rate  is  paid. 

There  is  no  direction  as  to  the  form  d 
the  contract  into  which  Railway  Cooi* 
panies  are  to  be  at  liberty  to  enter.  They 
are  left  perfectly  free  to  enter  into  anj  «• 
gagements,  in  any  form,  which  the  necca- 
ties  of  trade,  the  pressure  of  competnioa 
or  due  care  for  their  own  security,  migH 
from  time  to  time  render  it  desirable  or 
convenient  to  adopt. 

The  nth  Section  is  expressed  in  affinia»| 
tive    and    not   in    negative    language.    Ibl 
Kennedy  referred  to  the  rule  of  constradiflW 
that  an    affirmative    statute    does   not  tilti 
away  the  common  law.     If  the  intention  W] 
been   to  restrict    the    liability    of    Rail«f 
Companies,  one  would  have  expected  to  W 
the  form  of  the   prior    Sections   coniinuet 
something  to  this  effect :  **  No  Raihvay  Cm' 
pany  shall  be  liable  for  loss  unless  ci*i 
by  gross  negligence  or  misconduct  onil 
part  of  their  agents  or  servants;"  or  ifll 
form  of  the  Clause  was  changed,  sonaeffj 
phrase  as  this:  "Such  Railway  Company  stal 
be  answerable  for  such   loss    or  injury  (Wf 
when   it   shall   have   been  caused  by  grt* 
negligence  or  misconduct,  &c."  The  abscB*^ 
of  such  terms  of  restriction  shows  that  ^ 
Legislature  did  not  contemplate  the  limi* 
tion  of  the  liability  of  Railway   Com^vm 
in  cases  falling  within  the   nth  Section » 
the  same  way  as  their  liability  is  limited  of 
the  9th  and  loih  Sections.     It  would  be» 
absurdity   that   Railway    Companies,   whici 
are  left  to  their  ordinary  liabilities  as  cOt 
mon  carriers  for  passengers'  luggage  bookjj 
and  paid  for  as  goods  to  be  carried,  shooM* 
exempted  from  such  liability  and  subjccw 
to  a  much  more  restricted  liability  for  gw 
carried  on  the  railway  entirely  under  ww 
own  control.     It  would  be  still  more  absom 
that  they  should  be  allowed  to  make  any  cflj 
tract  binding  themselves   to  any  extcn*  • 
liability  as  insurers  of  valuable  goods  lywl 
in  small  compass,  such  as  gold,  i^*''^'|^'j 
Government  securiiies,  and  the  like,  andpi 
that  they  should  not  be  at  libert)',  to  ts0  ^ 
into  any  special  contracts  as  to  the  carnap 
of  ordinary  merchandize. 

The  object   of   the    nth  Section  to. ^ 
straining  Railway  Companies  from  liin'W 
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their    liability    by    private   contract    is,    no 
doubt,    the    same    as    that  of  the  English 
Railway  and  Canal  Traffic  Acts  17  and  18 
Victoria,  Chapter   31.     Railway   Companies 
have   virtually    a    monopoly.     A    merchant 
wishing  10  send  his  goods  from  one  place  to 
•   another  with   which  it   is  connected   by    a 
line  of  Railway  has  practically  no  alterna- 
tive.    For    the    carriage    of    articles  where 
prompt  despatch  is  important  be  must  em- 
ploy the  Railway  as  his  carrier  or  fall  be- 
hind his  competitors  in  trade. 

The  Legislature  both  here  and  in  England, 
as  I  think  most  rightly,  has  interfered  for 
the  protection  of  persons  forwarding  goods 
by  Railway,  treating  them  as  persons  not  in 
a  position  to  deal  upon  equal  terms  with  the 
Company.     The  Indian  enactment  is   even 

:-  more  stringent  than  the  English  Act  in  re- 
straining Railway  Companies  from  limiting 
their  liability,  because  in  India  there  is  no 

:  competition  amongst  rival  Railway  Com- 
panies, and  the  monopoly  is,  therefore,  more 

■:.    complete. 

There  is  no  analogous  reason  for  the  enact- 

.  ment  of  any   law   limiting  the   liability  of 

y  Railway  Companies,  or  their  power  to  bind 

' y  themselves  by  any  contracts  they  think  fit  to 

j-  enter  into. 

Another  point  arose  during  the  course  of 
the  case.  Four  persons,  Francis  J.  Jordan, 
Kdward  Jordan,  one  Mothoorapershad,  and 
Richard  Rose,  joined  in  bringing  this  suit  as 
constituting  the  Indian  Bullock  Train  Com- 
pany, Limited.  It  appeared  in  evidence  that 
Mr.  Rose  did  not  become  a  partner  until  the 
month  after  the  goods  had  been  delivered 
by  the  Railway  Company  to  be  carried,  and 
there  was  no  proof  that  Mothoorapershad 
was  a  partner.  It  was  objected  that  Mr. 
Rose  and  Mothoorapershad  had  been  impro- 
perly joined  as  parties,  and  that  the  suit  was 
wrongly  brought.  On  the  application  of  the 
plaintiffs'  Counsel,  I  allowed  the  names  of 
Richard  Rose  and  Mothoorapershad  to  be 
struck  out,  notwithstanding  the  objection 
taken  by  the  defendants  that  I  had  no  power 
to  ^o  so.  I  thought  it  clear  that  I  could 
do  so;  and  I  find  that  in  a  reported  case 
Mr.  Justice  Levinge  exercised  a  similar 
power. 

The  Railway  Ticket  given  by  the  defend- 
ants to  the  plaintiffs  stipulates  that  ''  the 
production  of  this  ticket  will  be  required 
at  the  station  to  which  the  goods  are  sent 
before  they  can  be  delivered/' 


It  appears  that  the  ticket  of  the  plaintiffs 
had  been  lost.  But  nothing  turns  on  this, 
because  it  is  clear  that  the  ticket  had  been 
repeatedly  produced  at  the  station,  and  been 
registered  before  the  loss  of  it,  which  took 
place  in  June,  full  three  months  after  the 
goods  ought  to  have  been  delivered  to  the 
plaintiffs  by  the  Railway  Company. 

The  value  of  the  12  bales  at  the  time  of 
the  loss  is  shown  to  have  been  1,204  rupees. 
There  will,  therefore,  be  a  decree  for  the 
plaintiffs  for  this  sum,  with  costs  on  scale  2. 

The  defendants  appealed  against  this 
judgment  on  the  following  grounds : — 

First, — That  the  suit  ought  to  have  been 
dismissed  with  costs,  the  defendants  being 
sued  as  common  carriers  and  there  being  no 
evidence  to  prove  that  they  were,  and  they 
not  in  fact  being,  common  carriers. 

Second, — That  the  suit  ought  to  have  been 
dismissed  with  costs,  it  being  brought  by 
four  persons  as  plaintiffs  upon  an  alleged 
joint  bailment,  and  it  being  proved  that  two 
of  them,  viz.^  Richard  Rose  and  Mothoora- 
pershad, had  no  interest  whatever  in  the 
subject-matter  of  and  did  not  join  in  the 
bailment. 

Third, — That  the  said  Judge  ought  not  to 
have  allowed  the  plaintiffs  to  amend  the 
plaint,  by  striking  out  the  names  of  the 
plaintiffs  Richard  Rose  and  Mothoora- 
pershad. 

Fourth, — ^That  the  suit  ought  to  have  been 
dismissed  with  costs,  there  being  no  evidence 
that  the  loss  of  the  goods  in  question  was 
caused  by  gross  negligence  or  misconduct 
on  the  part  of  the  defendants'  agents  or 
servants. 

Fifth, — That  the  learned  Judge  decided  the 
case  on  an  erroneous  construction  of  Section 
II  of  the  Railway  Act,  XVIII.  of  1854. 

The  Judgment  of  the  Appellate  Bench  was 
delivtred  as  follows  by 

Peacock,  C,  J, — It  appears  to  me  that  the 
judgment  appealed  against  is  correct  and 
ought  to  be  affirmed.  The  suit  was  brought 
by  several  persons  who  alleged  that  they 
carried  on  business  in  co-partnership  under 
the  style  of  the  Indian  Bullock  Train  Com- 
pany, and  that,  at  the  time  of  the  delivery 
of  the  goods  to  the  East  Indian  Railway 
Company,  they  were  partners.  It  appeared 
on  the  evidence  that  all  the  plaintiffs  were 
not  co-partners  at  the  time  the  cause  of  action 
accrued,  or  when  the  goods  were  delivered. 
The  Court  under  the  provisions  of  Act  VIII. 
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of  1859  amended  the  issue,  and  raised  the 
question  whether  the  plaintiffs  were  or  were 
not  partners.  It  appears  to  me  that  the  Judge 
had  power  to  amend  the  issue,  and  that  that 
is  the  correct  mode  of  amending  errors  in  a 
plaint.  You  don't  amend  the  plaint,  but  you 
may  amend  the  issue  at  any  time  so  as  to 
raise  the  real  questions  in  difference  between 
the  parties.  Section  141  says:  ''At  any  time 
"  before  the  decision  of  the  case,  the  Court 
''may  amend  the  issues  or  frame  additional 
"  issues  on  such  terms  as  to  it  shall  seem  fie ; 
*'  and  all  such  amendments  as  may  be  neces- 
"  sary  for  the  purpose  of  determining  the  real 
"  question  or  controversy  between  the  parties 
"shall  be  so  made."  This  was  necessary 
for  the  purpose  of  determining  the  real  ques- 
tion in  controversy,  as  to  whether  the  plaint- 
iffs or  any  of  them  were  entitled  to  recover. 
In  England  when  several  plaintiffs  are  im- 
properly joined  in  an  action  of  tort,  not 
of  contract,  the  misjoinder  can  only  be  taken 
advantage  of  by  a  plea  in  abatement.  There 
is  nothing  of  the  kind  here,  and  therefore 
there  must  be  some  mode  of  proceeding. 
The  more  correct  course  would  have  been 
for  the  Judge  merely  to  have  amended  the 
issue,  and  to  have  allowed  all  the  plaintiffs 
to  remain  as  parties  to  the  suit. 

If  upon  the  amended  issue  it  had  been 
found  that  only  two  of  the  plaintiffs  were 
partners  at  the  time  of  the  delivery  or  when 
the  cause  of  action  accrued,  the  Court  would 
have  found  that   only  two  were  partners  at 
that  time,  and  would  have  decreed  that  they 
should  recover  the  value  of  the  goods,  and 
that  decision  would  have  been  binding  and 
conclusive  on  all  the  parties.    If  there  was 
an  error,   it  has  only  been  in  striking  the 
names  of  two  of  the  plaintiffs  out  of  the 
record  instead  of  leaving  them  in  the  plaint 
and  giving  a  decree  in  favor  of  the  other 
plaintiffs  who  were  found  to  have  been  part- 
ners.   It  may  make  a  difference  if  you  strike 
out  the  names  of  some  of  the  plaintiffs,  be- 
cause if  the  suit  fails  the  defendants  would 
have  to  look  to  the  remaining  plaintiffs  for 
their  costs  and  they  might  be  thereby  in- 
jured.    In  this  case  the    defendants   have 
failed  and  have,  therefore,  not  been  injured 
by  having  the  names  of  some  of  the  plaint- 
iffs struck  out  of  the  record.    There  has  been 
no  substantial  injury  done  to  the  defendants 
by  striking  the  names  of  the  plaintiffs  who 
were  not  partners.    If  that  was  an   error, 
Section    350    applies     which     says:   "The 
"judgment  may  be  for  confirming  or  revers- 
"  ing  or  modifying  the  decree  of  the  Lower 
"Court.    But  no  decree  shall  be  reversed 


"  or  modified,  nor  shall  any  case  be  remand* 
"  ed  to  the  Lower  Court  on  account  of  any 
"error,  defect,  or  irregularity  either  in  the 
"decision  or  in  any  interlocutory  order 
"  passed  in  the  suit  not  affecting  the  merits 
"  of  the  case  i>r  the  jurisdiction  of  the  Coiut.'' 
The  order  was  an  interlocutory  order,  bat 
the  error,  it  any,  was  not  one  which  has  caosed 
injury  to  the  defendants,  and  conseqiteotij 
it  is  not  a  ground  for  reversing:  the  decree 
on  appeal. 

The  only  remaining  question  is  what  is 
the  effect  of  Section  1 1  of  Act  XVIII.  of  1854 
which  has  been  cited.  By  the  Act  of  Incor- 
poration the  East  Indian  Railway  Company 
was  incorporated  for  the  purpose  of  making, 
constructing,  and  working  the  Railway,  &c, 
and  they  were  authorized  and  required  to 
carry  on  the  business  of  carriers.  They  ui 
to  work  the  line  in  such  a  manner  as  nif 
be  agreed  upon.  Possibly  the  agreemdl 
between  the  Plaintiff  Company  and  the  Ei< 
Indian  Railway  Company  cannot  be  lookcdi 
by  us,  as  it  is  not  in  evidence ;  and  shttUifll 
it  out  of  view  we  do  not  find  whether  w 
Railway  Company  agreed  to  act  as  comma 
carriers ;  but  we  find,  in  point  of  fact,  tfc< 
the  defendants  acted  as  common  carriers  tk 
took  the  goods  as  such ;  and  therefore  « 
must  assume,  as  against  the  Company,  thi 
they  were  only  carrying  on  that  busiDfl|. 
which  they  would  have  been  authorized  • 
do  if  they  had  entered  into  an  agreemcat; 
but  we  cannot  assume  that  they  have  carriei 
on  business  as  carriers  without  authority. 

Under  these  circumstances,  it  appears  © 
me  that  there  is  sufficient  evidence  that  the 
East  Indian  Railway  Company  were  carrying 
on  business  as  carriers  and  received  those 
goods  as  such. 

Now  have  they  limited  their  responsibililji 
or  are  they  liable  as  common  carriers,  the 
goods  having  been  received  by  them  and  not 
delivered  ? 

The  only  limitation  is  by  Section  1 1  which 
says :  "  If  at  the  time  when  the  right  » 
bring  an  action  first  accrues  the  person 
to  whom  the  right  accrues  is  under  a  lepj 
disability,  the  action  may  be  brought  bf 
such  person  or  his  representative  witlna 
the  same  time  after  the  disability  shall  hi« 
ceased,  as  would  otherwise  have  been  allowed 
from  the  time  when  the  cause  of  action  ^ 
crued,  unless  such  time  shall  «<^^^  ^ 
period  of  three  years,  in  which  case  the  w 
shall  be  commenced  within  three  years  fnw" 
the  time  when  the  disability  ceased ;  but  it« 
that  time  when  the  cause  of  action  accrt* 
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to  any  person,  he  is  not  under  a  legal  disabi- 
lity, no  time  shall  be  allowed  on  account  of 
any  subsequent  disability  of  such  person  or 
of  the  legal  disability  of  any  person  claiming 
through  him."  It  appears  to  me  that  that 
Clause  is  merely  a  saving  Clause,  restraining 
them  from  limiting  their  liability  with  regard 
to  ordinary  goods  beyond  gross  negligence 
and  misconduct.  They  possibly  may,  with 
the  consent  of  the  Government,  limit  their 
liability  for  loss  arising  not  by  gross  neglect, 
but  they  have  not  obtained  the  consent  of 
Government,  and  have  not  entered  into  a 
contract  or  given  notice  limiting  their 
liability. 

Section  11  means  that  notwithstanding 
any  contract  or  notice  they  shall  be  liable 
for  loss  when  caused  by  gross  negligence 
or  misconduct,  leaving  other  cases,  when 
there  is  not  gross  negligence  or  gross  miscon- 
duct, to  be  dealt  with  according  to  ordinary 
law. 

The  judgment  of  the  learned  Judge  will 
be  affirmed  with  No.  2  costs. 

Macpherson,  J.,  concurred. 


The  2ist  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yuslice,   and   the    Hon'ble   J.   B.    Phear, 
Judge. 

!  Salt  for  specific  performance— High    Court— 
I  Contract. 

i 
I 

Appeal  from  an  order  passed  by  the  Hon'ble 
y,  p.  Norman,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court, 

Ununtoram  Doss  and  another  (Plaintiffs), 
i  Appellants^ 

versus 

Ramlochun  Aitch  and  another  (Defendants), 

Respondents, 

Mr.  7.  T.  Woodroffe  for  the  Appellants. 

The  Respondents  were  not  represented. 

The  High  G>urt  can, under  the  Charter  and  Act  VI 1 1,  of 
'859,  grant  specific  performance  of  part  of  a  contract, 
and  give  damages  for  the  breach  of  the  remainder. 

In  a  suit  for  specific  performance  of  a  contract, 
the  cause  of  action  is  sufficiently  shown  by  a  state- 
ment  of  the  terms  of  the  contract  followed  by  the 
averment  of  the  refusal  of  the  defendant  to  perform 
it^  with  a  readiness  and  willingness  of  the  plaintiff  to  do 
hit  part  in' it. 


This  was  an  appeal  from  the  order  of 
Norman,  J.,  rejecting  the  plaint  in  this  suit. 

The  plaint  set  forth  that  the  plaintiffs 
were  entitled  to  six  parcels  of  land,  the  de- 
tails of  which  were  given,  and  were  pos- 
sessed of  the  stock-in-trade  and  business  of 
a  spice  trade  carried  on  under  the  style  of 
Bullodeb  Dass.  On  2nd  April  1869  the 
plaintiffs  agreed  with  defendants  to  sell  the 
said  six  parcels  of  land  and  the  spice  busi- 
ness for  Rupees  3,329-8-0.  The  defendants 
agreed  to  accept  a  conveyance  from  the  plaint- 
iffs, and  paid  them  Rupees  600,  whereupon 
plaintiffs  made  over  to  the  defendants  the 
key  of  the  shop  which  the  defendants  still 
retain.  The  plaintiffs  stated  that  they  were 
ready  to  perform  their  contract,  and  on  21st 
June  1867  they  tendered  to  the  defendants  a 
conveyance  and  a  bill  of  sale,  but  the  defend- 
ants refused  to  accept  them  or  to  pay  the 
balance  of  the  purchase  money.  Plaintiffs 
therefore  prayed  for  specific  performance  for 
recovery  of  the  balance  of  purchase- money 
and  of  all  expenses  incurred  by  them.  There 
was  also  a  prayer  for  general  relief. 

Norman,  J.,  rejected  the  plaint,  being 
of  opinion  that  it  did  not  show  any  right  to 
the  relief  sought  by  way  of  specific  perform- 
ance of  the  contract.  He  added  that  the 
plaintiffs  may  have  an  adequate  remedy  of 
another  description. 

The  plaintiffs  appealed  and  contended  that 
the  plaint  did  disclose  a  right  to  the  relief 
sought ;  that  the  learned  Judge  was  in  error 
in  rejecting  the  plaint  on  the  ground  that 
there  was  an  adequate  remedy  of  another 
description — there  being  no  such  other  re- 
medy; and  if  there  were,  that  does  not  afford 
any  reason  for  rejecting  the  plaint  in  which 
with  other  relief  the  one  form  of  remedy 
staled  therein  is  sought ;  and  lastly,  that  even 
if  the  plaint  did  not  show  that  the  plaintiffs 
had  a  right  to  specific  performance,  it  was 
shown  that  the  plaintiffs  were  entitled  to 
sue  for  the  balance  of  the  purchase-money 
and  other  sums  therein  claimed. 

The  following  are  the  judgments  of  the  Ap- 
pellate Court: — 

Peacock,  C,  J. — In  this  case  the  learned 
Judge  rejected  the  plaint  upon  the  ground 
that  it  did  not  show  any  right  to  the  relief 
sought  by  way  of  specific  performance  of  the 
contract,  and  that  the  plaintiffs  might  have 
an  adequate  remedy  of  some  other  description. 
The  contract,  as  set  out  in  the  plaint,  was  a 
contract  for  the  sale  of  land  at  Baraset,  and 
also  for  the  sale  of  the  stock-in-trade,  goods, 
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effects,  and  chattels  of  the  spice  trade.  The 
stock-in-trade  was  wholly  unconnected  with 
the  lands  ;  and  the  sum  agreed  to  be  paid  for 
it  was  distinct  from  that  at  which  the  lands 
were  to  be  sold.  The  lands  were  stated  to 
be  at  Baraset,  and  the  stock-in-trade  to  be  the 
slock-in-trade  of  a  spice  business  carried  on 
at  Burra  Bazar.  The  price  agreed  to  be  paid 
for  the  lands  was  1,700  rupees,  that  for  the 
stock-in-trade  Rupees  1,629-8-0,  makingatotal 
of  Rupees  3,329-8-0.  The  plaint  avers  that 
the  defendants  paid  the  sum  of  Rupees  600  to 
the  plaintiffs,  who  thereupon  delivered  over 
the  key  of  the  said  shop  to  the  defendants 
who  are  still  in  possession  of  the  same. 
"The  said  shop"  probably  refers  to  No.  10 
Burra  Bazar;  but  the  plaint  does  not  stale 
that  it  was  the  shop,  or  that  the  goods  were 
in  it ;  and  consequently  the  averment  that  he 
had  delivered  over  the  key  of  the  shop  was 
not  necessarily  an  averment  that  the  goods 
had  been  delivered.  There  was  no  allegation 
in  the  plaint  that  the  plaintiffs  had  made  out 
a  good  title  to  the  land  ;  it  merely  alleges  that 
the  plaintiffs  were  seized  and  possessed  of  or 
otherwise  well  entitled  to  the  same;  but  the 
plaintiffs  aver  that  they  were  at  all  times 
and  still  are  ready  and  willing  to  complete 
the  contract  on  their  part;  that  they  had 
tendered  a  conveyance  of  the  lands  and  the 
bill  of  sale  of  the  stock-in-trade,  but  the 
defendants  refused  to  accept  the  same  or  to 
pay  the  balance  of  the  purchase-money. 
The  plaintiffs  therefore  prayed  that  the  defend- 
ants might  be  compelled  specifically  to  per- 
form their  contract  and  to  pay  the  balance  of 
the  purchase-money,  and  that  the  plaint- 
iffs might  have  such  further  or  other  relief  as  to 
the  Court  might  seem  fit. 

It  is  clear  that  a  suit  for  specific  per- 
formance would  lie  in  respect  of  the  land ; 
and  it  is  clear  that  if  the  plaintiffs  had 
delivered  the  goods  to  the  defendants,  the 
latter  would  be  bound  to  pay  the  remain- 
der of  the  purchase-money,  which,  as  re- 
gards the  goods,  would  be  a  specific  per- 
formance of  the  contract.  Courts  of  Equity 
in  England,  may  grant  specific  performance 
of  part  of  a  contract,  and  give  damages  for 
the  breach  of  the  remainder;  and  although 
the  Act  of  Parliament  under  which  that  is 
done  has  not  been  expressly  extended  to  this 
country,  still  I  have  no  doubt  that  the  Courts 
in  this  country  have  a  similar  power  under 
the  provisions  of  the  Charter  and  Act  VIII.  of 
1859.  Without  reference,  then,  to  any  tech- 
nical objections  which  might  in  England  be 
aken  in  a  Common  Law  Court  by  way  of 
general  demurrer,  the  plaint  shows  that  there 


was  a  contract  between  the  parties ;  that  the 
plaintiffs  were  at  all  times  ready  and  willing 
to  perform  it ;  that  the  defendants  had  refused 
to  perform  their  part  of  it;  and  there  was 
a  prayer  for  specific  performance  or  such  other 
relief  as  the  Court  might  think  fit  to  gprant. 
Ic  appears  to  us  that  for  the  purposes  of  a 
plaint  there  was  a  sufficient  cause  of  actiaa 
shown,  and  that  the  plaint  ought  to  have  been 
admitted,  leaving  other  particulars  to  a  writ* 
ten  statement  if  the  Courts  thought  neces- 
sary to  order  it,  or  to  issues  which  miglit 
be  raised  by  the  Court  at  the  proper  stage 
of  the  cause  for  the  purpose  of  determining 
whether  the  defendants  had  or  had  not  a 
defence  to  the  plaintiffs'  demand.  I  think 
that  the  plaint  ought  therefore  to  have  been 
admitted,  and  that  the  order  of  the  Cooet 
rejecting  it  ought  to  be  reversed  with 
of  this  appeal,  to  be  taxed  according  to 
No.  2  and  to  be  costs  in  the  caase  if  tke 
plaintiffs  succeed. 

Phear,  J, — I  concur  entirely  in  the  jad^ 
ment  of  the  Chief  Justice.  I  would  add  dal 
in  my  opinion  in  a  suit  for  specific  perforai- 
ance  of  a  contract,  the  cause  of  action  is 
ciently  shown  by  a  statement  of  the 
of  the  contract  followed  by  the  averm 
the  refusal  of  the  defendant  to  perform  it,  ^S^ 
a  readiness  and  willingness  of  the  plainctf  lit 
do  his  part  in  it.  If  the  contract  is  one  flf 
which  the  Court  will  not  enforce  S{>ecific  p0? 
form  ance,  of  course  a  cause  of  action 
not  appear;  but  if  a  part  of  the  contract  I 
such  as  will  be  enforced,  I  think  that  tli4P 
objection  does  not  apply.  In  England  at  the 
present  time  a  Court  of  Equity  will  entertaia 
a  suit  for  specific  performance  of  a  contract* 
and  grant  specific  performance  of  part  csbHA 
with  an  award  of  damages,  if  necessary.  Got 
the  remainder.  That  appears  from  the  caseol 
Kay  versus  Johnson,  2  Hemming  and  MiUer« 
It  was  only  lately  that  the  Courts  of  Chaih 
eery  obtained  this  power  of  dealing  with  asai( 
for  specific  performance  ;  but  I  agree  with.  Aft 
Chief  Justice  that  we  have  that  power  ander 
our  Letters  Patent  and  Act  VIII.  CoiiSB», 
quently  we  are  at  any  rate  now  in  the  sun^ 
position  in  relation  to  this  matter  as  th^ 
Courts  of  Equity  in  England.  I  ther^i 
think  that  it  is  no  objection  to  a  plaint 
specific  performance  of  a  contract  tendered  it 
this  Court,  that  a  portion  of  the  contract  ^ 
such  that  it  is  possible  the  Court  will  en 
tually  on  hearing  the  case  award  damage^;' 
instead  of  specific  performance,  in  respect  oi 
that  point.  For  this  reason,  in  addidon  to 
those  stated  by  the  Chief  Justice,  I  entirely 
concur  in  his  judgment. 
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The  6th  May  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
yusticey  and  the  Hon'ble  J.  P.  Norman, 
Judge. 

Commission—E  vidence— H  igh  Court—  With- 
drawal of  suit  on  appeal — Section  37,  Act 
XXill.  of  x86x. 

Appeal  from  the  judgment  of  the  Hon  hie  W. 
Afarkby,  exercising  the  Ordinary  Original 
Civil  Jurisdiction  of  ihe  High  Court,  dated 
/he  ijth  December  i86j, 

Gregory  and  others  (Defendants),  Appellants^ 

versus 

Dooley  ChandKandary  Mull  (Plaintiff), 

Respondent, 

Woodroffe  for  the  Appellants. 

The  Advocate^  General  and  Marinden  for  the 

Respondent. 

A  party  who  has  not  joined  in  a  commission  is  en- 
titled to  cross-examine  the  witnesses  who  are  examin- 
;  ed  under  the  Commission. 

Where  a  Commissioner  took  the  evidence  of  witnesses 
'  when  the  last  return  day  of  the  Commission  had  expired, 
'  it  was  held  that  the  depositions  of  the  witnesses  were 
•ot  admissible  in  evidence  in  the  cause. 

Under  Section  37,  Act  XXIII.  of  1861,  the  Higrh 
I  Court  upon  appeal  from  a  Jud^e  sitting  in  the 
,  exercise  of  the  Ordinary  Orig^inail  Jurisdiction  of 
I  tile  Court,  has  power,  before  pronouncing  final  judg- 
'  lAent  in  appeal,  to  permit  the  plaintiff  to  withdraw 
^  frofn  the  suit  with  liberty  to  bdn^  a  fresh  suit. 

The  plaintiffs  in  this  suit  alleged  that  on 
the  19th  January  i866,  they  shipped  certain 
goods  on  board  the  "Gertrude,"  bound  for 
Bombay,  and  obtained  from  the  defendants  a 
Policy  of  Insurance  in  respect  of  those  gooils. 
The    plaintiffs    paid    the   premium   on   the 
said    policy,   and   did   all   that  was   neces- 
sary to  entitle  them   to   payment,    in    the 
event   of   the   goods   being   lost  by   a   risk 
insured  against.     On  the  loth  day  of  Febru- 
jiry  1866,  the  "  Gertrude"  with  the  said  goods 
I  on  board  was  stranded,  and  the  goods  were 
•totally  lost  with  the  exception   of  a  small 
portion  thereof,  which  was  landed  in  a  dam- 
aged state,  and  realized  the  net  sum  of  Rupees 
2,249 — the  loss  being  much  more  than  5  per 
cent.     A  protest  of  the  loss  was  lodged  at 
Colombo  on  ihe  23rd  of  March  1866.     The 
defendants  had  notice  of  the  loss,  and  were 
requested  to  pay  the  amount,  but  have  neg- 
lected to  do  so. 

The  plaintiffs,  therefore,  prayed  that  the  de- 
fendants may  be  ordered  to  pay  to  them  the 


sum  of  Rupees  17,616  insured  to  the  plaint- 
iffs by  the  said  policy,  or  such  other  sum  as, 
under  the  circumstances,  the  Court  shall  think 
right,  the  plaintiffs  offering,  in  the  event  of 
the  whole  amount  secured  by  the  said  policy 
being  paid  to  them,  to  make  over  to  the  defend- 
ants any  rights  which  the  plaintiffs  may  have 
to  the  net  proceeds  of  the  goods  sold  in  a 
damaged  state  as  aforesaid.. 

The  defendants  acknowledged  that  the 
plaintiffs  effected  the  insurance  on  the  goods 
as  mentioned  in  the  plaint ;  but  they  averred 
that  they  did  not  know  whether  the  goods 
were  on  board  the  ship  at  the  time  the  vessel 
was  stranded,  or  whether  the  said  goods  or 
any  portion  of  them  had  been  lost.  They 
also  denied  that  they  ever  received  pro- 
per notice  of  such  loss,  and  said,  therefore,  that 
they  were  not  liable  to  the  plaintiffs. 

The  plaintiffs  obtained  a  Commission  ad- 
dressed to  the  District  Jud^e  of  Batticalloa  in 
the  island  of  Ceylon  and  to  the  Government 
Agent  of  the  Eastern  Province  of  that  Island, 
to  examine  witnesses  on  their  behalf.  The 
Commission  issued  on  the  22nd  of  May  1867, 
and  was  made  returnable  in  six  weeks  from 
that  date.  The  Commissioners  did  not  re- 
ceive the  Commission  till  the  3rd  of  September. 
They  took  the  evidence  of  witnesses  on  the 
6th  of  that  month,  and  made  their  return 
to  the  Commissioner  on  the  following  day.  The 
defendants  had  permission  to  join,  but  did 
not  join  in  the  Commission.  An  application 
to  enlarge  the  time  of  the  Commission  till 
the  trial  of  the  suit  was  refused  on  the 
i4ih  September.  The  return  of  the  Com- 
mission was  received  by  the  High  Court 
and  filed  on  the  23rd  September.  The  case 
was  decided  by  the  High  Court  on  the  17th 
December. 

Markhy,  J,,  relying  on  the  evidence  given 
under  the  Commission,  gave  a  decree  to  the 
plaintiffs  for  the  full  amount  claimed,  with 
costs  on  scale  No.  2.  The  defendants  appeal- 
ed against  this  judgment. 

When  the  appeal  came  for  hearing' on  the 
5th  of  May,  Mr.  Woodroffe  for  the  appellant 
first  urged  that  the  depositions  of  the  wit- 
nesses examined  under  the  Commission  could 
not  be  received  in  evidence,  inasmuch  as 
they  were  taken  after  the  time  for  the  return 
of  the  Commission  had  elapsed. 

The  Advocate-Generalr^/i/ra  contended  that 
there  was  no  good  ground  for  rejecting  the 
evidence.  The  defendants  had  an  opportunity 
afforded  them  of  joining  in  the  Commission 
but  did  not  avail  themselves  of  it,  and  could 


i8 


Appeals  from 


THE  WEEKLY  REPORTER.  Original  Jurisdiction,  [VoL  XIV. 


not  on  that  account  have  examined  the  wit< 
nesses. 

Mr.  Woodroif  e  in  reply  contended  that  a  party 
has  a  right  to  examine  witnesses,  though  he 
may  not  have  joined  in  a  Commission.  (Stein- 
keller  and  Newton,  i  Scott  N.  S.,  148; 
Taylor  on  Evidence,  page  477.) 

The  Court  delivered  judgment  as  follows  on 

this  point: — 

Peacock^  C.  f. — ^The  second  ground  of  ap- 
peal in  this  case  is  that  depositions  purporting 
to  have  been  taken  under  a  Commission  from 
this  Court  were  wrongly  admitted  in  evidence, 
the  time  limited  for  the  return  of  the  said  Com- 
mission having  expired  before  any  such  return 
was  made,  and  before  the  said  depositions  were 
taken. 

It  appears  that  on  the  4th  of  May  1867,  an 
order  for  a  Commission  was  issued  at  the 
instance  of  the  plaintiff,  to  be  returnable 
within  six  weeks  from  that  date.  The  defend- 
ants were  to  be  at  liberty  to  join  in  the  Com- 
mission within  four  days.  The  Commission 
issued  on  the  22nd  of  May,  and  was  return- 
able according  to  the  order  within  six  weeks 
from  that  date.  It  was,  therefore,  returnable 
on  the  3rd  of  July.  The  defendants  did  not 
join  in  the  Commission.  After  the  day  on 
which  the  Commission  was  returnable,  viz.,  on 
the  8th  of  July,  an  order  was  made  that  the 
return  should  be  enlarged  till  the  1 5th  of  July. 
After  that  day,  wa.,  on  the  22nd  of  July,  the 
return  was  agai  n  enlarged  for  three  weeks  which 
ended  on  the  12th  of  August.  On  that  day 
an  application  was  made  to  Mr.  Justice  Markby 
for  a  further  enlargement  of  the  Commission. 
The  summons  was  to  show  cause  why  the 
date  of  the  return  of  the  Commission  should 
not  be  further  extended  for  a  fortnight.  Mr. 
Justice  Markby,  being  satisfied  by  affidavit  that 
that  summons  had  been  served,  ordered  that 
the  hearing  of  the  suit  be  adjourned  to  the 
1 6th  of  September  next,  and  that  it  should 
be  heard  peremptorily  on  that  day.  Nothing 
is  said  in  the  order  as  to  the  enlargement  or 
non  enlargement  of  the  return  day  of  the 
Commission.  But  we  are  informed  that  Mr. 
Justice  Markby  considered  it  unnecessary  to 
enlarge  the  return.  The  order  is  drawn  up 
upon  hearing  the  Advocates  of  both  sides,  but 
it  is  said  that  the  defendants  did  not  appear 
on  that  occasion.  It  would  not  be  usual  to 
state  that  an  order  was  drawn  up  upon  an  affi- 
davit of  the  due  service  of  the  summons  if 
both  parties  appeared.  I  do  not  think  that  it 
is  material  whether  the  defendants  did  or  did 
not  appear,  inasmuch  as  the  order  mentions 


nothing  of  the  enlargement  of  the  retonid 
the  Commission ;  and  we  mast  take  it  that 
Mr.  Justice  Markby  refused  to  enlarge  the 
time.  Nothing  was  done  till  the  3rd  erf  Sep* 
tember,  when  the  Commission  was  delivered  to 
the  Commissioner,  as  appears  by  his  retam. 
No  witness  was  examine!  before  the  6th of 
September,  and  the  return  was  signed  by  the 
Commissioner  either  on  the  7th  or  9th.  There 
is  nothing  to  show  that  the  defendants  hid 
notice  of  the  delivery  of  the  Commisaon  to 
the  Commissioner  or  of  the  days  on  which  it  < 
was  to  be  executed,  and  none  of  the  witnesses  ' 
were  cross-examined  on  the  part  of  the  de- 
fendants, nor  does  it  appear  that  they  or  any  one 
on  their  behalf  appeared  before  the  Commis- 
sioner on  the  days  of  execution  of  the  Com- 
mission. 

It  is  not  very  clear  whether  if  a  paitj 
refuses  to  join  in  a  Commission  obtained  ^ 
his  opponent,  he  is  entitled  to  notice  i 
the  execution  of  the  Commission ;  but  I  should 
think  that  notice  ought  to  be  given,  lit 
Mandamus  were  sent  to  England  to  exumoe 
witnesses,  and  a  local  agent  in  En^bud 
were  not  appointed,  one  can  scarcely  sar 
how  notice  could  be  given  to  any  petga 
not  joining  in  the  Commission  of  the  dff  OQ 
which  the  Commissioner  would  call  thevi&^ 
nesses  before  him  and  examine  them.  Tbe 
attorney  for  the  party  at  whose  instance  the 
Commission  or  Mandamus  was  issued,  vooM 
probably  be  quite  as  ignorant  of  the  d» 
actually  appointed  for  the  examination  of  i^ 
witnesses  in  England  as  his  opponent. 

When  a  party  joined  in  a  Commission  it  was 
the  practice  to  appoint  separate  Commissioners 
on  his  behalf,  and  the  Commissioners  appoini- 
ed  on  behalf  of  the  person  at  whose  instance 
the  Commission  was  issued  were  required  to 
give  notice  to  the  Commissioners  appointed 
for  the  opposite  party  of  the  day  appointed 
for  the  execution  of  the  Commission. 

In  the  case  of  Steinkeller  and  Newton, 
Scott's  New  Reports,  page  148,  it  was  contend- 
ed that,  according  to  the^practice  of  the  Coort^ 
the  opposite  party  was  entitled  to  notice  or 
every  proceeding  under  a  Commission,  so  as 
to  enable  him  to  cross-examine,  whether  he 
had  joined  in  the  Commission  or  not.     * 

Tyndall,  C.  J.,  said  that  he  always  under- 
stood the  practice  to  be  that  if  one  party 
obtains  a  Commission  and  the  other  joins  1* 
it,  the  latter  is  entitled  to  examine  his  o«b 
witnesses,  but  that  he  may  cross-examine  his 
opponent's  witnesses  without  joining;  and  he 
referred  to  the  case  of  Brydgcs  versus  Fisher,  1 
Scott,  page  485,  "  where  the  plaintiff  seems  w 
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lta.ve  cross-examined  the  witnesies.  though  he 
did  not  join  in  the  Commission;  if  the  prac- 
tice be  otherwise,  I  must  say  I  think  it  very 
unreasonable.  In  equity,  the  party  certainly 
has  notice  of  every  step." 

In  delivering  judgment  in  Steinkeller  and 
Newton,  the  Chief  Justice  said  :  ''  It  appears 
to  me  that  the  Commission  under  which  these 
examinations  have  been  taken  issued  without 
any  proper  authority  from  the  Court.  It  is 
impossible,  I  think,  to  read  my  order  without 
seeing  that  it  was  intended  that  the  cause 
should  be  tried  at  the  sittings  after  Hilary 
Term,  1838;  and  that  being  the  only  order 
authorizing  the  issuing  of  a  Commission,  it 
is  an  implied  condition  that  it  should  be 
returned  before  that  time;  whereas  this  Com- 
mission was  not  returned  until  November 
foliowing.  The  practice  upon  the  subject 
seems  to  be  involved  in  some  obscurity;  but 
as  far  as  we  can  learn  it  is  usual  to  insert  in 
the  rule  or  order,  a  power  for  the  opposite 
party  to  cross-examine.  The  Commission  in 
this  case  having  issued  without  due  au- 
thority, we  are -bound  to  set  it  aside  ani 
grant  a  new  trial,  but  I  think  justice  will  be 
attained  by  ordering  that  the  plaintiff  shall 
have  the  costs  of  the  first  trial  if  he  succeeds 
on  the  second." 

The  Court  accordingly  passed  an  order  that 
the  verdict  should  be  set  aside  which  had 
been  influenced  by  the  evidence  so  obtained. 

There  hasappearedthatthe  Commission  had 
issued  after  the  day  fixed  for  the  trial.  Here 
the  Commission  was  issued,  but  the  Commis- 
sioners were  ordered  to  return  it  within  six 
weeks  from  the  22nd  of  May,  and  the  time 
for  the  return  of  the  Commission  had  not 
been  enlarged  beyond  the  12th  of  August. 

In  the  case  of  writs  of  process,  it  is  clear, 
that  they  could  not  be  executed  after  the 
day  of  return.  If  the  Sheriff  executed  them 
before  the  return  day,  he  was  liable  to  be  at- 
tached for  contempt  of  Court  if  he  did  not 
return  the  writ  within  a  certain  limited  time 
Fter  the  return  day.  But  the  Court  would 
frequently  enlarge  the  time  for  making  the 
return,  and  thereby  the  Sheriff  was  saved 
from  contempt,  but  the  enlargement  of  the 
time*  for  the  Sheriff  to  mike  the  return  did 
not  give  the  Sheriff  power  to  execute  the  writ 
after  the  original  return  diy  if  it  had  not  been 
executed.  I  do  not  mean  to  say  that  a  writ 
might  not  be  amended  by  altering  the  date  in 
the  writ,  but  a  rule  enlarging  the  time  of  the 
return  did  not  enlarge  the  time  for  executing 
it.  The  rules  in  the  present  case  were  not  to 
amend  the  commission,  but  merely  to  enlarge 
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the  time  for  returning  it.  It  may  be  that  the 
meaning  of  th^  rules  in  the  present  case  was 
that  the  time  for  executing  the  Commission 
should  be  enlarged.  Be  that  as  it  may,  the 
time  for  executing  the  Commission  was  not 
enlarged  beyond  the  12th  of  August. 

Now,  if  in  the  case  of  Steinkeller  and  New- 
ton it  was  essential  that  the  Commission 
should  have  issued  before  the  day  fixed  for 
the  trial  of  the  cause,  it  was  surely  essential  in 
the  present  case  that  the  witnesses  should  be 
examined  before  the  last  day  to  which  the 
time  for  executing  the  Commission  had  been 
enlarged.  If  a  party  who  does  not  join  in  a 
Commission  is  not  to  have  notice  of  the  day  on 
which  the  Commission  is  to  be  executed,  it 
is  surely  necessary  that  he  should  not  be  misled 
by  allowing  the  Commission  to  be  executed 
and  the  witnesses  examined  in  his  absence, 
after  the  day  on  which  the  Commissioner  was 
ordered  to  send  the  evidence  of  the  witnesses 
to  the  Court. 

It  is  one  of  the  fundamental  principles  in 
the  administration  of  justice  that  every  man 
should  have  an  opportunity  of  cross-examining 
witnesses  whose  evidence  is  to  be  used  against 
him.  If  a  Commission  were  left  open,  with* 
out  any  day  fixed  for  the  Commissioners  send^ 
ing  the  evidence  to  the  Court,  the  party  not 
joining  in  the  Commission  might  have  to 
watch  for  an  interminable  length  of  time ;  and 
therefore,  in  this  case,  a  day  was  originally 
fixed  in  the  Commission,  within  which  it  was 
to  be  executed,  thouj^h  that  period  was  sub- 
sequently enlarged  from  time  to  time  up  to 
the  1 2th  of  August.  I  say  limited  for  the 
execution  of  the  Commission,  because  I  under* 
stand  it  to  have  been  contended  that  the  day 
fixed  for  returning  the  examination  of  the 
witnesses  was  merely  conditional  upon  the 
fact  that  the  witnesses  should  have  been  ex* 
amined  before  that  day. 

The  Commission  runs  thus ;  "  We  empower 
and  command  you  that  you  or  either  of  you  do 
administer  the  oath  or  solemn  affirmation  first 
specified  in  the  schedule  hereunto  annexed  to 
the  said  witnesses,  and  we  do  also  empower 
anl  command  you  that  you  do  cause  the 
said  witnesses  to  come  before  you,  and  that 
you  do  then  and  there  administer  such 
solemn  affirmation  as  aforesaid  to  the  said 
witnesses  if  other  than  Hindoos  or  Mahorne* 
dans,  and  examine  such  witness  on  behalf  of 
the  said  plaintiff,  and  that  you  do  take  such 
their  examinations  and  reduce  the  same  into 
writing  on  paper  or  parchment,  and  when 
you  shall  have  so  taken  and  reduced  the  same 
into  writing  as  aforesaid,  you  are  to  send  the 
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same  within  six  weeks  from  this  date,  together 
with  this  Commission."  « 

Now,    I   apprehend  that    thai    order    for 

! return  of  the  Commission  is  not  an  order 
conditional  upon  the  fact  that  the  witnesses 
{should  have  been  examined  before  the  day 
|named,butan  order  that  the  witnesses  should 
'i^be  examined,  if  at  all,  before  that  day,  and 
their  evidence  submitted. 

Many  of  the  old  writs  ran  in  this  form. 
After  commanding  the  Sheriff  to  do  what  was 
required,  they  concluded  with  the  words: 
*'  How  you  should  have  executed  this  our  writ 
make  known  to  us  on  a  certain  day."  That  form 
of  writ  did  not  command  the  Sheriff  to  do  the 
act  before  a  certain  day  in  express  terms ;  but 
the  day  named  in  the  writ  was  the  return  day 
of  the  writ,  and  the  Sheriff  could  not  execute 
It  after  that  day. 

This  is  made  still  clearer  by  the  179th 
Section  of  Act  VIII.  of  1859,  which  shows 
that  a  Commission  may  be  left  open  without  a 
)*eturn  day,  or  that  it  may  have  a  day  fixed 
fot  the  return  of  the  Commission.  The  Sec- 
tion says :  ''  After  the  Commission  has  been 
duly  executed,  it  shall  be  returned,  together 
with  the  deposition  of  the  witness  who  may 
have  been  examined  thereunder,  to  the  Court 
out  of  which  the  Commission  issued."  That  is, 
it  need  not  be  returned  until  the  witnesses  have 
been  examined,  and  after  it  has  been  executed 
then  it  is  to  be  returned.  But  the  Section 
proceeds — **  unless  otherwise  directed  by  the 
order  for  issuing  the  Commission,  in  which 
case  it  shall  be  returned  in  terms  of  such 
order,  and  the  Commission  and  the  return 
thereto,  and  the  deposition  of  the  witness  who 
may  have  been  examined  under  such  Com- 
mission, shall  in  all  cases  form  part  of  the 
record  of  the  suit, "  so  that,  if  there  is  an 
express  order  as  to  the  mode  in  which  the 
Commission  is  to  be  returned,  it  must  be  in 
accordance  with  that  order. 

Here  it  was  expressly  ordered  to  be  return- 
ed within  six  weeks  from  the  date  of  it ;  and 
admitting  that  the  subsequent  orders  for  en- 
largement of  the  time,  coupled  with  this 
Section  of  the  Act,  authorized,  as  I  think  they 
did  authorize,  the  execution  of  the  Commis- 
sion within  the  enlarged  time,  such  enlarge- 
ment did  not  extend  beyond  the  i2ih  of 
August.  After  that  day,  it  appears  to  me  that 
the  Commissioner  had  no  power  to  examine  the 
witnesses;  and  to  hold  that  they  were  so 
6tapowcred  would  be  to  hold  that  the  exami- 
nation  of  these  witnesses  could  be  used  against 
tfatt  defendant,  though  he  had  never  cross- 
etamined  them  or  had  an  opportunity  of  cross- 


examining  them,  and  although  he  might  htve 
been  misled  by  the  insertion  of  a  return  day 
in  the  Commission  and  by  the  several  ordera 
made  for  the  enlargement  of  the  time. 

This  case  is  much  stronger  than  the  case 
of  Sieinkeller  and  Newton.  That  rested 
merely  on  an  implied  condition  that  the  Com- 
mission should  be  executed  before  the  day 
fixed  for  the  trial.  Here,  as  it  appears  to  me« 
the  Commissipner  had  no  power  to  examine 
the  witnesses  after  the  day  fixed  for  the  return 
of  it  or  the  day  to  which  the  trial  was  uki* 
mately  extended.  It  is  the  only  constmcticm 
which  I  can  put  upon  the  Commission. 

It  is  said  that  Mr.  Justice  Markby  on  the 
1 2th  of  August  stated  that  there  was  no 
necessity  to  enlarge  the  return.  It  appears 
to  me  that  the  parties,  even  if  they  were  pre- 
sent, were  bound  only  by  the  order  which 
that  learned  Judge  made,  and  not  by  any- 
thing which  may  casually  have  fallen  froa 
him  at  the  time  he  made  the  order. 

It  appears  to  me  that  the  evidence  takea 
under  the  Commission  ought  to  be  rejected  a&d 
the  case  determined  upon  the  remainder  flf 
the  evidence.     It  occurred  to  me  at  one  tioe 
whether  the  case  ought  not  to  be  remanded, 
but  it  appears  to  me  clearly  that  it  ought  iM^ 
There  appears  to  have  been  very  great  dday 
on   the   part  of  the   plaintiff  in  getting  the 
Commission   executed,  and  there   would  be 
no  use  in  remanding  this  case  unless  it  were 
with  a  view  of  making  the  plaintiff  to  issue 
a  fresh  Commission.     On  the  14th  of  Septem- 
ber 1867,  Mr.  Justice  Norman  refused  to  eiK 
large  the  time  for  executing  the  Commissioii 
already  issued,  and  we  ought  not  to  send  the 
case  back  to  enable  the  plaintiff  to  issue  a 
fresh  Commission. 

Normatty  J, — I  regret  exceedingly  ihe  re- 
sult of  this  case.     At  the  same  time  I  cannot 
say  I  feel  surprised  at  what  has  happened. 
It  has  been  before  me  repeatedly  during  its 
progress.     Mr.  VVoodroffe  mentioned  that  the 
Court  made  an  order  for  the  return  of  the 
Commission  within  6  weeks,  and  I  have  no 
doubt    that  even  then   plaintiff    had    been 
guilty  of  delay.  The  Commission  issued  on  tis 
22nd  May  and  expired  on  the  3rd  July.  •No 
application   for  citation   was   made  till  Stk 
July.     There  were  some  circumstances  which 
induced  me  to  look  favorably  upon  it ;  and  look- 
ing at  the  case  of  Parberry  versus  Newnbam« 
7  Meeson  and  Welsby,  page  378,  in  which  it  was 
held  that  the  time  for  an  arbitrator's  making  his 
award  might  be  extended,  and  acting  also  upon 
the  practice  which  I  find  prevalent  that  the 
time  for  the  returning  of  a  writ  is  enlarged 
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after  the  time  has  expired,  I  thought  I  had 
power  to  enlarge  the  time  in  this  case.  I 
enlarged  the  time  to  the  isih  July  to  allow 
the  steamer  to  arrive.  The  parties  waited  to 
the  2 and  July,  when  they  applied  10  me  for 
farther  enlargement.  The  application  was 
opposed,  and  I  was  persuaded  again  to  act 
under  the  |X)wer  which  I  conceived  I  pos- 
sessed, and  I  enlarged  the  time  to  August.  No 
explanation  whatever  was  made  to  me  for  the 
great  delay.  I  know  nothing  of  the  applica- 
tion which  was  made  to  my  brother  Markby, 
but  on  14th  September  1867  application  was 
made  upon  affidavits  setting  out  a  telegram 
from  the  Judge  of  Batticallao,  dated  in  July, 
stating  that  he  had  for  the  first  time  received 
the  Commission,  and  there  was  nothing  to 
show  why  it  was  not  returned,  as  in  due 
course  of  post  it  must  have  reached  in  10  days. 
I,  therefore,  refused  the  application  with  costs. 

If  people  are  so  negligent  as  to  allow  this 
delay  to  take  place  without  giving  the  Court 
any  explanation  whatever  of  it,  it  is  manifest 
that  they  must  take  the  consequences. 

I  entirely  agree  with  the  Chief  Justice  that, 
after  the  time  to  which  the  return  had  extended 
was  expired,  the  Judge  of  Batticallao  had  no 
power  to  call  the  witnesses  before  him  and  exar 
mine  them.  I  concur  with  him  in  thinking  that 
the  Judge  had  that  power  up  to  the  1 2  th  August. 

The  examination  here  took  place  at  a 
time  when  the  Judge  had  no  power  under 
the  Commission,  and  at  a  time  when  the  de- 
fendants had  no  opportunity  of  attending  to 
cross-examine  the  witnesses.  The  case  of  Stein- 
keller  and  Newton  clearly  shows  that  the  de- 
fendant possessed  that  power,  notwithstanding 
the  fact  that  he  did  not  join  in  the  Commission. 
It  is  a  fundamental  principle  of  the  law  of  evi- 
dence that  depositions  so  taken  are  inad- 
missible. That  a  failure  of  justice  should 
result  is  a  matter  of  great  regret  to  me ;  but  it 
18  clear  from  the  fundamental  principles  of 
the  law  of  evidence  that  evidence  taken  under 
these  circumstances  is  inadmissible,  and  we 
have  no  alternative  but  to  reject  it. 

On  the  following  day  the  Advocate- General 
for  the  plaintiff  applied  for  leave  to  withdraw 
tbepase  under  Section  97,  Act  VIII.  of  1859  as 
the  evidence  which  had  been  taken  under  the 
Commission  had  been  rejected  by  the  Appellate 
Court  (The  Bombay  City  Bank  versus  Moujee 
Hurry  Doss,  referred  in  Broughton's  Civil 
Procedure,  Section  37.)  . 

Mr.  WoodrofTe  opposed  the  application,  on 
the  ground  that  the  Court  had  no  power  to 
allow  the  withdrawal  under  Section  97,  Act 
VIII.  of  1859,  and  that  if  the  Court  had  the 
power  this  was  not  a  case  in  which  it  would 


exercise  it.     (Haseebooddeen  versus  Naseer- 
ooddeen,  S.  D.  A.,  N.-W.  P.,  1864.  p.  389.) 

The  following  judgments  were  then  delivered 
hv  the  Court: — 

Peacock,  (7.  J, — It  appears  to  me  that  this 
application  ought  to  be  granted. 

It  has  been  objected  that  this  Court  has 
not  the  power  to  allow  the  plaintiff  to  with- 
draw  from  the  suit  with  liberty  to  bring  a  fresh 
suit.  It  has  been  decided  that  under  Section 
97,  Act  VIII.  of  1859,  as  it  stands,  a  Court  of 
appeal  has  no  power  to  grant  such  permission. 
It  is  unnecessary  to  consider  whether  that  de-" 
cision  was  correct  or  not,  because  Act  XXIII. 
of  1861,  Section  37,  enacts  that  unless  when 
otherwise  provided,  the  Appellate  Court  shall 
have  the  same  powers  in  cases  of  appeal  which 
are  vested  in  the  Courts  of  Original  Jurisdic- 
tion in  respect  of  original  suits. 

It  seems  to  have  been  decided  in  the  Sudder 
Court  of  the  North-West  Provinces  as  late 
as  1864,  that  the  withdrawal  could  not  be 
made  when  the  case  is  gone  up  in  appeal.  If 
that  had  been  a  decision  of  the  High  Court, 
we  might  have  been  bound  to  have  referred 
this  case  to  a  Full  Bench  for  decision;  bat 
that  case  applied,  not  to  an  appeal  from  the 
High  Court  in  the  exercise  of  Original  Juris- 
diction to  the  High  Court  on  appeal,  but  to  a 
case  tried  originally  in  the  Mofussil  and  ap- 
pealed to  the  Sudder  Court. 

It  appears  to  me  to  be  clear  that  under  the 
37th  Section  of  Act  XXIII.  of  1861,  this 
Court  upon  appeal  from  a  Judge  sitting  in  the 
exercise  of  Original  Jurisdiction  has  the  power, 
before  pronouncing  final  judgment  in  appeal, 
to  permit  the  plaintiff  to  withdraw  from  the 
suit  with  liberty  to  bring  a  fresh  suit. 

The  question,  then,  is  whether  the  circum- 
stances of  this  case  are  such  as  to  induce  the 
Court  to  grant  that  permission. 

The  suit  was  brought  by  the  plaintiff  against 
certain  gentlemen  carrying  on  the  business  of 
an  Insurance  Company  under  the  name  of  the 
Indian  Insurance  Company.  The  plaintiff 
obtained  judgment  in  the  Court  of  first  in- 
stance for  a  large  amount,  viz,.  Rupees  17,616, 
with  costs.  We  cannot  say  that  that  j udgment 
was  right,  or  that  the  plaintiff  clearly  was 
entitled  to  recover  that  money ;  because  that 
decision  was  pronounced  after  relying  upon 
evidence  which  had  been  given  under  % 
Commission — which  evidence  has  been  re- 
jected by  us  upon  the  ground  that  it  was 
taken  after  the  return  day  of  the  Commis- 
sion. We  were  bound  to  determine  that  ques- 
tion upon  general  principles,  the  question 
being  one  purely  of  law;  and  one  of  the  grounds 
upon  which  we  held  that  the  evidence  was 
not  admissible  was  that  the  defendants  had 
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the  jight  of  cross-examining  the  witnesses, 
which  in  consequence  of  the  time  at  which 
the  evidence  was  talcen,  they  might  have  been 
prevented  from  exercising.  But  no  sugges- 
tion has  been  made  that  the  defendants  really 
intended  to  cross-examine  the  witnesses,  even 
if  they  had  been  examined  before  the  Com- 
mission was  returnable;  and  there  is  nothing 
to  induce  me  to  believe  that  they  ever  had 
any  such  intention,  or  that  they  were  pre- 
pared to  carry  it  into  execution.  Under  these 
circumstances,  they  were  not  substantially 
injured  by  reason  of  the  witnesses  being  exa- 
mined after  the  return  day  of  the  Commis- 
sion. It  is  highly  important  that  merchants 
who  insure  their  goods  should  have  some  con- 
fidence that  when  they  seek  an  indemnity  for 
their  loss,  they  may  not  be  deprived  of  that 
indemnity  merely  from  some  misapprehension, 
either  of  themselves,  or  of  their  legal  advisers, 
or  gentlemen  who  may  be  appointed  by  this 
Court  to  act  as  Commissioners  for  taking  evi- 
dence. I  do  not  mean  to  suggest  that  the 
defence  which  has  been  taken  by  these  de- 
fendants is  not  a  very  just  and  proper  defence 
to  be  taken  by  an  Insurance  Company.  I  could 
not  make  such  a  suggestion  without  know- 
ing what  are  the  real  merits  of  the  case; 
and  upon  that  point  I  am  not  in  a  position  to 
form  a  judgment.  But  it  appears  to  me  that 
plaintiffs  having  failed  by  reason  of  the  re- 
jection of  the  evidence  which  was  taken  under 
the  Commission,  they  ought  to  be  at  liberty  to 
withdraw  from  the  suit  with  liberty  to  bring 
a  fresh  suit,  in  which  the  case  may  be  tried 
upon  its  substantial  merits.  This  can  be  done 
only  upon  condition  of  their  paying  the  costs 
both  in  the  Original  Court  and  in  this  Court. 

1  had  at  once  a  doubt  as  to  whether  it  ought 
not  to  be  upon  payment  of  the  defendants'  costs 
to  be  taxed  as  between  attorney  and  client ; 
but  considering  that  the  case  has  been  argued 
in  this  Court,  and  that  the  defendants  have 
had  the  chance  of  preventing  the  plaintiff 
from  withdrawing  with  permission  to  bring  a 
new  suit,  that  they  ought  to  bear  the  differ- 
ence between  the  costs  taxed  as  between 
party  and  party,  and  the  costs  taxed  as  be- 
tween attorney  and  client. 

Plaintiffs,  therefore,  will  have  liberty  to 
withdraw  from  this  suit  with  liberty  to  bring 
a  fresh  suit  upon  payment  of  the  defend- 
ants* costs  in  the  Original  Court  and  in 
this  appeal,  to   be  taxed   upon  scale   No. 

2  ;  but  it  must  be  stipulated  that  unless 
those  costs  are  paid  within  one  month  af- 
ter taxation,  this  appeal  will  be  decreed 
with  costs  in  both  Courts  according  to  scale 
No.  2,  for  it  is  substantially  admitted  by  the 
plaintiff  that  without  the  evidence  which  has 


been  rejected,  there  is  not  suffident  evidence 
to  support  the  decree  of  the  Lower  Court. 

The  Master  will  tax  the  costs  on  the  prin* 
ciple  of  the  suit  being  withdrawn  this  day. 

Norman,  J. — This  is  an  action  on  a  Marine 
Policy  of  Assurance  on  certain  goods  lost  ia 
the  Red  Sea.  Plaintiff  obtained  a  verdict  in 
the  trial  before  Mr.  Justice  Markby  for 
Rupees  17,616,  with  costs;  and  against  that 
decree,  defendant  appeals,  and  he  raises  before 
this  Court  a  technical  objection,  r/r ,  thU 
certain  depositions  taken  by  the  Judge  of 
Batticallao  in  Ceylon  under  a  Commission 
from  this  Court  are  inadmissible  in  evidence. 

The  objection  being  well-founded  the 
Court  entertained  it,  and  the  result  is  tliai 
the  parties  are  in  such  a  position  as  to 
render  it  impossible  for  the  Court,  if  the  soit 
proceeds  without  reference  being  made  to 
that  portion  of  the  evidence  which  was  taken 
under  the  Commission,  to  acquire  anyltnow' 
ledge  of  the  merits  of  the  case.  The  Ad»o- 
cate-General  applied  for  leave  to  withdraw, 
and  I  think  we  ought  to  give  leave  if  « 
have  the  power.  The  matter  is  regnbtcd 
by  Section  37  of  Act  XXIII.  of  i86iw!a(i 
provides  .■  "  Unless  when  otherwise  pronfcA 
"  the  Appellate  Court  shall  have  the  s«K 
"  powers  in  cases  of  appeal  which  are  vcsteii 
*'  in  the  Courts  of  Original  Jurisdiction  it 
**  respect  of  original  suits."  Now,  one  of 
these  powers  is  given  by  Section  97  of  Act 
VIII.  of  1859.  It  is  plain  that  the  Court 
in  its  Original  Jurisdiction  had  that  power; 
and  that  power  is  extended  to  the  Appel- 
late Court  by  Section  37  already  cited.  That 
is  shown  by  the  case  of  the  Bombay  City  Bank 
versus  Moujee  Hurry  Doss  which  has  been  re- 
ferred to  by  Counsel,  and  which  is  raentionw 
in  a  note  to  Section  37  in  Broughton's  Ci«l 
Procedure  Code. 

The  case  of  Haseebooddeen  versus  N«* 
seerooddeen,  S.  D.  A.  (N.-W.  P.),  i864..p««« 
389,  was  cited  in  argument,  but  1  think  we  art 
not  bound  by  the  decree  of  the  late  Soddtf 
Court  of  the  North- Western  Provinces  in  the 
case  which  appears  to  have  been  decided  op* 
Section  97.  That  Section  was  probablf 
the  only  one  which  was  brought  to  the  noJi^ 
of  that  Court,  and  it  is  not  at  all  unlikdf 
that  the  appeal  was  presented  before  Atf 
XXIII.  of  1 86 1  was  passed. 

I  think  we  are  bound  by  our  decision  ^- 
ting  as  an  Appellate  branch  of  the  H»g« 
Court,  and  not  by  the  decision  of  the  late 
Sudder  Court  at  Agra. 

For  these  reasons,  1  concur  with  the  Chia 
Justice. 
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The  loth  March  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge. 

Hindoolwidow— UnchasUty — Inheritance — 
Act  XXI.  of  1850. 

Appeal  from   the  judgment  of  the  Hon  hie 
W,  MarkbVy  exercising  the  ordinary  Ori- 
ginal Civil  Jurisdiction  of  the  High  Court, 
dated  the  i4ih  May  1S68. 

Matunginee  Dabee  (Plaintiff),  Appellant^ 

versus 
Joykallee  Dabee  (Defendant),  Respondent. 
Woodroffe  and  Marinden  for  the  Appellant. 

The  Advocate-General  and  Graham  and 
Evans  for  the  Respondent. 

Judjrment  of  Markb^^J.^  holding  that  a  simple  act 
of  unchastity  In  a  Hindoo  widow,  unless  for  loss  of 
caste  unexpiated  by  penance  and  unredeemed  by  atone- 
Rienty  does  not  divest  from  her  the  inheritance  of  her 
deceased  husband  which  has  once  vested  in  her,  con« 
Srmed  by  the  Appellate  Bench,  which,  however, abstained 
from  expressing  any  opinion  whether,  if  the  widow  were 
defi^radoi  or  deprived  of  hercaste,  herestate  would  cease. 

Act  XXI.  of  1850  explained. 

This  was  a  suit  in  which  the  plaintifiF 
sought  a  declaration  of  her  rights,  and  for 
possession  of  the  moveable  and  immoveable 
property  of  Ramgopaul  Banerjee.  She  alleg- 
ed that  Ramgopaul  Banerjee  died  in  March 
i860,  intestate  and  without  male  issue,  pos- 
sessed of  considerable  moveable  and  immove- 
able property  and  effefts,  leaving  him  surviv- 
ing the  defendant  his  sole  widow  and  heiress, 
and  the  plaintiff  his  then  only  daughter,  his 
next  reversionary  heiress.  Ramgopaul  also 
left  him  surviving  two  grandsons  by  a  de- 
ceased daughter,  named  respectively  Preo- 
nanth  Chatter]  ee  (since  deceased)  and 
Nunny  Mohun  Chatterjee,  who  had  since 
been  adopted  by  one  Sibkissen  Banerjee — 
the  brother  of  the  said  Ramgopaul  Banerjee. 
Th^  plaint  went  on  to  state  that  the  Receiver 
of  the  High  Court  was,  at  the  instance  of  the 
defendants  (who  instituted  suit  against  one 
Sibnath  Chatterjee,  who  claimed  to  be  exe- 
cutor of  a  will  of  Ramgopaul  Banerjee, 
which  had  been  pronounced  against),  appoint- 
ed Receiver  of  the  estate  of  the  said  de- 
ceased, and  as  such  was  in  possession  there- 
of. The  plaintiff  charged  that  the  defendant, 
after  her  husband's  death,  became  unchaste, 


and  that,  on  the  nth  November  1867,  she 
gave  birth  to  a  female  child  ;  and  the  plaintiff 
contended  that,  by  reason  of  such  unchastity, 
the  defendant  had,  according  to  Hindoo  Law, 
lost  and  forfeited  all  her  right  of  inheritance 
to  the  estate  of  her  deceased  husband,  and 
the  plaintiff,  as  the  only  surviving  daughter  of 
Ramgopaul  Banerjee,  was  entitled  to  inherit 
to  the  estate  of  her  father. 

The  defendant  denied  the  charge  of  un- 
chastity which  was  brought  against  her  by 
the  plaintiff,  and  urged  that  the  plaintiff 
was  not  at  the  time  of  death  of  her  father 
Ramgopaul  Banerjee,  and  is  not  now  the 
wife ;  but  she  was  at  the  time  of  such  death 
and  is  the  Hindoo  childless  widow  of  one 
Sosheebhoosun  Chatterjee,  who  left  this 
country  upwards  of  20  years  ago,  and  who, 
as  the  defendant  alleged,  died  a  long  time 
ago  and  previous  to  the  death  of  Ramgopaul 
Banerjee.  The  plaintiff,  therefore,  the  de- 
fendant contended,  being  a  Hindoo  childless 
widowed  daughter  at  the  time  Ramgopaul 
died,  is  not  entitled,  according  to  Hindoo  Law, 
to  succeed  to  his  estate;  either  during  the 
lifetime  of  the  defendant  by  any  alleged  for- 
feiture of  her  estate,  or  after  her  death,  and 
that  she  has  no  right  to  maintain  this  suit. 

The  following  is  the  judgment  of  Markby, 
y.,  which  was  the  subfect  of  the  present 
appeal : — 

Ramgopaul,  the  person  to  whose  property 
this  suit  related,  had  4  wives — three  are 
dead,  one  is  alive,  and  is  the  defendant  in 
this  suit.  She  was  the  person  entitled  at  his 
death  to  take  his  estate  for  the  interest 
of  a  Hindoo  widow,  and  that  interest  she 
still  holds  unless  she  has  forfeited  it  under 
the  circumstances  which  I  am  about  to 
state.  Two  of  the  other  widows  died  without 
issue  :  the  other  had  issue — two  daughters, 
one  of  whom  is  the  plaintiff  in  this  suit. 
The  other  daughter  is  dead,  having  left  two 
children — one  a  boy  and  the  other  a  girl. 
The  boy  has  been  adopted  into  another  branch 
of  the  family,  so  that  Ramgopaul's  family  is 
now  represented  by  females  alone;  his  wi- 
dow, the  defendant,  his  daughter,  the  plaint- 
iff, and  his  granddaughter,  who  is  not  a 
party  to  this  suit. 

The  plaintiff  was  married  to  a  Koolin 
Brahmin,  who  has  not  lived  continuously 
with  her,  nor  has  she  ever  left  the  house  of 
her  father ;  she  does  not  seem  now  to  know 
exactly  where  her  husband  is,  but  I  have  no 
reason  to  suppose  him  to  be  dead. 
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Ramgopaul  was  the  son  of  Radhamadhub, 
who  had  several  sons ;  and  I  gather  from  the 
evidence  that  all  or  at  least  several  of  the 
members  of  Radhamadhub's  family  are  living 
in  the  same  house,  which  was  the  family-house 
of  Radhamadhub.  There  was  no  evidence 
to  show  whether  or  no  there  was  ever  any 
separation  in  estate,  food,  or  worship,  either 
between  the  members  of  the  family  of 
Radhamadhub,  or  between  the  members  of 
the  family  of  Ramgopaul ;  nor  in  my  opinion 
is  this  material. 

It  was  proved  that,  after  the  death  of 
Ramgopaul,  a  few  weeks  before  the  filing 
of  the  plaint  in  this  suit,  the  defendant  had 
a  child  by  a  person  in  her  employ.  No 
other  act  of  unchastity  was  proved  against 
her,  and  she  has  all  along  resided  and  still 
resides  in  the  house  of  Radhamadhub. 

The  prayer  of  the  plaintiff  is  that  it  may  be 
declared  that  the  defendant  has  forfeited  her 
right  as  the  widow  of  Ranigopaul  to  inherit 
his  estate  by  reason  of  her  unchastity; 
that  it  may  be  declared  also  that  the  plaint- 
iff is  entitled  to  this  estate ;  that  the  defend- 
ant may  be  restrained  from  interfering 
therewith;  and  that  the  Receiver  appointed 
by  this  Court,  who  is  now  in  possession  of 
that  estate,  may  be  directed  to  hand  it  over 
to  the  plaintiff. 

The  question  is  whether  the  defendant's 
right  as  widow  to  the  estate  of  her  deceased 
husband  has  ceased  by  reason  of  the  act 
of  unchastity.  If  it  has,  there  is  no  doubt 
the  plaintiff  is  entitled  as  the  next  taker; 
so  that  the  question  is  reduced  to  this — 
does  the  simple  act  of  unchastity  in  a  widow 
cause  her  immediately  to  forfeit  her  estate  ? 
If  it  does,  the  plaintiff  is  entitled  to  the 
declaration  which  she  asks  for.  If  it  is 
necessary,  in  order  to  establish  the  forfeiture, 
to  prove  anything  more  than  a  simple  act 
of  unchastity,  then  the  plaintiff  must  fail, 
for  here  nothing  but  the  simple  act  of 
unchastity  has  been  established. 

I  wish  entirely  to  adopt  the  duly  of  an 
European  Judge  (though  1  do  not  suppose 
it  is  confined  to  European),  as  laid  down  by 
the  Privy  Council  in  a  judgment  delivered 
on  the  2 1  St  May  last,*  where  they  say  that 
the  duty  is  not  so  much  to  enquire  whether 
a  doctrine  is  fairly  deducible  from  the 
earlier  authorities,  as  to  ascertain  whether 
it    has    been    received    by    the    particular 
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school  which  governs  the  district  with 
which  he  has  to  deal,  and  has  there  been 
sanctioned  by  usage;  but  I  refer  to  tlw 
older  texts  which  I  am  about  to  qaote,  not 
so  much  to  gather  from  them  what  is  the  pre- 
sent law,  as  to  trace  (however  improperiy) 
its  origin  and  foundation.  And  as  my 
object  is  to  see  what  the  older  writers  hiie 
said  on  this  subject,  I  quote  indifferentlj 
from  the  authorities  of  all  the  schools. 

Of  the  three  collections  of  laws  to  wiucfa 
Menu's  name  is  attached — the  Vrehut  Mem, 
Briddhu  Menu,  and  Laghu  Menu,  we  have 
an  English  collection  and  translatioo  of 
the  latter  only.  The  author  of  this  work, 
whoever  he  may  be,  did  not  at  that  time,  at 
any  rate,  consider  that  widows  had  an; 
right  of  succession  whatever  to  the  estates 
of  their  husbands ;  for  as  he  himself  wrote 
(Chapter  IX.,  v.  185):  "Not  brothers  dot 
parents  but  sons  are  heirs  to  the  deceased: 
but  of  him  who  leaves  no  son  the  fathef  I 
shall  take  the  inheritance."  The  words  "oor 
a  wife  nor  a  daughter,"  which  are  inserted 
after  "son"  and  printed  by  Sir  Williaa 
Jones  in  italics,  are  a  gloss  of  the  ComoO' 
tators  Colluca  (See  Preface,  page  xviii,  e4 
1825,  Sir  William  Jones's  Translation);  a 
are  the  similar  words  interpolated  in  Chapter 
IX.,  V.  2 1 7,  of  the  same  work.  So  far,  therefore 
as  this  Menu  or  edition  of  Menu,  vhici>' 
ever  it  ought  to  be  called,  is  concerned, « 
cannot  hope  to  find  any  rule  of  law  appli- 
cable to  the  present  enquiry;  and  as  « 
should  expect,  he  here  holds  out  to  a  faitb- 
ful  wife  as  a  reward  for  her  fidelity,  the 
satisfaction  arising  from  a  good  reputation 
and  the  prospect  of  re-joining  her  husband 
in  another  world ;  whereas,  if  she  be  disloyali 
she  is  to  incur  disgrace  here  and  misery 
hereafter;  but  there  is  no  allusion  to  the 
loss  or  gain  of  any  temporary  advantage. 
(Ch.  IX.,  §  29,  30.) 

Very  early  writers,  however,  appear  to 
have  recognized  the  widow's  right  of  socoes- 
sion.  Vrihaspoti,  as  quoted  in  the  Dyabhaga, 
Chapter  XL,  Section  i,  §  2,  says:  "In  Scrip- 
ture and  in  the  Code  of  Laws  as  well  as  i* 
popular  practice,  a  wife  is  declared  bj,^ 
wise  to  be  half  the  body  of  her  hu^aiw. 
equally  sharing  the  fruit  of  pure  and  i* 
pure  acts.  Of  him  whose  wife  is*  not  d^ 
ceased,  half  the  body  survives.  Hot 
should  then  another  take  his  proper^j 
while  half  his  person  is  alive?  Le^  "[* 
wife  of  a  deceased  man  who  left  no  i»*^ 
issue  take  his  share  notwithstanding  lu^s- 
men — a  father^  a  mother,  or  uterine  ^ 
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ther — be  present.  Dying  before  her  husband, 
a  virtuous  wife  partakes  of  his  consecrated 
fire,  or  if  her  husband  die  (before  her)  she 
shares  his  wealth ;  this  is  a  primeval  law. 
Having  taken  his  moveable  and  immoveable 
property,  the  precious  and  the  base  metals, 
the  grains,  the  liquids,  and  the  clothes,  let 
her  duly  offer  his  monthly,  half-yearly,  and 
other  funeral  repasts.  With  presents  offered 
to  his  manes  and  by  pious  liberality,  let 
her  honor  the  paternal  uncle  of  her  hus- 
band, his  spiritual  parents  and  daughter's 
sons,  the  children  of  his  sisters,  his  mater- 
nal uncles,  and  also  ancient  and  unprotected 
persons,  the  guests  and  females  of  the  family. 
Those  near  or  distant  kinsmen  who  become 
her  adversaries  or  who  injure  the  women's 
property,  let  the  King  chastise  by  inflicting  on 
them  the  punishment  of  robbery." 

These  seven  texts  as  they  are  called  seem 
to  be  the  fullest  exposition,  and  are  adopted 
by  Jimuta  Vahana  in   his  treatise   as  the 
basis  of   the  widow's   right  of  succession. 
It  will  be  observed  that  they   contain   no 
special  reference  whatever  to  the  virtue  of 
chastity,  but  only  to  virtue  in  general.     The 
passage   is,   however,   differently   translated 
or  quoted  in  Juggernalh's  Digest,  Book  V., 
S.  399,  where  the  primeval  law  runs  thus: 
"  Since  she  was  previously  espoused  in  due 
form,  she  must  support  the  consecrated  fire, 
and  after  the  death  of    her    husband  the 
widow  faithful  to  her  lord  shall   take  his 
wealth ;  this  is  a  primeval  law."     The  words 
which  in  the  one  are  translated  "  a  virtuous 
I   wife"  and  in  the  other  "  faithful  to  her  lord" 
^   are   pativrata  sadhwi  (See  Vyavasta  Dar- 
pana,  p.  27),  and  what  that  is,  is  fully  ex- 
plained   in    Juggernath's    Digest,    Vol.    3, 
p.  462,  and  in  the  Dyabhaga  in  passages 
cited     below.      It    includes    chastity    and 
many    other    virtues    besides    the    observ- 
ance   of    certain     religious    practices    and 
austerities.      The    other    (so     called)    in- 
spired  writers   who  are  quoted   by  Jimuta 
Vahana  in  favor  of  a  widow's  right  of  suc- 
[7  cession  are  Yajnyawalkya,  Vishnu,  Kaiyana, 
L  and  Vrihut  Menu.     The  two  last  are  the  only 
I  ones  who  make  special  mention  of  conjugal 
P  fiJ^ity.    The  first  says  (Dyabhaga,  Chapter 
I    XL,  Section  i,  verse  56):  "Let  the  child- 
'    less  widow,  preserving   unsullied    the  bed 
of   her   lord  and   abiding   with   her  vener- 
able  protector,   enjoy  with  moderation  the 
property    until    her    death.     After    her    let 
the    heirs    take     it."       The     second     says 
(Dyabhaga,  Chapter  XL,  Section  i,  verse  7) : 
"The  widow  of  a  childless  man,  keeping 
unsullied  her  husband's  bed  ahd  persevering 


in  religious  ordinances,   shall    present    hit 
funeral  oblation  and  obtain  his  entire  share." 

Jimuta  Vahana,  after  noticing  certain  au- 
thorities adverse  to  the  widow's  right,  then 
goes  on  to  show  that  her  right  of  succession 
is  in  accordance  with  the  true  principles  of 
Hindoo     Law.     He     maintains     the    well- 
known  proposition  that  the  right  of  succes- 
sion is  grounded  solely  on  benefits  conferred 
(Chapter  XL,  Section  i,  verse  33) — that  is, 
conferred  upon  the  person  whose  property  de- 
volves, and  consequently  (§  43)  the  widow, 
because  she  performs  acts  spiritually  beneficial 
from  the  date  of  her  widowhood,  and  not  as 
sons  do  from  the  date  of  their  birth,  succeeds 
to  the  estate  in  their  default;  and  then  he 
immediately  goes  on  to  describe  what  the  wi- 
dow's duties  are,  quoting  from  Vyasa :  "  After 
the  death  of  her  husband  let  a  virtuous  woman 
observe  strictly  the  duty  of  continence,  and 
let  her  daily,   after   the   purification  of  the 
bath,  present  water  from  the  joined  palms  of 
her  hands  to  the  manes  of  her  husband;  let 
her  day  by  day  perform  with  devotion  the 
worship  of  the  gods  and  specially  the  ador- 
ation of  Vishnu;  practising  constant  abste* 
miousness,  she  should  give  alms  to  the  chief 
of  the  venerable  for  increase  of  holiness  and 
keep  the  various  fasts  which  are  commanded 
by  sacred  ordinances.   A  woman  who  is' assi- 
duous in  the  performance  of  duties  conveys 
her  husband,  though  in  another  world,  and 
herself,  to  a  region  of  bliss ; "  and  then  he 
sums  up  thus  (§  44):  "Since  by  these  and 
other  passages  it  is  declared  that  the  wife 
rescues  her  husband  from  hell,  and  since  a  wo- 
man doing  improper  acts  through  indigence 
causes  her  husband  to  fall  to  a  region  of  horror, 
for  they  share  the  fruit  of  virtue  and  vice, 
therefore  the  wealth  devolving  on  her  is  for 
the  benefit  of  the   former  owner,  and  the 
wife's   succession   is   consequently   proper." 
Then  in    §   59:   "Therefore  those  persons 
who  are  exhibited  in  a  passage  above-cited  ({ 
14)   as  the  next  heirs  on   failure   of  prior 
claimants  shall  in  like  manner,  as  they  would 
have .  succeeded   if  the   widow's   right   had 
never  taken  effect,  equally  succeed  to^  the 
residue  of  the  estate  remaining  after  her  use 
of  it  upon  the  demise  of  the  widow  in  whom 
the  succession  had  vested.    At  such  time  (here 
Srikishen   inserts   "  when   the  widow  dies," 
and   Chuddamoney   inserts   "or    when    her 
right  ceases")  the  succession  of  daughters 
and  the  rest  is  proper." 

The  author  of  the  Mitakshara  who  dis- 
cusses the  widow's  right  of  succession  in 
default  of  sons  at  very  great  length  (Chap-> 
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ter  2,  Section  i)  and,  as  is  well-known,  only 
partially  admits  it,  starts  the  discussion  with 
the  passage  of  Yajnyawalkya,  which  is  quot- 
ed by  Jimuta  Vahana.  He  also  quotes  under 
the  names  of  Vriddha  Menu  and  Vrihad 
Vishnu,  the  same  passages  which  Jimuta 
Vahana  quotes  under  the  names  of  Vrid- 
dha Menu  and  Vishnu;  but  the  passage  of 
Katyayana  quoted  by  Jimuta  Vahana  is 
in  the  Mitakshara  quoted  or  translated  some- 
what differently  (Section  6) :  **Let  the  widow 
succeed  to  her  husband's  wealth  provided  she 
be  chaste,  and  in  default  of  her  the  daughter 
inherits,  if  unmarried ; "  and  he  quotes  also 
this  passage  from  the  same  writer :  *'  The 
widow  being  a  woman  of  honest  family,  or  the 
daughters,  or  on  failure  of  them  the  father 
or  the  mother  or  the  brother  or  his  sons,  are 
pronounced  to  be  the  heirs  of  one  who  leaves 
no  male  issue."  From  Vrihasputi  he  quotes 
one  only  of  the  seven  texts  quoted  by  Jimuta 
Vahana:  "Let  the  wife  of  a  deceased  man 
who  left  no  male  issue  take  his  share  not- 
withstanding kinsmen — a  father,  a  mother, 
or  uterine  brother  be  present/' 

Among  the  writers  who  have  held  opinions 
adverse  to  the  widow's  succession,  the  author 
of  the   Mitakshara    quotes   Nareda,    Menu, 
Sancha,  and  Katyayana  in  another  passage. 
The  result  he  sums  up  in  these  words  (Sec- 
lion   39) :  "  Therefore   it   is  a  settled   rule  | 
that  a  wedded  wife,  being  chaste,  takes  the 
whole  estate  of  a  man  who,  being  separated  i 
from  his  co-heirs,  and  not  subsequently  re-  ' 
united   with   them,    dies    leaving    no    male 
issue." 

It  is  remarkable  that,  in  discussing  and 
opposing  the  opinion  of  Dhareswara  (Sec- 
tion 8),  who,  relying  on  a  passage  in  Gouta- 
ma,  maintained  the  doctrine  that  a  widow 
succeeded  to  the  property  of  her  husband 
only  in  case  she  were  solicitous  of  permis- 
sion to  raise  up  offspring  to  him,  the  author 
of  the  Mitakshara  treats  the  references  to 
chastity  in  the  passages  above-quoted  as 
bearing  upon  this  disputed  point.  Thus  (in 
Section  i8)  he  says:  "Besides  it  is  fit  that 
a  chaste  woman  should  succeed  to  the  estate 
rather  than  one  appointed  to  raise  up  issue, 
reprobated  as  this  practice  is  in  the  law  as 
well  as  in  popular  opinion."  The  succession 
of  a  chaste  widow  is  expressly  declared,  and 
then  he  quotes  the  passage  of  Vriddha  Menu 
or  Vrihad  Menu  already  mentioned,  and  the 
conclusion  he  comes  to  is,  that  the  widow 
may  either  seek  to  obtain  progeny  or  may 
remain  chaste.  This  the  Visweowara  Bhat- 
ta,  as  quoted  by  Mr.  Colebrooke,  changes  into. 


"  either  she  must  seek  male  issue  by  meuu 
of  an  appointment  for  that  purpose,  or  she 
must  remain  chaste." 

In  the   Vivada   Chintamoni  (Baboo  Pro- 
sono   Coomar   Tagore's   translation)  Vrihat 
Menu  is  quoted  ;  but  either  the  translation  or 
the   original  differs  from  that  of  the  Dya- 
bhaga.     In  the  Vivada  Chintamoni  the  pas- 
sage runs  thus :  "  A  widow  who  has  no  male 
issue,  who  keeps  the  bed  of  her  lord  inviolate, 
and   who  strictly  performs  the  duty  of  wi- 
dowhood, shall  alone  offer  the  cake  at  bis 
obsequies  and  succeed  to  his  whole  estate." 
The  author  of  this  work  then  quotes  from 
Vrihasputi     the     greater     portion     of    ibe 
seven  texts  above-mentioned,  and  the  im- 
I  portant  passage  runs  thus  :  •**  If  the  wife  dies 
[  before   her  husband,  she  shall  receive  his 
I  consecrated    fire ;  if   not,    the  widow  faith- 
'  ful  to  her  lord  shall  take  his  wealth :  this 
I  is  a  primeval   law,"   and  •*  faithful  to  her 
lord  "  is  declared  to  mean  "  chaste." 

The  passage  on  this  subject  in  the  Vyara* 
I  hara  Mayukha,  at  least  as  translated,  is  veij 
I  confused.      The   author  quotes   under  the 
I  name  of  Projaputi,  the  primeval  law  of  Vri- 
I  hasputty,    in    the    same    terms    as   JiouU 
Vahana  ;  and  he  quotes  several  passages  frOA 
Katyayana,  which  I  can  hardly  identify  »iib 
those  already  mentioned.     His  own  conclu- 
sion (Chapter  IV.,  Section  8,  Verse  a,  p.  84 
of  Stokes's  Ed.)  is  that  "  a  wife  faithful  w 
her  husband  takes   his  wealth — not  if  slic 
be  unfaithful." 

The  Dayakrama  Sangraha  throws  no  ad- 
ditional light  on  this  subject.  A  passage 
from  Katyayana  is  quoted  here  (Chapter!., 
Section  2,  Verse  3,  p.  474,  Stokes's  Ed.)  in 
the  same  terms  as  in  the  Dyabhaga,  Chap- 
ter XL,  Section  i,  Verse  56. 

Jaganatha  (Digest,  Vol.  3,  p.  462)  (\wAt& 
the  seven  texts  from  Vrihasputi  in  the 
terms  I  have  already  stated,  and  says  that 
Udayacara  explains  "  faithful  to  her  lord"  in 
this  passage  to  mean  "  firm  in  the  rigid  done* 
of  a  faithful  widow."  He  then  goos  on  w 
give  the  definition  of  such  a  woman,  qaoting 
it  from  Harita ;  but  the  author  to  whom  he 
probably  refers  is  Vrihasputi  (See  B6ok 
IV.,  verse  107,  of  his  own  work),  whosajs: 
"  The  virtuous  woman  who  is  indisposed 
when  her  husband  is  sick,  pleased  when  be 
is  cheerful,  squalid  and  pining  when  he 
is  absent,  dies  when  he  deceases,  must  be 
considered  as  truly  faithful  to  her  lord." 

In    another    part    of  Jaganatha's  Digest 
(Book   IV.,  Chapter  3,  Section  2,  p.  459) 
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are  collected  a  variety  of  passages  describ- 
ing the  daties  of  widows  who  choose  to 
survive  their  husbands.  What  is  chiefly 
enjoined  is  the  general  practice  of  austerities. 
Kating  the  leaf  of  the  betel,  feeding  from 
vessels  of  zinc,  eating  more  than  one  meal 
a  day,  sleeping  on  a  bed,  using  perfumed 
substances,  sexual  pleasures  generally,  are 
all  forbidden.  No  special  mention  is  made 
of  chastity ;  but  "  a  widow,  who,  from  a  wish 
to  bear  children,  slights  her  deceased  husband 
by  marrying  again,  brings  disgrace  on  her- 
self here  below,  and  shall  be  excluded  from 
the  seat  from  her  lord."  This  is  quoted 
from  Menu  in  Chapter  L.,  Section  11. 

Baboo  Shama  Churn  Sircar  in  the  Vya- 
vasta  Darpana,  page  28,  quotes  the  following 
passage  from  Katyayana:  *'The  wife  who 
does  malicious  acts  injurious  to  her  hus- 
band, who  has  no  sense  of  shame,  who 
destroys  his  effects,  or  who  is  addicted 
to  adultery,  does  not  deserve  property;" 
and  I  do  not  find  this  passage  anywhere  quot- 
ed by  the  authors  1  have  above  referred  to  ex- 
cept in  the  Vivada  Chintamani  (p.  265), 
where  the  last  few  words  run  thus — "  is  held 
unworthy  of  the  property  before  described." 
This  seems  to  be  her  own  separate  property 
and  an  allotment  for  maintenance;  no  refer- 
ence is  made  to  the  passage'  when  the 
author  comes  to  discuss  the  succession  of 
widows. 

All  the  commentaries  quoted  above  con- 
tain chapters  on  exclusion  from  inheritance. 
It  seems  to  me,  however,  not  a  little  re- 
markable that  I  do  not  find  any  of 
them  mention  unchastity  as  a  ground 
of  exclusion.  Impotent  persons,  out- 
casts, persons  born  blind  or  deaf,  madmen, 
idiots,  the  dumb,  such  as  have  lost  the  use 
of  a  limb,  is  the  list  given  by  Menu  of  persons 
who  are  excluded ;  and  I  do  not  find  it  has 
been  much  extended.  Naradaadds — ''one  who 
has  been  addicted  to  vice  or  expelled  from 
society."  Devata  adds — '*  a  leper  and  a  person 
wearing  the  token  of  religious  mendicity." 
Persons  of  neutral  sex  and  the  offspring  of 
incestuous  intercourse  have  also  been  added. 
Sancha  and  Likhita  are  quoted  by  Jaga- 
natha  (Digest,  Book  V.,  verse  3 1 8)  as  saying — 
**  Of  him  who  has  been  formally  degraded,  the 
right  of  inheritance,  the  funeral  cake,  and 
the  libation  of  water,  are  extinct."  The 
author  of  the  Vyavasta  Darpana  is  the  first 
Hindoo  Commentator  that  I  have  seen,  who 
brings  in  the  unchastity  of  the  widows  as 
a  separate  cause  of  exclusion  from  inherit- 
ance.   It  will  be  seen,  however,  presently,  | 
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that  he  does  not  thereby  introduce  any  new 
doctrine  as  to  exclusion,  because  he  only  ex- 
cludes when  one  would  fall  under  one  of  the 
classes  above-mentioned,  namely,  that  of  an 
outcast. 

In  Sir  William  Macnaghten's  collection 
of  cases,  a  case  is  mentioned  (Volume  2,  p. 
19),  in  which  the  Pundits  were  asked  what 
would  be  the  effect  of  unchastity  in  the  wi- 
dow after  the  death  of  the  husband:  they 
answered — "It  is  the  general  doctrine  that 
the  virtuous  widow  of  a  man  who  dies  leav- 
ing no  heir  down  to  the  great-grandson  suc- 
ceeds ;  but  that,  if  she,  on  the  death  of  her 
lord,  be  faithless  to  his  bed,  she  has  no  right 
of  succession."  For  this  they  cite  Vrihas- 
pati,  Katyayana,  Vrihat  Menu,  and  Narada. 
What  the  three  first  say  I  have  already 
shown .  The  passage  said  to  come  from  Nara- 
da is  that  already  referred  to,  as  quoted  by 
Baboo  Shamachurn  and  the  author  of  the 
Vivada  Chintamani  from  Katyayana,  and 
which  is  omitted  in  the  other  commen- 
taries. 

In  the  next  case,  the  question  is  asked 
whether  a  widow  who  had  become  a  prosti- 
tute was  entitled  to  succeed ;  and  the  Pundits 
answered  that,  "if  it  be  proved  that  the 
widow,  in  fact,  did  not  keep  her  husband's 
bed  unsullied,  she  has  no  title  to  his  property, 
and  ought  to  be  expelled  from  the  house." 

The  opinion  of  Sir  Thomas  Strange  is 
given  at  Volume  I.,  p.  136,  of  his  work,  and 
it  is  that  "an  unchaste  wife  is  excluded 
from  the  inheritance;  but  nothing  short 
of  actual  infidelity  in  this  respect  disquali- 
fies, nor  the  inheritance  once  vested  in 
her  is  it  liable  to  be  divested  unless  for 
loss  of  caste  unexpiated  by  penance  and 
unredeemed  by  atonement."  It  appears,  how- 
ever, that  this  is  really  an  opinion  of  Cole- 
brooke's  adopted  by  Sir  Thomas  Strange,  the 
original  opinion  and  Colebrooke  being  given 
in  very  nearly  the  same  words  at  p.  275  of 
Vol.  II.,  of  Sirange's  work ;  and  from  the  opi- 
nions of  the  Pundits  there  quoted,  it  would 
seem  that  the  occasion  of  the  opinion  was  a 
difficulty  which  had  arisen  in  Madras  as  to  how 
the  incontinence  of  the  widow  ought  to  be 
established.  We  have  here  therefore  a  direct 
expression  of  opinion  by  the  highest  Eu- 
ropean authority  on  Hindoo  Law,  supported 
by  another  European  authority  of  considerable 
eminence.  At  page  1 59,  Strange  quotes  from 
Colebrooke  a  passage  in  which  the  causes  of 
exclusion  from  inheritance  are  discussed. 
Although  there  is  no  mention  of  unchastity 
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in  it,  it  is,  I  ihink,  important  to  refer  to  it, 
because,  taken  witli  the  opinion  of  Colebrooke 
already  referred  to,  it  shows  completely 
what  his  views  were  on  the  subject.  He 
says :  "  In  regard  to  the  causes  of  inherit- 
ance discu<«ed  in  Chapter  5,  Section  i, 
verse  6,  corresponding  with  the  5th  Chapter 
of  Jimuu  Vahan^,  and  the  loih  Section. 
Chapter  2  of  the  Mitakshara,  I  am  not  aware 
that  any  can  be  said  to  have  been  abrog^aied 
or  to  be  obsolete.  At  the  same  time,  I  do  not 
think  any  of  our  Courts  would  go  into  proof 
of  one  of  the  brethren  being  addicted  to 
vice  or  profusion,  or  of  being  guilty  of  neg- 
lect of  obsequies  and  dutv  towards  ancestors. 
But  expulsion  from  caste,  leprosy,  and  similar 
diseases,  natural  deformity  from  birih,  neu- 
tral sex,  unlawful  birth  resulting  from  an 
uncanonical  mirriage,  would  doubtless  now 
exclude ;  and  1  apprehend  it  would  be  so 
adjudged  in  our  adawluts."  Strange  di- 
lates at  length  upon  this  passage,  and  points 
out  how  the  power  of  degradation  or  ex- 
pulsion from  caste  can  be  exercised,  and  its 
consequences;  and  he  again  (at  p.  163)  puts 
the  forfeitures  of  the  widow  for  unchastity 
on  the  ground  taken  by  Colebrooke,  namely, 
loss  of  caste. 

The  decided  cases  in  which  this  ques- 
tion has  arisen  are  extremely  few.  In  Mor- 
ton's decisions  there  is  a  case  of  Radha- 
money  Raur  versus  Nilmoney  Doss,  where 
it  was  proved  that  the  widow  who  was 
claiminq;  her  husband's  share  had,  after 
her  husband's  death,  been  incontinent,  and 
had  long  since  quilted  the  house  and  pro- 
tection of  her  husband's  family.  It  is  said  to 
have  been  held  by  Chambers,  C.J.,  Hyde, 
Jones  and  Dunkin,  Jj.,  that  she  had,  by 
her  incontinence,  forfeited  her  right  to  her 
husband's  estate. 

In  the  case  of  Maharanee  Bussunt  Coomaree 
versus  Maharanee  Komul  Coomaree,  7  Sel. 
Rep.  144,  what  was  held  by  the  Court  below 
was  that  a  widow  who  voluntarily  quilted  the 
family-house  by  night  in  the  same  carriage 
with  a  Baboo  was  not  entitled  to  have  a  se- 
parate house  and  maintenance  provided  for 
her,  but  the  Judge  awarded  her  1,000  rupees 
per  mensem  conditionally  upon  her  return. 

The  Court  of  appeal,  however,  considered 
that  she  had  by  her  conduct  forfeited  all 
legal  claim  according  to  the  Shasters  to  main- 
tenance from  her  husband's  family.  There 
is  not  a  word  about  chastity  or  unchastity 
in  the  report,  though  perhaps  an  elopement 
may  be  hinted  at;  but  they  seem  to  have 


considered  the  widow's  right  to  consist  in  x[ 
i  claim  10  food,  apparel,  and  residence  only  J 
I  and  not  to  any  sum  of  money  in  lieu  thereof  j 
J  and  I  gather  that  they  deprived  her  of  main* 
j  tenance  on  the  mere  ground  of  her  havin^l 

absented  herself  from  the  family-house— ade- 
I  cision  which  could  hardly  now  be  suDponedJ 
I  The  report  is  very  meagre ;  but  1  caanot! 
I  help  thinking  that,  if  it  had  been  considered 
j  necessary  to  come  to  a  disMnci  finding  upoa 
I  the  question  of  chastity,  either  this  finding 
>  or  the  facts  leading  to  it  would  have  beea 
;  explicitly  stated. 

'  In  the  case  of  Raj  Coomar<*e  Dos  see  verm 
Golabee  Dossee,  14  S.  D.  A.,  1891.  the  elder 
widow  brought  a  suit  to  recover  the  deceased 
husband's  property  a??ainst  the  yoan^jer 
widow.  The  younger  widow  repudiated  the 
plaintiff's  claim  on  the  ground  that  the  plaint- 
iff had,  during  her  husband's  lifetime,  eloped 
with  another  man,  aorainst   whom  her  bos^ 

j  band  had  brought  an  action  for  the  seduciioo 
and  recovered  damages,  and  that  her  bai* 
band  had  never  afterwards  admitted  the 
plaintiff  into  his  house  or  cohabited  wilk 
her. 

The  Court  in  their  judgment  first  discosrf 
the  evidence  of  inconiinence  wnich  tneycwK 
sider  conclusive.  They  do  not,  however,  re* 
the  case  there;  they  proceed  to  consider! 
contention  on  behalf  of  the  plaintiff  that  then 
was  no  express  declaration  or  solemn  act  01 
the  part  of  the  husband  from  which  thft 
Court  could  infer  that  it  was  his  inleniioi 
to  disinherit  her,  and  they  proceed  t)  find 
that  it  was  his  deliberate  and  fixed  inlentioii 
that  she  should  not,  after  his  deadi,  partici- 
pate beneficially  in  his  estate.  It  is  clear, 
therefore,  that  this  case  is  rather  an  autho:i* 
tv  to  show  that  even  adulterv  in  the  hos- 
band's  lifetime  is  not  in  itself  sufficient  U) 
disentitle  the  wife  to  inherit,  but  ihat  lh« 
husband  may  for  this  cause  by  a  deaf 
expression  of  intention  deprive  her  cf  htf 
right  to  succeed  him. 

This  is  all  that,  with  the  very  able  assist- 
ance of  the  learned  Counsel  who  argoeo 
this  case,  I  have  found  in  the  way  of  author- 
ity or  -comment  upon  the  question  lib* 
before  me.  Leaving  aside  those  passages  id 
the  Hindoo  law-books  which  speak  of  d< 
duties  of  a  wife,  I  think  it  is  clear  that  ^ 
observance  of  chastity  is  strongly  cnjoioed 
on  the  widow ;  and  looking  to  the  reasoninf 
bv  which  Jimuta  Vahana  establishes  her 
claim  to  the  succession,  namely,  by  th€  per- 
formance of  acts  beneficial  to  her  husbaail 
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there  is  no  doubt  some  ground  for  the  argu- 
ment that  she  continues  to  hold  the  estate 
only   so  long  as   she    performs   the  duties 
which  are  the  foundation  of  her  right;  but 
such  a  principle  has  never  been  enunciated, 
nor  do  I  find  the  least  trace  of  its  being  acted 
upon  in  Hindoo  Law.     If  it  did  exist,  if  the 
widow  who  ceased  to  perform  acts  beneficial 
10    her   husband    lost  her  estate,  she  would 
lose  it  for  other   causes  besides  unchasiity. 
The   argument  would  be  just  as  strong  in 
favor   of   forfeiture   in    case   of   her   failure 
in  any  of  the  other  numerous  qualificaiions 
of   a   pativrata    sadhwi   as    in   the   case   ot 
unchastity ;   and    it    would   apply   not  only 
10  widows  but  sons  whose  right  to  inherit 
is   put   upon   the   same  ground,   and   upon 
whom  virtuous  conduct  is  hardly  less  strict- 
ly enjoined.     On  the  other  hand,  I  think  that 
this  argument  by  way  of  inference  may  be 
met  by  one  not  less  strong  on  the  other  side. 
I    think   if  loss   of   chastity   had    ipso  facto 
been  a  ground  of  exclusion  from  inheritance, 
it  would  have  certainly  been  mentioned  as 
such  by  some  one  of  the   commentators  in 
the  chapter  on  that  sur)ject,  or  at  least,  if  not 
there  mentioned,  that  in  some  of  the  above- 
qiioied  passages  where  chastity  is  enjoined, 
the   pun.shment   of   it    by   forfeiture   would 
have  been  declared. 

The  conclusion  which  1  come  to  and 
which  is  based  upon  the  opinion  of  Colebrooke, 
cited  by  Strange  already  referred  to,  is  that 
neither  for  unchastity  nor  any  other  vicious 
act  is  a  rigni  forfeited  under  the  Hindoo 
Law.  There  are  acts  of  gross  and  continued 
immorality  for  which  a  Hindoo  may  be  com- 
pletely and  irrevocably  cut  off  from  his  fami- 
ly and  caste.  From  that  moment  he  is,  to  all 
intents  and  purposes,  as  one  dead  so  far  as 
the  family  is  concerned  to  which  he  former- 
ly belonged.  Ceremonies  are  performed  as  if 
he  were  actually  so  (Strange,  Volume  I. 
page  160),  and  the  fiction  of  Hindoo  Law 
is  that  from  that  moment  he  dates  a  new 
existence,  as  will  be  clearly  seen  by  the 
■  rules  which  regulate  the  rights  to  property 
which  he  afterwards  acquires.  Of  course, 
therefore,  the  property  held  by  such  a  per- 
sor^  passes  on  to  the  next  taker.  How  far 
this  power  of  degradation  would  now  be 
recognized  by  the  law,  and  whether  un- 
chastity in  a  widow  would  bsj  a  just  cause 
of  degradation,  are  questions  which  it  is  in 
no  way  necessary  for  me  now  to  consider. 
One  of  them  at  least  is  a  question  of  no 
little  dilUcully.  What  I  now  hold  is  that  it  is 
not  the  immoral  act  alone  which  in  any  case 
destroys  the  right,  but  the  loss  of  caste  or 


degradation  which  may  follow  thereupon. 
This  explains  the  silence  of  the  Hmdoo 
law-books  as  to  forfeiture  for  particular 
acts  of  »mmorality,  and  accords  entirely  with 
the  doctrine  of  expiation  which  would  other- 
wise appear  to  be  almost  unmeaning. 

This  view  of  the  law  is  supported,  as  I 
have  said,  by  the  authority  of  Colebrooke  and 
Strange;  it  is  not  opposed,  as  far  as  I  am 
aware,  by  any  European  writer  on  Hindoo 
Law ;  and  I  tnink  it  by  no  means  unimport- 
ant to  observe  that  it  is  also  that  which  is 
adopted  by  an  able  living  writer  on  the  Hin- 
doo Law  of  the  Bengal  School,  who  must 
be  well-acquainted  with  the  opinions  current 
on  this  subject  amongst  the  most  learned  of 
his  countrymen.  Baboo  Shama  Churn  Sircar 
in  his  work  alrt*ady  referred  to,  at  page  10 16, 
thus  sums  up  the  law  on  this  subject :  **  It 
should,  however,  be  observed  that  the  wo- 
man who  is  adulterous  at  the  time  when 
the  succession  opened,  or  who  previously 
committed  adultery  which  remained  un- 
expiated  by  penance,  forfeits  her  right  to 
inheritance  and  maintenance;  and  not  she 
who  was  previously  adulterous,  but  ceased 
to  be  so  and  cohabited  w.th  her  hust^and, 
or  expiated  or  was  about  to  expiate  the 
sin  by  penance  before  the  time  of  succes- 
sion; and  not  also  she  who  became  adul- 
terous after  inheriting  property  or  obtain- 
ing maintenance,  unless  the  crime  were 
such  as  to  cause  complete  degradation  by 
lo^s  of  caste  unredeemable  by  atonement." 

Of  the  three  decided  cases,  the  first  is,  I 
think,  too  scantily  stated  for  any  very  secure 
inference ;  it  is  certainly  not  sufficient  to  out- 
weigh the  combined  authority  of  Colebrooke 
and  Strange.  The  second  did  not,  I  think, 
turn  at  all  upon  the  quesdon  of  chastity. 
The  third  relates  not  10  forfeiture  by  a 
widow,  but  to  the  right  of  a  husband  to  ex- 
clude his  unchaste  wife  from  her  rights  as 
such.  It  is  in  my  opinion  a  prefectly  cor- 
rect decision,  and  supports  the  law  as  laid 
down  by  Baboo  Shama  Chum  Sircar  on  the 
subject  in  the  passage  I  have  just  referred 
to,  but  it  rests  on  a  totally  different  principle 
from  forfeiture.  It  might  rather  be  termed 
the  exercise  of  a  summary  power  of  divorce 
by  the  husband  for  adultery.  It  in  no  way 
conflicts,  on  the  contrary,  1  think,  it  accords 
in  principle,  with  the  view  I  take  of  the 
law,  because  even  there  it  would  appear 
that  the  simple  act  of  unchastity  did  not 
cause  a  loss  of  inheritance,  but  only  such  an 
act  followed  by  an  express  exclusion. 

The  result  is  that  I  hold  that  the  defendant 
has  not  by  the  simple  act  of  unchastity  proved 
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against  her,  she  not  having  been  degraded 
or  expelled  from  caste,  forfeited  her  right 
as  widow  of  Ramgopaal  to  inherit  his  es- 
tate. The  suit,  therefore,  fails  altogether,  and 
must  be  dismissed  with  costs  on  scale  2. 

The  plain/iff'  appealed  against  this  judg- 
ment on  the  following  grounds : — 

First — That  unchastity  in  a  Hindoo 
widow  works  a  forfeiture  of  or  terminates 
the  estate  and  interest  in  her  husband's 
property. 

Second — That  incontinence  in  a  Hindoo 
widow  in  itself  involves  loss  of  caste,  and 
is  an  offence  for  which  Hindoo  Law  has 
not  provided  any  atonement  or  expiation, 
and  that  even  if  expiable  or  redeemable, 
there  was  no  evidence  that  the  defendant 
had  ever  effected  redemption  or  expiation, 
or  was  about  to  do  so. 

Third — That  the  incontinence  of  the  de- 
fendant was  followed  up  by  her  leaving  her 
husband's  house,  to  which,  as  far  as  can  be 
gathered  from  the  evidence,  she  had  no 
intention  of  returning,  and  would  not  have 
returned  thither  at  all  or  at  least  for  some 
lime  but  for  her  arrest  by  the  police  on 
the  suspicion  that  she  was  about  to  destroy 
the  child  with  which  she  was  then  preg- 
nant, or  to  conceal  its  birth. 

Fourth — That  chastity  in  a  Hindoo 
widow  is  an  essential  condition  to  the  con- 
tinuance and  enjoyment  of  the  estate  of 
her  deceased  husband  by  a  Hindoo  widow 
for  whose  benefit  alone  she  takes  the  estate, 
and  that  as  such,  wholly  apart  from  any 
outcasting  or  degradation,  incontinence 
causes  the  estate  to  revert  to  the  next 
heir  of  the  deceased  proprietor  capable  of 
conferring  benefits  on  him  as  his  represent- 
ative. 

Fifth— Thzi  the  suit  should  not  have 
been  dismissed  with  costs. 

The  judgment    of  the    Appellate    Court 
tvas  delivered  asfolloivs  by 

Peacock,  C,  J, — ^This  case  has  been  very 
ably  argued  on  both  sides.  It  appears  to 
me  that  the  judgment  of  the  Court  of 
Original  Jurisdiction  ought  to  be  afiirmed. 
There  is  no  doubt  that,  according  to  the 
Hindoo  Law  of  Inheritance,  a  wife  who 
commits  adultery  during  the  lifetime  of 
her  husband  loses  her  right  to  inherit  her 
husband's  estate,  unless  the  act  is  condoned 


by  her  husband  or  expiated  by  penanoe.: 
But  the  question  involved  in  the  present 
case  is  whether  a  widow  who  succeeds  Id  \ 
her  husband's  estate  by  inheritance  holdi  \ 
that  estate  merely  so  long  as  she  reauini  } 
chaste,  or  forfeits  the  estate  which  has  be-  | 
come  vested  in  her  if  she  is  guilty  of  an 
act  of  unchastity. 

There  are  authorities  both  ways,  bit  | 
giving  the  case  my  best  consideration,  it 
appears  to  me  that  the  learned  Judge  vho 
tried  the  case  arrived  at  a  correct  concluaon. 
He  has  so  fully  entered  into  the  authoridcs 
and  arguments  that  I  do  not  propose  to  go 
into  much  length  in  the  consideration  oc 
the  question. 

Mr.  Colebrooke's  opinion,  as  expressed  ii 
his  remarks  upon  the  Trichinopoly  ca9 
in  Strange's  Hindoo  Law,  Vol.  II.,  page  271, 
appears  to  me  to  be  correct.  He  says :  "Ai 
unchaste  woman  is  excluded  from  the  ii- 
heritance  of  her  husband,  but  no  nm* 
conduct  other  thanincontmency  operataA^ 
inherison,  nor  after  the  property  has  vesfei 
by  inheritance  does  she  forfeit  it,  unless  fe  1 
loss  of  caste,  unexpiated  by  penance  fi 
unredeemed  by  atonement." 

It  was  said  in  the  course  of  the  argoMl 
that  the  right  of  inheritance  or  successtoni^ 
cording  to  the  Hindoo  Law  is  founded  onbcafr 
fits  to  be  conferred  upon  the  ancestor,  "ft 
who  takes  the  estate  of  the  deceased  is  IB 
perform  his  obsequies."  This  is  nottmeik 
every  case,  for  it  is  laid  down  that  "if  <•• 
be  heir  to  an  estate  and  another  be  qnaS* 
fied  to  perform  the  shradh,  he  most  grw 
sufficient  property,  and  cause  the  rites  to  be 
celebrated  by  him  who  is  qualified  to  pc^  j 
form  them."  (See  Vyavasta  Darpana,  Si» 
Edn.,  p.  363)  where  reference  is  made  • 
Colebrooke's  Digest,  Vol.  III.,  pp.  545-5f^ 
But  however  that  may  be,  there  is  no  authoii(f 
to  show  that  the  person  who  takes  w 
estate  by  inheritance,  holds  that  cstti* 
only  so  long  as  he  performs  those  dniw 
which  are  morally  imposed  upon  him,  • 
that  he  forfeits  the  estate  which  he  has  lato 
if  he  ceases  to  perform  those  duties.  U  ^ 
clear  that,  according  to  the  Bengal  School* 
man  who  takes  an  estate  by  inheritance 
may  sell  or  otherwise  dispose  of  it. 

As  regards  male  heirs,  an  estate  tak» 
by  descent  is  not  forfeited  by  neglect  « 
those  moral  duties  which  are  imposed  op« 
an  heir;  and  I  see  no  authority  sflflic|^ 
to  induce  me  to  think  that  the  estate  t«W 
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by  a  Hindoo  widow  by  inheritance  is  an 
estate  so  \ovl%  as  she  continues  chaste,  or  an 
estate  liable  to  be  forfeited  by  an  act  of  un- 
chastity.  If  the  estate  is  to  continue 
only  so  long  as  she  continues  chaste,  it 
would  cease  immediately  upon  an  act  of 
unchastity;  and  in  that  respect,  a  widow 
would  be  in  a  worse  position  than  a  wife, 
inasmuch  as  a  wife  may  inherit  if  her 
offence  is  expiated  before  the  death  of  her 
husband,  but  if  a  widow's  estate  ceases  expia- 
tion would  not  restore  it. 

So  in  the  case  of  persons  incapable  of 
inheriting,  such  as  a  leper,  leprosy  at  the 
time  when  the  right  of  inheritance  accrues 
would  destroy  the  right  of  inheritance,  but 
leprosy  after  an  heir  has  succeeded  is  no 
ground  of  forfeiture,  nor  is  the  estate  of  an 
heir  held  only  so  long  as  he  is  free  from  a 
sinful  disease  which  would  prevent  him 
from  inheriting. 

In  Baboo  Shama  Churn's  Vyavasta  Dar- 
pana  it  is  stated  "that  a  woman  who  is 
adulterous  at  the  time  when  succession 
opened,  or  who  previously  committed 
aduhery  which  remained  unexpiated  by 
penance,  forfeits  her  right  to  inheritance 
and  maintenance,  and  not  she  who  was 
adulterous  but  ceased  to  be  so,  and  cohabited 
with  her  husband  or  expiated,  or  was  about 
to  expiate,  the  sin  by  penance  before  the 
time  of  succession  ;  so  a  woman  who  becomes 
adulterous  after  inheriting  property  is  not 
prevented  from  holding  the  estate,  unless 
the  crime  were  such  as  to  cause  complete 
degradation  by  loss  of  caste  unredeemable 
by  atonement."     Vyavasta  663,  page  1016. 

Although  Baboo  Shama  Churn  Sircar  is 
no  authority  on  Hindoo  Law,  it  appears  to 
me  that  he  has  there  given  a  correct  view 
of  the  law  on  the  subject. 

In  the  Rajah  of  Shiva  Gunga's  case,  2 
Weekly  Reporter,  Privy  Council  cases, 
page  31,  it  was  held  that  a  decree  in  a  suit 
brought  by  a  Hindoo  widow  binds  the  heirs 
who  claim  in  succession  to  her,  but  that  can 
only  be  in  a  suit  brought  by  her  so  long  as 
she  holds  a  widow's  estate.  It  would  cause 
inffnite  confusion  if  a  decree  in  a  suit 
brought  by  a  widow  could  be  avoided 
by  showing  that  she  had  committed  an 
act  of  adultery  before  she  commenced  the 
suit.  But  if  the  rule  contended  for  is  cor- 
rect, and  the  estate  which  a  widow  takes  by 
inheritance  is  merely  an  estate  so  long  as 
she  continues  chaste,  all  the  acts  which  a 
Hindoo  widow  could  do  with  reference  to 


the  estate  might  be  avoided  by  taking  up 
some  act  of  unchastity  against  her.  Incon- 
venience would  not  be  a  ground  for  deciding 
a  case  like  the  present  if  the  law  were 
clear  upon  the  subject ;  but  it  is  an  argument 
which  may  be  fairly  adduced  when  the 
authorities  in  favor  of  the  opposite  view 
are  merely  the  expressions  of  opinion  by 
Hindoo  law-officers  or  by  European  or 
modern  text-writers,  however  eminent,  or 
even  decisions  of  a  Court  of  Justice  when 
they  are  in  conflict  with  decisions  of  other 
Courts  of  equal  weight. 

The  case  which  was  cited  from  Chambers's 
notes  in  Mr.  Montriou's  Edition  of  Morton's 
decisions,  page  314,  is  given  very  sliortly. 
In  that  case  it  was  held  that  the  incontinence 
of  a  widow  creates  a  forfeiture  of  her  claim 
to  the  succession.  That  decision  is  counter- 
balanced by  the  case  of  San  Money  Dossee 
versus  Neemy  Churn  Doss,  which  was  later 
in  date,  and  also  decided  by  the  Supreme 
Court,  2  Taylor  and  Bell,  page  300,  Sir  Law- 
rence Peel  in  that  case  held  that  a  widow 
did  not  forfeit  her  estate  by  living  an  im- 
moral and  unchaste  life.  He  said  :  "  Further 
in  this  case  the  widow  had  been  for  some 
time  in  rightful  possession,  and  the  Court 
would  be  disinclined  to  disturb  her  in  the 
absence  of  any  decision  of  a  Court  of  law, 
showing  that  such  a  person  for  such  reason 
as  above  stated  might  be  expelled  from  pos- 
session." 

Mr.  Justice  Markby  has  stated  that  adul- 
tery  is  not  sufficient  to  deprive  a  widow  of 
an  estate  which  she  has  taken  by  inheritance 
from  her  deceased  husband,  in  the  absence 
of  degradation    or    expulsion    from    caste. 

1  wish  to  avoid  being  supposed  to  express 
any  opinion  that  if  she  were  degraded  or 
deprived  of  her  caste  her  estate  would 
cease  to  exist. 

Conflicting  opinions  have  been  expressed 
as  to  the  construction  of  Act  XXI.  of  1850. 
With  reference  to  that  Act,  Sir  Lawrence 
Peel  in  the  case  to  which  I  have  referred  in 

2  Taylor  and  Bell,  observed :  "  That  it  was 
provided  by  Act  XXI.  of  1850,  that  so 
much  of  any  law  or  usage,  now  in  force  in 
India,  as  inflicted  on  any  person  forfeiture 
of  rights  of  property  or  might  be  held  in 
any  way  to  impair  or  affect  any  right  of 
inheritance,  by  reason  of  his  or  her  being 
deprived  of  caste,  should  cease  to  be 
enforced  as  law."  His  opinion,  therefore, 
appears  to  have  been  that  the  Hindoo  Law 
so  long  as  it  inflicted  forfeiture  of  rights  of 
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properly  or  impaired  or  affected  riglit  of 
inheritance  by  reason  of  deprivation  of  loss 
of  caste,  was  intended  to  be  abolished  by  the 
Act  to  which  he  refers. 

The  late  Sudder  Court  took  a  different 
view  of  that  Act.  They  read  it  with 
the  lig:ht  thrown  upon  jt  by  the  preamble, 
for  referring  to  the  case  which  had  been 
decided  by  Sir  Lawrence  Peel,  they 
say,  **  with  every  respect  for  that  opi- 
nion and  without  the  means  of  ascertain- 
ing whether  the  particulars  of  the  present 
case  are  the  same  as  those  upon  which  it 
was  given,  we  must  determine  the  point 
irrespectively  and  with  reference  solely  to 
the  intent  and  meaning  of  the  Act  as  they 
may  be  fairly  and  reasonably  gathered  from 
the  latter  portion  of  it  taken  in  connection 
with  the  preamble" — page  1895  of  the  Sud- 
der decisions  for  1858. 

Mr.  Sconce  says:  "The  title  of  Act  XXI. 
of  1850,  declares  its  purpose  to  be  the  exten- 
sion of  the  principle  of  Section  9  of  Regula- 
tion VII.  of  1832,  and  in  the  preamble  this 
principle  is  embodied,  being  to  the  effect  that 
if  one  parly  to  a  suit  should  not  be  of  the 
Hindoo  (or  Mahomcdan)  persuasion,  ihe 
laws  of  the  Hindoo  religion  should  not  be 
suffered  to  deprive  him  of  any  property  to 
which,  but  for  the  operation  of  such  laws,  he 
would  have  been  entitled.  Accordingly  in  the 
body  of  the  Act  it  is  declared  that  any  law 
which  may  impose  a  forfeiture  of  rights  as 
a  consequence  of  the  renunciation  of  or 
exclusion  from  the  communion  of  any  reli- 
gion or  of  being  deprived  of  caste  shall 
cease  to  be  enforced  as  law."  He  holds  that 
being  deprived  of  caste  (reading  it  in  con- 
nection with  Regulation  VI.  of  1832),  meant 
loss  of  caste  by  reason  of  excommunication 
from  religion. 

Looking  very  carefully  at  the  Act  XXI.  of 
1850,  it  appears  to  me  that  the  preamble  is 
wholly  irrelevant  lo  the  enacting  p)ari  of  ihai 
Act.  The  Act  is  called :  *'  An  Act  for  ex- 
tending the  principle  of  Section  9,  Regula- 
tion VII.,  1832,  of  he  Bengal  Code  through 
out  the  territories  subject  to  the  Government 
of  the  East  India  Company." 

It  recites  that  it  was  enacted  "  by  Section 
9,  Rtrgulation  VTI.  of  1832,  of  the  Bengal 
Codf-,  that  whenever  in  any  civil  suit  the 
parties  to  such  suit  may  be  of  different  per- 
suasions, when  one  party  shall  be  of  the  Hm- 
doo  and  the  other  of  the  Mahomedan  per- 
suasion, or  where  one  or  more  of  the  parlies 
to  the  suit  shall  not  be  either  of  the  Maho- 


medan or  Hindoo  persuasion,  the  laws  of 
those  religions  shvill  not  be  permiiied  to 
operate  to  deprive  such  party  or  parties  of 
any  property  to  which,  but  for  the  operation 
of  such  laws,  they  would  have  been  eniiiled: 
and  whereas  it  will  be  beneficial  to  extend 
the  principle  of  that  enactment  throughout 
the  territories  subject  to  the  Government  of 
the  East  India  Company  :  It  is  enacted  as 
follows  : — 

"  I .  So  much  of  any  law  or  usage  now  in  force 
within  the  territories  subject  to  the  Govern- 
ment of  the  East  India  Company  as  inflicts 
on  any  person  forfeiture  of  rights  of  pro(>eny 
or  may  be  held  in  any  way  to  impair  or 
affect  any  right  of  inheritance  by  reason 
of  his  or  her  renouncing  or  having  been 
excluded  from  the  communion  of  any  reli- 
gion, or  being  deprived  of  caste,  shall  cease 
to  be  enforced  as  law  in  the  Courts  of  ibc 
East  India  Company  and  in  the  Courts 
established  by  Royal  Charier." 

The  principle  of  Section  9,  Regulation  VE 
of  1832,  was  that  a  party  to  a  suit  of  one  reli- 
gion was  not  10  avail  himself  of  the  laws  of 
the  religion  of  the  other  party  which  dcpfl- 
ved  him  of  any  property.  If  a  Hindoo  iid 
sued  a  Hindoo,  the  Hindoo  defendant  xsix^ 
possibly  have  set  up  against  the  Hin-loo 
plaintiff  thai  he  had  no  righi  to  sue,  in  cons^ 
quence  of  his  having  been  degraded  from 
his  caste.  The  Regulation  would  have  pre- 
vented a  Mahomedan  defendant  from  takinj 
advantage  of  that  rule  of  the  Hindoo  reli- 
gion which  would  have  deprived  the 
Hindoo  plamiiff  of  his  right  by  reason  of 
his  degradation  from  caste.  Tne  enactment 
says  that  so  much  of  any  law  a^J  inflicts  on 
any  person  forfeiture  of  rignts  of  property 
by  reason  of  his  being  deprived  of  caste 
shall  cease  to  be  enforced  as  law. 

It  was,  therefore,  an  enactment  that  in 
suits  between  Hindoos  ihe  loss  of  property 
by  deprivation  of  caste  should  not  be  enforced. 
The  prmciple,  if  it  can  be  so  called,  of  that 
Regulation  which  prevented  the  laws  of  the 
Mahomedan  or  Hindoo  religions  which  de- 
i  prived  a  party  of  a  right  of  prv»perty^i» 
suits  bt^tween  persons  of  different  persoa- 
sions,  was  extended  to  persons  of  the  safflfl 
persuasion,  and  that  which  could  not  beiakcn 
advantage  of  by  a  Mahomedan  in  a  suit  bf 
a  Hindoo,  so  far  as  it  related  to  deprivation 
of  property  by  loss  of  caste,  was  not  to  be 
taken  advantage  of  even  by  a  person  of  the 
same  persuasion.  The  enactment  ratbcr 
than  the  principle  of  the  enactment  was  ex- 
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tended*  and  the  rule  which  was  laid  down  to 
be  observed  in  suits  between  persons  of 
different  persuasions  was  intended  to  be  ex- 
tended to  suits  between  persons  of  the  same 
persuasion. 

Under  the  Regulation  of  1832,  I  think  it 
is  clear  that  in  any  place  in  which  that  Re- 
gulation had  effect,  a  Mahomedan  in  a  suit 
by  a  Hindoo,  could  not  have  availed  himself 
of  any  part  of  the  Hindoo  Law  which  de- 
prived a  Hindoo  of  a  right  of  properly  by 
reason  of  deprivation  of  caste.  If  so,  it 
appears  to  me,  that  by  an  extension  of  that 
law  by  Act  XXI.  of  1850  to  ail  parts  of  the 
territory  of  the  East  India  Company,  it  was 
declared  that  all  the  rules  which  inflicted 
any  forfeiture  of  rights  on  any  person  on 
account  of  his  renouncing  his  religion  or 
being  deprived  of  caste,  should  cease  to  be 
enforced  as  law.  It  appears  to  me  that  the 
words  **  being  deprived  of  loss  of  caste  by 
reason  of  renouncing  religion"  were  useless. 
If  the  renunciation  of  religion  deprived  a 
man  of  his  right,  his  being  deprived  of  caste 
by  reason  of  that  renunciation  would  not 
carry  the  case  further.  If  a  Hindoo  lost  his 
right  to  property  by  renouncing  his  relij^ion, 
Regulation  VII.  of  iSj2  deprived  a  Maho- 
medan of  his  right  of  setting  up  that  defence  as 
against  a  Hindoo,  and  the  Act  of  i8$o  de- 
prived a  Hindoo  from  setting  up  against  a 
Hindoo  that  which  a  Mahomedan  could  not 
set  up  against  a  Hindoo  in  that  respect. 

If  a  Hindoo  widow  without  reference  to 
loss  of  caste  held  her  estate  so  long  only 
as  she  remained  chaste,  Act  XXI.  of  1850 
did  not  affect  the  case.  If  her  estate  was  an 
estate  to  continue  only  so  long  as  she  remained 
chaste,  Act  XXI.  of  1850  did  not  affect  the 
case.  But  if  the  widow  of  a  Brahmin  lost  her 
estate  by  reason  of  the  loss  of  caste  entailed 
upon  her  by  having  a  child  by  a  Sudra,  Re- 
gulation Vll.  of  1832  prevented  that  law  from 
taking  effect  in  suits  in  which  both  parties 
were  not  Hindoos,  and  Act  XXI.  of  1850  pre- 
.  vented  that  law  from  taking  effect  in  suits 
between  Hindoos. 

In  Menu,  Section  181,  it  is  said  that 
"  h^  who  associates  himself  for  one  year 
with  a  fallen  sinner,  falls  like  him.  That 
man  who  holds  an  intercourse  with  any 
one  of  the  degraded  offenders  must  per- 
form as  an  atonement  for  such  intercourse 
the  penance  ordained  for  that  sinner  himself. 
They  must  thenceforth  desist  from  speaking 
to  him,  from  sitting  in  his  company,  from 
delivering  to  him  any  inherited  or  other  pro- 


perty, and  from  every  civil  or  usual  atten- 
tion, as  inviting  him  on  the  first  day  of  the 
year  and  the  like."  Chapter  XL,  slokas  181, 
182,  and  185. 

Now,  I  apprehend  that  the  object  of  Act 
XXI.  of  1850  would  get  rid  of  such  a  defence 
as    that.      If    a    Brahmin    brought    a    suit 
against  a  Mahomedan  to  recover  his  property, 
the     Mahomedan,     after     Regulation     VII. 
of  1832  was  passed,  could  not  have  set  up 
as  a  defence  that  the  plaintiff  had  associat- 
ed himself  with  a  fallen  sinner  or  that  he 
had   held    intercourse  with  any  of  the   de- 
graded offenders  referred  to  in  the  Chapter 
of  Menu  above  cited.     It  is  more  reasonable 
to  suppose  that  the  Legislature  intended  to 
prevent   a   Brahmin    or    any   Hindoo    from 
setting  up  as  against  another  Hindoo  a  de- 
fence of  that  nature,  than  to  prevent  a  Hin- 
doo from  setting  up  against  another  Hindoo 
any  defence  which  he  might  otherwise  have 
had  by  reason  of  the  plaintiff's  having  re- 
nounced    the     Hindoo     religion.       It     ap- 
pears   to    me    that    when    the    Legislature 
intended   to   prevent   a   Hindoo    from    tak- 
ing    advantage    as    against    another    Hin- 
doo of  any  part  of  the  Hindoo  Law  which 
deprived  his  opponer>t  of  a  right  of  property 
by  reason  of  his  having  renounced  his  re- 
ligion, or  of  his  having  been  excommuni- 
cated  from   his   religion,    they   intended  to 
deprive  a  Hindoo  of  his  right  to  take  ad- 
vantage of  any  rule  of  the  Hindoo  religion 
which   deprived    his   opponent   of   any  part 
of     the     Hindoo     religion     by     reason     of 
his  loss  of  caste.     Looking  at  the  case  even 
as  between  Hindoos,  it  appears  to  me  that 
the  removal  of  loss  of  caste  cannot  be  more 
objectionable  than  the  removal  of  that  part 
of   the   religion    which    deprived   a   man  of 
his  right  by   reason  of  renunciation  of  re- 
ligion or  excommunication  therefrom. 

I,  therefore,  notwithstanding  the  decision 
of  the  Sudder  Court  in  the  case  decided  in 
1858,  take  the  same  view  of  Act  XXI.  of  1850 
which  was  taken  by  Sir  Lawrence  Peel  in 
the  case  to  which  I  have  referred,  and  I, 
therefore,  am  of  opinion  that  the  principle 
of  this  case  is  not  affected  by  the  fact  that 
the  respondent  had  a  child  by  a  Sudra. 
As  far  as  chastity  was  concerned,  it  made 
no  difference  whether  the  father  of  the 
child  was  a  Sudra  or  a  Brahmin.  It  is  only 
as  regards  caste,  that  that  circumstance  would 
make  any  difference. 

Sir  Collis  Scotland  in  a  case  reported   in 
Stokes's  Reports,  Volume  I,  page  482,  seems 
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to  have  taken  the  same  view  as  I  do  of  Act 
XXI.  of  1850.  He  says :  "  Further  so  to  decide 
in  this  case  would  in  effect  be  giving  to  ille- 
gitimacy as  a  disqualification  an  operation 
which  it  would  be  contrary  to  the  spirit,  if 
not  the  letter,  of  legislative  enactment  (see 
Act  XXL  of  1850),  to  allow  to  degradation  of 
caste/'  thus  treating  degradation  from  caste 
simply  without  reference  to  its  being  a  de- 
gradation on  account  of  the  renunciation  of 
religion  or  of  excommunication. 

The  Hindoo  Widows  Marriage  Act  XV.  of 
1856  has  also  been  referred  to.  By  the  ist 
Section  it  was  enacted  that  no  marriage 
contracted  between  Hindoos  shall  be  in- 
valid, and  the  issue  of  no  such  marriage  shall 
be  illegitimate  by  reason  of  the  woman  hav- 
ing been  previously  married  or  betrothed 
to  another  person  who  was  dead  at  the  time 
of  such  marriage,  any  custom  and  any  inter- 
pretation of  Hindoo  Law  to  the  contrary 
notwithstanding. 

Section  2  enacted  that  all  rights  and 
interests  which  any  widow  may  have 
in  her  deceased  husband's  property  by  way 
of  maintenance,  or  by  inheritance  to  her 
husband  or  to  her  lineal  successors,  or  by 
virtue  of  any  will  or  testamentary  disposi- 
tion conferring  upon  her,  without  express 
permission  to  re-marry,  only  a  limited  in- 
terest in  such  property,  with  no  power  of 
alienating  the  same,  shall,  upon  her  re-mar- 
.  riage,  ce^e  and  determine  as  if  she  had 
then  died. 

It  is  said  that  we  are  to  infer  from  this 
that  the  Legislature  considered  that  a  Hindoo 
widow  forfeited  her  estate  by  reason 
of  an  act  of  unchastity.  I  draw  no  such 
inference  from  this  enactment.  The  Legis- 
lature enacted  that  the  marriage  of  a  Hindoo 
widow  should  not  be  void  ;  but  at  the  same 
time  they  declared  that  the  right  which  she 
had  taken  in  her  deceased  husband's  estate 


should  cease   on  her  marriage.    Tbenioft- 
it  appears  to  me  that  the  provisions  of  tUi 
Act  have  no  bearing  on  this  case. 

The  decision  of  Mr.  Justice  Markby  b 
affirmed  with  costs. 

Macpherson  J.,  concurred. 


The  xith  January  1870. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Cikf 
Justice,  and  the  Hon'ble  A.  G.  Macphersoi, 
Judge, 

Appeal  to  the  Privy  Cottocil— Delay  la 
prosecuting. 

Appeal  from  an  order  of  the  Hon  bit  J.  it 
Phear,  dated  the  gth  September  i86g, 

Goberdhone  Bermono  (Plaintiff),  AppeOii 
to  England,  Appellant, 

versus 

Sreemul   Munnee  Bibee   (Defendant)^  1^ 
spondent  to  England,  Respondtnl.  ' ' 

Jackson  for  the  Appellant. 

Graham  and  Banerjee  for  the  Responded 

Section  30  of  the  Charter  of  the  lace  Supreme  Girit 
is  still  directory  in  the  High  Court  with  regard  H 
appeals  to  the  rrivy  Council. 

Until  a  petition  of  appeal  to  the  Privy  Conndl  ff^j 
scnted  to  the  High  Court  is  admitted  and  aflowAi.] 
party  has  no  right  to  appeal  to  Her  Majesty  in  Co«A 
If  the  petition  is  allowed  to  remain  on  the  files  of  Iw 
Court  and  is  not  prosecuted  within  a  reasonable  tia% 
the  Court  has  power  to  order  its  removal  from  the  f3e^ 

This  was  an  appeal  from  an  order  ck  dM 
learned  Judge,  striking  off  an  appeal  whiA 
had  been  preferred  by  the  plaintiff  to  ^ 
Privy  Council,  as  the  plaintiff  had  taken  • 
steps  to  prosecute  jt.  The  appeal  to  Engiaai  - 
was  filed  in  March  1868,  and  in  Sept^ 
ber  1869  the  defendant,  after  giving  ncWflft 
to  plaintiff,  moved  to  have  the  appp 
struck  off.  • 

Phear,  J,,  held  that  he  had  jurisdicliottlj 
hear  the  case.     The  judgment,  holding  tij  1 
the    Court    had    jurisdiction,    was  as  fc* 
lows : — 

I  think,  Mr.  Graham,  I  have  power ». 
make  the  order  you  asked,  r/«.,  ^^^ 
petition  should  be  disallowed.    I  have  W  • 
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scyme  difficulty  in   satisfying   myself  as   to 
how  the  practice  stands,   bat  it  seems  to 
xne    to    be    thus :  The  right  of  appeal   is 
g^iven  by  Section  39  of  the  Letters  Patent, 
sub]ect  to  any  existing  rules  and  orders  and 
any  future  rules  and  orders  to  be  made  by 
tlie  Privy  Council.     As  far  as  I  can  make 
out,  there  are  no  rules  of  the  Privy  Council 
^vhich   have   any   bearing  on  the  action  of 
this  Court,  excepting  one  or  two  referring 
to   giving  security,   dc,  nor  have  we  any 
practice  laid  down  except  that  founded  upon 
Clause  30  of  the  Charter  of  1774.     I  think 
that  Clause  is  still  in  force,  and  that  the  9th 
Section  of  our  High  Court  Act  keeps  alive 
all  powers,  authorities,  and  jurisdiction   in 
the  High  Court,  as  were  in  any  way  vested 
in  the  late  Supreme  Court,  except  so  far  as 
they  might  be  affected  or  modified  by  the 
Xietters  Patent  to  be  granted  to  this  Court. 
Now,  the  existing  Letters  Patent  prescribe 
nothing:  they  simply  give  a  right  to  appeal, 
and  the  ist  Clause  of  these  Letters,  while  it 
revokes    the    previous   Letters   Patent  with 
respect    to  appeals,   makes  this  exception, 
^'except  so  far  as  the  Letters  Patent  of  the 
14th  year  of  His  Majesty  King  George  the 
Third,  dated  the  26ih  of  March  1774,  estab- 
lishing a   Supreme  Court  of  Judicature  at 
•Fort  William  in  Bengal,  were  revoked  or  de- 
termined thereby."     The  first  Letters  Patent, 
in  Section  44,  only  revoked  so  much  of  the 
Letters  Patent  of  George  III.  as  were  incon- 
sistent with  the  new  Act  and  Letters  Patent : 
every  thing  else  remained  in  force.     It  seems 
to  me,  therefore,  that  Section  30  of  the  Char- 
ter of  1774  is  still  directory  upon  this  Court 
with  regard  lo  appeals  to  the  Privy  Council. 
Now,  that  Section,  I  think,  very  clearly  gives 
a  certain  judicial  discretion  to  this  Court,  in 
regard  to  entertaining  applications  to  appeal 
to  the  Privy  Council.     The  right  to  appeal 
IS  conditional  upon  the  appellant's  praying 
for  leave  to  appeal,  and  in  praying  for  leave 
to  appeal,  before  appeal  shall  be  allowed,  secu- 
•tity  for  the  acts  of  appeal  and  for  the  perform- 

^^BCe  of  any  judgment  or  order  of  the  Privy 
-I Council  shall  be  given  to  the  satisfaction 

.'•of  the  Supreme  Court.  And  that  being 
done,  the  Supreme  Court  shall  allow  the  ap- 
peaf  with  this  proviso  imposed  by  Section 
33,  and  there  is.  the  same  proviso  in  the 
Letters  Patent  of  1774,  that  no  appeal  shall 
be  allowed  by  the  said  Supreme  Court,  unless 
the  petition  for  that  purpose  shall  be  pre- 
ferred within  six  months  from  the  day 
of  pronouncing  the  judgment,  decree,  or  de- 
cretal order.  The  result  seems  to  be  that  the 
High  Court,  on  an  appeal  being  preferred, 
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must  satisfy  itself  that  the  petition  was  pre- 
ferred  within   six  months,    or   that    proper 
security  has  been  given,  that  the  amount  is 
such  as  entitles  the  petitioner  to  appeal,  or 
that  for  some  other  good  cause  the  petitioner 
is  entitled  to  appeal ;  and  impliedly  in  all  this, 
as  in  every  other  application  to   have   the 
benefit    of    the    judicial    decision    of    this 
Court,  that  the  applicant  must  proceed  with 
due    diligence.      The    alternative    to    this 
would  be  that,  so  long  as  he  filed  his  petition 
within  six  months,  he  would  have  any  time 
whatever  to  suit  his  convenience  for  coming 
to  this  Court  to  ask  to  have  the  petition 
allowed.     Practically  this  would  be  giving  an 
unlimited  time  to  appeal,  because,  if  filing  the 
petition  within   six  months  were  that  that 
were   necessary   to  keep  alive  the  right  to 
appeal,  it  would  be  done,  as  a  matter  of  course, 
in  all  cases,  and  would  reduce  the  time  of 
limitation  to  a  nullity.     If,  therefore,  the  peti- 
tioner were  coming  before  the  Court  to  have 
his  petition  allowed,  it  would  be  perfectly 
competent  to  this  Court  to  disallow  it  on  the 
ground  of  delay  in  prosecuting  the  appeal, 
provided    there    is   nothing    to  satisfy  this 
Court  that  there  was  reasonable  ground  for 
such   delay.      The  only   question  then   is, 
whether  the  respondent,  in  the  event  of  the 
plaintiff  being  guilty  of  this  delay,  can  him- 
self put  the  Court  in  action  to  disallow  the 
petition  of  appeal. 

I  cannot  find  any  decision  on  this  point  in 
any  of  our  reports.  The  case  of  Woomesh 
Chunder  Paul  Chowdhry  versus  Issen 
Chunder  Paul  Chowdhry,  Morton's  Re- 
ports, page  59,  is  a  remarkable  case,  which 
at  first  sight  appears  in  point.  There  the 
petitioner,  appellant,  had  got  his  petition 
Of  appeal  allowed,  and  six  months  after  the 
respondent  obtained  a  rule  calling  upon  the 
appellant  to  show  cause  why  the  petition  of 
appeal  should  not  be  dismissed  for  want  of 
prosecution.  The  Court  concurred  in  think- 
ing that  the  respondent  was  premature,  and 
following,  as  they  stated,  the  case  of  Gordon 
versus  Lowther,  they  were  of  opinion  that 
twelve  months  was  the  proper  limit ;  and  as 
six  months  had  not  elapsed,  they  discharged 
the  rule.  It  appears  to  me  very  clear  in 
that  case  the  Court  was  bound  to  discharge 
the  rule,  but  not  for  the  reasons  the  Judges 
assigned.  After  the  appeal  had  been  allowed, 
the  matter  had  passed  out  of  the  hands  of  the 
Supreme  Court,  and  they  had  no  jurisdiction ; 
and  it  is  singular  enough  that  Gordon  versus 
Lowther,  upon  which  they  base  their  opinion, 
if  it  shows  anything,  shows  exactly  the  re- 
verse of  what  they  held,  that  if  the  respondent 
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had  waited  twelve  monihs,  he  would  have  been 
entitled   to    have    his    application    granted. 
Further,  Gordon's  appeal  had  been  allowed 
in  the  Colonies,  and  Lowther,  to  get  the  ap- 
peal dismissed,  was  obliged  to  come  before 
the    Privy    Council.      He    transmitted    the 
records  and  all  proceedings  of  the  Colonial 
Court  to  the  Privy  Council,  and  there  got  the 
appeal   dismissed   for  want  of  prosecution 
within    twelve    months.     But    I    do    think 
that   the   practice    and    rule    of    the    Privy 
Council  is  of  some  value  to  us  in  guiding 
me  to  a  conclusion  in  the  present  case.     If 
the   Privy   Council   think   that  the   interest 
of  fustice  required  that  a  delay  of  a  defi- 
nite   period   of   twelve   months    should   be 
sufficient  to  put  an  end  to  the  appellant's 
right  to  appeal  after  it  is  perfected,  I  think 
certainly  it  may  be  plainly  inferred  that  the 
interests  of  justice  required  some  limit  to 
be  put  to  the  appellant's  right  to  carry  on 
bis  proceedings  in   the    Lower   Court.      It 
would  be  a  great  hardship  to  a  suitor  who 
has  had   his  right  declared  in  the  highest 
Court  of  the  Colonies  that  he  is  still  to  be 
subject  to  have  a  petition  of  appeal  hang- 
ing over  his   head,   and   the   possibility  of 
appeal  kept  alive  for  any  indefinite  time  at 
the  pleasure  of  the  appellant.     Such  a  slate 
of  things  is,  no  doubt,  calculated  in  a  great 
degree  to  depreciate  the  value  of  the  pro- 
prietary right  he  has  successfully  asserted  ; 
and   if  he  cannot  get  rid  of  it  by  himself 
taking  the  initiative  here,  I  think  it  follows 
he  cannot  get  rid   of  it  at  all,  for  the  Privy 
Council  would  not  take  notice  of  proceed- 
ings of  this  Court,  which  are  only  in  an  in- 
choate state.     It  is  for  this  Court  to  take  care 
of  its  own  proceedings.     I  have  thus  come  to 
the    conclusion   that   the   application   made 
by  Mr.  Graham  for  the  respondent  is  one 
which  I  can  entertain  and  deal  with,  and  1 
think  there  can  be  no  doubt  what  my  deci- 
sion must  be,  if  I  act  upon  the  materials  now 
before  the  Court.     But  I  think  it  fair  to  give 
Mr.  Marinden's  client  an  opportunity,  if  he 
wishes,  to  show  better  than  he  has  done  the 
cause  of  the  delay.     It  is,  I  believe,  the  first 
application  of  this  kind  that  has  been  before 
this   Court,   and    perhaps    Mr.    Marinden's 
client  may  not  have  been  so  well  prepared 
as  he  might  have  been.     If  no  good  reason  is 
shown  for  the  delay,  the  application  must  be 
disallowed  with  costs. 

The  plaintiff  then  filed  aflidavits,  slating 
that  he  had  been  suffering  with  dysenter}' 
and  fever  from  October  1868  to  May  1869 ; 
that  he  was  admitted  in  June  1869  into  the 


Sealdah  Native  Hospital  under  an  attack  of 
elephantiasis,  on  account  of  which  he  was 
confined  to  his  bed  ;  that  he  is  still  an  inmate 
of  that  Hospital.  Plaintiff  applied  for  ooe 
month's  further  time  to  enable  him  to  go  00 
wiih  the  appeal.  It  further  appeared  from 
the  affidavit  that  in  April  1868  the  plaintiff's 
attorneys  wrote  to  the  Registrar,  sagi^esting 
the  names  of  two  persons  as  his  sureties  for 
the  costs  of  the  appeal,  but  the  Registrar 
stated  that  application  should  be  made  to  the 
Court,  after  notice  to  the  respondents,  for 
leave  to  give  security. 

Phear,  J.,  held  that  no  sufficient  cause 
for  the  delay  had  been  made  out,  and  dis- 
allowed the  application  wiih  costs.  The 
following  is  a  substance  of  the  judgment  oa 
this  point : — 

I  don't  think  this  affidavit  sufficient  If 
it  proves  anything,  it  proves  too  mud 
In  order  to  proceed  wiih  the  petition  tf 
appeal,  all  that  was  necessary  was  to  lender 
security  and  to  serve  a  summons  on  tk 
party  before  the  Court,  requiring  him  to 
be  present  on  an  application  to  the  R^ 
trar  to  accept  security.  Such  an  applfc»- 
tion  is  no  more  arduous  for  a  sick  mandiun 
procure  and  make  the  affidavits  which  p^Ji** 
iff  has  procured  and  made  in  opposiiiop*^ 
Mr.  Graham's  application.  The  affidavit  «t 
Dabey  Lall  makes  out  that,  from  October 
1868  to  the  present  time,  the  plaintiff  to 
been  so  ill  as  to  be  unable  to  attend  to  i»y 
business  j  first,  for  9  months  in  conseqacnce 
of  fever  and  dysentery  ;  and,  secondly,  for tl* 
remaining  period  in  consequence  of  suffering 
from  elephantiasis ;  and  the  native  docWf 
supports  his  view  of  the  incapaciiati&g 
effects  of  this  disease  by  a  certificate  of  l^« 
European  Doctor  in  charge  of  the  Manicip 
Pauper  Hospital.  He  is  incapacitated  from 
business,  and  therefore  has  been  unable  to 
prosecute  this  appeal ;  but  it  does  not  inca- 
pacitate him  from  doing,  in  opposition  lo 
Mr.  Graham's  application,  what  is  as  arduoii* 
and  harassing  as  anything  he  would  hwe 
to  do  in  prosecuting  this  appeal.  The»«^ 
affidavit  of  Dabey  Lall.  who  makes  no  st^e- 
ment  as  to  his  qualifications,  speaks  to  ^ 
thing  before  October  1 868  ;  but  at  lbaini»« 
his  petition  to  appeal  had  been  filed  sc»* 
months.  It  appears  to  me  he  has  made  a» 
no  substantial  reason  why  he  should  not  h*** 
gone  on  with  his  appeal.  That  being  so.  o» 
ihe  ground  I  explained  when  this  applic*^*^" 
was  last  before  me,  I  think  Mr.  GrahaiHS 
client  is  entitled  to  have  plaintiff's  p«utK»  \ 
dismissed .    I  shall  make  no  order  as  U)  coiw 
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The  plaintiff  appealed  from  this  order  on 
the  following  grounds : — 

is/. — That  there  is  no  law  or  rule  of  prac- 
tice of  this  Honorable  Court  limiting  the  time 
within  which  petitions  for  leave  to  appeal  to 
Her  Majesty's  Most  Honorable  Privy  Coun- 
cil, which  have  been  received,  read,  and  filed 
by  this  Honorable  Court,  shall  be  prosecuted, 
and  that  the  learned  Judge  had  no  power 
to  make  the  order  complained  of. 

2nd. — That  such  order  ought  only  to  have 
been  made  conditionally  upon  the  plaintiff, 
appellant,  not  taking  steps  to  prosecute  such 
appeal  within  a  time  to  be  fixed  by  such 
order. 

jrd. — That  the  affidavits  filed  on  behalf  of 
the  plaintiff,  appellant,  sufficiently  explain 
the  cause  of  his  delay  in  prosecuting  such 
appeal. 

^A. — That  even  if  there  was  improper 
laches  and  delay  on  the  part  of  the  plaintiff, 
appellant,  the  Court  in  the  exercise  of  its 
discretion  ought  to  have  given  him  further 
time  to  prosecute  such  appeal,  considering 
that  it  has  never  before  been  established  by 
any  decision  of  this  Court,  that  there  is  any 
limit  to  the  further  time  to  be  allowed  for 
prosecuting  an  appeal  to  Her  Majesty  in 
Council,  after  the  petition  for  leave  to  appeal 
has  been  received,  read,  and  filed  by  this 
Court. 

Jackson,  in  support  of  the  above  grounds, 
urged  that,  when  once  an  appeal  to  Her 
Majesty  in  Council  is  allowed  by  this  Court, 
the  jurisdiction  of  this  Court  ceases,  and 
that  the  appellant  did  all  he  could  be  expect- 
edi  o  do.  (Woomesh  Chunder  Paul  Chow- 
dhry  versus  Issen  Chunder  Paul  Chowdhry, 
Morton  59 ;  Gordon  and  Lowther,  2  Lord 
Raymond's  Reports  144.) 

Graham  con/ra  contended  that  in  this  case 
all  that  was  done  was  to  file  the  appeal, 
and  there  has  been  no  motion  or  order  allow- 
ing the  appeal .  (H  urosoond  u  ree  Dossee  versus 
Kistonaih  'Roy,  Fulton's  Reports,  10; 
Raebmty  Dossee  versus  Radhanath  Sen,  6 
Mdore,  p.  346.)  Until  an  appeal  has  been 
allowed,  it  is  in  the  power  of  the  Court,  if 
it  thinks  that  there  has  been  unreasonable 
delay,  to  remove  the  petition  from  the  file. 
Though  there  is  no  rule  directing  such  a 
procedure,  there  is  nothing  to  prevent  the 
Courts  taking  such  a  course.  (Sc.  Louis  and  St. 
Louif,  I  Moore  143 ;  Gungadhur  Seal  venus 
Radharaonee  Dossee,  9  Moore,  p.  411.) 


Jackson  replied. 

The  judgment  of  the  Appellate  Court 
was  delivered  as  fo:  lows  by — 

Peacock,   C.  y.—l  think  that  the  Judge 
had   power  to  dismiss    this   petition.    The 
petition   is  not  an  appeal  to  Her   Majesty 
in  Council,  but  it  is  a  petition  to  this  Court, 
directed  to  the  Chief  Justice  and  his  com- 
panion Judges,  stating  that  the   petitioner, 
feeling  himself  aggrieved,  is  desirous  of  ap- 
pealing to  Her  Majesty  in  Council.     It  is 
an  application  to  this  Court  that  all  neces- 
sary orders  may  be  made  to  enable  the  peti- 
tioner to  appeal  to  Her  Majesty  in  Council, 
and  that  seems  quite  in  conformity  with  Sec- 
tion 30  of  the  Charter  of  the  late  Supreme 
Court,  which  savs  that,  '*  in  all  cases  in  which 
any   person   shall   find   him,  her,  or  them- 
selves aggrieved  by  any  judgment,  decree, 
order,  or  rule  of  the  said  Supreme  Court  of 
Judicature   at   Fort    William    in    Bengal,   it 
may  be  lawful  for  him  and  them  to  appeal 
to  us,  our  heirs,  or  successors  in  our  or  their 
Privy  Council,  in  such   manner  and  under 
such   restrictions   and   qualifications  as  are 
hereinafter  mentioned ;  that  is  to  say,  in  all 
judgments,  decrees,  or  decretal  orders  made 
by  the  said  Supreme  Court  of  Judicature  at 
Fort   William   in   Bengal   in  any  civil  case, 
the  party  and  parties  against  whom  or  to 
whose  immediate   prejudice  the  said  judg- 
ment, decree,  or  decretal  order  shall  be  or 
tend,  may  by  his  or  their  humble  petition  to 
be  preferred  for  that   purpose   to  the   said 
Supreme  Court  of  Judicature  at  Fort  William 
in  Bengal,  pray  leave  to  appeal  to  us,  our 
heirs,  or   successors   in   our   or   their  Privy 
Council,  stating  in  such  petition  the  cause  or 
causes  of  appeal ;  and  in  case  such  leave  to 
appeal  be  prayed  by  the   parly   or  parties 
who  is  or  are  directed  to  pay  any  sum  of 
money  or  to   perform   any   duty,   the   said 
Supreme  Court  of  Judicature  at  Fort  William 
in  Bengal  shall  and  is  hereby  empowered  to 
award  that  such  judgment,  decree,  or  order 
shall  be  carried  into  execution ;  or  that  suf- 
ficient security  shall  be  given  for  the  per- 
formance of  the  said  judgment,  decree,  rule, 
or  order  as  shall  be  most  expedient  to  real 
and  substantial  justice,  provided  always  that, 
where  the  said  Supreme  Court  of  Judicature 
at   Fort   William   in   Bengal  shall  think   fit 
to  order  the  judgment,  decree,  rule,  or  order 
to    be    executed,    security    shall    be    taken 
from    the    other    party    or    parties    for    the 
due  performance  of  such  order  or  decree, 
as  we,  our  heirs,  or  successors,  shall  think  fit 
to  maJie  therefrom,  and  in  all  cases  we  will 
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and  require  that  security  should  also  be 
given  to  the  satisfaction  of  the  said  Supreme 
Court  of  Judicature  at  Fort  William  in  Ben- 
gal, for  the  payment  of  all  such  costs  as  the 
said  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal  may  think  likely  to  be 
incurred  by  the  said  appeal ;  and  also  for  the 
performance  of  such  judgment  or  order  as 
we,  our  heirs»  or  successors  shall  think  fit  to 
give  or  make  thereupon ;  and  upon  such  order 
or  orders  of  the  said  Supreme  Court  of 
Judicature  at  Fort  William  in  Bengal  there- 
upon made  being  performed  to  their  satis- 
faction, the  said  Supreme  Court  of  Judi- 
cature at  Fort  William  in  Bengal  shall  allow 
the  appeal;  and  the  party  or  parties  so 
thinking  him,  her,  or  themselves  aggrieved, 
shall  be  at  liberty  to  prefer  and  prosecute  his, 
her,  or  their  appeal  to  us,  our  heirs,  or  succes- 
sors, in  our  or  their  Privy  Council  in  such 
manner,  and  from  and  under  such  rules  as  are 
observed  in  appeals  made  to  us  from  our 
plantations  or  colonies  or  from  our  islands 
of  Guernsey,  Jersey,  Sark,  or  Alderney." 

Thus,  it  is  not  until  a  petition  is  presented 
to  this  Court  upon  proper  security,  that  the 
party  has  a  right  to  prefer  his  appeal  to  the 
Privy  Council. 

S^tion  31  applies  to  a  case  in  which  an 
a{!^al  has  been  allowed.  It  says  that  in  all 
such  cases  the  Supreme  Court  shall  certify 
and  transmit  under  its  seal  to  the  Privy 
Council  a  true  and  exact  copy  of  all  the 
evidences,  proceedings,  judgments,  decrees, 
and  orders  had  or  made  in  such  causes  ap- 
peialed,  so  that  it  is  not  until  a  petition  is 
allowed  that  the  transcript  of  the  record  is  to 
be  sent  to  Her  Majesty  in  Council. 

By  the  orders  of  Her  Majesty  in  Council 
of  1838,  Section  6  (See  Smouli's  and  Ryan's 
Rules  and  Orders,  Appendix,  page  103), 
it  is  said  that,  in  default  of  the  petition  of  ap- 
peal of  the  appellant  being  lodged  in  the  Privy 
Council  Oflfice  within  three  calendar  months 
from  the  registration  of  the  arrival  of  the 
transcripts,  or  in  default  of  the  appellant's 
case  being  carried  on  within  one  year  from 
the  time  of  such  registration,  the  respondent 
shall  be  entitled  in  either  case  to  move 
to  dismiss  the  appeal  for  want  of  prose- 
cution. 

It  appears  to  me,  therefore,  that,  until  the 
petition  presented  to  this  Court  is  admitted 
and  allowed,  a  party  has  no  right. to  appeal 
to  Her  Majesty  in  Council. 


If  the  petition  is  allowed  to  remain  on  the 
files  of  the  Court,  and  is  not  prosecuted  with* 
in  a  reasonable  time,  the  Court  has  the 
power  to  order  its  removal  from  the  files. 

In  this  case  Mr.  Justice  Phear  has  gives 
his  reasons  for  thinking  that  the  petitioner 
has  not  shown  sufficient  grounds  for  the  ddty 
in  prosecuting  his  appeal,  or  for  beiflf 
allowed  to  proceed  with  it  now;  and  I  see 
no  reason  to  differ  from  the  learned  Judge  in 
that  respect,  and  consequently  I  think  thit 
the  present  appeal  from  his  judgment  o«£ht 
to  be  dismissed  with  costs. 

I  may  also  add  that,  by  Section  39  of  the 
recent  Charter  by  which  the  power  to  appeal 
to  Her  Majesty  in  Council  is  allowed,  it  is  to 
be  subject  to  such  rules  and  orders  as  are 
now  in  force,  or  may  frpm  time  to  time  be 
made,  respecting  appeals  to  Her  Majes^ 
in  Council  from  the  Courts  in  this  Pre> 
sidency. 

Macpherson^  J, — I  am  of  the  same  opi- 
nion. 


The  1 2th  January  1870. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Cfaf 
Justice^zxiA  the  Hon'ble  A.  G.  Macpheim, 
Jwige, 

Stamp  —  Promissory  note  pajpmble  oa  deoHfii- 
CoUateral  agjeement. 

Appeal  from  a  judgment  of  the  HonorabU 
J,  B,  Phear,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  Higk 
Courts  dated  the  2jrd  November  i86g. 

Chunder  Kant  Mookerjee  (Plaintiff), 
Appellanty 

versus 

Kartick  Chunder  Chaile  and  another 
(Defendants),  Respondents, 

Graham  and  Jackson  for  the  Appeliaot 

Kennedy  and  Banerjee  for  the  Respondents. 

In  applying^  the  Stamp  Law,  the  stamp  roust  b«  pni 
upon  what  is  stated  in  the  instrument,  and  cannot de^eai 
on  collateral  evidence. 

Where  a  promissory  note  is  payable  on  demao^  it 
ouf^bt  to  be  stamped  as  a  note*  payable  on  drmand,  a^ 
though  there  may  be  a  collateral  agreement  between  Ui 
parties  that  the^  holder  will  not  present  it  for  a 
given  time,  or^  if-  paid  on  demand,  that  the  makef 
of  the  note  shall  be  entitled  to  a  certain  amount  oldii' 
count  to  be  deducted. 

The  plaintifiF  in  this  suit  was  the  baoitf 
of  the  ^rm  of  Watson,  Green,  and  Hift. 
merchants^  He  alleged  that,  bjtan  amiv^ 
ment.  between  him  and  ttvU  finii»  he  took 

d 


»  870J  Appeals  from  the^  wekkly  reporter.        Original  J  urUdiciion, 


3» 


responsibility  of  all  deliveries  of  goods 
sold  by  the  firm.     He  received  promissory 
notes  from  the  dealers  in  favor  of  the  firm, 
^vfYao  endorsed   the  notes  to   him,   and    he 
l^ad  no  redress  against  the  firm  if  he  failed 
to  recover  the  amounts  of  the  notes.     Goods 
^vere  sold   under  this   arrangement  to   the 
defendants  who  gave  seven  promissory  notes 
iwhich  were  endorsed  by  the  firm  to  plaintiff, 
l>at  the  amounts  of  these  notes  the  defend - 
suits  have  not  discharged  in  full.    The  plaintiff 
tberefore  sued  for  the  balance,  Rs.  5,181-13-3, 
with     interest     thereon.     He     also     main- 
tained   his    right   to    recover    that    sum    as 
due  00   accounts   stated  between  him  and 
the  defendants. 

There  was  very  little  substantial  defence 
to  the  suit,  and  the  plaintiff  recovered  a 
decree,  but  Phear,  J.,  at  the  hearing  exclud- 
ed the  balance,  Rs.  3,5 13*4-1,  due  on  a  note 
of  the  6th  August  1868  for  Rupees  4,310- 
15^3  on  the  ground  that  it  could  not  be  admit- 
ted in  evidence,  because  it  did  not  bear  a 
sufficient  stamp. 

The  plaintiff  appealed,  insisting  that  the 
note  was  sufficiently  stamped;  and,  if  not, 
that  he  was  at  all  events  entitled  to  recover 
the  amount  excluded  from  his  decree  as  on 
an  account  stated. 

The  note    which    was   excluded    bore    a 
stamp  of  the  value  of  one  anna,  and  was  in 
the  following  terms — 
Chit-No.  3114. 

CaUuitay  Sih  August  1 868. 

Contraft  No.  1087. 

Rupees  4,3«o->3-3- 

On  demand,  we,  Kartick  Chaile  and  Kedar- 
nath  De^'^  promise  to  pay  to  Messrs.  Watson, 
Green,  and  Hart,  or  order,  the  sum  of  Rupees 
4»3io-i3-5  only,  with  interest  at  the  rate  of 
12  per  cent,  per  annum,  from  30th  August 
1868,  being  the  value  of  the  goods  deli- 
vered   by  them  to   us   (m.)  ex   "  City  of 

^  Benares,"  C.  W.  G.  H.  210,  209,  200,  196, 
207,  190.  208,  211,  220,  212,  215,  217,  to  12 
bales  Mule  Twist  No.  40s,   12,000  morahs 

' '  at  16  annas  per  morah. 

No.  5154. 
Date  30th  August. 
Chk  No.  3114. 
Sale  No.  1087. 
Date  6th  August  1868. 
Account  of  Kartick 
Chnnder  Chaile  and 
Kedamaib  Dey. 


Rs.  As*  P. 

Through  price  of  12  bales  of 
Mule  Twist,  No.  40s,  consist- 
ing of  12,000  morahs  at  6 
annas  ...  ...  ...    4,500    o    o 

Allowance  at  3  pie  per  morah ...       187     8     o 


Less  deduction 


4i3^«     8     o 
I   10    o 


4,310  14    o 


Sri  Kartick  Chunder  Chaile 
Sri  Kedarnath  J^ty 
by 
Sri  Madhub  Chunder  Dutt. 

The  sum  of  four  thousand  three  hundred 
and  ten  rupees,  twelve  annas,  and  six  pie 
only — 45  days  from  the  5th  of  August. 

{On  the  back.) 

Paid  on  the  9th  September,  through 
B.  N.  Mookerjee,  Company's  Rs.  1,000. 

Graham,  for  the  appellant,  submitted  that 
the  stamp  on  the  note  was  sufficient.  The 
note  was  complete  when  the  signature  was 
affixed  to  it,  and  in  such  case  it  was  a  note 
payable  on  demand  and  the  stamp-duty  on  it 
was  therefore  sufficient.  The  transaction 
was  in  substance  one  for  the  sale  of  goods, 
and  the  purchaser  gave  an  acknowledgment 
in  the  form  of  a  note.  The  last  portion  of 
the  note  ought  not  to  be  taken  as  part  of  the 
note. 

Kennedy  for  respondent  cited  the  Eastern 
Financial  Association  versus  Pestonjee  Cur- 
setjee  Shroff  (3,  Bombay  Reports,  9.)  Both 
parts  of  the  contract  may  be  taken  together 
and  incorporated.  (Green  and  Davis,  4  B^ 
and  C,  235.) 

Graham  was  not  called  on  to  reply. 

The  following  are  the  judgments  of  the 
Appellate  Court: — 

Peacock,  C.  J, — It  appears  to  me  that 
the  note  in  question  ought  to  have  been 
admitted  in  evidence  and  should  not  have 
been  excluded  on  the  ground  of  not  being 
sufficiently  stamped.  It  appears  to  me  that 
in  applying  the  stamp  law,  the  stamp  must 
be  paid  upon  what  is  stated  in  the  instru- 
ment and  cannot  depend  on  collateral  evi- 
dence. If*  a  man  signs  a  promissory  note 
payable  on  demand,  it  appears  to  me  that 
the  note  ought  to  be  stamped  as  a  note 
payable  on  demand,  although  there  may  be 
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a  collateral  agreement  between  the  parties 
that  the  holder  of  the  note  will  not  present 
it  for  a  given  time,  or,  if  paid  upon  demand, 
that  the  maker  of  the  note  shall  be  entitled 
to  a  certain  amount  of  discount  to  be  deduct- 
ed. 

In  the  present  case,  according  to  the 
evidence,  notes  payable  on  demand  were 
given  in  respect  of  all  the  other  goods 
which  were  sold.  The  note  in  question  ex- 
pressly declares  that  the  defendants  on  de- 
mand promise  to  pay  to  Messrs.  Watson, 
Green,  and  Hart,  or  order,  the  sum  of  Rupees 
4,310-13-3  with  interest  at  12  per  cent, 
per  annam  from  the  30th  of  October  1868. 
In  the  margin  of  the  note,  ft  is  stated 
that  something  will  be  due  on  the  30th  of 
August,  according  to  Chittee  No.  3114  and 
contract  of  sale  No.  1087.  It  appears  pro- 
bable that  the  sum  mentioned  at  foot  of  the 
signature  was  intended  to  correct  that  mis- 
take, and  to  point  out  that,  according  to  the 
real  transaction  between  the  parties,  what 
may  be  called  the  price  of  the  goods  was  not 
to  be  due  on  the  30th  August,  that  is  pay- 
able without  any  deduction  for  discount. 

There  may  be  a  partial  or  a  varying  ac- 
ceptance of  a  Bill  of  Exchange ;  but  there  is 
a  g^eat  distinction  between  a  Bill  of  Ex- 
change and  a  promissory  note.  A  Bill  of 
Exchange  is  a  request  by  one  man  to  an- 
other to  pay  a  certain  amount,  and  the  ac- 
ceptor of  the  bill  may,  according  to  the 
custom  of  merchants,  accept  only  for  part  of 
the  amount  which  he  is  requested  to  pay,  or 
he  may  accept  payable  at  a  different  time 
from  that  at  which  he  is  requested  to  pay, 
and  that  seems  consistent  with  reason.  But 
when  a  man  signs  a  promissory  note,  all 
that  he  promises  to  do  is  his  own  expression. 
He  is  not  varying  that  which  another  man 
requests  him  to  do.  He  cannot,  therefore,  with 
any  reason  state  in  the  body  of  the  note 
that  he  will  do  one  thing,  and  by  a  memoran- 
dum annexed  to  his  signature  declare  that 
he  intends  to  do  another  thing,  in  this 
case  the  defendants  expressly  promise  to 
pay  on  demand  a  certain  sum  of  money,  but 
to  their  signature  they  annex  the  following 
words:  "The  sum  of  Rupees  4,310-12-6 
only"  (which  is  a  different  sum  from  that 
stated  in  the  body  of  the  note),  and  "45  days 
from  the  5th  August"  (which  is  also  a 
different  date  from  that  stated  in  the  body 
of  the  note). 

They  do  not  say  that  they  intend  that  the 
note  should  be  payable  45  days  after  date 


for  the  sum  of  Rupees  4,310-12-6,  and  tbej 
do  not  say  '*  Although  we  have  said  one 
thing  in  the  body  of  the  note,  we  intend  to 
say  another  thing  in  the  body  of  the  signa- 
ture." The  memorandum  to  the  signature 
is  therefore  ambiguous,  to  say  the  least 
of  it,  and  may  relate  to  the  memorandum  in 
the  margin  of  the  note,  which  gives  the  me- 
morandum of  the  contract  on  which  the  note 
was  given. 

In  the  case  of  Fanshawe  and  Peet,  2  Hur- 
stone  and  Norman,  page  4,  to  which  I  re- 
ferred in  the  course  of  the  argument,  Mr. 
Baron  Martin  said  :  "At  the  trial,  after  con- 
sulting my  brother  Crompton,  1  thoagbt 
that  if  a  drawee  inten  Is  to  qualify  his  ac- 
ceptance he  must  do  so  in  unambiguous 
Ian  linage."  The  present  case  is  still  stronger, 
being  a  promissory  note.  If  the  defendants 
by  their  signature  intend  to  say  that  what 
they  promised  to  do  is  to  pay  the  araount 
annexed  to  their  signature  at  the  date  men- 
tioned in  that  memorandum,  and  are  not 
bound  by  the  terms  in  the  body  of  the  note, 
it  follows  that  they  are  bound  to  do  so  in  tbe 
most  unambiguous  language.  In  this  case,  / 
have  shown  that  tne  memorandum  at  thees^ 
of  the  signature  does  not  in  unambigooos 
language  state  that  the  maker  is  not  tnbe 
bound  by  what  he  has  expressly  declared  in 
the  body  of  the  assignment. 

In  the  case  of  Ferris  and  Bond,  4  Bamc- 
wall  and  Alderson,  679,  it  was  held  that  t 
note  beginning  in  the  body  of  it,  "I,  A  B, 
promise  to  pay, "  and  signed  "  A  B,  or  else 
CD,"  was  a  good  note  against  A  B.  In 
other  words,  that  the  body  of  the  note  pre- 
vailed over  the  signature,  and,  consequently, 
that  it  was  not  a  note  (which,  in  fact,  would 
be  bad)  that  either  A  B  or  else  C  D  was  to 
be  bound  by  it.  It  was  held  that  the  words 
"or  else  CD"  was  only  evidence  against 
C  D  of  a  conditional  agreement  to  pay  it 
A  B  should  not. 

In  this  case,  I  think  we  may  fairly  and  rea- 
sonably hold  that  the  words  annexed  to  liw 
signature  were  not  sufficiently  clear  \o  shoir 
that  the  signer  of  the  note  intended  to  do 
that  by  his  signature  which  was  express!*' 
at  variance  with  what  he  was  stateu  to 
have  promised  in  the  body  of  the  instrument 
I  think  that  the  Court  is  bound  to  put  a  rea- 
sonable construction  in  cases  like  this,  and  not 
to  allow  a  man  to  use  ambiguous  language 
for  the  purpose  of  getting  rid  of  a  contract 
upon  the  ground  that  it  was  not  suflicicn^ 
stamped.     It   would   indeed   be  very  hiw 
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upon  parties  if  a  law  whicti  was  made 
simply  for  the  purpose  of  revenue  should  be 
so  applied  as  to  allow  men  to  make  contracts, 
and  then  to  violate  them. 

It  appears  to  me  that  the  decree  ought  to 
be  amended  by  adding  to  the  amount  of  the 
decree  the  amount  due  upon  this  note,  with 
interest  thereon  at  12  per  cent,  per  annum 
from  the  ist  of  October  1868.  The  appel- 
lant to  have  his  costs  on  scale  No.  2. 

Macpherson,  y, — 1  admit  that  if  it 
had  been  clear  from  nhe  words  added 
by  the  person  who  signed  the  note, 
that  his  intention  was  that  the  note 
was  not  to  be  payable  on  demand,  there 
would  have  been  no  promissory  note  at  all. 
But  1  think  it  is  extremely  doubtful  what 
was  the  real  object  in  adding  those  words. 
Mr.  Kennedy  has  contended  that  the  way 
to  read  the  note  is  by  treating  it  as  a  note 
payable  **at  45  days'  sight,  on  demand," 
or  "on  demand  after  45  days"— a  reading 
absolutely  inconsistent  with  the  terms  of  the 
note  as  it  originally  stood.  But  it  appears 
to  me  more  probable  that  the  intention  was 
merely  to  show  that  interest  was  not  to 
begin  to  run  until  after  the  lapse  of  45 
days,  or  that,  if  the  money  was  paid  before 
the  lapse  of  45  days,  discount  was  to  be 
allowed. 

We  have  the  evidence  of  the  person  who 
signed  the  note,  and  it  appears  that  he 
himself  did  not  know  the  meaning  of  the 
words  which  he  added,  Madhub  Chunder 
Dutt  says  :  "  1  was  servant  of  K.  C.  Chaile 
"and  Kedarnath  Day.  1  signed  the  promis- 
"  sory  notes.  I  was  a  servant  of  the  firm  from 
"its  commencement.  I  was  the  gomashta. 
"  1  was  gomashta  to  K.  C.  Chaile  and  Kedar- 
"  nath  Dey.  1  was  gomashta  of  the  business 
"of  K.  C.  Chaile  and  K.  N.  Dey.  Gudadhur 
"  Dey  used  to  work.  The  business  of  K.  C. 
"  Chaile  and  K.  N.  Dey  used  to  be  carried  on 
"  by  Gudadhur  Dey.  Gudadhur  carried  it  on. 
"This  is  signed  by  me.  I  was  in  the 
'*  habit  of  signing  promissory  notes.  Guda- 
"  dhur  told  me  to  do  so.  I  signed  the  two 
**  names  to  this  by  authority  of  Gudadhur 

"Dey."     Then  in  answer  to  Mr.  Kennedy 
he  says  :  *'  I  wrote  4$  days  from  Sth  August. 

"  /  was  told  to  do  so,     Gudadhur  told  me. 

"  /  do7it  know  the  meaning  of  it.     Guda- 

"  dhur  told  me  and  I  wrote  it.     I  know  no- 

^*  thing  about  its  meaning." 

In  further  examination  by  Mr.  Kennedy, 

he  says :  "  I  knew  the  goods  used  to  be  pur- 

'*  chased  and  delivery  taken.  The  terms  were, 
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money  was  to  be  paid  45  days  after  the 
goods  were  brought:  always  45  days  after 
delivery.  The  note  was  signed  on  the 
goods  being  delivered.  After  the  goods 
were  delivered  the  notes  were  brought  to 
me  and  I  signed  them.  Money  has  been 
paid  within  the  term  and  discount  allowed, 
and  money  has  been  paid  after  the  term. 
If  money  was  paid  within  4^  days,  dis- 
count was  allowed.  Thai  was  what  I 
was  told  to  write  and  I  wrote  it.  I  wrote 
according  to  my  directions." 

So  that,  in  the  first  place,  he  says  he  does 
not  know  what  he  meant ;  and,  in  the  second 
place,  he  says  that  he  meant  that  which  is 
entirely  opposed  to  what  Mr.  Kennedy  con- 
tends that  he  may  have  meant.  In  my 
opinion  there  is  nothing  to  lead  me  to  sup- 
pose that  he  intended  to  alter  the  note  from 
being  a  note  payable  "  on  demand  "  to  a  note 
which  was  not  payable  on  demand. 

Therefore,  I  think  the  note  is  sufficiently 
stamped,  and  ought  to  have  been  admitted 
in  evidence. 


The  23rd  June  1870. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  B.  Phear, 
Judge. 

Limitation — Merchant  and  trader — Balancing 
of  accounts— Section  8,  Act  XIV.  of  1859. 

Appeal  from  the  judgment  of  the  Hon^hle 
J.  P.  Norman,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 

Sreenath  Dass  (Defendant),  Appellant, 

versus 

Parke  Pittar  and  another  (Plaintiffs), 
Respondents. 

Branson  for  the  Appellant. 

The  Advocate-General  {Graham)  and 
I  Evans  for  the  Respondents. 

■  # 

I  The  period  of  three  years  allowed  to  a  merchant  by 
Section  8,  Act  XIV.  of  12^56,  to  sue  another  on  a  bal- 
ance of  accounts  as  on  mutual  dealings,  was  intended 
to  be  reckoned  from  the  time  when  the  balance  of 
accounts  is  struck;  and  the  Leg:islature  contemplated 
that  such  balance  would  be  struck  yearly. 

The  plaintiffs  in  this  suit  sued  the  de- 
fendant to  recover  from  him  the  sum  of 


4^ 


^Apptals/rom 


THE  WBBADY  ^REPORTER.  'Original  yuriiduHmt.  [VoUXIV. 


Rupees  3,772-13-6,  money  due  and  pay- 
able by  the  defendant  to  the  plaintiffs  on 
the  balance  of  the  account  current  between 
them  in  respect  of  mutual  dealings  with 
•  each  other  for  the  price  of  goods  sold 
and  delivered  by  the  plaintiffs  to  the 
defendant  at  his  request,  and  for  money 
paid  by  the  plaintiffs  to  the  use  of  the 
defendant  at  his  request,  and  for  money 
lent  to  the  defendant  by  the  plaintiffs,  and 
for  interest  on  such  money-payments  and  ad- 
vances forborne  at  interest  by  the  plaintiffs 
at  the  request  of  the  defendant,  and  for 
money  found  to  be  due  from  the  defend- 
ant to  the  plaintiffs  on  accounts  stated  be- 
tween them,  between  the  22nd  day  of 
February  1866  and  the  25th  May  1867. 
They  alleged  that  in  the  years  1865 
and  1866  the  defendant  indented  through 
them  for  the  supply  of  large  quantities 
of  merchandize,  and  signed  in  respect  of 
each  of  such  indents  a  letter,  of  which  the 
following,  signed  on  the  occasion  of  the  first 
indent,  was  a  copy  : — 

"  Calcutta^  20th  December  iS6j. 

"  Messrs.  Charles  Nephew  &  Co. 

"Dear  Sirs, 

"We  beg  to  hand  you  an  indent  for 
the  following  goods,  which  you  will 
please  order  out  from  England  on  our  ac- 
count and  risk.  We  hereby  engage  to  take 
delivery  of  the  goods  on  arrival  direct  from 
tise  ship,  and  to  pay  all  duties  and  charges 
incidental  thereon,  together  with  your 
agent's  usual  commission  of  5  per  cent,  on 
the  transaction,  and  authorize  your  agent  or 
agents  to  draw  upon  us  for  the  total  amount 
of  invoice  at  60  days'  sight  for  such  goods 
as  are  shipped  in  sailing  vessels,  and  at 
10  days'  sight  for  such  goods  as  are  sent 
overland,  at  current  rate  of  exchange  for 
Bills  against  indents,  and  which  Bill  or  Bills 
we  hereby  bind  ourselves  to  accept  on  pre- 
sentation and  pay  at  maturity. 

"  In  the  event  of  the  goods  arriving  before 
the  said  Bills  become  due,  we  agree  to  retire 
such  Bills  under  discount  at  the  rate  of  the 
Bank  of  Bengal  at  the  time  being;  should 
we  fail  to  accept  or  to  pay  at  maturity  such 
Bill  or  Bills,  we  hereby  authorize  you  to 
dispose  of  the  goods  either  by  private  sale 
or  public  auction  on  our  account  and  risk, 
and  we  hereby  bind  ourselves  to  make  good 
any  loss  or  deficiency  arising  from  such 
sales,  waiving  all  claims  of  any  advantages 
thereon."    At  the  foot  of  such  letters  a  de- 


scription of  the  goods  to  which  each  indent 
referred  was  written. 


Plaintiffs  went  on  to  say  that  Uie 
ral  goods  so  indented  for  were,  from  time 
to  time,   shipped    by  their  Ix>ndon  agent*. 
Messrs.    Parke    Pittar   and    Co.,    who    for- 
warded  the    shipping   documents    to   ihem 
through  a  Bank  to  whom  the  goods  were 
pledged,  and  Messrs.  Parke  Pittar  and  Co. 
drew  on  the  defendant  for  the  amount  of 
such  consignment^  and  such  drafts  were  for- 
warded to  the  plaintiffs   and  presented  fay 
them  to  defendant  for  acceptance,  and  on  the 
payment  of  his   acceptances   the    shi{>pi]ig 
documents    relating    to   the   goods    agaimt 
which   such   drafts  had   been    drawn   vttgt 
made  over  by  plaintiffs  to  defendant,  «fao 
obtained   delivery   of   the  goods.     Oo    ibe 
22nd  February  1866,  the  defendant,  bein^ 
unable   to    honor   one   of   his   acceptances 
for  the  indented  goods,  requested  time  for 
payment,  which  the  plaintiffs  consented  to 
give    on    defendant's    accepting    plaintife' 
draft  for  Rupees  41 7-1-9,  being  the  amount  of 
his    dishonored    acceptance,    with    interett. 
which   defendant  did,  and   plaintiffs  these- 
upon    credited    him    in    account    with  ifce 
amount    of    his   renewed    draft.     The   d^ 
fendant    subsequently    dishonored     variooi 
other   acceptances    so  given    by    him,  aal 
the  plaintiffs  at  his  request  renewed   such 
acceptances,    and    defendant   was    credited 
in  account  with  the  amount  of  such  renewd 
acceptances,  and  debited  with  the  amount 
of  his  dishonored  acceptances  and  interest, 
plaintiffs   holding  the   shipping  documents 
as  security  for  the  payment  of  such  renewed 
acceptances.     The  defendant  made  payment? 
on  account  to  plaintiffs,  and  received  from 
plaintiffs  shipping  documents  for  goods  of  an 
equivalent  value,  and  such  payments  were 
credited  to  defendant  in   account  cnnenL 
He    also    from    time    to    time    purchased 
various  goods  from  plaintiffs,  and  the  plaint- 
iffs   also    from    time    to    time    purchased 
goods  from  the   defendant.     Some  of  the 
defendant's    acceptances    were    dishonoftd 
by  him,  and  plaintiffs  consented  at  defend- 
ant's  request   to  their   renewal   on   several 
occasions,  plaintiffs  retaining  in  their  (JUe 
session  the  shipping  documents  relating  to 
the  goods  against  which  such  acceptances 
were  originally  given,  and  which  goods  were 
sent    by    certain    ships    and    were    subse^ 
quenily  sold  by  plaintiffs  towards  payment 
of  defendant's  renewed  acceptances,  and  in 
terms  of  the    letters   ordering  the   seveid,. 
indents  signed  by  the. defendant,  who 
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'credited  with  the  amount  realized  by  du^h 
sales. 

The  plaintiffs  alleged  that  their  cause 
of  action  in  respect  of  the  said  balance 
arose  on  the  30ih .  day  of  June  1867, 
being  the  end  of  the  commercial  year 
in  the  accounts  of  which  there  occurred 
the  last  item  in  the  said  account  current 
indicating  the  existence  and  continuance 
of  mutual  dealings  and  transactions  between 
the  plaintiffs  and  defendant  as  merchants 
and  traders. 

The  substantial  defence  of  the  defendant 
was  that  the  account  in  the  plaint  mentioned 
was  not  an  account  as  between  merchant  and 
trader  who  had  had  mutual  dealings  with 
each  other,  and  conseqtiently  the  suit  was 
barred  by  limitation. 

The  folloiving  judgment  was  passed  by 
Normariy  J ,  at  the  original  hearing : — 

-   The  question   in  this  case  turns  on  the 
construction  of  Section   8  of  Act   XIV.  of 
1859.     That  Section  enacts  that  in  suits  for 
balances  of  accounts  current  between  mer- 
chants and   traders  who  have  had   mutual 
dealing^;,  the  caiise  of  action  shall  be  deemed 
to  have  arisen  at,  and  the  period  of  limita- 
tion shall  be  computed  from,  the  close  of  the 
year,  ifi  the  accounts  of  which  there  is  the 
i    last  item  admitted  or  proved  indicating  the 
-'  continuance  of  mutual  dealings ;  such  year 
to  be  reckoned  as  the  same  is  reckoned  in  the 
\  accounts.    Tnc  first  and  important  question 
'  18 — are   the   accounts  between   the    plaint- 
iffs   and    the    defendants,    accounts  current 
between   merchants  and  traders  who  have 
bad  mutual  dealings  ?     The  words  have  been 
considered  in  an  appeal  from  this  Court  in 
its  Original  Jurisdiction,  and  a  liberal  con- 
;  struction  put  on  the  words.    The  defendant 
I  \a   a  general  merchant  dealing  in   brandy,  | 
I  precious  stones,  and  other  merchandize.     He 
mploys  plaintiffs  as  his  agents  to  get  goods 
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ppom  London  on  indent,  and  he  purchases 
Klilso  from  them  goods  supplied  in  Calcutta 
Jn    the  ordinary   course   of   business.     The 
\>laiQtiffs,  Messrs.  Charles  Nephew  and  Co., 
I'render  themselves  responsible  to  the  parties 
\  execQiing  the  indents.     Tne  plaintiffs  have 
been   in   the   habit  of  taking  up   the  bills 
drawn  against  the  goods  shipped  on  the  in- 
dent and  drawing  upon  the  defendant  Sree- 
aath  Dass,  and  from  lime  to  time  renewing  the 
t-wo  bills  as  they  fell  due.    The  three  bills  put 
i  in  are  renewals  dated  August  and  September 
I   1866.     It  appears  that  the  plaintiflfs  have, 
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in  execution  of  orders  received  by  them,  re- 
quired small  quantities  of  the  brandies  con- 
signed under  the  indents.    They  have  as  mer« 
chants,  and  not  for  mere  private  or  domestic 
purposes,  ordered  three  cases  in  one  instance, 
and  one  case  in  another,  of  defendant  who 
has  supplied  them  as  a  merchant.     The  ques- 
tion \9  whether  there  is  a  mutual   dealing 
between  the  parties.     The  plaintiffs  having 
acted  as  defendants'  agents,  I  find  as  a  fact 
that    the  plaintiffs  and   the  defendant  are 
merchants  and  dealers  who  have  had  mu- 
tual dealings.     The  ne.xt  question  is — what 
was  the  year  in  the  accounts  of  which  there 
IS  the  last  item  admitted  or  proved  indicat- 
mg  the  continuance  of  mutual  dealings  ?     It 
appears  to  me  the  acceptance  by  the  defend- 
ant  of    the   bills   renewed    in    August   and 
September   1866,  were  acts  which  indicat- 
ed the  continuance  of  the  mutual  dealings, 
showing  that  the  parties  were  dealing  in  the 
same  way  as  they  had  previously  done  up 
to  that  time.    The  next  question  is — what  is 
to  be  considered  the  close  of  the  year  of  the 
dealings   that  then  took   place  .^     The    8th 
Section  provides  that  such  year  is  to  be  reck- 
oned as  the  same  is  reckoned  in  the  ac- 
counts.    I  can  only  conclude  that  the  year  is 
not  necessarily  to  be  the  English  year  or 
the  Bengalee,  Sumbut,  Mahajunee,  or  Fuslee 
year,  but  may  be  something  different.     It  is 
to  be  the  year  as  reckoned  in  the  accounts. 
If  the  accounts  are  made  to  the  particular  date 
on  which  the  books  are  closed,  I  think  the 
parties  are  allowed  three  years  from  the  end  of 
such  conventional  year.     In  the  present  case 
the  plaintiffs*  books  are  regularly  made  up 
year  by  year  to  the  30th  June.     The  suit, 
therefore,  having  been  brought  within  three 
years  from  30th  June  1867,  appears  to  me  to 
be  within  time. 

The  defendant  appealed  against  this  judg- 
ment on  the  following  grounds  : — 

First, — For  that  the  said  learned  Judge 
ought  to  have  held  that,  under  Clause  9, 
Section  i  of  Act  XIV.  of  1859,  he  claim 
of  the  plaintiffs  was  barred,  and  ought  there- 
fore to  have  dismissed  this  case. 

Secofid.^FoT  that  the  said  learned  Judge 
was  in  error  in  holding  the  plaintiffs' 
claim  was  of  the  nature  of  mutual  dealings 
between  merchants  and  traders,  when  he 
ought  to  have  held  that  there  was  no  evi- 
dence of  mutual  dealings  between  the 
plaintiffs  and  the  defendant  within  the  mean- 
ing of  Section  8  of  Act  XIV.  of  1859. 
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-  fhird — For  tbai  the  said  learned  Judge 
was  in  error  in  allowing  the  plaintiffs  to 
reckon  their  year  from  the  30th  day  ot 
June  of  one  year  to  the  30ih  day  of 
June  in  the  next  year,  inasmuch  as,  the 
plaintiffs  being  European  merchants,  their 
year  ought  to  have  been  held  to  run  from 
the  I  St  day  of  January  to  the  31st  day  ok 
December. 

The  judgments  of  the  Appellate  Bench  were 
delivered  as  follow  : — • 

Couch,  C.  y. — I  think  that  the  judgment 
of  Mr.  Justice  Norman  must  be  confirmed. 
There  is  no  question  here  that  both  parties 
are  traders — ^that  they  had  mutual  dealings. 
Now,  Section  8,  Act  XIV.  of  1859,  says 
nothing  of  the  extent  of  the  mutual  deal- 
ings. In  this  case  there  were  two  dealmgs ; 
One  was  a  purchase  by  the  plaintiff  from 
defendant  of  two  cases  of  brandy;  and  the 
other  the  purchase  of  one  case.  These 
constituted  a  case  of  mutual  dealings.  I 
don't  see  if  we  went  into  a  consideration  of 
the  extent  of  mutual  dealings,  that  there 
18  anything  at  all  to  guide  us  in  the  case 
of  mutual  dealings.  The  only  question  is 
whether  Mr.  Justice  Norman  was  right 
with  regard  to  the  mode  in  .which  he 
reckoned  the  year.  Section  8  says  that, 
*'  in  suits  for  balances  of  accounts  current 
between  merchants  and  traders  who  have 
had  mutual  dealings,  the  cause  of  action 
shall  be  deemed  to  have  arisen  at,  and  the 
peiiod  of  limitation  shall  be  computed  from, 
the  close  of  the  year  in  the  accounts  of 
which  there  is  the  last  item  admitted  or 
proved  indicating  the  continuance  of  mutual 
dealings;  such  year  to  be  reckoned  as  the 
same  is  reckoned  in  the  accounts." 

The  Legislature  would  seem  to  have 
contemplated  that  the  accounts  would  be 
yearly  accounts,  and  that  the  balance  would 
be  struck  yearly ;  and  I  think,  when  we  look 
at  the  reason  of  that  provision,  it  must 
mean  that  the  year  was  intended  to  reckon 
from  the  time  when  the  balance  was  struck. 
The  object  seems  to  me  to  be  this,  that  if 
there  were  accounts  between  the  parties, 
ih  many  cases  there  would  be  no  right  to 
sue  at  all  until  a  balance  is  struck;  and 
in  other  cases,  even  if  there  were  a  right 
to  sue,  the  merchant  would  not  sue  without 
a  balance  being  struck.  It  was  intended 
that  the  year  should  reckon  from  the  period 
when  he  might  be  expected  to  sue  on  the 
balance,  and  he  is  to  have  3  years  from 
that  time  as  in  ordinary  cases.     Mr.  Branson 


tias  argued  that  this  constniction  would 
enable  parties  to  bring  false  actions  bv 
making  up  books.  It  may  be  that  frajid  would 
')e  practised  in  some  cases,  bat  we  must 
not  put  a  forced  construction  on  an  Act 
tor  the  purpose  of  preventing  fraud.  Fraud 
is  prevented  in  other  ways  and  by  the  Cri- 
minal Law.  This  observation  was  made 
in  a  recent  case  before  the  Honse  of  LiM'ds, 
where  it  was  argued  against  the  law  with 
regard  to  the  endorsement  oC  one  of  a  set 
of  Bills  of  Lading  passing  propcrtj  llot 
it  would  open  a  door  to  fraud,  and  Lord 
Westbury  replied  that  fraud  was  prevented 
by  other  means,  and  not  by  putting  a  con- 
struction on  a  law  with  the  view  to  prevent 
fraud.  That  is  an  answer  to  Mr.  Branson^s 
argument  that  parties  would  fabricate  books 
to  avoid  the  operation  of  the  Limitatioa 
Law.  If  a  party  is  able  to  do  that,  be 
would  possibly  find  some  easier  method  tLaa 
making  up  books  for  a  long  series  of  years. 

The  decree  of  the  learned  Judge  triB  fe 
affirmed  with  costs. 


Phear,  /.-—I  quite  concur.  There 
I  think,  be  no  doubt  in  this  case  that  tlhc 
parties  are  traders,  and  that  there  luuc 
been  mutual  dealings  between  them  ts 
traders.  However,  during  the  consido^ 
tion  of  the  case,  1  felt  that  there  was  sonie 
difficulty  in  arriving  at  a  conclusion  witk 
regard  to  the  year  to  which  the  Sectioa 
refers.  The  words  of  the  Act  are:  •'!■ 
suits  for  balances  of  accounts  current  be- 
tween merchants  and  traders  who  late 
had  mutual  dealings,  the  cause  of  actiofi 
shall  be  deemed  to  have  arisen  at,  and  the  pe- 
riod of  limitation  shall  be  computed  from,  the 
i  close  of  the  year  in  the  accounts  of  ^hlck 
there  is  the  last  item  admitted  or  proved." 

I  have  no  doubt  that  the  Chief  Josdce 
is  correct  in  the  supposition  that  the  fra- 
mers  of  the  Act  when  wording  this  SedioB. 
had  present  to  their  minds  only  the  case  of 
yearly  accounts.     But  even  if  that  be  so^ 
it  does  not  necessarily  follow  that  the  year 
to  which  they  refer  in  this  Section  is  tie 
period  of  12  months  at  the  lapse  of  vjiick 
the  accounts  are  made  up.    But  probaHf 
the  reason  which  actuateo   the  Legirfawi* 
in  giving  the  special  period  of  limitatino  a 
that  which  was  pointed  otit  by  Mr.  Evmas* 
namely,  that  it  is  reasonable  not  to  for»  a 
merchant  to  sue  until  the  period  has  clapsrf 
at    which    he   usually    makes    up   his   st* 
counts  with  his  constituents ;  and  if  that  be 
the  proper  guide  for  the  construction  of  das 
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Section,   then    I  think   we    must  take    it   that  ;  other  thinps  with  casks  of  white  and  red  lead  and  cases 

the  year  which  !s  here  mentioned  i,  the  .z    'i:Zi.i'Z'^^x^^::^,lf^rl^^A 

months     which     the     merchant     takes      CUS-  ,  were  m  the  lower  storey      The  plaintiffs  sued  the  de- 
tOtnanly    for    the   currency    of    his    accounts     ^r^d^nts  for  damages  in  consequence  of  the  loes  occa* 

before  balancing  them.     It  appeared  to  me  :  ««>"«d '^^'e^y- 

Tt    first   that    thp   last   worHs    of   the    Section     «  "''*^  '"*'»  **  ™  storage  of  the  goods  in  the  upper 

,  .   V  Vi  V.  i         ^^^^^  ^^    J",®    ^^"/^"  .  floor  was  a  lawful  user,  and  authorized  by  the  terms  of 

which  define,  so  far  as  the    Legislature  has     the  tenancy,  and  the  defendants  did  not,  on  the  evidence, 

defined,   the  year   which    was  contemplated,  ■  io*<*  «"  unreasonable  and  improper  quantity  of  goods 

-namely,  "such  year  to  be  reckoned  as  i}c^z^^vovi\x.t\^^y^^v^vio^,\^M^. 
same  is  reckoned  in  the  accounts,"  meant ;  J^^j;^  ff^^f /f"*"^'".^^ 

.  .,  i'l.fi  that  the  tenant  is  not  liable  unless  the  premises  are 

the  year  of  the  style  m  which   the  accounts  !  used  in  an  unreasonable  and  improper  manner,  or  for  a 
were    kept.     They    seemed    to    me    to    bear  1  different  purpose  from  that  for  which  they  were  let. 
that   meaning  more  readily  than  any  other  ;        Where  the  facts  are  equally  consistent  with  the  pre- 

and  that  meaning  would  certainly  make  the    «»nce  or  absence  of  negiipnce,  the  pi^^^^^^ 

o       ,  -^     1  .  1  .        .1         ^i_       cover;  and  the  defendant  is  not  bound  to  show  that 

Section  more  completely  operative  than  the  j  there  was  no  negligence. 
one  which  I  have  already  said  I  believe  that  1      ^         ,        «. 

the  Legislature  did  really  intend  them  to ;  T^««  plaintiffs  in  this  suit  sought  to  re- 
carrv.  I  say  more  completely  operative,  cover  the  sum  of  Rupees  i.944-n -3-  being 
because  there  is  a  class  of  cases,  more  or  ^f  amount  of  damages  sustained  by  ihcm, 
less  large,  and  which  will  certainly  not  be  The  plaintiffs  alleged  that  the  defendants 
easily  brought  within  the  scope  of  this  ^^^^  tenants  of  the  plaintiflFs  of  the  upper 
Section  with  the  meaning  of  the  word  year  Pf  ^^  ^f  a  godown  in  Clive  Stre^ft.  which  ih^ 
which  we  have  felt  obliged  to  give  it ;  P'ainiiffs  held  on  lease  from  the  Oriental 
thai  Is,  all  those  cases  in  which  ihe  mer- ,  Bank  Corporation,  the  owners  thereof,  vyhich 
chant  or  trader  balances  his  accounts  at '  "PPer  floor  the  defendants  held  of  the  plaint- 
the  lapse  of  periods  which  are  less  than  12  »ffs  upon  the  terms  that  the  defendants  should 
monihs.  We  have  in  this  account  examples  ^  "se  the  same  in  a  tenam-like  manner,  yet  the 
of  such  cases,  but  it  is  rather  difficult  My ,  defendants  used  the  said  premi>es  m  an  un- 
foresee  what  would  be  the  result  of  applying  tenani-hke  and  impmper  manner,  and  load- 
this  Section  to  one  of  them.  «^  on  ^"^^  upper-floor  an  unreasonable  and 

improper  weight  of  white  lead   and  other 

■■  merchandize,  whereby  the  said  upper  floor 

The  15th  August  1870.  broke  and  fell   in,  and  the  goods  of  the 

p        M ,  '  plaintiffs  were  damaged  and   injured,   and 

i^resen  :  thereby   loss  and   damages   were  sustained 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief  to  the  said  goods  to  ihe  amount  of  Rupees 

Justice,  and  the  Hon'ble  J.  P.  Norman    2,944-11-3,  for  recovery  of  which  sum  with 

and  \V  Markby,  Judges,  interest  the  plaintiffs  bmught  this  suit. 

Damages -Landlord  and  tenant -Negligence.  '      ^he  defcndanis  in  answer  ackno^vledged 

that  they  hired  from  the  plaintiffs  the  upper 

Appeal  from  the  judgment  of  the  Hon'ble  fl.)or  of  the  premises  in  the  plaint  mentioned, 
A.  (t,  AtacphersoHj  exercising  the  ordi-  for  the  purpose  of  using  the  same  as  a  godown 
nary  original  civil  jurisdiction  of  the  \  or  warehouse  for  the  storing  of  goods  and 
High  Court,  merchau'lize ;  but  they  denied  that  they  used 

^  I-      1      P  /••     f'ax  '  .*a  \    A^j.  It    I        the  said   in  an  untenant-like   or  Improper 
C.  Koegier  &  Co.  (Plaintiffs),  Appellants,      ^^„„^^^  ^,  ^y^^^  ^^^^  ,^^^^  ^^  ^^e  said  up- 

versus  j  per  floor  an  unreasonable  or  improper  weight 

A.  Yttle  &  Co.  (Defendants),  Respondents,     of  while  lead  and  other  merchandize,  or  that 

the  breaking  and  fall  of  the  said  floor  in  the 

The  Advocate-General  {Graham)  and         plaint  mentioned  was  occasioned  by  any  un- 

•        Woodroffe  for  the  Appellants.  tenant-like  or  improper  act  of  the  defendants. 

K.nne,y  and  E.an,  for  the  Respondents.    ,  L^^HhT  uot"'C:rh"j"a  Con 
The  plaintiffs,  the  landlords  of  certain  premises,  let    in  a  tenant-like  and  proper  mlnner  a  reason- 

tbe  opi>er  storcyto  the  defendants  for  the  purpo«?  of    ^j     ^^  ^^p^r  weight  Of  merchandize,  and 
tmnc  It  as  a  srodown  for  storms  merchandize,  and  re.,  Y     K%  P  *  j.^u 

tained  possession  themselves  of  the  lower  storey  u-here     SHCh   aS  the  flOOr  Of  a  gOdown  USed   f  Or  the 

they  stored  their  own  ffoods    The  only  condition  put    storing  of  merchandize  Ought  to  have  been 

SSS^mSte'^l^te'ol'SSi'ulS^s'J^fe   capable  of  .ustamms   bemg  at  the  time  of 
.the  godown.   Thedefendftnte  stored  the  godwvn,  among  \  Storing  the  Said  merchandize  ignorant  ot  tha 
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facts  hereinafter  mentioned,  which  rendered 
the  said  premises  incapable  to  siioport  such 
weight,  and  part  of  the  said  upper  floor  broke 
and  fell  in.  They  then  set  fonh  a  statement 
showing,  as  nearly  as  they  could  estimate  the 
same  (part  of  the  merchandize  so  stored 
having  been  destroyed  by  the  fall  of  the 
said  floor),  the  total  weight  and  the  average 
weight  per  superficial  foot  of  the  merchan- 
dize so  stored  by  the  defendants  upon  the 
portion  of  the  said  floor  which  fell  down, 
which  they  made  out  as  follows : — 

.  Space  that  came  down  measured  30  x  24 
feet  =  720  square  feet,  2,051  packages 
weighing  974  cwt.,  or  i  cwt.  and  i  qr,  the 
square  foot. 

The  part  which  did  not  fall  down  was 
stated  to  be  70  x  24  feet=  1,080  square  feet, 
and  to  have  had  on  it  5,668  cases,  weighing 
2,126  cwt.,  or  a  litcle  more  than  i  cwt.  and 
I  qr.  the  square  foot. 

The  part  near  the  staircase  was  represented 
as  measuring  17x24  feet=4o8  square  feet, 
and  containing  606  packages  weighing  246 
cwt.,  or  a  little  more  than  \h  cwt.  to  the 
square  foot. 

.  The  defendants  then  stated  that  they  had 
the  premises  inspected  by  Mr.  Clark,  Engi- 
neer to  the  Justices  of  Calcutta,  who  made  the 
inspection  in  the  presence  of  ]\Ir.  Osmond  of 
the  Arm  of  Mackintosh  Burn  and  Co.  on 
behalf  of  the  plaintiff;  and  Mr.  Aitchison  of 
the  firm  of  Messrs.  Burn  and  Company  on  be- 
half of  the  Oriental  Bank  Corporation;  and 
from  information  supplied  by  the  Surveyor 
they  went  into  a  calculation  of  the  thickness 
and  breaking  strength  of  the  girders,  and 
stated  that  the  girders  we^e  not  calculated 
safely  to  support  the  brick  arching  and 
floor  above;  that  it  appeared  from  the 
said  inspection  that  the  said  godown  was 
originally  constructed  as  a  godown  with 
only  one  floor,  and  the  upper-floor  upon 
which  the  said  merchandize  of  the  defend- 
ants was  stored  was  originally  the  roof  of 
the  building,  and  was  not  constructed  for 
the  purpose  of  storing  merctiandize  there- 
on, as  the  defendants,  when  they  hired  the 
said  building,  reasonably  expected  that  it 
was;  and  that  two  of  the  said  three  girders 
were  slightly  defective. 

The  defendants,  in  conclusion,  contended 
that,  even  if  the  Court  should  be  of  opinion 
that  the  weight  of  the  merchandize  loaded 
upon  the  floor  by  them  was  improper  and 
unreasonable  yet,  inasmuch  as  the  defective 
.3tate   of   the   building    contributed    to   the 


tailing  of  the  floor,  the  defendants  w«re  aet 
liable  for  any  damage  occasioned  thereby,  and 
they  put  the  plaintiffs  to  proof  of  the  amamt 
of  damage  stated  in  the  plaint  to  have  bees 
sustained  by  them  by  reason  of  the  fail  of 
the  upper  floor. 

The  plaintiffs  made  counter  allegaiiofts 
and  gave  counter  evidence  with  regard  fD 
the  strength  of  the  flooring  and  the  breakiiif 
weight  of  the  girders,  &c. 

The  /ollotuing  is  Hie  judgment  of  Mat- 
pherson^  J.^  lehich  ucu  ike  subject  of  tkfs 
appeal: — 

The  plaintiffs  in  this  case  let  to  the  defcad- 
ants  a  godown  on  an  upper  storey,  being  the 
flrst  floor  of  No.  2;  Ciive  Street;  and  it  a^ 
pears  from  two  letters  which  passed 
the  parties  at  the  time  of  the  letting 
the  only  condition  made  by  the  plaintifis 
that  ''no  combustible  or  hazardous  ^oodf" 
should  be  stored  in  the  godown,  Tbe  pp^ 
sent  suit  is  brought  by  the  plaintiffs  to 
ver  damages  from  the  defendants,  in 
quence  of  the  floor  which  was  let  to  ttei 
having  given  way  and  caused  injury  to  ibi 
goods  oT  the  plaintiffs  stored  below.  Tbe 
plaint  alleges  that  the  defendants  hired  tbe 
premises  of  the  plaintiffs  upon  the  terms  tfatf 
the  defendants  should  use  the  same  ia  1 
tenant*like  manner,  yet  the  defendants  md 
the  said  premises  in  an  untenant-like  wl 
improper  manner,  and  loaded  on  the  saud  of^ 
per  floor  an  unreasonable  and  improper 
weight  of  white  lead  and  other  merchandw, 
whereby,  on  or  about  the  19th  day  of  Mif 
1S69,  the  said  upper  floor  broke  and  fell », 
and  the  goods  of  the  plaintiffs  and  tbe 
defendants  were  damaged. 

Upon  this  plaint  the  only  issue  is  whether 
or  not  the  defendants  used  the  upper  floor 
in  an  untenant-like  and  improper  manfiert 
and  loaded  an  unreasonable  and  improper 
weight  on  it. 

It  seems  to  me  that  no  quesifon  of  implied 
warranty  that  the  premises  let  shorild  be 
suitable  for  the  purpose  for  which  they  were 
hired  arises  necessarily  in  this  action,  be- 
cause the  suit  is  brought  by  the  landlord  «bo 
seeks  to  recover  damages  from  his  tenants  Ux 
improper  and  untenant-like  use  of  the  ^' 
mises.  If  the  defendants  were  hereafccrlO 
sue  the  plaintiffs  for  damages  (which  I  as 
very  far  from  advising  them  to  do),  the  ques- 
tion would  then  probably  arise  whether  there 
was  any  such  warranty. 

The  issue  being  whether  the  defendaois 
used  this  godown  improperly,  and  theie 
being   nothing   in   the   appearance  of  the 
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g'  odc^vn    to   indicate    to   an    unprofessional 
bserver  that  it  was  especially  weak,  it  seems 
to  me  that  the  qnesiign  is  not  ?*o  much  what 
precise  weig:ht  ihe  floor  could  carry  safely, 
'or    what  precise  weight  of  goods  was,  in 
fact,  stored  upon  it,  as  whether  the  defend- 
ants, acUng  as  they  did,  acted  in  an  impro- 
.  per  and  antenant-like  manner.     Upon  the  evi- 
dence it  is  clear  that  the  general  user  of  tnis 
godown  by  the  defendants  was  not   dissi- 
milar to  that  of  iis  former  tenants — Messrs. 
Schoene  Kilburn  &  Co.     Bui  there  is  this 
difference  in  the  defendants'  mode  of  using 
the  room,  that — in  addition  to  wine  and  light 
^oods,  such  as  had  always  been  stored  there 
«.^_at  the  time  that  the  accident  occurred,  six- 
teen casks  of  white  and  red  lead  and  certain 
tases  containing  tin  plates  were  stored  in 
-the  godown ;  and   these  lauer   articles  are 
undoubtedly  not  light  goods.     In  consider- 
ing  the    question    whether   the    defendants 
acted  in  an  improper  and  untenant  like  man- 
ner, it  really  comes  to  this—- that  almost  the 
only  point   1    have   to    decide    is    whether 
they  acted  improperly  and  unreasonably  in 
taking  these  casks  of  white  and  red  lead  and 
these  tin  plates  into  the  godown. 

There  is  not  much  material  discrepancy  in 
/the  evidence  of  the  three  professional  gentle- 
f  men  who  have  been  examined,  except  perhaps 
ttbat  Mr.  Clark  put  the  bearing  power  of 
an   ordinary   warehouse   floor   higher   than 
:the  other  two.    They  were  all  agreed  that 
the   breaking   weight  of  the  girders  which 
vgave  way  was  35  tons,  and  that  it  required  a 
distributed  pressure  of  183  cwts.  per  super- 
ficial  foot   to   cause   them   to   break.    Mr. 
Aitchison,   speaking  probably  chiefly  from 
his  English  experience,  said  that  an  ordinary 
>  iliior  ouu'ht  to  carry  i  cwi.,  and  a  common 
warehouse  floor  i^-  cwt.  per  superficial  foot. 
Mr,  Osmond,  speaking  chiefly  from  Calcutta 
experience,  said  that  i    cwt    was  sufficient 
*\  in  either  case,  while   Mr.  Clark  said  that 
..floors  ought  to  carry  from    li   to   2  cwts. 
p^  Coot. 

•  On  the  whole,  I  am  inclined  to  act  upon 
Mr.  Aitchison's  evidence,  and  to  hold  that  a 

•  warehouse- fl(M)r  should  be  able  to  carry  \\ 
c^t.  per  foot.  Taking  that  as  the  weight 
which  an  ordinary  warehouse-fl  )or  ought  to 

>  be  able  to  bear,  I  think  there  was  nothing  im- 
proper or  unreasonable  in  the  weight  the 
defendants  placed  in  this  godown.  There 
is  a  certain  amount  of  discrepancy,  as  point- 
ed out  by  Mr.  Graham,  in  the  evidence  as 
to  what  the  upper  floor  contained  at  the 
time  of  the  accident,    Btit  the  defendant 


Mrj  Brown  and  his  sircars  having  stated  to 
the   best   of  tc)eir    knovviedge    what  goods 
were  in  the  godown,  and  having  said  that  all 
the  goo  is  in  it  were  accounted  for  except 
77  dozens  of  bottles  which  were  supposed  to 
have  been  broken  and  coald  not  be  traced, 
I  think  I  may  safely  take  the  quantities  to 
have   been   substaniialiy   such  as  tbey  are 
stated  by  the  defendants  to  have  been.     So  I 
think  I  may  als  >  take  the  weights  on  the 
several  parts  of  the  floor  to  hnve  been  sub- 
stantially such  as  they  are  said  by  the  defend- 
ants to  have  been.     Mr.  Brown  says  that  he 
himself  weighed   the   cases  and  calculated 
tne  average    weights;   and    without    saying 
that  his  figures  are  strictly  accurate,  I  have 
no  doubt   they  are   sufficiently  so  for  the 
present  purpose.     He  says  that  there  was 
in  the  western  portion  ot  the  room,  which 
remained  standing;  only  a  distributed  pres- 
sure of  2  qrs.  and  21  lbs.  per  superficial  foot ; 
on  the  eastern  portion  a  pressure  of  i  cwt.  1 
qr.  and  2  lbs. ;  while  the  goods  which  had 
been  stored  on  the  portion  which  fell  gave  a 
pressure  of  only  i  cwt.  1  qr.  and  6  lbs.     Even 
making  a  liberal  allowance  in  addition  to 
these  figures,  the  result  would  still  not  show 
that  there  was  anything  very  unreasonable  in 
the  weight  the  floor  was  required  to  bear.  Mr. 
Aitchison   deposed  that  an  ordinary  ware- 
house-floor ought  to  be  able  to  bear  i  \  cwt., 
and  that  the  weight  of  the  floor  itself  ought 
not  to  be  more  than  -J  of  the  whole  weight 
which  it  can  bear.    This  being  so,  it  cannot,  in 
my  opinion,  be  said  that  the  quantity  of  goods 
placed  in  the  room  by  the  defendants  was 
unreasonable  or    improper    or    such    as  a 
tenant    exercising    ordinary    caution   might 
not  have  placed  there  even  if  :}th  be  deduct- 
ed as  the  weight  of  the  floor  itself  from 
the  \  cwt.  which  such  a  floor  ought  to  be 
able  to  bear. 

It  is  true  that  the  whole  of  the  heavy 
goods  were  stored  in  the  pan  of  the  floor 
that  srave  wav.  and  it  is  possible,  as  suggest- 
ed by  Mr.  Graham,  that  even  if  the  whole 
weight  in  that  part,  if  distributed,  was  only 
I  cwt.  iqr.  and  6  lbs.,  those  heavy  goods 
may  have  been  improperly  heaped  together 
on  one  spot.  But  beyond  the  fact,  admitted 
by  the  defendants,  that  the  goods  were  stored 
on  the  portion  of  the  floor  which  gave  way, 
there  is  nothing  in  the  evidence  to  show 
that  they  were  improperly  stored  by  being 
heaped  together  or  piled  one  upon  the  other. 
It  lay  upon  the  plaintiffs  to  show  that  the 
premises  were  used  in  an  improper  manner. 
In  my  opinion,  as  the  mere  fact  of  placing 
these   heavy  goods   in  the  godown  at  all 
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was  not  of  iiself  an  improper  or  unreason- 
able proceeding,  the  fact  that  they  were 
stored  over  the  part  that  gave  way  is  not  in 
itself  sufficient  to  prove  tliat  there  was  any 
specially  bad  storage  as  regards  those  goods 
in  particular,  so  as  to  justify  me  in  holding 
that  the  defendants  used  the  premises  in 
an  improper  and  untenant-like  manner. 

I  do  not  consider  it  necessary  to  go  ver}* 
closely  into  all  the  details  of  the  evidence. 
I  base  my  opinion  on  a  general  view  of  the 
evidence  as  to  the  weights  and  quantities 
actually  on  and  in  the  godown,  and  as  to 
the  bearing  power  of  the  floor  in  ordinary 
godowns.  The  case  is  one  in  which  the 
plaintiffsought  to  have  protected  themselves  by 
express  stipulation  if  they  did  not  mean  the 
godown  to  be  used  as  it  was.  Suit  dismissed 
with  costs  on  scale  No.  2. 

The  plaintiffs  appealed  against  the  above 
judgment  on  the  following  grounds : — 

I. — That  on  the  evidence  there  had  been 
an  unreasonable  and  improper  use  of  the 
upper  floor  of  the  godown  by  the  defendants 
in  storing  white  paint  and  other  heavy  goods 
thereon,  and  that,  by  reason  thereof,  the  said 
iloor  fell  and  caused  the  damage  to  the 
plaintiffs'  goods  beneath. 

2, — That  the  learned  Judge  ought  to  have 
decided  the  case  on  the  question  whether 
the  defendants  loaded  on  the  upper  floor  an 
unreasonable  and  improper  weight  of  mer- 
chandize, and  on  that  to  have  decreed  m 
favor  of  the  plaintiffs,  whereas  he  decided 
the  case  (as  the  plaintiffs  submit  wrongly 
in  fact)  on  the  question  whether  the  defend- 
ants used  the  godown  in  a  tenant* like 
manner. 

3. — That  it  was  proved,  in  fact,  that  the 
upper  iloor  gave  way  by  reason  of  its  having  ; 
been  overloaded  by  the  defendants ;  and  that 
the  defendants  ought,  under  such  circum- 
stances, irrespective  of  any  question  of  land- 
lord and  tenant  between  them,  to  have  been 
decreed  liable  to  make  good  the  damage  to 
the  plaintiffs'  goods. 

4. — That  there  was  no  warranty  on  the 
part  of  the  plaintiffs  in  letting  the  said 
goaown  that  the  upper  floor  would  stand 
any  degree  of  pressure,  or  that  it  was  fit 
to  store  merchandize  in. 

5. — That  even  if  there  were  a  warranty 
that  the  said  godown  should  be  reasonably 
fit  Uxt  the  storing  of  merchandize,  there  was 
•on  the  evidence  an  overloading,  by  the  said 


'  defendants   beyond   the   weight   which  the 
fl<K)r  would  reasonably  have  been  expected 
I  to  bear. 

The  judgtnenis  of  the  Appellate  Bench 
I  were  delivered  as/ollcw  : — 

Coiuh,  C.  J. — The  substance  of  the  phint 
I  in  this  case  is  that  the  defendants  were 
tenants  to  the  plaintiff  and  his  deceased 
partner,  of  the  upper  floor  of  a  godown  in 
Clive  Street.  Calcutta,  and  that  they  loaded 
'  on  the  upper  floor  an  nnreasonsUtle  and 
improper  weight  of  white  lead  and  od)cr 
merchandize,  whereby  it  broke  and  fell  io, 
and  the  goods  of  the  plaintiff  and  his  de 
ceased  partner  were  damaged.  The  suit 
was  heard  before  Mr.  Justice  Macphersoi, 
who  considered  that  the  only  issue  apoa 
the  plaint  was,  whether  or  not  the  defend- 
ants used  the  upper  floor  in  an  untenaot- 
like  and  improper  manner,  and  loaded  aa 
unreasonable  and  improper  weight  opon  it: 
and  finding  that  in  the  defendants'  faitv, 
he  dismissed  the  suit  with  coiets  The 
\  plaintiff  has  appealed  from  this  decree. 

Before  considering   the  question    of  lar 
which  has  been  raised,  it  will  be  belter  to  «3« 
the  view  I  take  of  the  facts.     Mr.   Jn^^ 
Macpherson   says:  "It   is   clear   upon  Ae 
evidence  that  the  general  use  of  the  godon 
.  by   the  defendants    was   not   dissimilar  tt 
^  that  of  its  former  tenants  ;  but  there   was 
!  this  difference  in  the  defendants'  mode  cf 
.  using  the  room — that  in  addition  to  wine  and 
:  light  goods,  such  as  had  always  been  stored 
there,  sixteen  casks  of  white  and  red  lead 
and  certain  cases  containing  tin  plates  were 
stored  there  at  the  time  of  the  accident** 
Phis  has  not  been  disputed  befoFe  us.     Sr>me 
evidence  was  given  for  the  plaintiff  that  it 
is  not  usual  in  Calcutta  to  store  heavy  goods 
in  an  upper  floor.     That  does  not   appear 
to  have  had   any  weight  with  the   learned 
Judge,  and,  I  think,  rightly ;  because,  if  tbr 
floor  is  not  loaded  in  any  part  with  a  greater 
weight  than   it  ought  to  be  able  to  carft, 
the  description  of  the  goods  is  not  materiu. 
and  the  letter  of  the  5th  of  February  1^69 
puts  no  restriction  upon  the  use  of  the  go- 
down  except  that  no  combustible  kx  hazM* 
ous  goods  should   be   stored    in   it.     And 
it  is  not  alleged  in  the  plaint  that  it  was 
part  of  the  terms  of  the  tenancy  that  bea^T 
goods  were  not  to  be  stored  in  it.    Thoe 
was  also  evidence  for  the  defendants  that 
heavy  goods  are  sometimes  stored  on  tn 
upper  floor.    Upon    the    evidence   of   the 
three   profes9ionaI    T^itnesses,    Mr.   Justice 
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ilacpherson   held    that    a   warehouse-floor 
should  be  able  to  carry  1  \  cwt.  per  foot ;  and 
kie   concluded   from  the  evidence   that  the 
gfoods  which  had  been  stored  on  the  portion 
of  the  floor  which  fell   gave  a  pressure  of 
only  I   cwt.  I  qr.  and  6  lbs.    The  learned 
Judge    was  satisfied   with   the  evidence   of 
Mr.    Thomas    Brown,    an    assistant    to    the 
defendants,  as  to  the  storing  of  the  goods; 
and  I  see  no  reason  for  thinking  that  he  was 
wrong  in  this,  or  that  we  ought  to  come  to 
a  different  conchision  on  this  point      If  the 
pressure  was  only  i  cwt,  i  qr.  and  6  lbs.,  it 
would  not  make  any  difference  whether  the 
goods    were    light    or    heavy    goods.     But 
there  is  evidence  in  the  case,  not  noticed  in 
the  judgment,  which  should  be  considered. 
Mr.  Aitchison,  one  of  the  plaintiff's  witness- 
.cs,  who  went  to  the  premises  a  day  or  iwo 
after  the  accident  and  examined  the  floor, 
saiid  he   agreed  with  Mr.  Clark   as  to  the 
weight  of  the  floor,  and  he  should  not  have 
considered  such  a  floor  calculated  to  store 
merchandize  on  ;    "I  mean,"  he  said,  "a 
floor   haying    such  a  weight  of   brickwork 
on  the  girders  ;''  that  there  ought  to  be  a 
surplus  strength  of  -«  ^fter  the  merchandize 
was  on  ;  he  would  not  expect  a  floor  to  break 
with  \  cwt.  above  the  average ;  and  he  said  the 
,  floor  had  the  appearance  of  having  been  a 
roof;  he  imagined  it  had  been  a  roofiOrigf- 
nally.  Mr.  Osmond,  another  of  the  plaintiff's 
;   witnesses,  said  he  did  not  consider  the  girders 
I   proper  girders  for  a  floor  for  merchandize ; 
and  that  he  would  not  anticipate  danger  from 
I   (Bioring  1 3-  cwt.  on  a  proper  upper  warehouse 
i   fk>or.     Mr.  Clark,   the  defendants'  witness, 
taid  that  he  made  about  35  tons,  distributed, 
to  be  the  breaking  weight   of  the  girders, 
I    in   which   the  other   witnesses  agreed   with 
'■    him,  and  that  he  made. the  weight  pf  the  floor 
I     1 5, tons  on  each  girder,  and  considered  the 
I    proper  load  for  an  iron  girder  certainly  not 
;    exceeding  -3    of  its  breaking  weight;   that 
\    he  considered  1  cwt.  a  low  estimate  for  the 
weight  of  goods  that  might  be  stored ;  and  . 
these  girders   were   only  sufficient   for  the 
floor,  even   then   they    were    loaded   above 
the   ^;  and  that  no  unprofessional  person 
who  had   not   ascertained  the  state  of  the 
floor  could  have  anticipated  danger  from  it. 
Mr.  Aitchison    also    said  .  that    no   unpro- 
ferssional   man  could  judge  that  the   floor 
was    not    suited    for    a    warehouse.      This 
evidence.    I   think,   shows   that   the   girders 
were  not  sufficient  for  the  floor  of  an   upper 
storey  to  be  used  as  a  godown,  which  was 
what  the  plaintiff  and  his  deceased  partner 
let  it  for;  and  that  the  defendAnt?  had  qo 


reason  to  suspect  that  the  girders  were  not 
sufficient. 

Upon  these  facts,  then,  I  have  to  consider 
whether  the  defendants  are  liable  for  the 
damage  which  the  plaintiff  has  sustained. 

In  the  argument  before  us.  the  Counsel 
for  the  plamtiff  relied  upon  the  rule  of  law 
laid  down  by  the  Court  of  Exchequer 
Chamber  and  the  House  of  Lords  in  Fletcher 
versus  Rylands,  Law  Rep.,  i  Ex.  265 ;  Ry- 
lands  versus  Fletcher,  Law  Rep.,  3  H.  L. 
330.  There  **  A  "  was  the  lessee  of  mines, 
and  B  the  owner  of  a  mill  standing  on  land 
adjoining  that  under  which  the  mines  were 
worked.  B  desired  to  construct  a  reservoir, 
and  employed  competent  persons,  an  engineer 
and  a  contractor,  to  construct  it.  A  had 
worked  his  mines  up  to  a  spot  where  there 
were  certain  old  passages  of  disused  mines. 
These  passages  were  connected  with  vertical 
shafts  which  communicated  with  the  land 
above,  and  which  also  had  been  out  of  use 
for  years,  and  were  apparently  filled  with 
marl  and  the  earth  ;  of  the  surrounding 
land  No  care  was  taken  by  the  engineer 
or  contractor  to  block  up  these  shafts ;  and 
shortly  after  water  had  been  introduced  into 
the  reservoir,  it  broke  throusyh  some  of  the 
shafts,  flowed  through  the  old  passages,  and 
flooded  A's  mine.  The  Lord  Chancellor  (Lord 
Cairns)  said  that  the  principles  upon  which 
the  case  must  be  determined  appeared  to 
him  to  be  extremely  simple.  The  defend- 
ants, treating  them  as  the  owners  or  occu- 
piers of  the  close  on  which  the  reservoir 
was  constructed,  might  lawfully  have  used 
that  close  for  any  purpose  for  which  it 
might,  in  the  ordinary  course  of  enjoy- 
ment of  land,  be  used ;  and  if,  in  what 
he  might  term  the  natural  user  of  that 
land,  there  had  been  any  accumulation  of 
water  either  on  the  surface  or  under  ground, 
and  if,  by  thex^peration  of  the  laws  of  nature, 
that  accumulation  of  water  had  passed  off 
into  the  close  occupied  by  the  plaintiff,  the 
plaintiff  could  not  have  complained  that  that 
result  had  taken  place.  On  the  other  hand, 
if  the  defendants,  not  stopping  at  the  natural 
use  of  their  close,  had  desired  to  use  it  for 
any  purpose  which  he  might  term  a  non- 
natural  use,  for  the  purpose  of  introducfhg 
into  the  close  that  which,  in  its  natural  con- 
dition, was  not  in  or  upon  it,  for  the  purpose 
of  introducing  water  either  above  or  below 
ground  in  quantities  and  in  manner  not 
the  result  of  any  work  or  operation  or  under 
the  land ;  and  if,  in  consequence  of  their  doing 
so,  or,  in  consequence  of  any  imperfection 


50 


Appeals  from 


THE  WBBKLT  RKPORTKR.  Original  Jurisdiction,  fVoL  XIV. 


In  the  mode  of  their  doing  so,  ihe  water 
carae  to  escape  and  to  pass  off  into  the  close 
of  the  plaintilT,  then  it  appeared  to  him  that 
that  whicti  the  defendants  were  doing  they 
wer^  doing  at  their  peril;  and  if,  in  the 
course  of  their  doing  it,  the  evil  arose  to 
which  he  had  referred,  the  evil,  nameli,  of 
the  escape  of  the  water  and  its  passing 
away  to  the  close  of  the  plaintiff  and  injuring 
the  plaintiff,  then  for  the  consequence  of 
that,  in  his  opinion,  the  defendants  would  be 
liable. 

It  appears  to  me  that,  applying  that  prin- 
ciple 10  the  present  case,  the  defendants  are 
not.  upon  the  facts  which  have  been  proved, 
liable  for  the  injury  which  the  plaintiff  has 
sustained.  The  upper  floor  w:is  let  by  the 
plaintiff  and  his  partner  to  the  defendants  to 
be  used  as  agodown,and  the  storing?  of  goods 
there  was  a  purpose  for  which  it  might,  in  the 
ordinary  course  of  enjoyment,  be  used.  The 
storing  of  the  goods  on  the  upi)er  floor  was 
a  lawful  user  and  authorized  by  the  terms 
of  the  tenancy.  As  long  as  the  defendants 
used  the  upper-flo^r  in  a  reasonable  and  pro- 
per manner,  and  did  not  load  an  unreasonable 
and  im propel  quantity  of  goods  upon  it,  they 
were  nnt  using  it  for  a  purpose  which  the 
Lord  Chancellor  says  he  might  term  a  non- 
natural  use.  To  make  the  principle  appli- 
cable, it  was  necessary  for  the  plaintiff  to 
show  that  the  defendants  used  the  floor  in 
an  unreasonable  and  improper  manner,  and 
this  he  has  failed  to  do ;  because,  although 
in  some  cases  an  accident  of  this  kind 
might  of  itself  be  evidence  that  the  upper 
floor  waB  unreasonably  and  improperly 
used,  it  cannot  be  so  where  it  is  proved 
that  the  floor  was  insufficient  to  bear 
the  weight  which  might  ordinarily  and 
properly  be  put  upon  it. 

•  Where  the  facts  are  equally  consistent 
with  the  presence  or  absence  of  negli- 
gence, the  plaintiff  cannot  recover — Cot- 
ton versus  Wood,  8  C.  B..  N.  S.,  568 — 
and  the  defendant  is  not  bound  to  show 
that  there  was  no  negligence.  Lord  Cran- 
worth  said  he  concurred  in  thinking  that 
the  rule  of  law  was  correctly  stated  by 
Mr.  Justice  Blackburn  in  delivering  the 
opinion  of  the  Exchequer  Chamber :  *'  If  a 
** person  brings  or  accumulates  on  his  land 
"anything  which,  if  it  should  escape,  may 
'*  cause  damage  to  his  neighbour,  he  does  so 
"at  his  peril.  If  it  does  escape  and  cause 
"  damage,  he  is  responsible,  however  care- 
"  ful  he  may  have  been,  and  whatever  pre- 
"cautions  be  may  have   taken  to  prevent 


**tne   damage."     But  I   thmk  &ese  words 
must  be  understood  with  reference  to  the 
facts  of   the    case    before  him,   where  the 
person  was  not  the  tenant  of  his  ne}ghr<nv, 
and  the  bringing  the  thing  en  the  land  \i& 
not  in  accordance  with,  or  au  borized  by,  the 
terms   of  a    tenancy   between    thtm.    Ibis 
appears  more  clearly   in  Mr    JuMice  Blacl- 
burn's    judgment.     He    says :   *'  Wc   ihiuk 
**  that  the  true  rule  of  law  is  iJiat  the  perKu 
**  who,  tor  his  own  purposes,   brings  on  his 
"  land  and  collects  and  keeps  thete  anythinf 
"  likely  to  do  mischief,  if  it  escapes,  must 
"keep  it  at  his  peril;  and   if  he  does  not 
"  do  so,  IS  primd  facie  answerable  for  all 
"the  damage  which  is  the   natural  coas^ 
"quenceot  its  escape.     Bat  he  can  excuse 
"  himself  by  showing  that  the  escape  ws 
"owing  to  the  plaintiff's  default,  or,  perhaps 
"  that  the  esc  ape  was  the  consequence  (if 
"  vi^   major,  or    the  act  of    God ;  bat  U 
"  nothing  of  this  sort  exists  here,  it  is  » 
"  necessary  to  enquire  what  excuse  wottM 
"be  sufficient.     The  general  rule,  as  aboie 
"  stated,  seems  on  principle  just.    The  ^ 
"  son  whose  grass  or  corn  is  eaten  down  If 
"the  escaping  cattle  of  his  neighbottf, ar 
"whose  mine  is  flooded  by  the  watefi*! 
"  his  neighbour's  rt-servoir,  or  whose  dNi 
"is  invaded  by  the  tilth  of  his  neighbort 
"privy,  or  whose  habitation   is  made  »• 
"  healthy  by  the  fumes  and  noisome  vapo«l 
"of  his  neighbour's  alkali  works,  is  daiM^ 
"  iied  without  any  fault  of  his  own ;  and  I 
"  seems  but   reasonable  and    just  that  tli 
"  neighbour  who  has  brought  something  ^ 
"  his  own  property  (which  was  not  natoraHf 
"  there)  harmless  to  others  so  long  as  it  H 
"confined  to  his  own  property,  but  which, 
"he  knows,  will  be   mischievous  if  it  g^ 
"  on  his  neighbour's,  should  be  obliged  t« 
"  make  good  the  dajnage  which  ensue?,  ^ 
"he  does  not  succeed  in  confining  it  to  his 
"own  properly.     But  for  his  act  in  bringing 
"it  there  no  mischief  could  have  accrocd, 
"and  it  seems  but  just  that  he  should  at  bis 
"  peril  keep  it  there,  so  that  no  mischief  mar 
"  accrue,,  or  answer  for    the    natural  and 
"  anticipated  consequence.  And  upon  author* 
"  ity,  this,  we  think,  is  established  to  be  the 
**  law,    whether  the  things   so   brooghl  I* 
**  beasts,  or  water,  or  filth,  or  stench." 

Mr.  Justice  Blackburn  does  not  say  that,  S 
the  person  damnified  had  let  the  reservcwfio 
his  neighbour,  and  he  was  only  using  it  io 
the  ordinary  way,  or  had  let  the  alkali  works, 
and  the  fumes  and  vapours  were  only  *«** 
as  were  ordinarily  caused  by  the  ose  of 
the  works,  that  the  tenant  would  be  liab» 
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faox  the  injiury*  '  None  of  the  cases  which  he 
proceeds  to  notice  would  have  supported 
this  proposition,  and  I  think  it  is  clear  from 
the  whole  of  his  judgment  that  he  would 
not  have  applied  the  rule  in  such  a  case. 

In  the  case  of  landlord  and  tenant,  the 
true  rule  seems  to  be  that  the  tenant  ^  not 
Hable  unless  the  premises  are  used  in  an 
unreasonable  and  improper  manner,  or  for 
%  different  purpose  from  that  for  which  they 
were  let.  The  operation  of  the  rule  sic  uti 
suo  ut  non  Imdat  alienum  is  qualified  by  the 
tenancy,  by  which  an  authority  is  given  to 
use  premises  in  a  certain  manner.  It  would 
be  obvtonsiy  unjust  to  mak^  the  tenant  liable 
IQ  xuskit  good  to  the  landlord  any  injury  to 
^im  which  is  caused  only  by  the  premises 
being  so  used.  The  case  of  Murchie  vs. 
Black,  34  L.  Jm  C,  P.,  p.  337,  was  decided 
upon  this  principle.  There  it  was  held  that 
the  license  of  the  vendor  of  two  adjoining  lots 
erf  lands,  the  plaintiff  standing  in  exactly 
the  same  position  as  if  his  lot  had  remained 
In  the  vendor's  possession,  took  away  that 
which  wocdd  otherwise  have  been  a  cause 
erf  action  for  depriving  his  building  of  the 
ffopport  it  had  from  the  defendant's  land  ;  and 
Rowbotham  vs.  Wilson,  6  E.  &  B.,  p.  593, 
and  8  H.  L.,  Cases,  348,  is  an  analogous  case. 
The  landlord  has  taken  upon  himself  the 
risk  <rf  the  premises  being  used  as  a  godown, 
and  the  rent  may  be  considered  as  partly 
paid  for  it.  I  think  the  true  principle  has 
been  applied  in  this  case,  and  that,  upon 
die  evidence  which  was  given,  the  plaintiff 
ia  not  entitled  to  recover  for  the  damage  he 
Has  sastained. 

Mr.  }astice  Norman  has  authorized  me 
10  say  that,,  ahhoagh  he  does  not  entirely 
concur  in  this  judgment,  he  does  not  think 
it  necessary  to  give  a  separate  one. 

Markby,  ^.— I  am  of  the  same  opinion. 


The  5th  September  1870. 

Present : 

The  Hon^ble  Sir  Richard  Couch.  A"/.,  t  hief 
JusHte,  and  the  Hon'ble  W.  Markby, 
Judge, 

t|0iltation  — Registration— Promissory  Note- 
Clause  10,  Sccfion  X.  Act  XIV.  of  i8s9~CUu8c 
7,  Section  x6,  Act  XVI.  of  1864. 

Vol  XIV. 


A^ppeal  from  the  judgment  of  the  Hon'ble 
y,  P.  Norman,  exercising  the  ordinary 
original  civil  juritdiction  of  the  High 
Court, 

The  OflScial  Assignee  on  behalf  of  Peary 
Chand  Mitter  and  another  (Plaintiffs), 
Appellants^ 

versus 

A.  B.  Fraser  (Defendant),  Respondent: 

Ingram  and  Cunningham  for  the  Appellants. 

The  Advocate-General  (GrahanC)  afid 
Goodeve  for  the  Respondent. 

The  words  **  any  deed,  bond,  contracts,  of  obHsfatUm*' 
in  Clause  7,  Section  i6v  Act  XVI.  of  1864,  inclitfc  ■ 
promissory  note,  which  may  therefore  be  registered. 
The  promissory  note  in  this  case  having*  been  exerted 
at  a  time  when  Act  XVI.  of  1864  was  in  force,  the 
period  of  limitation  applicable  to  this  suit  was  held  to 
be  three  years  by  reason  of  Clause  10,  Section  t.  Act 
XIV.  of  i»59. 

The  plaint  in  this  case,  which  was  filed 
on  the  7ih  of  June  1870,  was  in  the  iHh 
lowing  words : — 

"  The  plaintiffs  seek  to  recover  from  the 
defendant  the  sum  of  rupees  six  thousand, 
the  amount  of  two  promissory  notes  made 
in  Calcutta  by  the  defendant  in  favor  of  the 
plaintiffs,  each  dated  the  seventeenth  day  of 
July  one  thousand  eight  hundred  and  sixty 
five,  for  rupees  three  thousand  each,  and 
payable  respectively  thirty  and  sixty  days 
after  the  respective  dates  thereof. 


"  The  plaintiffs  also  seek  to  recover  from 
the  defendant  interest  on  the  said  ttim  of 
rupees  six  thousand  from  such  dates  and 
at  sQch  ra(es  as  this  Hon'ble  Court  shall  be 
pleased  to  a^low/' 

The  promissory  notes  were  annexed  tp 
the  plaint  and  were  in  the  following 
terms : — 

*»  Company's  Rupees  3.000. 

CaUuUa^  ilth  yuly  i^s* 

^s^^    days  after  date  I  promise  to  pAy 

Messrs.  Peary  Chand   Mitier  and   Sons  or 

order  the  sum  of  Company's  Rupees  tnree 

thousand  only,  for  value  received.  * 

(Signed)    "  A.  B.  FRASER."  . 
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The  defendant  filed  an  affidavit  in  which, 
after  reciting  the  terms  of  the  plaint,  he 
said  that  he  was  informed  and  believed  that 
the  said  promissory  notes  might  have  been  re- 
gistered^ bat  were  not  registered  under  the 
provisions  of  Act  XVI.  of  1864  ;  that,  on  the 
8th  June  1870,  he  was  served  with  the  writ 
of  summons  issued  in  this  suit,  and  on  the  loth 
of  June  he  entered  an  appearance  in  this 
suit  through  his  attorneys  Messrs.  Pittar 
and  Cammell;  that  on  the  14th  of  June, 
an  order  was  made  by  this  Coart  on  the 
application  of  the  plaintiffs'  attorneys,  where- 
by it  was  ordered  that  the  plaintiffs  and 
the  defendant  should,  within  one  week  from 
the  service  upon  the  defendant's  attorneys 
of  the  said  order,  file  their  respective  written 
statemmits  in  this  suit;  that  he  was  in- 
formed and  believed  the  said  order  was 
served  on  his  said  attorneys  on  the  i6th 
of  June;  that  on  that  day  he  gave  full  in- 
structions to  his  attorneys  on  the  subject 
of  this  suit ;  and  he  had  been  since  advised 
and  believed  that  the  plaintiffs'  claim  in  this 
suit  was  barred  by  limitation;  and  also 
that  the  plaint  in  this  suit  disclosed  no 
cause  of  action  within  the  period  of  limit- 
ation. 

This  affidavit  was  supported  by  an  affidavit 
by  the  defendant's  attorneys,  in  which  it  was 
stated  that  after  the  above  affidavit  of  the 
defendant  had  been  settled  and  engrossed, 
they  received  a  letter  from  the  plaint- 
iffs' attorneys,  in  which  they  forwarded 
the  plaintiffs'  written  statement  with  a  view 
to  cover  any  defects  in  the  plaint,  and  re- 
quested that  it  might  be  taken  to  supplement 
the  plaint. 

Norman,  J.,  after  calling  on  the  plaintiffs 
to  show  cause  to  the  contrary,  ordered 
that  the  plaint  should  be  taken  off  the  file,  on 
the  ground  that  it  disclosed  no  cause  of 
action  within  the  period  of  limitation,  and 
directed  plaintiffs  to  pay  the  defendant  his 
costs  on  scale  No.  2.  His  judgment  was 
delivered  in  the  following  terms : — 

In  this  case  the  Advocate- General  ob- 
tained a  rule  calling  on  plaintiff  to  show 
cause  why  the  plaint  should  not  be  taken 
off  the  file.  The  suit  was  brought  on 
two  promissory  notes  dated  in  July  1865 
The  plaint  was  admitted  on  the  /ih  of  June 
1870.  The  ground  of  the  application  was 
under  Clause  10,  Section  i  of  the  Limitation 
Act,  which  says  that  in  a  case  in  which  there 


is  a  written  contract  which  could  have 
registered  by  virtue  of  any  law  or  regula- 
tion in  force  at  the  time  and  place  of  the 
execution  thereof,  the  period  of  limitation 
shall  be  three  years  from  the  time 
when  the  debt  became  due,  or  when  the 
breach  of  contract  in  respect  of  which  the 
action  is  brought  first  took  place,  unless 
such  contract  shall  have  been  registered 
within  siK  months  from  the  date  there* 
of.  The  Advocate-General  pointed  oar 
that,  under  the  i6th  Section  of  Act 
XVI.  of  1864,  the  Registration  Act  in  force 
when  these  promissory  notes  were  made, 
they  might  have  been  registered  ander  71k 
Clause  of  Section  16  under  the  words  *'any 
'*  pbligation."  Mr.  Ingram  has  coniteaded 
that  the  contract  or  obligation  must  be  takes 
in  a  restricted  sense,  as  including  contract 
between  two  parties  actually  contractiBf, 
and  not  contracts  sach  as  bills  of  ezdiaap 
and  promissory  notes,  which  are  transferable. 
I  think  it  quite  plain  that  a  promissory  nole 
is  a  contract;  and  if  there  is  any  doate 
whether  the  word  '*  contract "  is  ased  in  sock 
a  sense,  there  is  no  doubt  that  the  «<8^ 
''obligation"  is  wide  enough  to  take  thei 
in.  There  is  no  exception  in  the  \^ 
Section  as  to  any  species  of  contract  it 
obligation  which  the  party  is  not  to  have  ifae 
option  of  registering ;  and  as  the  enactraeit 
is  very  beneficial  and  simply  gives  a  pii- 
vilege,  there  is  no  conceivable  reason  foi 
limiting  the  words  to  any  particular  specie! 
of  contract  The  Schedule  of  the  Stamp 
Act  of  1862,  Schedule  A,  Clause  10,  tc 
which  bill,  <Sbc.,  are  followed  by  the  words, 
"or  other  order,  Ac,"  show  that  the 
word  obligation  is  used  by  the  Legislature 
in  a  wide  sense  and  includes  pronussorr 
notes.  I  am  of  opinion  that  the  notes 
might  have  been  r)egistered;  and  as  they 
were  not  registered,  the  limitation  is  three 
years,  and  not  six,  and  the  plaint  must  be 
taken  off  the  file,  with  costs. 

The  plaintiffs  appealed  from  this  judg- 
ment on  the  tollowing  grounds : — 

First. — That  the  learned  Judge  was  njis- 
taken  in  holding  that  the  plaint  disclosed  do 
cause  of  action  within  the  period  of  limit- 
ation. 


Second, — That  the  learned  Judge 
mistaken  in  holding  that  the  promissory 
notes  mentioned  in  the  plaint  could  have  becv 
registered  under  the  Registration  Act  of 
^  1864. 
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Third, — That  the  learned  Judge  was  mis- 
taken  in  ordering  the  plaint  in  the  above 
case  to  be  taken  ofP  the  file. 

s 

The  judgment  of  the  Appellate  Bench  was 

delivered  as  follows : — 

Couch,  C,  y, — Clause  10,  Section    i    of 

Act  XIV.  of  1859  provides  that  where  there 

!d  a  written  engagement  or  contract  which 
eoold  have  been  registered  by  virtue  of  any 
lorn  or  regulation  in  force  at  the  time  and 
place  of  the  execution  thereof,  the  period 
of  limitation  shall  be  3  years  from  the  time 
«hen  the  breach  of  contract  in  respect  of 
iirhich  the  action  is  brought  first  took  place. 
The  words  are — "engagement  or  contract 
"  which  could  have  been  registered  by 
"virtue  of  any  law  or  registration  in  force 
"at  the  time  and  place  of  the  execution 
"thereof;"  and  the  object  of  this  provision 
appears  to  me  to  be  to  encourage  parties  to 
avail  themselves  of  the  power  which  may 
be  enforced  by  any  Registration  Law  in 
.  force  for  the  registration  of  instruments, 
and  it  puts  a  written  instrument,  which 
pog^ht  to  be  registered  and  is  not  registered, 
In  the  same  position  as  if  no  written  en- 
gagement had  been  made  at  all.  Now, 
coold  this  promissory  note  have  been  re- 
gistered  at   the  time   it  was  made?     That 


depends  on  the  words  of  Act  XVI.  of  1864^ 
Section  16,  which  are — "any  deed,  bond, 
contract,    or   other  obligation."    I  cannot, 
looking  at  the  provisions  of  this  Act,  see 
any  ground  for  limiting  the  ordinary  meaning 
of  those  words.    That  they  are  intended  to 
extend  to  contracts  for  money,  is  clear  by 
the  use  of  the  word  "  bond." '  A  promissory 
note  is  clearly  a  contract  or  obligation  6f 
that  description,  and    comes   within    these 
words,  taking  them  in  their  plain  and  ordi- 
nary meaning.    No  doubt  a  difficulty  is  s^ 
parently  created  by  Section   28  as  to  die 
mode  of   registration.    That    Section    pto^ 
vides  that  an    instrument  which  Is  to  be 
registered  shall    be    presented    by    all  the 
parties  executing  it.    But  I  donH  think  that 
we  would  be  justified   by  that  Section  In 
holding  that  these    general    words  do  not 
include  a  promissory  note,  because  it  is  a 
strange  provision    that  the  party  who  ex- 
ecutes a  bond  should  go  and  have  it  register- 
ed.   There  might  be  a  contract  in  which  it 
would  be  singular  that  the  party  who  ex« 
ecutes  the  contract  should  goto  register  It.  It 
might  be  that  the  party  who  gets  the  benefit 
of    the  contract   should   get   It   registered. 
This  Registration  Act    has  not  apparently 
been  drawn  with  reference  to  any  instruments 

in  the  Act  which  require  registration ;  but  1 
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<M>n't  thfnk  we  are  justified  in  limiting  the 
Oiemning  of  the  general  words,  '*  any  deed, 
bond,  contract,  or  other  obligation." 

« 

.-  Then,  with  regard  to  the  policy  of  the 
enactment,  it  was  argaed  by  Mr.  Ingram 
with  some  force    that    it    is    impolitic   that 

r 

instruments  such  as  these  should  be  registered, 
and  that  they  are  not  the  sort  of  documents 
which  the  Legislature  should  think  oughi 
IQ  be  registered.  We  find  that  3  years 
after,  the .  Legislature  in  unmistakeable 
terms  allows  bills  of  exchange  and  pro- 
missory notes  to  be  registered.  Although 
the  question  is  not  without  difficulty,  I 
tbmk  that  we  would  not  be  justified  in  limit- 
iflg  those  words  in  the  Act  of  1864 — ^the 
in3trument ,  being  one  which  might  have 
been  registered  if  the  parties  had  wished  it. 
The  only  effect  is  this,  that  a  promissory 
note  not  being  registered,  the  party  has  only 


such  a  period  to   sue  upon  it  as  he  wodd 
have  had  if  no  promissory  note  had  beta 
executed    at    all.    It    does    not   affect  tbe 
negotiability  of  the  instrument;  nor  doesH 
become    less   operative    as    a    security  far 
money.     It  only  deprives  it  of  the  adiai* 
tage  of  having  a  longer  period  within  vindt 
a  suit  might  be  brought.    I  don't  tee  a^ 
thing  very  impolitic  that  an  oniinaiy  p^ft 
missory  note  for  payment  of  money  sfaorfl 
be  sued  upon,  as  if  a  party  had  lent  nuM 
and  had  taken  no  promissory  note  at  all  i{ 
therefore,  think  that  the  judgment  of  Ife 

Justice  Norman  should  be  affirmed  with  ooill{ 

to  be  paid   by   the   appellant,   the  OfikU 

Assignee.  Whether  the  Assignee  will  recsit 

the  amount  of  the  costs  through  the  loi^ 

vent  Court  is  not  a  matter  for  this  Court 

Markby,  ^.,  concurred. 
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Attemtioa  ia  the  Jury  Ralea. 

t 

It  h  ordered  that  the  Jury  Rules  passed 
l^y  the  itigh  Conrt  of  JudiCAttire  at  l^ort 
William  in  Bengal, 'and  which  came  into 
j6ff<ftt  on  the  i8t  of  December  1869,  be 
imended  hf  6mitting  the  words  ''of  whom 
one-thitd  shall  be  Natives''  from  Rule  VIII. 
Clauses  i  and  2.*  Dated  this  i6th  day  of 
July  1B70. 

(Sd.)  R.  COUCH. 

G.  LOCH. 
H.  V.  BAYLEY. 
J.  P.  NORMAN. 
F.  B.  KEMP. 
L.  S.  JACKSON, 
J.  B.  PHEAR. 

E.  JACKSON. 
W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH 

MITTER. 
C.  HOBHOUSE. 
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Rules  of  tht  High  Couri  of  yudicaiure  at 
Fori  William  in  Bengal^  relating  to  the 
admission  of  Appeals  to  Her  Majesty  in 
Counaly  and  to  the  transmission  of  such 
Appeals  to  England, 

I. — ^EvBRY  petition  for  the  admission  of 
an  appeal,  under  Section  39  of  the  Letters 
Patent,  shall  contain,  amongst  other  things, 
aft  application  for  a  Certificate  either  that 


Value  ol  the  sum,  or  matter  at  is- 
sue, or  of  the  property  to  which 
the  claim  or  question  relates,  is  not 
less  than  Rs.  10,000; 

*  la  W.  R.,.  Jnry  Rules,  p.  a. 


(I) 


(2)  Or  that   the   case    is   a   fit   one   for 
appeal. 

Upon  such  petition  and  application  being 
made,  notice  will  be  served  on  the  opposite 
party  to  show  cause,  within  the  time  8peoi>!' 
fied  in  the  notice,  why  such  Certificate 
should  not  be  granted ;  and  any  vakeel  who 
appeared  for  such  opposite  party  in  the 
High  Court  shall  be  bound  to  accept  ser- 
vice of  such  notice;  and  such  service  Shall 
be  binding  on  the  client. 

If  such  Certificate  be  not  granted,  the  pe<- 
tition  will  be  dismissed. 

II.— With  the  petition,  or  within  dik 
months  from  the  dale  of  the  decision  ap^ 
pealed  against,  the  appellant  shall  furnish 
security  for  the  costs  of  the  respondent,  to 
the  extent,  in  ordinary  cases,  of  Rs.  4)000; 
such  security  may  consist  either  of  cash 
or  Government  Securities,  or  of  immoveable 
property;  or  the  appellant,  if  the  appeal  be 
against  a  judgment  passed  in  Original  Jutis- 
diction,  may  enter  into  a  recognizance  with 
two  Sureties  to  be  approved  by  the  Regis* 
trar. 

When  the  security  offered  consists  of  im- 
moveable property,  the  appellant  shall  file  a 
mortgage-bond  duly  registered,  together  with 
a  specification  of  the  Surety's  title. 

When  such  bond  has  been  filed,  the  Court 
shall  direct  the  security  to  be  tested  either 
by  the  Registrar,  or  by  the  Judge  of  the 
Zillah  Court  in  which  the  immoveable  pro- 
perty pledged  is  situated.  If  the  security 
be  found  insufficient,  the  appellant  shall  be 
bound,  within  six  weeks  from  the  date  of  an 
order   to   that  effect,   to  deposit  cash  or 

Government  Secnrities  to  the  extent  of  Ri« 
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4,000,  or  to  such  amoant  as  may  raise  the 
value  of  such  security  to  Rs.  4,000. 

But  in  any  special  case,  the  Court  may, 
if  it  think  lit,  on  the  application  of  the  re- 
spondent, require  security  to  a  larger  amount, 
in  no  case,  however,  exceeding  Rs.  10,000. 

HI. — It  shall  be  competent  to  the  Court  at 
any  time  before  the  admission  of  the  appeal, 
upon  cause  shown,  to  revoke  the  accept- 
ance of  any  security,  and  to  make  further 
directions  thereon. 

IV. — ^With  his  petition  for  the  admission 
of  the  appeal,  the  appellant  shall  deposit  the 
sum  necessary  to  defray  the  cost  of  translat- 
ing, transcribing  (or  printing)  and  transmit- 
ting the  record.  Such  sum  shall  be — in 
respect  of  appeals  from  the  Appellate  Side 
of  the  Court,  either  Rs.  2,000,  or  the  sum 
certified  by  the  Clerk  of  Privy  Council  Ap- 
peals as  the  probable  cost  of  such  transcript, 
and  so  forth,  the  estimate  of  such  cost  being 
prepared  as  directed  in  Rule  XII.;  and  in 
respect  of  appeals  from  Original  Jurisdic- 
tion, Rs.  500  when  the  record  is  not  to  be 
printed,  or  Rs.  700  when  it  is  to  be  printed 
here. 

• 

V. — When  the  security  has  been  approved 
and  the  deposit  made  for  transcript,  &c.,  un- 
der Rule  IV.,  the  Court  may  declare  the  ap- 
peal admitted ;  but  if  the  petitioner  shall  not 
perfect  his  security,  and  make  such  deposit 
within  such  time  as  the  Court  may  direct, 
his  petition  shall  be  dismissed. 

VL — After  the  lodging  of  the  petition, 
or  on  the  application  of  any  party  intending 
to  appeal  to  Her  Majesty  in  Council  accom- 
panied by  a  fee  of  Rs.  16,  the  Clerk  of  Privy 
Council  Appeals  shall  forthwith  prepare  an 
estimate  of  the  expense  of  translating,  tran- 
jscribinglor  printing,  and  fprwardin^  to  the 


Registrar  of  the  Privy  Ccundl  ihe  waA  ] 
of  the  case,  including  a  -xnaigm  of  R&  p\ 
and  shall  furnish  such  estimate  to  the  Vibd 
or  Attorney  of  the  appellant  or  applicnt,  ^ 
who  shall  be  bound  to  fMij  into  Cooit,  viAla 
one  month  from  receipt  of  sddi  estisHt 
the  difference  between  the  amoiiBt  thenrf 
and  the  amount  already  deposited,  if  si?; 
provided  that  the  appellant,  widui  tfo 
weeks  after  his  making  payment,  shall  be  t 
liberty  to  object  to  the  estimate  and  to  (Mi 
the  order  of  the  Court  on  soch  objedioB. 

VII.— The  application   for  estimHe  sill 

state  whether  or  not  the  transcript  is  to  te 
printed  in  India. 

.  VIII.— Ordinarily  the  whole  recod  sU 
be  transcribed  with  the  foUowiiig  tto^ 
tions : 

First, — ^Such  formal  documents  11  * 
directed  by  Clause  a  of  Her  lU^ 
ty's  order  in  Council,  dated  v^ 
June  1853,  to  be  excluded,  •■ 
whereof  the  omission  is  to  K 
certified  in  the  second  index. 


Second. — Such  papers  as  the  parties 
agree  to  omit. 


m 


7%/r^.— Such  accounts  or  portions  of  ac- 
counts as  the  Registrar  01  ^ 
officer  empowered  for  that  P** 
pose  may  consider  unnecessaqf^ 
and  as  the  psuties  may  not  ta^^^^ 
specifically  prayed  to  inclodc  V 
application  to  the  proper,  ^^ 
within  one  month  from  the  fiW- 
of  the  petition  in  respect  d  *. 
appellant,     and     from     receipt  o> 

'  notice  in  respect  of  the  respon*** 
Provided  that  neither  of  the  p«** 
shall  be  at  liberty  to  apply  for  ^ 
inclusion  of   any   aopQunt  or  W 
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of  an  account  which  has  not  been 
marked  or  endorsed  as  an  exhibit 
under  the  39th  or  132nd  Sections 
of  the  Code  of  Civil  Procedure, 
unless  leith  the  special  leave  of  the 
Court  on  motion  made  for  that  pur- 
pose. Provided  also  that  if  any 
party  shall  apply  to  have  included 
in  the  transcript  record  any  ac- 
coonts  or  documents  which  the 
Registrar  or  other  Officer  may  con- 
sider unnecessary,  such  document 
shall  be  translated  and  transcribed 
as  an  appendix  to  the  transcript 
with  a  note  of  the  circumstance. 


IX. — ^AU  documents  which  are   not  ori- 
snf^ly  in  the  English  language,  and  which 
not  been  translated  for  the  use  of  the 
Cbnft,  shall  be  translated  into  English,  and 
translations  made  or  used  shall  be  revised 
And  certified  by  the  Sworn  Examiner. 


Xw — ^An  index  of  all  the  documents  in- 
cluded in  the  transcript  shall  be  prepared 
and  annexed  to  the  record  in  the  form  now 
in  vse,  and  shall  be  followed  by  a  list  of  all 
other  papers,  documents,  and  exhibits  in  the 
Use  not  included  in  the  transcript :  the 
dj^  U  this  index,  instead  of  a  Vernacular 
litl  of  papers  (as  hitherto  supplied),  shall  be 
famished  to  the  parties,  who  shall  be  at  li- 
berty to  object  thereto  within  three  weeks 
>  from  4ate  of  receipt. 

b  the  index  and  transcript,  the  papers 
sludt  be  placed  in  the  following  order : 


Plaint. 

Written  statements. 

Examination  of  parties  or  their  agents, 

Injunctions.  [&c. 

Orders    of   attachment,    &c.,    (if  any) 

obtained  before  judgment. 
Issues  framed  (if  any). 
Exhibits  of  plsdntifip. 

of  defendant. 

Depositions  of  witnesses  for  plaintiff. 

for  defendant. 

Report  of  Commissioner  (if  any)  with 

maps,  depositions,  &c.,  annexed. 
Judgment  and  decree. 
Memorandum  of  appeal. 
Cross-appeal  or  memo,   of  objections 

under  Section  348  (if  any). 
Proceedings  in  Appellate  Court  (if  any). 
Judgment  and  decree  of  that  Court. 
Appendix  (if  any). 
List  of  papers  omitted  under  Clause  2 

of  Her  Majesty's  Order  in  Council^ 

and  under  the  8th  of  these  Rules. 

XI. — The  following  charges  shall  be  pay- 
able in  respect  of  the  matters  specified  : — 

Rs.  As.  P. 

Estimate  of  costs    16    o    o 

Translation  of  Vernacular  portion  of 

record,  per  1,000  words 6  10    8 

Examination  of  ditto        3    5    4 

G)pying  English  portion  of  record, 

for  every  1,440  words,  or  part 


thereof 


I    o    o 


Examining  ditto  ;  for  every  1,440 

words,  &c>>.>        •••        •••        «•*     080 

Transcribing  (one  copy)  per  folio  of 

7^  words 020 

8 
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(or  at  the  option  of  appellant) 

Printings  (55  copies),  per  printed 
page  ...        ...        ...        380 

Examination  of  transcript  record  for 
every  72  words  or  part  thereof  ...     010 
Ditto  correction  of  the  Press,  for 
every  1,125  words 100 

Certifying  two  copies  of  printed  re- 
cord, for  every  10  printed  or  ma- 
nuscript pages,  or  part  of  10  pages    I    o    o 

Preparation  of  Index,  for  every  10 
papers,  or  part  of  10  papers    ...300 

The  above  rates  will  be  subject  to  alter- 
ation^ 


XII. — ^The  estimate  shall  include  these 
several  matters,  and  be  framed  in  accordance 
with  the  charges  above  specified ;  and  any 
appellant  who  has  filed  his  petition  of  ap- 
peal shall  be  deemed  to  have  incurred  the 
charge  for  the  preparation  of  an  index  and 
estimate,  whether  the  appeal  be  admitted  or 
hot. 

XIII. — If  at  any  time  after  the  admission 
of  the  appeal,  bat  before  the  transmission 
of  the  record  to  England,  it  be  shown  to  the 
satisfaction  of  the  Court  that  the  security 
given  by  the  appellant  is  insufficient ;  or  it 
should  appear  to  the  Court  that  farther  pay- 
ment is  required  for  the  purposes  of  the 
transcript,  the  Court  may  call  on  the  appel- 
lant to  furnish  other  and  sufficient  security, 
or  to  make  the  required  payment  within  a 
time  to  be  limited ;  and  if  the  appellant  fail 
to  comply  with  such  order,  the  proceedings 
shall  be  stayed,  ^nd  the  appeal  shall   not 


1 


proceed  without  an  order  of  the  Jmfietf  \ 
Committee,  and  in  the  mea&titiMi  execndos* ; 
of  the  decree  of  the  High  Court  shall  not , 
be  stayed. 

XIV. — When  the  record  has  been  traoi- 
mitted  to  the  Privy  Council,  the  appdiant 
may  obtain  a  refund  of  the  balance,  if  tor 
of  the  amount  which  he  has  paid  mto  Cooit 
under  Rules  IV.  and  VII. 

XV,— The  foregoing  Rules  shall  tab 
effect  from  and  after  the  1 5th  Augast  no^ 
all  previous  rules,  including  those  made  if 
the   late    Sudder   Court   by    a    ResdodDi^ 

bearing  date   7th   December    1858,  bof 

superseded  and  rescinded,  and  shall  apd 

« 

to  all  petitions  now  pending  for  the  adoif 
sion  of  an  appeal  to  Hei  Majesty  in  Coundl 
as  if  the  same  bad  been  presented  oo  tkt 
said  1 5th  day  of  August. 

(Sd.)    R.  COUCH. 

G.  LOCH. 

H.  V.  BAYLEY. 

J.  P.  NORMAN. 

F.  B.  KEMP. 

L.  S.  JACKSON. 

J.  B.  PHEAR. 
E^JACKSON. 
W.  MARKBY.     • 
DWARKANATfi 

MITTER. 
C.  HOBHOUSE. 
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fUiks  reg«f^iiiiff   Regular  Appeals  valned  at    same  in  his  list,  and  to  state  that  he  objects 
xo»ooo  rupees  and  upwards.  to  the  translation  and  printing  thereof. 


The  following  Rules  shall  apply  to  all 
Regular  Appeals,  the  value  of  which  is  Rs. 
10,000  and  upwards,  which  may  be  filed 
on  and  after  the  1 41^  ^^J  of  November  now 
next  ensuing. 

•  -I.  Within  three  weeks  after  the  date  of 
the  notice  of  the  arrival  of  the  record  of 
the  suit,  the  appellant  shall  deliver  to  the 
Deputy  Registrar,  or  to  such  other  officer 
38  the  Chief  Justice  may  direct,  a  list  in 
\^'ptlng  in  the  English  language,  dated  and 
signed  by  such  appellant  or  his  Advocate  or 
Vakeel,  of  such  of  the  documents  and  de- 
positions of  the  witnesses,  or  of  such  portions 
thereof,  as  he  requires  to  have  inserted  in  the 
paper-book. 

2.  Any  party,  respondent,  or  his  Advo- 
cate or  Vakeel,  may  inspect  and  take  a  copy 
of  such  list  at  his  own  expense. 

3.  Within  ten  days  after  the  date  of  such 
list,  each  party,  respondent,  shall  deliver  to 


4.  If  the  suit  has  been  already  before 
the  Court  on  appeal,  the  appellant  shall  so 
state  in  his  petition  of  appeal ;  and  each 
member  of  the  Court  shall  be  furnished 
with  a  copy  of  the  paper-book  printed  on 
the  former  occasion.  Nothing  printed  in 
the  former  book  shall  be  again  printed ;  but 
in  the  new  book  a  reference  shall  be  made  to 
the  page  in  the  former  book  in  which  the 
paper  is  to  be  found. 

5.  Immediately  upon  the  receipt  of  each 
list,  the  officer  whose  duty  it  is  to  receive 
the  same  shall  make  and  deliver  to  the  party 
furnishing  the  list  an  estimate  of  the  costs 
of  transcribing,  translating,  printing,  and 
preparing  the  documents  and  depositions  of 
witnesses  or  portions  thereof  required  by 
such  list,  excluding  from  such  estimate  the 
plaint,  written  statements,  issues,  judgment 
of  the  Lower  Court,  and  grounds  of  appeal ; 
and  the  parties  furnishing  the  list  must, 
within  one  week  after  the  delivery  of  the 
estimate,  deposit  with  the  Accountant  of 
the  Court  the  amount  of  such  estimate ;  and 


the'  Deputy    Registrar,    or    to    such   other   in  case  of  any  party  failing  to  do  so,  it  shall 
officer  as  the  Chief  Justice  may   direct,  a   be  competent  to  the  Court  to  treat  him  as 
list    in    writing   in    the    English    language,  j  in  default. 
signed  by  himself  or  by  his  Advocate  or 


Vakeel,  of  such  of  the  documents  and  de- 
positions of  the  witnesses,  or  of  such  portions 
thereof  as  he  requires  to  have  inserted  in  the 
f*paper-book.  Where  several  respondents  ap- 
pear by  one  Vakeel  or  Advocate,  one  list  only 
need  be  filed ;  and^t  will  not  be  necessary 
for*^he  respondents  to  set  down  in  this  list 
any  document  or  deposition  or  portion  thereof, 
which  the  appellant  has  set  down  in  his 
own  list.  But  if  any  respondent  considers 
that  any  document  or  deposition  or  portion 
thereof  set  down  in  the  appellant*s  list  is 
unnecessary,  he  is  required  to  specify  the 

Vol.  ^iv. 


6.  If  it  shall  be  ascertained  at  any  time 
that  the  sum  deposited  by  any  of  the  parties 
will  not  be  sufficient  to  cover  the  actual  costs 
incurred  in  respect  of  the  papers  specified 
in  the  list  furnished  by  him  or  them  respec- 
tively, the  difference  shall  be  estimated  by 
the  proper  officer,  and  shall,  on  demand,  be 
paid  by  the  party  whose  deposit  is  insuffi- 
cient, and  if  not  paid  within  one  week,  none 
of  the  papers  required  by  such  party  shall 
be  inserted  in  the  paper-book. 

7.  If  the  sum  deposited  by  any  of  the 
parties  shall  exceed  the  actual  costs  incurred 
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in  respect  of  the  papers  specified  in  the  list 
furnished- by  him  or  them  respectively,  the 
difference  shall  be  returned  as  soon  as  the 
actual  costs  incurred  are  ascertained. 

8.  The  Court  may  at  any  time,  upon 
sufficient  cause  shown  or  by  consent  of  par- 
ties, enlarge  the  time  for  furnishing  any  list 
or  making  any  deposit  required  by  these 
rules. 

9.  A  separate  account  shall  be  kept  of 
the  cost  of  transcribing,  translating,  and 
printing  (i)  the  plaint,  written  statements, 
issues,  judgment  of  the  Lower  Court,  and 
grounds  of  appeal;  (2)  the  documents  and 
depositions  of  witnesses  or  portions  thereof 
required  by  the  appellant;  (3)  the  docu- 
ments and  depositions  of  witnesses  required 
by  each  of  the  respondents,  and  not  required 
by  the  appellant. 

10.  The  Deputy  Registrar,  or  such  other 
olHceras  the  Chief  Justice  shall  appoint,  shall 
cause  the  documents  and  depositions  or  por- 
tions  thereof  so  required  by  the  said  lists,  and 
in  respect  of  which  the  proper  deposit  has 
been  made,  to  be  (where  necessary)  translated 
into  English,  and  shall  cause  the  same  to 
be  printed,  together  with  such  lists  and  the 
grounds  of  appeal,  all  which,  when  so  printed, 
shall  form  the  paper-book  to  be  used  by  the 
Court  at  the  hearing  of  the  appeal. 

11.  If  there  be  cross-appeals  against  the 
same  judgment,  complete  lists  shall  be  filed 
by  all  the  parties  in  each  appeal,  and  the 
Deputy  Registrar,  or  such  other  oflScer  as 
aforesaid,  shall,  subject  to  the  order  of  the 
Court,  determine  in  what  proportions  the 
deposits  are  to  be  made.  Nothing  shall  be 
printed  twice  over ;  but  a  reference  shall  be 
inserted  in  the  proper  place  showing  where 
a  document  not  printed  is  to  be  foimd. 

;i2.  No  document  or  deposition  of  any 
Arhness  or  portion  thereof,    which    is    not 


contained  in  the  paper-book,  shall  be  read  1 
at  the  hearing  of  the  appeal  without  the 
special  leave  of  the  Court.  It  shall  be , 
competent  to  the  Court  to  order  such  doca-  \ 
ments  to  be  translated  and  transcribed  or  j 
printed  at  the  cost  of  the  party  requiring ' 
the  same  to  be  read. 

13.  The  costs  of  transcribing,  translafinf, 
and  printing  the  documents  and  deposltionsd 
witnesses  or  portions  thereof  required  by  Ibe 
several  parties,  other  than  the  plaint,  wrfett 
statements,  issues,  judgment  of  the  Lover 
Courts  and  grounds  of  appeal,  and  the  coils 
of  preparing  the  paper-books,  shall  be  costt 

in  the  appeal,  unless  the  Court  hearing  tke 
appeal  shall  otherwise  direct. 

14.  The  costs  of  transcribing,  tnmdalimi 
and  printing  the  plaint,  written  stateoiert^ 
issues,  judgment  of  the  Lower  Court,  fff 
grounds  of  appeal,  shall  not  ordinari^Jk  ' 
costs  in  the  cause ;  but  if  the  Court  1 
the  appeal  shall  consider  that  any  pov^ 
thereof  was  nnnecessar}%  and  ought  not  19 
have  been  required,  it  shall  so  certify,  aaJ 
the  costs  of  such  portion  shall  be  paid  bf 
the  party  requiring  the  same. 

R.  COUCH. 
G.  LOCH. 
H.  V.  BAYLEV- 
J.   P.  NORMAX, 
F.  B.  KEMP. 
L.  S.  JACKSgjJi 
J.  B.  PHEAJI^  : 
•l'..  JACKSON.  ' 

W.  markby/ 

DWARKANATH ': 

^HTTER. 
C.  HOBHOUS^^ 

jrrf  September  iSjo. 
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High  Court, 


•    Scale  of  fees  for  search,  &c.,  in  the  offices 
^  of  the  High  Court,  appellate  side 

Notification, 

(Appellate  side.) 

It  is  hereby  notified  that,  with  the  sanc- 
tion of  His  Excellency  the  Governor-Genc- 
xal  in  Council,  the  following  scale  of  fees 
has  been  introduced  into  the  ofiices  of  the 
High  Court  on  its  appellate  side;  and  that 
they  will  be  chargeable  from  and  after  this 
date,  viz,y  the  14th  November  1870. 


Table  of  fees. 

For  any  Search  in  the  ofiices,  Re- 
. .  cord-rooms,  and  Books  or  Re- 
'  gtstefs  of  the  Court 

16r  taking  Solemn  declaration  or 
affidavit  before  the  Deputy  Re- 
' '  glstrar 

l^or  a  certificate  of  enrolment  as 
pleader  of  the  High  Court 

By  ocder,  &c., 


Rupees. 


o    o 


o    o 


50    o    o 


(Signed)  F.  B.  PEACOCK, 


Registrar, 


The  14th  November  18'jo, 


\  Roles  reg^ardingf  costs  in  suits  in  forma  pauperis 
I  Instttnted  in  the  original  side  of  the  High 
f     Coort. 

I       • 

High  Courts  Original  Jurisdi^lion, 


Ix  suits  in  formd  pauperis  brought  under 

the  provisions  of  Chapter  5  of  Act  VIII.  of 

1859,  no  costs  will  be  allowed  to  the  pauper 

i^inat  the  opposite  party  unless  by  special 

f  order. 


2.  No  fees  shall  be  payable  by  a  pauper 
to  his  Counsel  or  attorney,  nor  shall  any 
such  fees  be  allowed  on  taxation  of  costs 
against  the  opposite  parly,  unless  by  special 
order  of  the  Judge  who  tries  the  case. 

(Signed)  J.  P.  NORMAN. 

G.  LOCH. 
H.V.  BAYLEY.. 
F.  B   KEMP. 
L.  S.  JACKSON. 

J.  B.  PHEAR. 

E.  JACKSON. 
W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATII 

MITTER. 
W.  AINSLIE. 

The  2Sih  November  18'jo, 
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Regulations  as  to  the  examination  of  persons 
desirous  of  being  admitted  attorneys  of  Her 
Majesty's  High  Court  of  Judicature  at  Fort 

WilUam  in  Bengal. 

I.— An  examination  for  the  admission  of 
attorneys  shall  be  held  half-yearly  on  such 
days  as  the  examiners,  or  any  ^^^  of  them, 
shall  appoint. 

2.— Every  person  applying  to  be  admitted 
an  attorney  of  the  High  Court  shall,  within 
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two  weeks  before  the  ist  of  January,  or  the 
ist  of  July,  leave,  or  cause  to  be  left,  with 
the  Registrar  of  the  High  Court,  in  case  the 
applicant's  qualification  for  admission  depends 
on  his  service  to  an  attorney,  his  articles  or 
contracts  of  service,  properly  stamped  (if 
entered  into  since  the  General  Stamp  Act, 
1869),  and  also  any  assignment  which  may 
have  been  made  thereof,  together  with  an- 
swers to  the  several  questions  hereunto  an- 
nexed, signed  by  the  applicant  and  also  by 
the  attorney  or  attorneys  with  whom  he 
shall  have  served  his  clerkship,  or  if  his 
qualification  depends  upon  his  being  an 
attorney  or  solicitor  of  Her  Majesty's  Supe- 
rior Courts  of  Law  or  Equity  in  England  or 
in  Ireland,  or  the  High  Court  of  Madras  or 
Bombay,  due  and  sufficient  proof  of  his  ad- 
mission in  such  Court. 

3. — In  case  the  applicant  should  show 
sufficient  cause  to  the  satisfaction  of  the  ex- 
aminers why  the  second  regulation  cannot 
be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient 
proof  bemg  given  of  the  same,  to  dispense 
with  any  part  of  the  second  regulation  that 
they  may  think  fit  and  reasonable. 

4. — The  applicant  shall  at  the  same  time 
in  all  cases  produce  satisfactory  testimonials 
to  his  good  character  and  ability. 

5. — Every  person  applying  for  admission 
shall  also,  if  required,  sign  and  leave,  or 
cause  to  be  left  with  the  said  Registrar, 
answers  in  writing  to  such  other  written 
or  printed  questions  as  shall  be    propos- 


ed by  the  said  examiners  tonchiog  his 
said  ser\ice  and  conduct;  and  also,  if  re-* 
quired,  attend  the  said  examiners  person- 
ally for  the  purpose  of  giving  fnrtlier 
explanation  touching  the  same,  and  shall  al* 
so,  tf  required,  procure  the  attorn^  or 
attorneys  with  whom  he  shall  have  semed 
his  clerkship,  as  aforesaid,  to  answer  either 
personally  or  in  writing  any  quesiion  touch- 
ing such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  said  exami- 
ners of  his  inability  to  procure  the  same. 

6. — Every  person  so  applying  shall  also 
attend  the  said  examiners  at  such  place  or 
places,  and  at  such  time  or  times,  as  shal 
be  appointed  for  that  purpose,  and  shall 
answer  such  questions  as  the  said  examioefs 
shall  then  and  there  put  to  him,  by  wriuea 
or  printed  papers,  touching  his  fitness  aod 
capacity  to  act  as  an  attorney. 

7. — Upon  compliance  with  the  aforesaid 
regulations,  and  if  the  major  part  of  the  said 
examiners  actually  present  at  and  condacUQg 
the  said  examination  (one  of  them  being  the 
said  Registrar)  shall  be  satisfied  as  to  the 
fitness  and  capacity  of  the  person  so  applf- 
ing  to  act  as  an  attorney,  the  said  examia^ 
so  present,  or  the  vxzyx  part  of  them,  shall 
certify  the  same  under  their  hands  in  tke 
following  form,  viz^  :-^ 

In  pursuance  of  the  rules  of  the  Hlglt 
Court  relating  to  the  admission  of  attonejs^ 
we,  being  the  major  part  of  the  examiners 

actually  present  at  and  conducting  the  cxa- 
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profession,  trade,  business  or  employment, 
other  than  the  profession  of  an  attorney  or 


mination  ol  A  6,  of,  &c.,  do  hereby  certify 
4hat  \i'e  have  examined  the  said  A  B  as 
required  by  the  said  rules,  and  we  do  certify  i  solicitor  ? 
that  the  said  A  B  is  fit  and  capable  to  act 
as  an  attorney  of  the  said  Court,  and  that 
we  are  satisfied  with  the  assurance  of  his  o  •  ^  ^ 


Questwns    to    be  answered  and  certificate 


good  character. 


with  whom  the  cltrk  may  have  served  any 
part  of  the  time  under  his  articles : — 


Questiofis  as  to  due  service  of  articles  of 
clerkship  to  be  anszoered  by  the  clerk : — 


I. — Has  A  B  served  the  whole  time  of 
his  articles  at  the  office  where  you  carry  oii 
I.— What  was  your  age  at  your  last  birth-  \  ^^^^  business?  and  if  not,  state  the  reason. 


2. — Has  the  said  A  B,  at  any  time  during 
the  term  of  his  articles,  been  absent  without 
your  permission  ?  and  if  so,  state  the  length 
and  occasions  of  such  absence. 


day    immediately    preceding    the    date    of 
your  articles  ? 

2. — Have  you  served  ihe  whole  term  of 

your  articles  at  the  office  where  the  attorney 

or  attorneys  to  whom  you  were  articled  or  j  __       .         .j   *  o    j    •      .l         •  j 

^  '  3. — Has  the  said  A  B,  during  the  period 

assigned  carried  on  his  or  their  business?      .,..,,  ,  j 

of  his  articles  been  engaged  or  concerned 

and  if  not,  state  the  reason.  ...  ,   ^        .     ,        ,     . 

I  in  any,  and,  if  any,  what  profession,  busi- 

--  ..       J    .      .!_    .  ness,  or  employment,  other  than  his  pro- 

3. — Have  you,  at  any  time  during  the  term  '  r   / 

^  .  ,      •  .  .  i_     .  .1.  I  fessional  employment  as  your  articled  clerk? 

of  your  articles,  been  absent  without  the  per-  ^   ^ 

mission  of  the  attorney  or  attorneys  to  whom  !  ^.^Has  the  said  A  B,  during  the  whole 
you  were  articled  or  assigned  ?  and  if  so,  j  ^^^^  ^j  his  clerkship,  with  the  exceptions 
state  the  length  and  occasions  of  such  ab-  j  ^^^^  mentioned,  been  faithfully  and  dili- 
*sence.  gently  employed  in  your  professional  busi- 

:  ness  of  an  attorney  or  solicitor  ? 

4. — Have  you,  during  the  period  of  arti-  i 

I 

^cles,beenengagedor  concerned  in  any,  and,  if  i      5. — Has  the  said  A  B,  since  the  expira* 
any,  what  profession,  business,  or  employ-    tion  of  his  articles,  been  engaged  or  cont- 


inent other  than  your  professional  employ- 
ment as  clerk  to  the  attorney  or  attorneys  to 


cerned,  and  for  how  long  time,  in  any,  and, 
if  any,  what  profession,  trade,  business,  or 


whom  you  were  articled  or  assigned  ?  i  employment,  other  than  the  profession  of 

j  an  attorney  or  solicitor  ? 
5. — Have   you,    since   the   expiration   of 

your  articles,  been  engaged  or  concerned,  j     And  I  do  hereby  certify  that  the  said  A  B 

and  for  how  long  time,  in  any  and  what '  has  duly  and   faithfully    served  under  his 
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articles  of  clerkship  (or  assignment,  as  the 
case  may  be)  bearing  date,  &c.,  for  the 
term  therein  expressed,  and  that  he  is  a  fit 
and  proper  person  to  be  admitted  an  attor- 
ney. 

Direclions  to  candidates. 

Each  candidate,  on  attending  the  place  of 
examination,  will  have  a  number  given  to 
him,  and  will  take  the  seat  designated  by 
such  number.  He  will  also  be  furnished 
with  papers  of  questions  on  the  several 
subjects  of  examination,  wiiich  must  be 
answered  in  writing. 

The  answers  to  the  questions  under  the 
several  heads  are  to  be  written  on  separate 
papers,  prefixing  to  each  answer  the  number 
of  the  question,  and  each  paper  should  be 
written  in  a  plain  and  legible  manner  and 
signed. 

When  the  candidate  has  finished  his 
answers,  he  will  deliver  them  to  the  exa- 
miner or  examiners  present  at  the  examina- 
tion, together  with  his  copy  of  all  questions. 
No  candidate  is  to  communicate  with,  or 
receive  assistance  from,  any  one,  or  copy 
from  the  paper  of  another  or  from  any 
body  or  writing,  and  any  person  who  is 
found  to  have  infringed  this  rule  will  be 
considered  not  to  have  passed  his  examina- 
tion. 


delivered  his  answers,  and  anv  ctndidite 
who  leaves  the  room  without  pennission_ 
will  not  be  allowed  to  return. 

(Signed)  R.  COUCH. 


J.  P.  NORM  AS. 
G.  LOCH. 
H.  V.  BAYLEY.  " 
L.  S.  JACKSON. 
J.  B.  PHE-yi. 
E.  JACKSON. 
DWARKAN.\TH' 
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MITTER. 


Filed  1st -December  i8ju. 


Dates  of  the  Criminal  Sessions  for  iS^u. 


First  Criminal  Sessions 

Second  ditto  ditto 

Third  ditto  ditto 

Fourth  ditto  ditto 

Fifth  ditto  ditto 

Sixth  ditto  ditto 

Seventh  ditto  ditto 

Eighth  ditto  ditto 


...  Tuesday  ...  ijtbjaoiiar 
...  Thursday.. . 33rd  Fcbi 
...  Tuesday  ...  2SthMarcIi. 
...  Thursday...  4tb  May. 
...  ditto         ...  Stlijuoc. 
...  ditto         ...13th July. 
...  ditto         ...j^thAufSst 
...  ditto         ...aistSei 


Ninth       ditto      ditto    ...  Monday  ...  4th  Deccol 


After    the    examination    has    begun,    no  |         ^ 

°  Calcuita: 

candidate   is  to   leave  the    room    (without         Crown  Office, 
permission  obtained )  until  he  shall  have  !  The  2nd  Dec,  iSyo, 


I  C.  C.  MACRAE, 
(    Clerk  0 f  the  Cn 

f 
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The  19th  December  1870. 


Special  Appeals, 


The  19th  December  1870. 

Reviews. 

Every   application    for   review   of  judg- 
ment, after  having  been  sabmitted  in  the 
Rules  of  Pimctice  of  th«  Hich  Court,  Appellate   ^^^  .^^^^^^  ^^  jl,^   p^p^^^^   ^^,^^,„  or 

^*^*'  I  Other  proper  officer  of  the  Coart,  who  will 

certify  whether  the  petition  is  within  time 

Fro3i  and  after  the  opening  of  the  Court  i  *"d  properly  stamped,  shall  be  presented, 

<  either  by  the  party  in  person  or  bv  a  vakeel, 
on  the  4th  dav  of  January  1871,  all  appli- 1 

j  by  way  of  motion  in  open  Court  to  the  Judges 

cations  for  the  admission  of  special  appeals  !  whose  judgment  it  is  proposed  to  review,  or 

to  the  senior  of  them,  if  they  should  not  be 


shall  be  presented  in  open  Court. 


By  order,  &c., 
(Sd.)    J.  H.  BELCH  AMBERS, 


Depy.  Registrar. 


V 

sitting  together. 

This  rule  will  take  effect  from  the  4th  of 
January  next. 

By  order,  &c., 
(Sd.)    J   H.  BELCHAMBERS, 

Depy.  Registrar^ 


L    * 
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RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  4th  June  1870. 
Present  : 


The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure— Mag:istrate  of  a  Districts-Complaint 
— Section  66,  Code  of  Criminal  P^acedure. 

Reference   fo   the  High    Courts   under   Sec- 

Hon  ^24  ^/  ^^^  ^^^^  9f  Criminal  Pro- 
cedure^ by  the  Sessions  Judge  of  Beer- 
bhoom. 

The  Queen  versus  Omesh  Chunder  Chow- 

dhry. 

A  Magistrate  of  a  District  is  competent,  under  Sec- 
tion 66  of  the  Procedure  Code,  and  the  Circular  Order 
No.  6,  dated  the  i6th  March  1S64,  to  make  over  a  peti- 
tion presented  by  a  complainant  for  enquiry  and  trial 
to  a  Deputy  Magistrate  who  exercises  the  full  powers 
of  a  Magistrate. 

Reference, — In  accordance  with  the  pro- 
visions of  Section  434,  Act  XXV.  of  1861, 
I  have  the  honor  to  submit  two  cases  tried 
by  one  of  the  Deputy  Magistrates  of  this 
distill,  Baboo  Nobeen  Krishna  Sircar, 
for  the  consideration  and  orders  of  the 
Hon'ble  the  Judges  of  the  High  Court. 
In  both  cases  the  objedions  have  been  rais- 
ed on  a  point  of  law. 

The  parties  in  each  case  presented  pe- 
titions to  the  Magistrate  of  the  Distrid,  who, 
without  examining  the  parties,  and  reducing 
the  examination  into  writing,  and  without 
obtaining  the  signatures  of  the  complainants 
or  appending  his  own  signature  as  Magis- 
trate, referred  the  petition  to  the  Deputy 
Magistrate  for  trial,  the  said  proceeding  being 
contrary  to  the  provisions  of  Section  66, 
Act  XXV.  of  1867. 

The  Deputy  Magistrate  proceeded  to  the 
triaTof  the  cases,  and  in  one  case  convicted 
the  defendants  of  rioting  under  Section 
147  of  the  Indian  Penal  Code,  and  sentenced 
them  to  pay  fines  varying  in  amount,  and  in 
default  to  undergo  rigorous  imprisonment 
for  one  month.  In  the  other  case,  he  con- 
victed the  defendant  under  Section  379  of 
the  Indian  Penal  Code,  and  passed  a  sentence 
of  one  month's  simple  imprisonment. 
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Under  Section  411,  Act  XXV.,  1861, 
neither  of  these  orders  are  open  to  appeal. 
It  is,  however,  quite  clear  that  the  Magis- 
trate acted  irregularly  in  not  recording  the 
examination  of  the  complainants,  as  provid- 
I  ed  for  under  the  provisions  of  Section  66, 
I  Act  XXV.,  1861,  nor  is  it  apparent  that  the 
Magistrate  acted  under  the  provisions  of 
Section  66B,  Act  VIII.,  1869. 

A  ruling  of  the  High  Court  has  also  been 
quoted  by  the  pleader  who  has  requested 
the  reference  under  Section  434,  and 
in  which  similar  proceedings  were  held 
to  be  irregular,  viz,,  the  Queen  versus 
Moheem  Chundra  Chuckerbutty  and"  others, 
printed  in  the  Bengal  Law  Reports,  page 
67,  Appellate  Jurisdiction,  Criminal,  dat- 
ed ist  September  1869,  and  which  is 
also  printed  in  Volume  XII.,  Weekly  Re- 
porter, page  49,  Criminal  Rulings,  ist  Sep- 
tember ib69 — Bhuggobun  Chundra  Poddar 
vs,  Moheem  Chundra  Chuckerbutty,  Accord- 
ing to  this  precedent,  no  complaint  in  either 
of  the  cases  submitted  having  been  made 
within  the  meaning  of  Section  66,  the 
reference  of  the  cases  under  Section  27 ^^ 
Criminal  Procedure  Code,  by  the  Magistrate 
to  the  Subordinate  Magistrate  for  trial,  ap- 
pears to  be  illegal,  and  consequently  the 
proceedings  of  the  Deputy  Magistrate,  being 
without  jurisdiction,  are,  therefore,  liable  to 
be  quashed,  and  the  defendants  discharged. 
In  looking  also  into  the  evidence  adduced 
on  behalf  of  the  prosecution  in  either  case 
before  the  Deputy  Magistrate,  it  can  hardly 
be  considered  sufficient  to  substantiate  the 
charge,  and  support  the  conviction. 

I  am  well  aware  that,  under  Section  439 
of  the  Criminal  Procediu-e  Code,  no  trial  le 
liable  to  be  set  aside  merely  for  irregularity 
of  procedure,  but  under  the  precedent  quoted 
above,  and  which  appears  to  be  directly  in 
point,  I  have  no  alternative  but  to  submit 
the  two  cases  in  question  for  the  consider** 
ation  and  orders  of  the  High  Court. 

The  two  records  are  herewith  submitted. 


Judgment  of  ike  High  Courts 

Kemp,  y. — In  the  case  referred  to  by  the 
Judge — Weekly  Reporter,  Volume  XII.,  page 
50 — there  was  |^  statement,  but  it  was  not 
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such  a  statement  as  to  amount  to  the  com- 
plaint contemplated  by  Section  66  of  the 
Code  of  Criminal  Procedure. 

In  the  case  referred  to  us,  the  Magistrate 
sent  the  petition  presented  by  the  complainant 
to  the  Deputy  Magistrate,  who  exercises 
the  full  powers  of  a  Magistrate.  We  think 
that,  under  Section  66  of  the  Procedure  Code 
and  the  Circular  Order  No.  6,  dated  the  i6th 
May  1864,  the  Magistrate  of  the  District 
was  justified  in  making  over  the  petition 
to  the  Deputy  Magistrate  for  enquiry  and 
trial. 


The  4th  June  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Marder—Pnnishment 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Bani  Doss  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sylhet,  on  a  charge 
of  murder. 

Baboo  Kali  Prosunno  Roy  for  the  Prisoners. 

On  a  conviction  for  murder,  the  only  punishments 
that  can  legally  be  awarded  are  death  or  transportation 
for  life. 

Bayley,  J,— We  are  of  opinion  that  this 
appeal  must  be  rejected. 

The  first  objection  taken  by  the  pleader 
is  that,  whereas  the  Judge  and  the 
Assessors  referred  to  Section  299  of  the 
Penal  Code  as  indicating  the  offence  of 
which  the  prisoners  were  guilty,  the  con- 
viction should  not  have  been  under  Section 
302,  and,  therefore,  the  punishment  should 
not  have  been  that  for  murder ;  that  the  con- 
viction should  have  been  of  culpable  homi. 
cide,  and  the  punishment  for  that  offence. 

In  the  main  part  of  the  judgment  the 
Judge  states  that  he  concurs  with  the  As- 
sessors in  finding  the  prisoners  guilty  under 
Section  302.  In  another  part  of  the  judg- 
ment, it  is  stated  that  the  Assessors  should 
consider  all  the  prisoners  as  principals  in 
causing  the  death.  It  is  then  urged  that 
this  is  quite  compatible  with  their  verdict 
being  one  of  culpable  homicide  onl} .  This 
is  plausible,  but  not  a  sound  plea,  for,  com- 


paring Sedion  300,  Clause  4,  with  Sedion 
^99,  there  is  really  no  material  difference 
the  term  in  one  case  being  '^  probable,  '*  ana 
in  the  other  "likelihood." 

The  vakeel  for  the  prisoner  then  veiy 
strongly  urges  that  the  convi6tion  is  bad  bj 
reason  of  the  evidence  of  witnesses  bdcg 
discrepant  on  material  points,  chiefly  inas- 
much as  the  evidence  given  before  the  Magis- 
trate and  that  given  before  the  Sessioos 
Judge  differs. 

In  all  the  instances  that  have  been  pot 
before  us,  I  really  cannot  find  any  such  dis- 
crepancy as  would  make  a  reasonable  mia 
doubt  that,  on  account  of  such  discrepando^ 
the  evidence  of  the  witnesses  is  to  be  (fis- 
believed. 

The  facts  show  there  was  angry  abost 
and  then  the  assault.  The  time  was  tfi- 
light.  The  means  of  the  witnesses'  knot- 
ledge  was  the  proximity  of  their  resideoct 
On  the  whole,  we  must  be  most  fully  satisM 
that  the  finding  of  the  Judge  and  Assessoa 
is  wrong  on  the  evidence,  before  we  shooiii 
reverse  the  Judge's  and  Assessors'  verdia 
The  Judge  notes  the  demeanour  of  the  t^ 
nesses  as  favorable  to  their  credibility.  Tbo, 
upon  the  whole  facts  of  the  case,  the  Jadge 
comes  to  an  unanimous  verdict  with  tk 
Assessors  against  the  prisoners,  and,  speakiaf 
for  myself,  I  have  not  a  shadow  ol  dooit 
that  the  prisoners  have  been  rightly  fooni 
guilty  upon  the  evidence. 

Then  it  is  urged  that  there  was  no  pl^ 
meditation,  and  that  the  second  and  thiiti 
prisoners  (Dutt  and  Hanoo)  should  havei 
lighter  punishment,  inasmuch  as  the  evideoct 
goes  to  show  that  they  did  not  inflict  the 
fatal  blow,  but  that  one  gave  a  blow  on  the 
right  side,  and  the  other  on  the  hand.  On  this 
point,  I  have  only  to  say  that  the  Judge  if 
right  in  his  law ;  that  the  prisoners  concerned 
in  a  murder  are  all  equally  guilty;  and  M 
the  law  makes  no  distin6tion  in  the  amooit 
of  their  punishment  for  such  offences.  I  ht'c 
further  to  add  that  the  law  provides  oalf 
two  punishments  for  this  offence,  r/s.,  deiA 
and  transportation  for  life.  The  Judged 
awarded  the  lighter  of  these  two  to  the  ^ 
soners,  and,  sitting  as  we  do  to  admini^ 
the  law  as  it  is,  we  cannot  make  the  punii- 
ment  still  lighter. 

I  would  reject  the  appeal. 

Markby,  J, — ^I  am  of  the  same  opiffl*  ', 
Upon  the  facts  I  do  not  think  it  nccessaiT 
to  say  anything  at  all.    The  Judge  and  th» 
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Assessors  agree  in  their  conclusions  after  a 
careful  trial  of  the  case  on  the  evidence,  and 
^o  sufficient  ground  is  shown  for  us  to  in- 
terfere. 

As  to  the  ground  that  the  Judge  has  over- 
looked the  distinction  between  the  last  Clause 
of  Section  299  and  the  4th  Clause  of  Section 
30O4  if  that  is  made  out,  no  doubt  it  would 
be  a  good  ground  for  us  to  interfere;  but  I 
think  we  must  take  the  judgment  of  the 
Judge  as  a  whole ;  and,  taking  it  as  a  whole, 
I  think  it  is  quite  clear  that  he  finds  upon 
the  evidence  that  the  parties  concerned 
knew  that  the  blow  given  was  such  as  would, 
in  all  probability,  cause  death.  Indeed,  look- 
ing to  the  evidence  and  the  nature  of  the 
weapon  used,  it  is  impossible  that  he  could 
have  come  to  any  other  conclusion. 

As  to  the  question  of  the  mitigation  of 
the  sentence,  I  think  that  the  sentence  passed 
is  the  lowest  permitted  by  the  law,  and  that, 
therefore,  we  have  no  power  to  interfere. 


The  nth  June  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure — Trial  of  a  case — Evidence. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Courts  under  Section 
434  9f  l^^  Code  of  Criminal  Procedure ^  by 
the  judicial  Commissioner  of  Chota  Nag- 
pore, 

Kopil  Nath  Sahi  versus  Koneeram  and 

others. 

Where  a  case  which  has  been  partly  heard  by  one 
officer  is  transferred  to  another  officer  for  trial,  the 
latter  should  hear  all  the  evidence  in  the  case  before 
deciding^  it.  The  Hic^h  Court,  however,  declined  to 
interfere  in  a  case  of  tnis  sort,  as  the  prisoners  did  not 
appeal  or  raise  any  objection  to  tne  trial  on  this 
g^round. 

Reference. — ^The  reason  of  this  reference 
is  ihat  the  evidence  for  the  prosecution  and 
the  defence  was  taken  by  one  Magistrate, 
whilst  the  officer  who  decided  it  only  took 
the  evidence  for  the  defence,  and  then  de- 
cided the  case  on  evidence  not  given  before 
himi  and  on  it  convicted  the  accused.  It  ap- 
pears to  me  that  such  a  proceeding  is  con- 
trary to  the  provision  of  Section  276  of  the 
Criminal  Procedure' Code,  and  that  it  was 


incumbent  on  the  ^Magistrate,  on  the  case 
coming  into  his  file,  to  proceed  in  all  re- 
spects as  if  no  proceedings  had  been  held  by 
any  other  ofhcer.  It  is,  therefore,  requested 
that,  if  this  view  of  the  matter  be  correct, 
then  the  High  Court  will  be  pleased  to 
quash  the  trial,  and  order  a  new  one  to  be 
held. 

Judgment  of  the  High  Court, 

Jackson,  J, — The  Judicial  Commissioner 
is  quite  right  in  stating  that  the  evidence 
should  have  been  all  heard  by  one 
officer,  and  he  should  point  this  out  to  the 
officer  in  fault.  But,  if  the  prisoners  do  not 
raise  objections  to  the  trial  on  this  ground, 
we  think  we  ought  not  to  interfere.  They 
have  had  the  opportunity  of  appeal,  and  it 
does  not  appear  that  they  have  appealed. 

The  Judicial  Commissioner  has  not  called 
upon  the  officer,  whose  proceedings  he  states 
to  be  illegal,  for  any  explanation,  as  directed 
by  this  Court  in  such  cases. 


The  nth  June  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,,  Judges. 

Procedure— Jurisdiction— Breach  of  the  peace, 
—Affray— Riot— Cesses— Sections  62  and  282, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Rungpore, 

Luchmiput  Singh  and  Rautmul,  Petitioners, 

A  Magistrate  cannot  pass  an  order  under  Section  62  of 
the  Code  of  Criminal  Procedure,  directing^  a  person  to 
abstain  from  a  certain  act  or  to  take  certam  order  with 
certain  property,  unless  he  is  satisfied  that  such  direc- 
tion on  iiis  part  is  likely  to  prevent,  or  tends  to  prevent, 
a  riot  or  affray ;  nor  can  he  pass  an  order  under  that 
Section  or  under  Section  383  or  any  other  Section  of  the 
law,  calling  upon  a  persoa  to  enter  into  recognizances 
not  to  collect  certain  cesses,  though  under  Section  2S2 
the  Magistrate  may  bind  him  down  to  keep  the  peace, 
if  there  is  sufficient  evidence  to  show  that  a  breach  of 
the  peace  is  imminent  through  his  acts. 

Hobhouse,  J. — The  applicant  before  us, 
Rautmul,  has  beeil  called  upon  by  the  Ma- 
gistrate of  Rvfngpore,  first  of  all,  to  take 
certain  order  with  certain  property  under 
his  management  under  the  provisions  of  Sec- 
tion 62  of  the  Code  of  Criminal  Procedure  ; 
and,  secondly^  to  enter  into  recognizance 
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to  keep  the  peace  in  the  sum  of  20,000  rupees. 
The  Judge  was  of  opinion  that  neither  of 
these  orders  could  legally  stand,  and  sent  the 
record  up  to  us,  in  order  that,  if  we  should 
agree  with  him  in  opinion,  we  should  set 
the  orders  aside. 

The  first  order  is  dated  the  25  th  Septem- 
ber 1869,  and  it  runs  in  these  terms  : — 

'*  An  order  under  Section  6i,  Code  of  Cri- 
minal Procedure,  to  issue  against  Raut- 
mul  gomashta,  that,  with  reference  to  the 
Batashun  Pergunnah,  he  is  to  pass  such 
orders  on  the  zemindaree  amlas,  tehsil- 
dars,  munduls,  and  putwarries  so  as  to  put 
a  stop  to  the  following  exactions,  viz. : — 

The  collection  of  the  Gour  Gosher  Khazana. 

Shadi  and  Nika  Salami. 
Fines  for  cutting  trees 
and  firewood. 
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"  2.  That  copies  of  the  orders  issued  by 
Rautmul  be  filed  with  the  papers  of  the  case 
within  one  week  from  this  dale. 

"  3.  That  a  notice  be  also  sent  to  the 
Cutcherry  at  Kootubpore,  intimating  that 
these  collections  are  illegal. 

"  4.  That  a  letter  be  written  to  Baboo 
Luchmiput  Singh  to  the  effect  that  the  collec- 
tion of  all  the  arrears  Is  likely  to  cause  a  seri- 
ous disturbahce  in  the  pergunnah,  and  tend  to 
affray  and  bloodshed,  and  that  Rautmul  be 
ordered  to  desist  from  the  collection  of  the 
arrears  and  interest  until  further  orders." 

In  a  postscript  it  is  added  that  "by  ar- 
rears and  interest  are  meant  the  arrears 
prior  to  the  Bengali  year  1275  up  to  the  end 
of  Bengali  year  1274." 

Upon  the  evidence  on  record  it  would 
seem  that  Rautmul  before  us  is  the  gomashta 
of  Luchmiput  Singh,  the  putneedar  of  Bata- 
shun Pergunnah,  and  that,  being  such  gomash- 
ta, he  has  been  in  the  habit  of  superintending 
the  collection  of  certain  cesses.  The  order, 
therefore,  is  to  direct  him  to  discontinue  the 
collection  of  these  cesses  for  the  arrears  of 
the  year  1274,  or  up  to  the  year  1275. 
And  the  reason  assigned  for  the  order  is 
that  the  collection  of  the  arrears  in  question 
was  likely  to  cause  a  serious  disturbance  in 
the  pergunnah,  and  to  tend  «(o  affray  and 
bloodshed. 

By  the  provisions  of  Section  62  of  the 
Code  of  Criminal  Procedure,  it  is  declared 
that  "  it  shall  be  lawful  for  any  Ma- 
gistrate by  written  order  to  direct  any  per- 


son to  abstain  from  a  certain  act,  or  to  take 
certain  order  with  certain  property  in  his 
possession  or  under  his  management,  when-^ 
ever  such  Magistrate  shall  consider  that 
such  direction  is  likely "  (in  this  case  it 
would  be)  "  to  prevent,  or  tend  to  prevent,'' 
a  riot  or  affray. 

Supposing,  therefore,  in  this  instance  that, 
under  the  provisions  of  that  Section,  the 
Magistrate  had  authority  to  direct  the  ap- 
plicant before  us  to  abstain  from  collecting 
the  cesses  in  question,  and  thereby,  in  the 
words  of  the  law,  "  to  abstain  from  a  certain 
act,  or  to  take  certain  order  with  certain  pro- 
perty" under  his  management — supposing, 
I  say,  that  this  particular  act  of  collecting 
cesses  comes  legitimately  within  the  mean- 
ing of  such  an  act  as  contemplated  by  Section 
62  of  the  Procedure  Code,  still  in  the  word* 
of  that  Section  the  Magistrate  would  not  be 
entitled  to  give  a  direction  to  the  applicant 
before  us  to  abstain  from  such  act,  unless  he 
considered  that  such  direction  on  his  part 
was  likely  to  prevent  or  tended  to  prevent 
a  riot  or  affray.  The  Magistrate  afltas 
in  his  order  that  such  direction  was  neces- 
sary for  such  purpose ;  and,  in  the  letter 
which  he  has  addressed  to  this  Court,  lie 
states  that  there  is  evidence  on  the  record, 
showing  that  such  direction  was  necessarr 
for  such  purpose.  We  have,  therefore,  rcai 
very  carefully  every  particle  of  evidence  on 
the  record,  and  we  are  of  opinion  tliat  there 
is  no  legal  evidence  on  the  record  showing  that 
the  direction  to  abstain  from  the  acts  In 
question — the  acts  of  collecting  the  cesses- 
was  necessary  to  prevent,  or  tended  to  prfr 
vent,  a  riot  or  affray :  for  there  is  not  on  the 
record  one  particle  of  evidence  to  show  ^ 
the  collection  of  such  cesses  was  leading/ or 
was  likely  to  lead,  to  any  riot  or  any  affray. 

We  think,  therefore,  that  this  order  of  the 
28ih  September  1869  must  be  set  aside,  ts 
not  having  been  passed  upon  any  legal 
evidence. 

Next,  in  regard  to  the  order,  alsoapparts^ 
ly  of  the  25th  September  1869,  to  enter 
into  recognizances.  That  order  was  ^a 
these  terms : — 

"Under  Section  282  of  the  Code  rf 
Criminal  Procedure,  it  is  provided  that  it 
shall  be  lawful  for  the  ^lagistrate  of  thi 
District,  whenever  he  shall  receive  creili- 
ble  information  that  any  person  is  likely  » . 
do  any  act  that  may  probably  occasion  • 
breach  of  the  peace,  to  summon  such  pers«i 
to  attend  and  show  cause  why  he  should  U 
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required  to  enter  into  a  bond  with  or  with- 
out sureties. 

• 

"  The  circumstances  which  led  to  the 
present  proceedings  have  been  detailed  in 
full  in  my  letter  to  Baboo  Luchmiput  Singh, 
Roy  Bahadoor,  the  zemindar  of  the  Bata- 
shun  Pergunnah,  a  copy  of  which  will  be 
filed  for  ready  reference  with  the  papers 
of  this  case. 

"While  at   Batashun,  I    was    unable    to 
obtain    any    credible    information    against 
Rautmul,    the    superintendent    of     Baboo 
Luchmiput  Singh,  simply  because  the  zerain- 
daree  amlah  were  afraid  to  speak  against 
him,  and  the  ryots  had  no  direct  dealings 
with  him,  and  therefore  could  only  accuse 
him    in    general    terms    as    the    source    of 
all    their    misfortunes.     On    my   way   back 
from   Batashun,    I    took    the    evidence    of 
Gooroo  Gobindo  Talukdar,  formerly  Xaib 
Peshkar  of  the  Batashun  Pergunnah  under 
Rautmul.     His  deposition  was  taken  in  the 
presence  of  Raj  Chunder   Roy,  Rautmul's 
mooktear.     His  statement  is  clear,  and  shows 
what  I  all  along  suspected — that  the  orders 
for  the  collection  of  shadi  salami  emanated 
direct  from   Rautniul    himself.     I   did   not 
think     it     possible     that     a     simultaneous 
attempt  at  collecting  this  illegal  cess  in  all 
the  villages  of  the   pergunnah   could   have 
been  made,  had  there  not  been  some  one 
guiding  and  directing  the  whole  proceedings. 
That  person,  there  is  not  the  slightest  doubt, 
was   Rautmul.     He  admits  that  he  was  at 
the   Kootubpore  Cutch^rry  at    the  time  of 
the  Punga  28lh  Assar,  and  stayed  there  till 
the    24th    and   28th   of  Srabun,    when   the 
Srabun  kist  began  to  be  collected,  and  with 
it  the  shadi  salami.     He  came  back  at  the 
beginning  of  Bhadro,  dismissed   Goar  Go- 
bindo    Talukdar,     an     old     servant,     and 
appointed  ^ladhub  Chunder  Bhadoory  in  his 
stead.     The  evidence  of  Gour  (lobindo  is 
supported  by  all  the  facts  which  have  been 
elicited  in  the  course  of  the  evidence  taken 
by   me;   and  I  considered  his  evidence  as 
sufficiently  credible  information   on    which 
to    summon    Rautmul  to  show  cause  why 
h%  should  not  be  bound  down  to  keep  the 
peace. '  It  must  be  recollected  that  Raut- 
mul was  bound  down  last  year  for  the  same 
act,  viz,y  for  attempting  to  collect  this  shadi 
salami.    He    has    so    far    disregarded    the 
orders  of  the  Magistrate  as  again  to  attempt 
to  collect  this  very  same  cess.     Had  not  the 
term  of  his  former  bond  expired,  I  should 
have  been    compelled  to   hold  it  forfeited. 
As  it  is,  Rautmul  can  plead  nothing  in  his 


excuse.  He  only  says  that  the  ryots  ought 
also  to  be  bound  down  to  keep  the  peace, 
and  gives  a  long  list  of  names  of  villagers, 
who,  he  considered,  should  be  thus  bound 
down.  And  why  ?  because  they  complained 
at  the  Cutcherry  of  the  exaction  of  his 
servants. 

*'  As  Rautmul  has  ever  disobeyed  and 
set  at  nought  the  order  not  to  collect  shadi 
salami,  I  consider  it  very  likely  that  he 
will  do  so  again,  unless  bound  down  under 
some  very  heavy  penalty :  should  he  repeat, 
the  attempt,  a  breach  of  the  peace  is  almost 
certain. 

**  1  therefore  order  Rautmul  to  give  a 
bond  of  2o,ooD  rupees  not  to  attempt  to 
collect  the  shadi  salami  from  the  Batashun 
ryots  for  the  space  of  one  year." 

The  order,  therefore,  is  an  order  not  iu: 
so  many  terms  to  keep  the  peace  towards 
certain  persons,  but  in  the  words  of  the  Ma- 
gistrate an  order  upon  Rautmul  "  not  to 
attempt,  "  under  a  penalty-bond  of  20,000 
rupees,  "  to  collect  the  shadi  salami  from 
the  Batashun  ryots  for  the  space  of  one 
year ;"  and  the  basis  of  that  order  is  that,  in 
the  opinion  of  the  Magistrate,  if  that  shadi 
salami  be  continued  to  be  collected,  then 
in  his  own  words  **  a  breach  of  the  peace 
is  almost  certain."  Now,  on  turning  to 
Section  282,  it  is  clear  that  it  is  only  neces- 
sary that  a  Magistrate  should  receive  credi- 
ble information  that  a  person  is  likely  to 
commit  a  breach  of  the  peace,  in  order  that 
the  Magistrate  may  be  justified  in  calling 
upon  that  person  to  show  cause  why  he 
should  not  be  required  to  enter  into  a  bond  to 
keep  the  peace  with  or  without  sureties ; 
but  when  such  person  is  called  upon  by  the 
Magistrate  to  show  cause  why  he  should  not 
enter  into  such  bond,  and  appears  for  that 
purpose  before  the  Magistrate,  then,  under 
the  Full  Bench  ruling*  of  this  Court,  it  would 
be  necessary  that  the  Magistrate  should  have 
legal  evidence  before  him,  showing  that  a 
breach  of  the  peace  was  imminent  by  reason 
of  the  acts  of  the  persons  showing  cause 
before  him,  before  he  can  call  upon  that 
person  to  enter  into  recognizance  to  keep 
the  peace.  That  is  the  Full  Bench  ruling 
as  I  understand  it  upon  the  words  of  Section 
282— the  words,  namely,  "  If  the  Magistrate 
*  *  *  shall  be  satisfied  that  it  is  necessary 
for  the  preservation  of  the  peace  to  take  a 
bond,"  then  he  should  make  an  order  accord- 
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Ingly.  The  Full  Bench  has  ruled  upon  that 
Section  that  the  word  '*  satisfied''  means 
satisfied  by  legal  evidence  properly  taken 
before  him. 

Now,  the  Magistrate  in  this  case  states 
that  the  legal  evidence  taken  before  him  was 
the  evidence  which  we  have  now  on  the 
record  before  us,  and  especially  the  evidence 
of  one  Gooroo  Gobindo  Talookdar.  We 
have  looked  through  the  record  very  care- 
fully, and  we  have  also  specially  considered 
the  evidence  of  Gooroo  Gobindo  Talookdar. 
The  first  part  of  the  record,  consisting  of 
evidence  on  oath  that  was  taken  on  the  21st 
and  22nd  September  1869,  relates  exclusive- 
ly to  the  evidence  of  certain  ryots  as  to  the 
collection  of  certain  cesses  by  the  agent  of 
the  landlord,  and  in  connection  with  the  col- 
lections of  those  cesses  the  evidence  relates 
to  certain  charges  of  extortion  against  cer- 
tain agents  of  that  landlord.  Now,  of  course, 
if  the  agents  of  a  landlord  or  any  other 
persons  are  guilty  of  the  offence  of  extor- 
tion, even  though  it  be  in  the  process  of 
collecting  dues  which  are  legally  theirs,  then 
they  are  punishable  under  the  proper  Section 
Qf  the  Penal  Code  ;  and  not  only  were  they  in 
this  instance  punishable,  but  certain  of  those 
agents  were  punished  for  the  offence  of 
extortion  in  the  act  of  collecting  the  cesses 
in  question.  If  those  agents  were  acting 
under  the  direct  instruction  of  Rautmul, 
the  applicant  before  us,  and  the  person  called 
upon  to  enter  into  recognizance — if,  that  is, 
that  person  had  been  found  upon  the  evi- 
dence to  be  abetting  the  offence  of  extor- 
tion on  the  part  of  his  agents — then  he 
might  have  been  punished  under  that  Section 
of  the  Penal  Code  by  which  abetment  of  the 
offence  of  extortion  is  punishable.  But  he 
has  not  been  so  punished,  and  rightly — for 
there  is  not  on  the  record  any  evidence  to 
show  that  he  was  a  party  to  any  such 
abetment. 

But  what  we  have  to  look  to  here  is  not 
whether  any  extortion  was  committed  in  the 
collection  of  those  cesses,  or  whether,  as  the 
Magistrate  evidently  erroneously  conceived, 
those  cesses  were  legal  or  illegal  ;  what  we 
have  to  look  to  is  whether  there  is  on  the 
record  any  evidence  to  show  that  a  particu- 
lar person,  called  upon  to  enter  into  recogni- 
zance to  keep  the  peace,  was  likely  to  commit 
a  breach  of  the  peace  or  to  do  any  act  that 
might  probably  occasion  such  breach  of  the 
peace. 

Now,  there  is  no  breach  of  the  peace 
spoken  of  at  all  in  any  part  of  the  evidence, 


nor  does  any  single  person  say  that  the 
breach  of  the  peace  was  imminent,  much 
less  that  Rautroul  was  the  person  who  was^ 
about  to  commit,  or  who  was  likely  to  occa- 
sion, a  breach  of  the  peace.  None  of  the 
witnesses,  whose  evidence  was  taken  on  the 
2 1  St  and  22nd  September,  say  so. 

It  follows,  therefore,  that  there  is  not  on 
the  record  any  evidence  to  show  that  Raat- 
mul  was  a  person  from  whom  it  was  neces- 
sary for  the  preservation  of  the  peace  to 
take  penal  recognizance.  Neither  does  the 
Magistrate  in  so  many  words  call  upon  Ram- 
mul  to  enter  into  recognizance  for  the  pre- 
servation of  the  peace.  What  he  calls  upon 
him  to  do  is  something  which  the  law  does 
not  in  any  way  sanction,  viz.^  to  enter  into 
recognizance  not  to  attempt  to  collect  cer- 
tain shadi  salami  cesses.  Now,  there  is 
nothing  in  the  law,  except  it  be  under  the 
provisions  of  Section  62,  which  authorizes 
the  Magistrate  to  direct  Rautmul  not  to  col- 
lect the  cess  in  question ;  and  even  the  pro- 
visions of  that  Section  would  not  authorize 
the  Magistrate  to  call  upon  Rautmnl  to 
enter  into  penal  recognizance  not  to  commit 
the  act  in  question. 

We  are  of  opinion,  therefore,  as  in  the 
order  passed  under  Section  62,  so  in  the 
order  passed  under  Section  288,  that  there 
is  no  legal  evidence  which  justified  the  Ma- 
gistrate in  calling  upon  Rautmul  to  enter 
into  the  penal  recognizance  in  question,  and 
we  direct  that  this  order  also  be  set  aside, 
and  the  security-bond  cancelled. 

Lochy  y, — It  appears  to  me  that  the  Ma- 
gistrate had  not  authority  to  require  tlie  pe- 
titioner to  enter  into  a  recognizance  not  to 
collect  certain  cesses,  though  he  might  have 
been  bound  down  to  keep  the  peace,  had 
there  been  sufficient  evidence  to  show  that 
a  breach  of  the  peace  was  imminent  through 
his  acts.  I  concur  with  my  colleague  that 
the  orders  of  the  Magistrate  must  be  re^ 
versed. 
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The  1 8th  June  1870. 
Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Whipping— Act  VI.  of  1864. 

Reference  to  the  High  Court,  under  Section 

434  ^f  ^^^  ^^^^  ^/  Criminal  Procedure, 
by  the  Officiating  Magistrate  of  Rung- 
pore, 

Ruttan  Bewa  versus  Buhur. 
Jhowla  venus  Buhur. 

Follows  the  Full  Bench  decision  ruling'  that,  when  a 
person,  who  has  been  previously  convicted  (Section  4, 
Act  VI.  of  1864),  is  a  second  time  convicted  at  one  time 
of  two  or  more  offences,  he  may  be  punished  with  only 
one  whipping  in  addition  to  any  otner  punishment  to 
which,  under  Section  46  of  the  Code  of  Criminal  Pro- 
oedure>  he  may  be  liable. 

Hothouse,  J, — We  understand  the  facts 
of  this  case  to  be  these.    On  the  information 
of  one  Ruttun  Bewa,  a  person  of  the  name 
of  Buhur  was  found  guilty  of  an   offence 
within  the    meaning  of  Section  457  of  the 
Indian  Penal  Code.    Again,  on  the  informa- 
tion of  one  Jhowla,  the  same  person  Buhur 
was  found  guilty  of  an  offence  within  the 
meaning  of  Section  411  of  the  Indian  Penal 
Code.     The  Deputy  Magistrate,  who  tried 
the  two  cases,  tried  them  apparently  on  the 
same  day  and  at  the  same  time,  and  on  the 
4th  February  1870  passed  a  sentence  upon 
the  prisoner  Buhur  of  two  years'  rigorous 
imprisonment  and  thirty  stripes  in  each  case. 
An  appeal  was  made  to  the  Judge  in  the 
case  of  Ruttun  Bewa,  and  on  that  case  the 
Judge  very  properly  upon  the  record   saw 
no  reason  for  interfering,  and  dismissed  the 
appeal.     It  is  not  certain  whether  any  appeal 
was  made  to  the  Judge  in  the  case  of  Jhowla 
versus  Buhur.     But,    whether  that  was    so 
or  not,  one  thing  is  certain,  and  this  is  that 
the  sentence  of  whipping  in  that  case  has 
not  been  carried  out  upon  the  prisoner.     The 
Magistrate,  therefore,  points  to  the  Circular 
Order  No.  2  of  the  6th  April  1868,*  and, 
apparently,  though  he  does  not  say  so,  wishes 
us  to  set  aside  so  much  of  the  sentence 
passed  against  the  prisoner   Buhur  in  the 
case  in  which  he  was  charged  on  the  inform- 
ation of  the  complainant  Jhowla  as  directs 
that  he  be  whipped,  on  the  ground  that  that 
part  of  the  sentence  is  illegal. 

*  9  W.  R.,  Criminal  Circulars,  p.  3. 


On  referring  to  the  Circular  in  question,'  it 
would  appear  that  it  has  been  decided  by 
the  majority  of  the  Judges  composing  the 
Full  Bench  of  this  Court,*  "that  when  a 
person,  who  has  been  previously  convicted 
of  any  offence,  is  a  second  time  convicted 
at  one  time  of  t^'o  or  more  offences',  he  may 
be  punished  with  one,  but  only  one^  whipping 
in  addition  to  any  other  punishment  to 
which,  under  Section  46  of  the  Code  of  Cri- 
minal Procedure,  he  may  be  liable." 

In  this  case  the  prisoner  Buhur  was  a 
person  who  had  been  previously  convicted. 
He  was,  therefore,  rightly  sentenced  on  the  * 
first  information,  that  of  Ruttun  Bewa,  to 
stripes  in  addition  to  imprisonment.  But, 
under  the  ruling  of  the  Full  Bench  in  ques- 
tion, so  much  of  the  sentence  on  the  second 
information  against  the  same  prisoner,  the 
information  of  Jhowla,  as  went  to  inflict 
stripes  upon  the  prisoner,  was  illegal. 

We,  therefore,  direct  that  so  much  of  the 
said  sentence  be  set  aside,  and  that  the  Ma« 
gistrate  be  informed  that  the  sentence  of 
whipping  in  that  case  must  not  be  carried 
out  upon  the  said  prisoner. 


The  25th  June  1870. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Procedure— Previousconyiction — Evidence- 
Section  75,  Penal  Code, 

Criminal  Appellate  Jurisdiction. 

Tne  Queen  versus  Naimuddi  Sheikh  alias 
Abbas  Sheikh. 

Committed  by  the  Magistrate,  and  tried  by 
the  Additional  Sessions  Judge  of  the  '2^^ 
Pergunnahs,  on  a  charge  of  cheating. 

To  warrant  a  sentence  awarding*  additional  punish* 
ment  under  Section  75  of  the  Penal  Code  as  on  a  second 
conviction,  the  evidence  that  there  was  a  previous  con- 
viction against  the  accused  under  the  Penal  Code  must 
be  clear  and  precise. 

Glover,  J, — The  conviction  in  this  case 
must  stani,  as  the  trial  was  held  with  a 
Jury,  and  there  is  no  point  of  law  involved 
which  affects  the  conviction. 

But  the  additional  punishment  awarded 
by  the  Additional  Sessions  Judge,  under  Sec- 
tion 75,  Penal  Code,  does  not  seem  to  be 

*  9  W>  R-,  Criminal  Rulings,  p.  41. 
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warranted  by  the  evidence.  There  was  no 
record  of  any  previous  conviction  put  in  on 
the  trial,  nor  was  there  any  previous  evi- 
dence of  the  fact  before  the  Sessions  Judge. 
Two  witnesses  depose  vaguely  that  the  pri- 
soner had  been  twice  convicted  of  extortion, 
but  they  mention  no  dates,  and  do  not  produce 
any  record  of  those  convictions.  Before 
the  Magistrate  there  was  a  statement  made 
by  one  of  these  witnesses,  Ishan  Chundro 
Dutt,  that  the  prisoner  had  been  convicted 
of  the  offence  of  extortion  in  1859;  but,  if 
this  were  so,  it  would  not  bring  the  prisoner 
within  the  provisions  of  Section  75  of 
the  Indian  Penal  Code — the  previous  offence 
having  been  committed  before  Act  XLV.  of 
i860,  the  Indian  Penal  Code,  came  into 
operation. 

The  witnesses  examined  before  the  Ses- 
sions Judge  speak  only  to  the  offence  of 
extortion.  There  appears,  however,  to  have 
been  some  evidence  taken  before  the  com- 
mitting officer  as  to  the  conviction  of  the 
prisoner  on  charges  of  theft  since  the  Penal 
Code  came  into  operation ;  but  the  question 
was  not  raised  before  the  Sessions  Judge, 
nor  was  any  evidence  given  in  respect  of 
such  conviction  at  the  trial. 

The  enhancement  of  punishment  by  the 
Sessions  Judge  proceeds  solely  on  the  ground 
that  the  prisoner  had  been  previously  con- 
victed of  extortion,  so  that,  if  it  be  admitted 
that  the  evidence  was  sufficient  to  prove 
that  fact,  which  we  should  not  be  disposed  to 
grant,  it  remains  that  that  conviction,  having 
accrued  previous  to  the  first  of  January  1862, 
would  not  bring  the  prisoner  under  the 
provisions  of  Section  75. 

So  much  of  the  Sessions  Judge's  order 
as  enhances  the  punishment  under  that 
Section  is  annulled.  The  sentence  of  seven 
years'  rigorous  imprisonment  for  the  offence 
of  cheating  under  Section  420,  Penal  Code, 
will  stand. 


The  25th  June  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Procedure — Magfistrate  of  a  District — Disdurgc 
—Complaint— Section  435,  Act  VIII.  of  1869^ 

Criminal  Revisional  Jurisdiction. 

Revision  of  proceedings  in  the  case  of 

The  Queen  versus  Heera  Lall  Singh  and 

01  hers. 

Mr.  Hyde  and  Baboos  Jaduh  Chunder  Seal 
and  Mohinee  Mohun  Roy  for  the  Prisoners. 

A  Magistrate  of  a  District  has  power,  under  Sedkn 
435*  Act  VI 1 1 .  of  1 869,  of  dealing  with  cases  tnabfe  by  a 
Court  of  Session  or  by  a  Ma<pstrate  of  a  District,  ii 
which  an  accused  has  been  discharged  by  any  Mafis* 
trate,  and  with  cases  in  which  a  complaint  has  beet 
dismissed  without  enquiry,  provided  that  the  pro> 
ceedings  were  held  by  a  Subordinate  Magistrate;  bat 
qucere  whether  in  such  cases  he  ought  to  onler  a 
commitment  to  the  Sessions  or  a  new  trial  before 
another  Magistrate. 

Jackson^  J, — ^The  petitioners  were  charged 
with  an  offence  under  Section  148,  Indian 
Penal  Code,  which  is  an  offence  triable  be- 
fore the  Court  of  Session  or  the  Magistnue 
of  a  District.  The  charge  in  the  first  in- 
stance was  preferred  before  Mr.  *  •  *, 
who  seems  to  be  a  Subordinate  ^ragistrate. 
This  officer,  after  examining  certain  wit- 
nesses, discharged  the  accused.  The  case, 
however,  being  brought  to  the  notice  of  the 
Magistrate  of  the  District,  JNTr.  Hankej, 
he  was  of  opinion  that  the  proceedings 
of  the  Subordinate  Magistrate  had  been 
hurriedly  and  carelessly  taken,  and  ob- 
served that  the  complainant  was  entitled  to 
have  his  witnesses  examined  ;  and  he,  there- 
fore, acting  under  the  powers  conferred  by 
Section  435  of  Act  VIII.  of  1 869, ordered  afor- 
ther  enquiry  into  the  complaint,  and  directed 
that  the  case  be  made  over  for  trial  to  in- 
other  Magistrate,  who,  as  I  understand,  exer- 
cises the  full  powers  of  a  Magistrate.  That 
Magistrate  convicted  the  accused,  and  sentenc- 
ed them  to  imprisonment  and  fine.  Theai- 
cused  appealed  to  the  Court  of  Session,  object- 
ing, amongst  other  things,  to  the  proceedings 
on  the  ground  that  they  were  not  warranted 
by  Section  435.  The  Sessions  Judge,  how- 
ever,  overruled  this  objection,  and,  going  into 
the  merits  of  the  case,  confirmed  the  convic- 
tion and  sentence.  The  case  is  now  bioogiU 
before  this  Court  under  Section  404  of  tbe 
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Code  of  Criminal  Procedure,  and  we  are 
asked  to  set  aside  the  proceedings  of  the 
Magistrate  on  the  ground  of  their  being 
contrary  to  law. 

It  is  contended  that  the  Magistrate  of 
the  District  was  not  warranted  in  dealing 
with  this  case  as  one  which  had  been  dis- 
missed without  inquiry.  It  is  further  con- 
tended that,  supposing  the  Magistrate  to 
have  been  authorized  to  deal  with  the  case, 
the  only  order  that  he  could  make  was  an 
order  of  commitment  to  the  Court  of  Ses- 
sion. 

The  Magistrate,  under  the  amended  Sec- 
tion 435,  has,  like  the  Court  of  Session, 
power  of  dealing  with  cases  in  which  art 
accused  has  been  dischaiged  by  any  Magis- 
trate, and  also  cases  in  which  a  complaint 
has  been  dismissed  without  enquiry,  always 
under  the  condition  that  the  Magistrate, 
whose  proceedings  are  the  subject  of  notice, 
is  a  Subordinate  Magistrate.  The  Magistrate 
of  the  District  has  dealt  with  the  case  as  if 
the  complaint  had  been  dismissed  without 
enquiry,  and  the  Sessions  Judge  takes  the 
same  view  of  the  case. 

There  is  authority  in  a  ruling  (which, 
though,  perhaps,  not  a  judicial  ruling  of  this 
Court,  is  contained  in  a  letter  written  by 
way  of  direction  to  a  Sessions  Judge), 
which  is  to  be  found  in  III.  Weekly  Report- 
er, p.  31,  for  saying  that  a  complaint  dis- 
missed without  sufiicient  and  full  enquiry 
may  be  considered  as  dismissed  without 
enquiry.  I  am  inclined  to  think  that  this 
authority  warranted  the  Magistrate  of  the 
District  in  dealing  with  the  case  as  he  did. 
If  not,  however,  it  is  clear  that  he  would 
still  have  authority  to  order  a  commitment, 
or  do  whatever  is  implied  in  the  term  "  like 
powers ;  "  and  a  question  may  arise  what 
precisely  is  contemplated  by  those  words, 
namely,  whether  it  is  intended  expressly  to 
limit  the  Magistrate  of  the  District  to 
order  a  commitment  to  the  Court  of  Session, 
or  to  enable  him  by  analogy  to  take  order 
for  the  trial  of  the  case  before  some  com- 
pcteflt  Court  of  criminal  jurisdiction.  I 
incline  upon  the  whole  to  the  const.'-uction 
that  a  Magistrate  is  bound  to  order  a  com- 
mitment, and  is  not  authorized  to  order  a 
trial  before  another  Magistrate. 

But,  whatever  view  may  be  taken  of  the 
meaning  of  this  part  of  the  Section,  I  think 
we  are  precluded  from  disturbing  the  pro- 
ceedings of  the  Court  below,  by  reference  to 
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Sections  426  and  439  of  the  same  Act.  Sec- 
tion 426  says:  *'Nb  finding  or  sentence 
"  passed  by  a  Court  of  competent  jurisdiction 
''  shall  be  reversed,  or  altered  on  appeal  or 
"  revision,  on  account  of  any  error  or  defect, 
*'  either-  in  the  charge  or  in  the  proceedings 
*'or  trial,  unless  the  accused  person  shall 
"have  been  sentenced  to  a  larger  amount 
''  of  punishment  than  could  be  awarded  for 
"'  the  offence  of  which,  in  the  judgment  of 
'Uhe  Appellate  Court,  the  accused  person 
"ought,  upon  the  evidence,  to  have  been 
"found  guilty,  or  unless,  in  the  judgment 
"  of  the  Appellate  Court,  the  accused  person 
"shall  have  been  prejudiced  by  such  error 
"or  defect;"  and  Section  439  provides: 
"  No  trial  in  any  Criminal  Court  shall  be  set 
"  aside,  and  no  judgment  passed  by  any 
"Criminal  Court  shall  be  reversed,  either 
"  on  appeal  or  otherwise,  for  any  irregularity 
"in  the  proceedings  or  the  trial,  unless 
"  such  irregularity  have  occasioned  a  failure 
"of  justice.*' 

In  this  case  the  parties  appeared  to  have 
been  tried  and  convicted  by  a  Court  of  com- 
petent jurisdiction.  It  seems  to  me  that,  unless 
we  are  of  opinion  that  the  irregularity,  sup* 
posing  an  irregularity  to  have  occurred,  had 
been  productive  of  failure  of  justice,  we 
ought  not  to  set  aside  the  trial  or  to  reverse 
the  sentence  by  way  of  revision.  It  is  not 
shown  that  anything  of  the  sort  has  occur- 
red ;  and  I  think,  therefore,  that  this  appli- 
cation must  be  disallowed. 


The  30th  June  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Procedure— Confession— Eyidence— Magis- 
trate's attestation. 

CommiiUd  by  the  Magistrate^  and  tried  hy^ 
the  Sessions  Judge  of  the  24'Pergunnahs, 
on  a  charge  of  murder. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Misser  Sheikh  and 

another. 

Mr.  H,  E.  Mendies  for  the  Prisoners. 

It  is  not  necessary  for  a  Sessions  Jud^e  to  read  out  to 
prisoners  confessions  made  by  them  before  a  Mag^is- 
trate,  and  ask  them  if  they  have  any  objection  to  the 
reception  of  these  confessions.  The  examination  of 
prisoners  before  a  Magistrate  is  to  be  received  in 
evidence,  and  the  attestation  of  the  Magistrate  xsprimn* 
facte  proof  of  the  circumstances. 
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yackson,  J, — It  seems  to  me  no  case  is 
made  out  for  disturbing  the  conviction  and 
sentence  of  the  Court  below.  The  circum- 
stances are,  I  think,  stated  fairly  and  properly 
to  the  Jury.  The  Judge  told  them  that  the 
two  prisoneis,  who  were  the  only  other  male 
adults  residing  in  ihe  village,  were  the  only 
persons  on  whom  suspicion  could  fall.  That 
was  the  Judge's  opinion,  and  it  seems  a  very 
natural  suggestion  to  make  to  the  Jury  ;  but  it 
was  one  upon  which  the  Jury  would  exercise 
their  own  judgment.  This  was  a  circum- 
stance alleged  by  way  of  corroboration  of  the 
evidence  given  by  the  approver-witness. 

In  addition  to  that,  it  seems  there  were 
confessions  made  by  the  prisoners  themselves 
before  the  Magistrate.  Stronger  corrobora- 
tion than  this  it  is  difBcult  to  conceive. 

In  respect  of  thfese  confessions,  an  argu- 
ment is  advanced  to  the  effect  that  it  was 
the  business  of  the  Judge  to  read  out  the 
confessions  to  the  prisoners  at  the  trial,  and 
specifically  to  ask  them  whether  they  had 
any  objection  to  the  reception  of  those  con- 
fessions. 

I  am  not  aware  that  there  is  any  warrant 
for  this  contention.  The  Code  expressly 
declares  that  the  examination  of  the  prisoners 
is  to  be  received  in  evidence  ;  and  that  the 
attestation  of  the  Magistrate  (which  is  to  be 
received  without  formal  proof,  unless  the 
Court  doubt  its  genuineness)  is  primd-facie 
proof  of  the  circumstances.  It  seems  that  in 
this  case  the  prisoners  had  no  objection. 
They  said  nothing  upon  the  subject,  and 
called  for  no  witnesses. 

I  think  the  appeal  must  be  rejected. 

Glover^  J, — I  concur. 


The  2nd  July  1870. 

Prestnl  : 

The  Hon'blc  J.  B.  Phear  and  Dwarkanaih 

Mitter,  fudges. 

Procedure— Conditional  Pardon— Examination 
before  Magistrate— Certificate— Evidence — 
Sections  205,  211,  mod  366,  Code  of  Criminal 
Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Petumber  Dhoobee. 

CommiHed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Tipperah,  on  a 
charge  of  murder. 

Where  a  person  to  whom  a  tender  of  conditional  par- 
don has  been  extended  is  considered  by  the  Sessions 
Judge  not  to  have  conformed  to  the  conditions  under 


which  pardon  was  tendered,  the  Sessions  Judge,  in  ex- 
ercisinp  the  power  given  him  by  Section  311  of  the 
Code  of  Criminal  Procedure,  ought  not  to  try  himakm^ 
with  the  prisoners  in  whose  case  he  has  already  given 
testimony. 

Where  a  statement  made  by  a  prisoner  before  a  Ma- 
gistrate,  though  signed  by  the  Magistrate,  does  aot 
contain  the  certificate  directed  by  Section  305  of  tbe 
Code  of  Criminal  Procedure,  it  does  not  of  itself  coa* 
stitute  primd-facie  evidence  of  the  ezaminattoa  within 
the  meaning  of  Section  366  of  that  Code ;  and,  if  other 
proof  is  net  given  to  show  that  the  statement  was 
made  by  the  prisoner  before  the  Magistrate,  the  state- 
ment is  not  admissible  as  evidence  at  the  Scsnoas. 

Phear^  J, — We  agree  with  the  Judge 
that  this  is  a  most  unsatisfactory  case ;  bat 
we  think  that  part  of  this  result  is  doe  to 
the  mode  in  which  it  has  been  carried 
through  the  Sessions  Court.  It  was  cer*^ 
fainly,  to  say  the  least  of  it,  unfair  to  put,, 
Ishoree  on  her  trial  together  with  the  otherj 
prisoners,  in  the  course  of  whose  trial,  ak 
ready  commenced,  she  had  given  testimonr 
as  a  witness  under  oath.  The  consequence 
of  such  a  proceeding  as  this  was  necessaniy.! 
as  far  as  the  Assessors  were  concerned,  thstl 
she  was,  in  truth,  put  to  trial  upon  evidcocel 
part  of  which  she  had  given  herself  ;  for  tkel 
statements  which  she  had  made  before  tkl 
Assessors  involuntarily  when  under  examii 
tion,  and  her  behaviour  at  the  time, 
not  possibly  be  without  effect  upon  theirl 
minds  when  they  came  to  consider  her 
And,  moreover,  if  other  evidence  had 
taken  before  her  own,  so  far  as  that  may 
borne  against  her,  it  was  not  properly 
upon  which  to  try  her  case,  because  she 
no  opportunity  of  cross-examining, 
less,  the  Court  of  Session  had  power  am 
Section  211,  upon  its  being  made  to  ap| 
to  it  that  Ishoree  in  giving  her  evidence 
not  conformed  to  the  conditions  under  v] 
her  pardon  was  tendered,  to  withdraw 
pardon,  and  to  direct  her  commitment 
trial.  Whether  mere  belief  on  the  part 
the  Judge,  drawn  from  the  behaviour 
the  witness  that  he  is  not  speaking  the 
at  the  Sessions  trial,  is  sufficient  to 
the  terms  of  the  Section,  may  be  d< 
\  But,  at  any  rate,  the  Judge  should  have 
'  care  that  Ishoree  was  tried  inde} 
of  the  prisoners  in  whose  case  &he  had 
ready  given  testimony,  and  so  ha^pe 
'  vented  all  matter  of  prejudice  arising 
j  this  course,  not  only  to  herself,  hot  to  tl 
It  is  clear  that  much  of  the  dislnclii 
on  the  part  of  the  Court  to  extend  to 
tumber  the  same  favorable  constmctioa 
the  evidence  which  had  been  made  in 
of  the  other  prisoners  arose  from  the 
cumstance    that    Ishoree    appeared    to 
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nearly  connected  with  Petumber,  and  had, 
as  the  Court  thought,  made  an  exhibition 
Of  prevarication  and  falsehood  in  the  witness- 
box.  We  cannot  help  thinking  that  Petum- 
ber  has  been  prejudiced  by  the  circumstance 
that  Ishoree  was  removed  immediately  from 


On  the  other  hand,  it  does  appear  from  the 
notes  of  the  J  udge,  appearing  at  the  commence- 
ment of  the  proceeding  in  the  margin  oppo- 
site to  the  plea  of  the  prisoner  Petumber, 
that  some  statements  of  his  made  before  the 
Deputy  Magistrate  were  brought  under  the 


the  witness-box  to  the  dock.  •  notice  of  the  Court.  The  statements  go  further 

If  we  look  into  the  grounds  given  by  the    ^^^?  ^^^J  w^'^c^.  appears  as  the  examination 
Judge  and  Assessors  for  convicting  Petum-    ^^  ^^^  prisoner  signed  by  the  Magistrate,  and. 


ber,  we  find  that  the  evidence  given  against 
him  in  no  way  differs  from  the  evidence 
which  was  given  against  the  other  prisoners 


so  far  as  we  can  see,  they  must  have  been 
irregularly  admitted.  But,  moreover,  if  the 
statement  of  the  prisoner  before  the  Magis- 


(and  which  was  disbelieved  by  the  Judge  so  '  ^^^^^  ^^^f^  ^^«  J^^^®  ^'^^^fs  Y^  m  his  judg- 
far  as  it  affected  them),  excepting  only  that  V^^^^>  ^^^lly  were  properly  before  the  Court, 
he  made  some  statement  before  the  Deputy  I  »*  ^^es  not  seem  to  us  that  it  affords  the 
Magistrate,  which  the  Court  considered  to  corroboration  which  the  Judge  considers  it 
be  sufficient  to  corroborate  as  against  him  ^  amount  to.  Putting  it  on  one  side,  the 
the  other  evidence  given  in  the  case.  '■^^  ^^}^^  evidence  goes  to  niake  out  that 

the  prisoners,  Chundernath  being  at  the 
Now,  in  the  first  place,  we  fail  to  discover  '  head  of  them,  with  other  persons  commenced 
from  the  record  that  any  legal  evidence  was  j  beating  Jaffir  and  Lochun  in  Lochun's  house ; 
before  the  Court  of  Session,  of  that  which  that  they  then  dragged  Lochun  and  Jaffir 
was  stated  by  Petumber  before  the  Deputy  |  fronLochun's  house  to  Ishoree's  house,  where 
Magistrate.  There  appears  to  be  a  version  j  Jaffir  called  for  some  water ;  that,  upon  this 
of  what  he  there  stated,  purporting  to  be  '  symptom  of  life  on  the  part  of  Jaffir,  Chun- 
signed  by  the  Deputy  Magistrate.  But  this  \  dernath  called  out,  "  Jaffir  is  still  alive ;  beat 
does  •  not  contain  the  certificate  which  is  him,"  and  then  Takoo  Mahomed  stamped  on 
directed  to  be  given  by  Sedion  205,  Crimi- '  him,  and  killed  him.  This  story  has  been 
nal  Procedure  Code — ^a  certificate  under  the  !  disbelieved  by  the  Judge  and  Assessors  so  far 
signature  of  the  Magistrate  to  the  effed  that  |  as  it  affects  the  three  prisoners  other  than 
the  examination  of  the  prisoner  was  held  in  *  Petumber.  They,  therefore,  think  that  the 
hispresenceandinhishearing,  and  containing  I  witnesses  spoke  falsely,  and  could  not  be 
accurately  the  whole  of  the  statement  made  |  depended  on.  This  story  implicates  Petum- 
hy  the  accused  person.  An  examination  so  ber  in  the  criminal  act  neither  more  nor 
signed  by  the  Magistrate,  and  so  certified,  less  than  it  does  Chundernath  and  the  others. 
niay,  no  doubt,  be  given  in  evidence  at  the  Why  then  is  it  to  be  believed  as  against  him 
trial  at  the  Court  of  Session  against  the  .  while  it  is  disbelieved  as  against  them  ?  The 
prisoner;  and  in  that  case  the  attestation  of ,  reason  is  that  the  Judge  thinks  the  statement 
the  Magistrate  is  sufficient  primd-facie  of  Petumber  corroborates  the  story  as  against 
proof  of  the  examination.     But,  if  this  cer- .  himself. 

tificate  is  absent,  the  alleged  examination  '  Now,  this  statement  is  that  he  was  asleep 
does  not  bear  on  its  face  the  proof  which  in  his  own  house,  and  was  awakened  by  hear* 
the  law  requires,  and  does  not  of  itself,  we  :  ing  a  noise  and  tumult  outside ;  that  he  went 
Ihink,  constitute  primd-facie  evidence  within  out  and  saw  Chand  Gazee  and  several  other 
the  meaning  of  Section  366,  because  the  persons  beating  the  deceased ;  that  he  began 
signature  alone  of  the  Magistrate  is  no,t  the  ,  to  give  dohai ;  that  the  deceased  caught  hold 
attestation  which  that  Section  contemplates,  of  his  hair,  and  he,  Petumber,  gave  him 
JKo  doubt,  the  contents  of  this  writing  might ,  a  blow,  telling  him,  "  I  came  to  your  rescue; 
(Hherwise  by  proper  proof  have  been  shown  why  are  you  assaulting  me?"  This  does  not 
40.  be  the  statement  which  the  prisoner  made  I  corroborate  any  statement  of  the  other 
l>ef8re  the  Magistrate.  But  it  does  not  witnesses  other  than  the  implied  statement 
:«ppear  that  this  course  was  taken  at  the  '  that  Petumber  was  present  near  Ishoree's 
Xffial*  But,  even  if  the  examination  without  house  just  about  the  time  when  the  last 
this  certificate  be  in  its  nature  admissible,  blow  was  given  to  Jaffir.  It  is  quite  incon- 
without  further  proof,  as  evidence  against  sistent  with  these  statements  in  all  other 
jhe  prisoner,  we  cannot  find  anything  in  the  j  respects.  Taken  by  itself,  it  shows  no  crimi* 
record  or  in  the  judgment  of  the  Sessions  nality  on  the  part  of  Petumber ;  and  we  think 
Judge  to  show  that  it  was,  in  fact,  put  in  as  that  it  does  not  so  corroborate  the  evidence 
evidence  before  the  Court  of  Session.  ^  of  the  other  witnesses   upon   whose  testt. 
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taonj  alone  his  criminality  must  rest,  as  to 
make  them  worthy  of  credit  on  those  points, 
where  otherwise  they  deserved  to  be  dis- 
believed. The  conviction  must,  therefore,  be 
set  aside,  and  the  prisoner  must  be  discharged. 


The  2nd  July  1870. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Procedure— Transfer  of  case—Section  36,  Code 
of  Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Revision  of  proceedings  in  the  case  of 

The  Queen  versus  Nobocoomar  Banerjee. 

Although  Section  36^  of  the  Code  of  Criminal  Pro- 
cedure aoes  not  require  a  Magistrate  to  state  his 
reasons  for  transferrin?  a  criminal  case  from  a  G»urt 
subordinate  to  him  to  nis  own  or  to  any  other  subor- 
dinate Court,  the  Hig^h  Court  set  aside  an  order  of  a 
Magistrate  transferring  a  case  after  the  subordinate 
Magistrate  before  whom  it  was  had  taken  the  evidence 
for  the  prosecution,  and  had  expressed  an  opinion  un- 
favorable to  the  prosecution. 

Kemp,  J. — Thk  prisoner  in  this  case  is 
one  Nobocoomar  Banerjee,  a  \2fA  stamp- ven- 
dor of  the  Moonsiff's  Court  of  Serampore. 
It  appears  that  the  nazir  of  the  Sub-division 
of  Serampore  had   absconded  with  certain 
property  and  moneys  in  his  charge,  in  respect 
of  which  a  charge  was  laid   against  him. 
There  were  also,  it  appears,  two   register- 
books  of  stamps  missing ;  and  the  prisoner, 
Nobocoomar  Banerjee,  being  suspected  of 
having  something  to  do  with  the  books  being 
missing,  is  charged  with  the  theft  of  the  said 
registers  by  the  Deputy  Collector  of  Seram- 
"•porc,  Mr.  Hopkins.     The  case  was  made 
over  for  trial  to  Mr.  DeCruz,  the  Deputy 
Magistrate  of  Serampore.     Mr.  DeCruz,  after 
taking  the  evidence  for  the  prosecution,  re- 
corded his  opinion  that  the  discrepancies  in 
the  evidence  for  the  prosecution  were  of  so 
glaring  a  nature  that  it  was  impossible  to 
sustain  the  charge  brought  by  the  prosecu- 
tion against  the  prisoner  Nobocoomar  Baner- 
jee ;  but,  as  the  mooktear  for  the  prosecution 
had  asked  the  Court  to  postpone  the  case  to 
enable  him  to  procure  copies  of  the  evidence, 
stating  that  he  would  then  be  able  to  show 
to  the  Deputy  Magistrate  that  the  prisoner 
ought  not  to  be  discharged,  he  appears  to 
have  acceded  to  the  request  of  the  mooktear, 
and  admitted  the  accused  to  bail.    On  an* 
Other  occasion  the  mooktear  for  the  prosecu- 


tion appears  to  have  made  a  similar  applica- 
tion, and  the  case  was  again    postponed. 
After  Mr.  DeCruz  had  given  the  above  ex- 
pression of  opinion,  the  case,  it  appears,  was 
suddenly  removed  from  his  file  by  the  Offi- 
ciating Magistrate  of  Hooghly,  Mr.  Pcllew. 
In  the  order  removing  the  case  no  reasons 
whatever  have    been  given    for  doing   so. 
rhe  transfer  is  made  under  Section  36  of  the 
Code  of  Criminal  Procedure;  and.  aUhoQgh 
that  Section  does  not  say  that  the  Magistrate 
is  bound  to  give  any  reasons,  and  enacts  that 
the   Magistrate  is    competent    to   withdraw 
any  criminal  case   from  any  Court  sabor- 
dinate  to  such  Magistrate  within  his  district 
or  division,  and  to  Xiy  the  case  himself  or  to 
refer  it  for  trial  to  any  other  such  Cotirt 
competent  to  try  the  same,  we  think  that, 
under  the  circumstances  of  this  case,  con- 
sidering that  the  case  was  complete,  and  that 
the  Deputy  Magistrate,   Mr.   DeCruz,  had 
expressed  an  opinion  that  the  evidence  for 
the  prosecution  was  not  sufficient  to  support 
the  charge,  the  Magistrate  has  not  exercised 
a  wise  or  proper  discretion  in  removing  this 
case  from  the  file  of  the  Deputy  Magistrate 
of  Serampore  to  that  of  the  Joint  Magistrate 
of  Hooghly. 


When  the  case  came  up  on  a  former  occa- 
sion before  the  Chief  Justice  and  myself,  iv 
thought  it  necessary  to  call  upon  the  Mag»- 
trate  to  show  cause  why  he  had  acted  la 
this  manner,  and  he  has  now  submitted  an 
explanation.  He  refers  to  the  fact  of  Mr. 
DeCruz  being  to  a  certain  extent  subordi- 
nate to  the  prosecutor,  Mr.  Hopkins;  to  a 
rumour  that  the  Deputy  Magistrate  had  made 
improper  remarks  to  a  mooktear  in  the  case: 
thirdly,  that  Mr.  DeCruz,  residing  in  a  small 
place  like  Serampore,  and  being  in  a  positioo 
to  hear  much  tallc  and  rumour  about  the  case, 
was  unfit  to  try  it;  and,  fourthly,  that  bis 
amlahs  were  related  to  parties  in  the  case. 
These  reasons,  we  think,  are  wholly  ia- 
sufficient  for  removing  the  case  from  Mr. 
DeCruz's  file  at  the  late  stage  at  which  it 
was  so  removed.  They  may  be  good  reasoas 
for  not  making  the  case  over  to  Mr.  DeCms: 
but  not  sufficient  reasons,  after  he  had  ci- 
pressed  an  opinion  unfavorable  to  the  pi^ 
secution,  to  suddenly  withdraw  it  from  bii 
file.  We  think,  therefore,  that  the  Magis* 
trate  has  not  acted  wisely  in  removing  tbii 
case  from  the  file  of  Mr.  DeCruz  to  that  cf 
I  the  Joint  Magistrate  of  Hooghly.  It  wil> 
therefore,  be  re-placed  on  the  file  of  M^ 
DeCruz,  who  will  dispose  of  it  in  die 
course. 
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The  2nd  July  1870. 

Presenl: 

The  Hon'ble  J.  6.  Phear  and  D>varkana(h 

Mitter,  Judges, 

Crimuial  Misappropriation  of  property— Charge 
— Depositions  of  witnesses— Section  403, 
Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Revision  0/  proceedings  in  the  case  of 

The  Queen  versus  Parbutty  Churn  Chuckcr- 

butiy. 

Mr,  Mun  Mohun  Ghose  and  Baboos  Kalee 
Mohun  Doss  and  Bhowanee  Churn  Duit 
for  the  Prisoner. 

In  a  case  in  which  the  accused  is  charged  with  having 
dishonestly  appropriated  property  under  Section  403  of 
the  Penal  Code,  the  charge  should  specify  the  person  to 
whom  the  property  belonged.  Where  the  accused  is 
interested  in  the  property  jointly  with  others,  he  is  not 
necessarily  guilty  of  a  criminal  act  if  he  takes  posses- 
sion of  itt  and  disposes  of  it. 

Before  depositions  of  witnesses  taken  before  a  Ma- 
gistrate can  be  used  in  appeal,  it  shoukl  be  shown 
either  in  the  de^sitions  or  elsewhere  that  the  evidence 
was  read  over  or  interpreted  to  the  respective  witnesses. 

Phear,  J. — This  is  one  of  the  most  remark- 
able cases  that  has  come  under  my  notice 
since  I  have  sat  in  this  Court,  not  so  much  on 
account  of  the  facts  involved  in  it,  although 
they  indeed  are  peculiar  as  because  the  judg- 
ment of  the  Deputy  Magistrate  exhibits  char- 
acteristics which,  although  they  might  be  ex- 
cellent in  other  composition,  are  hardly  appro- 
priate to  so  serious  a  matter  as  the  judgment  of 
a  tribunal  whose  duty  it  is  soberly  to  consider 
the  evidence  before  it,  and  to  administer  crimi- 
nal justice  by  strict  reference  thereto. 

It  is  impossible  to  deny  that  the  Deputy 
Klagistrate  possesses  unusual  powers  of  ima^ 
gtnation  and  a  graphic  pen  such  as  is 
seldom  met  with  among  those  in  whose  lan- 
gus^e  be  writes.  In  truth,  I  may  say  that 
anything  more  entertaining  as  a  narrative 
than  his  very  lengthy  well-written  judgment 
I  have  not  lately  read.  But,  unfortunately, 
very  few  of  the  facts  material  to  the  struc- 
ture of  the  case  against  the  prisoner,  which 


the  Deputy  Magistrate  so  agreeably  describes, 
are,  as  it  seems  to  me,  supported  by  evidence 
on  the  record. 

And  it  is  painful  to  see  that  a  case  of  al- 
leged dacoity  which  occurred  so  far  back  as 
the  2nd  of  November  last,  and  in  which  a 
charge  was  actually  made  against  the  present 
prisoner  on  the  8th  of  that  month,  did  not 
come  on  to  be  tried  and  finally  disposed  of 
until  the  8th  of  February  following,  although 
all  the  evidence,  such  as  it  is,  which  has  been 
made  use  of  in  this  case,  was  in  the  power 
and  knowledge  of  the  Deputy  Magistrate  so 
far  back  as  November. 

It  is  true  that  the  gentleman,  who  held  the 
office  of  a  Deputy  Magistrate  in  November,  va- 
cated it  soon  after  he  had  entered  upon  the 
investigation  of  this  case,  but  he  was  succeed- 
ed immediately  by  the  Deputy  Magistrate 
whose  judgment  is  before  us,  and  this  latter 
gentleman  took  up  the  case  where  his  prede- 
cessor had  left  it  certainly  as  early  as  the 
middle  of  December.  It  appears  that  he,  in 
the  first  instance,  examined  the  prisoner  to- 
gether with  other  witnesses  on  oath,  and  that 
he  framed  charges  against  him  on  the  13th 
of  Januar)' ;  he  then  put  the  prisoner  on  his 
defence,  yet  he  did  not  try  the  case  till  nearly 
a  month  later. 

But  this  is  not  the  only  irregularity  and 
instance  of  carelessness  on  the  part  of  the 
officer  conducting  the  investigation  which  the 
record  discloses ;  for,  of  three  out .  of  the 
four  charges  on  which  the  prisoner  has  been 
tried,  not  one  is  framed  with  proper  complete- 
ness. In  some  instances,  no  doubt,  a  prisoner 
would  be  little  prejudiced  by  the  informal 
character  of  the  charge,  supposing  that  the 
substance  of  the  offence  is  stated  in  it  in  such 
a  way  that  it  cannot  reasonably  be  mistaken. 
But  here  the  infirmity  of  the  charge  arises 
from,  and  corresponds  with,  a  defect  in  the 
substantive  case  against  the  prisoner. 

The  first  of  these  three  charges  to  which  I 
refer  is  in  these  words :— 

« 

"  That  he,  on  or  about  the  1 8th  day  of  Octo- 
"  her,  at  Teracher,  dishonestly  appropriated  or 
**  converted  to  his  own  use  moveable  property ; 
"  and  that  he  has  thereby  committed  an  offence 
"  punishable  under  Seftion  403  of  the  Indian 
"  Penal  Code." 

The  charge  should  have  specified  the  person 
whose  property  this  was ;  and,  had  the  Deputy 
Magistrate  addressed  himself  to  this  point,  he 
would  have  found  himself  in  the  presence  of 
a  difficulty  which  would  probably  have  aU 
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togelher  put  an  end  to  the  prisoner's  trial  on 
that  charge,  because  he  would  have  found  that 
the  property  which  the  prisoner  was  accused 
of  dishonestly  appropriating  and  converting  to 
his  own  use  was  property  which  admittedly 
belonged  to  the  prisoner  himself.  No  doubt, 
there  is  enough  in  the  evidence  on  the  record 
to  indicate  that  other  persons  were  interested 
in  that  property  as  well  as  the  prisoner,  but 
it  seems  to  me  impossible  to  say  on  this  evi- 
dence that  the  prisoner  had  not  such  a  title 
to  the  properly,  that  he  might  take  possession 
of  it,  and  dispose  of  it  without  necessarily 
being  guilty  of  any  criminal  act. 

It  was  all-important  in  this  case  to  estab- 
lish clearly  by  evidence  the  s^ctual  rights  of 
the  parties  in  the  property  alleged  to  have 
been  stolen ;  for  I  suppose  they  were,  in  fact, 
such  that,  if  the  prisoner  had  taken  the  money 
openly  in  broad  daylight  instead  of  at  night, 
under  the  cover  (as  it  is  contended  he  did)  which 
was  afforded  by  the  stratagem  of  a  pretended 
dacoity,  it  would  have  been  very  difficult  to 
maintain  successfully  that  he  had  committed 
theft,  though  he  might  be  otherwise  responsi- 
ble to  his  co-sharers.  But  not  the  least  endea- 
vour seems  to  have  been  made  at  the  trial  to 
bring  out  this  part  of  the  case. 

The  second  of  these  charges  is — 

"That  he  (prisoner)  dishonestly  orfraudu- 
"  lently  removed  property  of  himself  or  of 
"  another  person,  or  dishonestly  or  fraudulently 
"  assisted  in  the  removal  thereof,  or  personally 
"  abetted  and  aided  the  offence."  - 

I  cannot  understand  how  any  gentleman 
possessing  the  advantages  of  the  education 
which  we  must  assume  that  the  Deputy 
Magistrate  with  his  extraordinary  powers  of 
writing  has  had  could  have  brought  himself 
to  frame  such  a  charge  as  this,  and  could 
propose  to  himself  the  possibility  of  convict- 
ing the  prisoner  upon  it. 

If  the  property  was  simply  the  property 
of  himself,  there  could  be  no  fraud  on  the 
part  of  the  prisoner  in  removing  it.  If  the 
property  was  the  property  of  another  person, 
then  the  charge  should  have  stated  the  person 
to  whom  it  belonged,  in  order  that  the  author- 
ity of  the  prisoner  to  deal  with  it  might  be- 
come a  matter  of  investigation ;  and  obviously, 
on  the  face  of  the  charge  as  it  stands,  there  is  ex- 
pressed no  doubt  whether  the  act  of  the  prisoner 
was  the  lawful  or  the  unlawful  branch  of  a  speci- 
fied alternative.  Now,  a  Court  administering 
criminal  justice  is  with  us  bound  to  give  the 
prisoner  the  benefit  of  a  doubt,  so  that,  as  far 


as  this  charge  is  concerned,  the  Deputy  Magis- 
trate ought  at  once  to  have  acquitted  the  pri- 
soner without  trial ;  and,  in  truth,  it  would  be 
simply  an  absurdity  to  find  a  man  guilty  of  a 
charge  framed  in  such  language  as  that  which 
is  here  used. 

The  third  of  these  charges  runs  thus :  '*  That 
*'he  (prisoner)  broke  open  or  unfastened  a 
"  closed  receptacle,  which  contained,  or  which 
**he  believed  to  contain,  property,  with  a 
''  dishonest  intention,  or  personally  aided  and 
"  abetted  the  oflFence." 

And  why  shouldn't  he  ?  There  is  not  an  cle- 
ment of  fraud  or  dishonesty  disclosed  in  that 
charge  for  anything  that  appears  on  the  face  of 
it.  The  closed  receptacle  which  he  is  charged 
with  opening  might  have  belonged  to  himself, 
or  might  have  been  one  which  he  had  authority 
to  open.  Moreover,  not  only  are  the  charges 
upon  which  the  prisoner  has  been  convicted 
thus  imperfect,  but  the  depositions  also  of  the 
witnesses,  which  have  been  sent  up  to  this 
Court,  do  not  exhibit  compliance  with  the 
provisions  of  the  Criminal  Procedure  Code. 
They  seem  to  have  been  written  bj  the 
Deputy  Magistrate  himself  in  English,  but 
there  is  nothing  upon  them  or  elsewhere  to 
show  that  they  were  ever  read  over  and  in- 
terpreted to  the  respective  deponents.  They 
are  not  such  as  to  constitute  proper  material 
for  the  trial  of  an  appeal,  and  consequently, 
if  no  others  were  taken  at  the  trial  in  the 
Court  of  first  instance,  that  trial  yas  so  defec- 
tive as  probably  to  amount  to  no  proper  trial 
at  all. 

It  is,  I  feel  compelled  to  say,  lamentable 
to  see  the  administration  of  criminal  justice 
effected  by  a  highly-trained  and,  I  hope,  able 
Judge  in  the  perfunctory  manner  in  which 
the  Deputy  Magistrate  appears  to  me  to  have 
dealt  with  this  case  ;  for  I  must  add  that  the 
carelessness  which  I  have  already  pointed 
out,  he  displayed  in  framing  these  charges, 
and  in  taking  the  depositions,  only  too  truly 
reflects  the  inaccuracy  of  thought  which,  as 
it  seems  to  me,  pervades  the  whole  of  his  judg- 
ment. 

And  when  we  look  at  the  very  voluminous 
evidence  which  is  on  the  record,  with  a  \\ct 
to  selecting  from  it  that  portion  which  has 
any  tendency  to  incriminate  the  prisoner, 
we  find  that  it  consists,  in  truth,  of  scarcely 
more  than  the  one  statement  made  by  Raj 
Luckhee,  that  she  bit  the  finger  of  one  of  the 
members  of  the  dacoit  band ;  and,  while  she 
was  giving  her  evidence  to  this  effect,  it 
seems  to  have  been  made  apparent  to  the 
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Court  that  the  prisoner  had  a  slight  wound 
on  his  finger,  which  corresponds  with  what 
might  be  the  result  of  such  a  bite ;  and  from 
the  beginning  to  the  end  of  this  case  this  is 
absolutely  the  only  fact  which  can  be  said  to 
make  out  that  the  prisoner  was  an  actor  in  the 
dacoit  transactions  of  the  2nd  November. 

Possibly  from  the  nature  of  the  case  this 
might  have  been  expected.  The  prisoner 
ordinarily  slept  almost  in  the  same  room  in 
which  the  other  witnesses  passed  the  night. 
h  was  natural  that  he  should  be  on  the  spot 
whether  he  took  part  in  the  dacoity  or  not, 
and  it  is  certainly  possible  that  he  might  have 
been  the  leader  of  the  band,  and  yet  have 
escaped  recognition  on  the  part  of  the  female 
members  of  the  family  who  appeared  as  wit- 
nesses. But  this  consideration  does  not  justify 
the  Court  in  sti etching  a  link  of  evidence 
beyond  its  proper  length,  or  giving  to  it  an 
importance  which  it  does  not  deserve. 

Now,  with  regard  to  this  alleged  bite,  there 
are  certain  circumstances  which  go  a  great 
way  to  invalidate  even  the  little  probative 
force  which  may  at  first  sight  be  attributed 
to  it.  Raj  Luckhee  says  that  she  bit  the 
finger  of  a  dacoit  who  was  holding  her;  that 
he  instantly  withdrew  it,  but  put  forward 
another,  and  that  she  bit  that  also.  I'here  is 
not,  however,  a  suggestion  that  the  prisoner 
has  either  livo  of  his  fingers  bitten,  or  one 
bitten  in  two  places. 

On  the  other  hand,  the  prisoner  made  a 
statement  in  which  he  says  that  the  dacoits 
held  him  down ;  that  one  of  the  men  who  was 
holding  him  had  a  band  of  cloth  across  the 
lower  part  of  his  face ;  that  he,  the  prisoner, 
laid  hold  of  this,  and,  when  he  did  so,  the 
dacoit  bit  him.  Of  course,  this  statement, 
taken  by  itself,  amounts  to  very  little,  and 
might  be  almost  disregarded  as  being  nothing 
more  than  an  excuse  suggested  by  the  facts  of 
the  case.  But  it  appears  from  the  evidence  of 
Juggodumba,  and  I  think  of  Raj  Luckhee  her- 
self, that  the  prisoner  immediately  after  the  da- 
coity, and  before  these  witnesses  said  anything 
^^ut  the  biting  to  him,  or  even,  as  it  seems  to 
me,  to  one  another,  told  them  that  his  finger  was 
bitten,  and  paraded  the  fact  before  the  whole 
family.  It  seems  to  me  that,  if  he,  in  truth, 
were  the  dacoit  whose  finger  ^j  Luckhee  had 
bitten,  this  would  be  about  the  last  thing  he 
would  think  of  doing,  namely,  letting  out  the 
damaging  fact  of  his  bitten  finger,  which  he 
might  reasonably  hope  to  keep  to  himself  if 
he  was  only  silent  about  it. 


I  don't  think  it  is  necessary  for  me  now 
to  dissect  any  further  the  evidence  of  those 
witnesses  who  speak  to  the  occurrence.  It 
is  in  every  respect  essentially  unsatisfactory. 

These  witnesses  all  admit  that  they  were 
unable  to  recognize  the  dacoits;  they  were 
not  able  even  to  distinguish  the  prisoner. 
This  in  itself  is  very  surprising  if  they 
are  speaking  truly.  Raj  Luckhee  says  that 
the  person  whose  finger  she  bit  spoke  to  her, 
and  if  this  man  were  the  prisoner,  her  own 
cousin,  who  had  lived  in  the  same  house  with 
her  all  his  life,  and  was  in  the  habit  of  talk* 
ing  to  her  and  in  her  presence  daily,  it  is  mar- 
vellous that  she'should  not  have  been  able  to 
detect  him  by  means  of  his  voice,  even  if  he 
spoke  in  a  whisper  as  she  says  he  did.  There 
was  also  a  light  at  a  little  distance  by  which 
she  herself  accounts  for  having  seen  certain 
objects  that  she  spoke  of ;  she  states  that  it 
was  either  by  this  light  or  by  the  light  of  the 
moon  which  was  shining  that  she  saw  them. 

It  seems  incredible  to  me  that  the  lady 
who  could  speak  to  these  facts  should  not 
have  been  able  to  recognize  the  prisoner,  her 
own  intimate  relative,  if  he  was  really  the 
man  who  struggled  with  and  spoke  to  her. 
It  may,  no  doubt,  be  imagined  that  these  wit- 
nesses did,  in  fact,  recognize  him,  and  don't 
choose  to  say  so,  though  there  is  nothing  in 
the  evidence  to  suggest  this,  but  even  in  this 
view  the  prisoner  still  is  entitled  to  the 
benefit  of  their  silence.  So  far  as  I  can  make 
myself  master  of  the  evidence,  it  appears  to 
me,  as  I  have  already  stated,  that  it  is  only  by 
a  pure  stretch  of  imagination  which,  1  may 
say,  invented  facts  out  of  bare  suggestions  that 
the  most  part  of  the  supposed  fabric  of  the 
case  against  the  prisoner  has  been  con- 
structed. 

I  will  end  by  referring  to  the  first  item  of 
the  summing-up  of  the  evidence  which  the 
Deputy  Magistrate  makes  toward  the  end  of 
his  very  lengthy  judgment,  to  show  the  pe- 
dantic yet  incomplete  sort  of  reasoning  by 
which  he  has  allowed  his  judgment  to  be  in- 
fluenced. He  says  :  "  Parbutty  "  (that  is,  the 
prisoner)  ''  is  a  Brahmin,  and  wears  a  thread  : 
"  one  of  the  alleged  dacoits  had  a  thread,  and 
'*  was  therefore  a  Brahmin." 

But  another  Brahmin,  namely,  Anund  Chun- 
der,  was  actually  seen  by  the  witnesses,  as 
they  say,  among  the  dacoits.  If  their  evi- 
dence is  to  be  trusted  at  ail,  this  man  was 
assuredly  guilty  of  the  offences  which  are 
charged  against  Parbutty,  and  in  his  person 
is  satisfied  so  much  of  this  pretended  syllo- 
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gism  as  appeared  to  the  Deputy  Magistrate 
especially  cogent  against  Parbutty,  yet  this 
man  has  never  been  put  on  his  trial  at  all. 

It  seems  to  me,  on  the  \N'hole,  impossible  to 
uphold  this  conviction.  Whatever  grounds 
of  suspicion  there  may  be  relative  to  the 
general  conduct  of  the  prisoner,  of  which  I 
desire  to  say  nothing,  there  is.  in  my  judgment, 
nothing  on  the  record  which  justifies  in  law 
the  conviction  of  him  on  the  charges  of 
which  he  has  been  found  guilty. 

The  conviction  must  be  set  aside, 'the  fine 
must  be  remitted,  and  the  prisoner  must  be 
discharged. 


The  4lh  July  1870. 

Present : 

The  Hon'blc  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure — Commitment. 

Criminal  Revisional  Jurisdiction. 

Revision  of  proctedings  in  the  case  of 

The  Queen  versus  Kishto  Doha. 

The  necessity  of  making  proper  enquiries  before 
committing  to^  the  Sessions  pointed  out.  It  is  the 
duty  of  the  Police  and  the  NT agistrate,  not  only  to  bring 
the  parties  suspected  of  being  guilty  to  trial,  but  also 
to  ascertain  whether  the  suspected  can  clear  themselves 
from  the  crime  of  which  they  are  accused. 

Jackson,  J, — I  understand  that  the  Ses- 
sions Judge,  ]Mr.  Herschell,  has  referred  this 
matter  to  the  High  Court,  because  he  was  of 
opinion  that  there  were  no  sufficient  grounds 
to  justify  a  commitment  to  the  Sessions  of  the 
accused  ;  and  because  bethought  that  the  com- 
mitting Magistrate  had  not  made  a  full  and 
searching  enquiry  into  the  facts  of  the  case 
previous  to  commitment. 

I  think  it  is  very  clear  that  there  was  cer- 
tain evidence  before  the  Magistrate,  corroborat- 
ed more  especially  by  the  confession  of  one  of 
the  prisoners,  which  evidence,  if  he  believed  it, 
justified  IVIr.  Hopkins  in  making  the  commit- 
ment. I  have  not  the  papers  of  ihe  case  before 
me,  and  therefore  I  cannot  give  any  opinion 
whether  Mr.  Hopkins  ought  to  have  made 
further  enquiry  before  commitment.  I  have 
for  some  time  felt  from  examination  of  cri- 
minal trials  that  many  Magistrates  are  too 
hasty  in  making  commitments,  or  rather  that 
they  do  not  make  the  thorough  inquiry  which, 
I  think,  they  ought  to  make  previous  to  com- 
mitment.   In  a  case  of  murder  more  especi- 


ally, there  can  be  no  doubt  that  it  is  the  doty 
of  the  Magistrate  to  sift  every  fact  bearii^ 
on  the  case,  in  order  to  ascertain  whether  * 
the  accused  is  guilty  or  innocent,  and  to  exa- 
mine the  accused  on  the  facts  which  bear 
against  him.  One  of  the  points  of  the  evi- 
dence in  this  case  which  led  to  presumptioo 
of  the  accused's  guilt  was  that  he  had  been 
absent  about  the  time  the  murder  was  com- 
mitted. His  statement  as  to  where  he  was 
at  that  time  should  have  been  recorded,  and 
should  also  have  been  thoroughly  enquired 
into.  It  is  not  sufficient  to  say  that  the 
accused  might  bring  witnesses  to  prove  his 
innocence  at  the  trial.  It  is  possible  the 
accused  may  not  know  the  names  of  the  wit- 
nesses ;  and,  if  the  witnesses  can  give  evidence 
in  his  favor  to  exculpate  him,  he  should  not 
be  committed.  A  long  time  elapses  before 
a  trial  at  the  Sessions  comes  on,  and  witnesses 
cannot  then  give  as  clear  evidence,  more  es* 
pecially  as  to  time  and  duty,  as  when  the  facts 
have  only  lately  occurred.  I  think  every  en- 
quiry should  have  been  made  previous  to  com- 
mitment, to  ascertain,  not  only  whether  there 
was  presumption  of  the  guilt  of  the  accused, 
but  also  whether  he  was  innocent.  It  is  the 
duty  of  the  Police  and  the  Magistrate,  not 
only  to  bring  the  parties  suspected  of  being 
guilty  to  trial,  but  also  to  ascertain  whether 
the  suspected  can  clear  themselves  from  the 
crime  of  which  they  are  accused.  There  is 
a  Clause  in  the  Procedure  Code  which  em- 
powers Magistrates  to  commit  without  enquirj 
into  the  defence  of  the  accused.  I  believe 
the  discretion  given  by  this  Clause  is  much 
abused.  It  may  be  applied  in  certain  cases. 
but  in  serious  charges  of  murder,  when  the 
life  of  the  accused  is  at  stake,  I  think  this 
Clause  should  not  be  acted  upon,  because  no 
certainty  of  the  accused's  guilt  can  arise  until 
his  defence  is  negatived,  and  proof  that  his 
defence  is  false  is  frequently  very  strong  evi- 
dence in  favor  of  the  prosecution.  If  the 
result  of  the  enquiry  into  the  defence  lea\'es 
the  matter  in  doubt,  it  is  the  duty  of  the 
Magistrate  to  commit,  and  leave  the  Sessions 
Court  to  decide  which  is  the  true  story. 

The  Magistrate  in  this  case  admits  that, 
when  he  was  holding  the  preliminary  cn^ 
quiry  into  this  case,  he  had  not  the  police- 
papers  before  him,  and  did  not  refer  to  them. 
I  think  in  such  a  serious  charge  as  this  he 
should  have  bee#  thoroughly  acquainted  with 
all  the  police-proceedings,  and  should  have 
referred  to  them .  Of  course,  eye-witnesses  ob- 
tained at  the  last  moment,  who  had  been  at 
an  earlier  stage  of  the  enquiry  examined, 
and  had  not  then  stated  what  they  knew. 
can  hardly  be  believed. 
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I  am  not  prepared  in  any  way  to  censure 
the  Magistrate  in  this  case.  I  think  he  had 
*  srrounds  for  commitment;  and  I  do  not  feel 
sure  that,  if  the  Sessions  Judge  had  heard  the 
Magistrate's  explanation  before  he  placed  his 
censures  on  record,  he  would  not  have  modi- 
fied his  views.  If,  however,  this  discussion  will 
lemd  the  Magistrate  to  make  thorough  enquiry 
into. all  such  serious  charges  previous  to  com- 
mitment, it  will  have  been  of  great  benefit. 

Kemp,  J. — I  am  of  opinion  that  the  Joint 
Magistrate  was  justified  in  making  the  com- 
mitment. The  censures  of  the  Sessions  Judge 
are  very  severe,  and  in  some  instances  some- 
what uncourteous.  I  concur  with  Mr.  Justice 
Jackson  that  there  is  no  reason  whatever  to 
censure  the  Joint  Magistrate.  I  do  not  wish 
lo  remark  further  on  the  case. 


The  9th  July  1870. 
Present : 

The  Honble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Procednre— Section  ti^  Code  of  Criminal 

Procedure. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Courts  under  Section  434 
of  the  Code  of  Criminal  Procedure y  by  the 
Sessions  Judge  of  Rungpore. 

Rai  Luchmeeput  Singh,  Appellant, 

Baboo  Rashbehary  Ghose  for  the  Appellant. 

Baboo  Juggodanund  Mookerjee  for  the 
Government. 

A  Magistrate  cannot  pass  an  order  under  Section 
62  ol  the  Code  of  Criminal  Procedure  without  first 
call>nfl[  on  the  defendant  to  show  cause  why  the  order 
should  not  t>e  passed,  and  taking  any  evidence  which 
the  defendant  may  adduce. 

Reference. — In  the  District  of  Bogra  a  dis- 
pute arose  between  two  zemindars  about  two 
neighbouring  hauls.  A  serious  breach  of 
the  peace  occurred,  and  a  Deputy  Magistrate 
investigated  the  case  on  the  spot.  The  Magis- 
trate of  the  District  afterwards  took  up  the 
matter,  and  bound  down  certain  of  the  par- 
ties under  recognizances  to  keep  the  peace, 
Oi^the  same  dav,  without  giving  the  parties 
any  formal  notice  or  any  opportunity  of 
showing  cause  against  the  order,  he  passed  an 
order  under  Section  62,  directing  that  the 
jnarket-day  in  one  haut  should  be  changed. 

The  Magistrate's  order  is :  •*  I  direct,  under 
"  Section  62,  Criminal  Procedure  Code,  that 
''  a  written  order  be  served  upon  the  defend- 
•' ants,  prohibiting  them  from  holding  the 
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"  haut  at  Midnapore  on  Mondays  and  Thura 
"  days." 

The  error  in  a  point  of  law  consisted,  in 
my  opinion,  in  the  Magistrate  passing  the 
above  order  without  notice,  and  without  giv« 
ing  defendants  an  opportunity  to  show  cttqse 
against  it. 

The  grounds  on  which  the  ord^r  should  be 
reversed  are  contained  in  the  following  ex- 
tract from  my  decision,  dated  May  aoth, 
1870  :  <'  But  a  second  plea  is  taken  that  the 
"  defendants  had  no  notice  of  the  order  that 
"  was  passed  under  Section  62,  and  were  not 
''asked  to  show  cause  against  it,  or  offered 
"the  chance  of  adducing  witnesses.  'This 
''  plea  appears  to  be  true.  The  Deputy  Magis- 
''  trate  in  his  decision  of  the  case  of  breach  of 
''  the  peace  proposed  that  the  days  of  holding 
''  the  hauts  should  be  changed ;  and  the  Ma- 
''  gistrate  In  his  decision,  on  appeal,  said  the 
''  question  should  be  considered,  but  he  gave 
''the  defendant  no  actual  notice  that  he 
'*  intended  to  pass  such  an  order ;  and  even 
'*when  they  were  present  in  Court,  they 
"were  not  asked  if  they  had  any  cause  to 
"  show  or  witnesses  to  adduce  on  this  point. 

"  That  such  an  order  can  be  passed  under 
"Section  62  has  been  held  in  the  case  of  Ka- 
'*  lipershad  (i  i  Weekly  Reporter  5);  and  it  was 
"  formerly  held  that  Section  62  differs  from 
"Section  308,  in  that,  under  the  latter  Sec- 
"  tion,  the  party  is  to  be  allowed  to  Show  cause ; 
"  while,  under  the  former  Section,  the  order  is 
"  absolute,  and  does  not  imply  that  the  party 
"  is  to  be  afforded  an  opportunity  for  showing 
"  cause  against  the  order — case  of  Hurimohun 
'*  Malo,  10  Weekly  Reporter  53.  It  might  also 
"  be  thought  from  a  quotation  in  O'Kinealy's 
'*  Penal  Code,  Section  188,  that  the  intention 
"of  the  authors  of  the  Code  was  that  the 
"  Magistrate's  order  should  be  summary  and 
"prompt,  and  should  be  liable  to  examina* 
"  tion  and  discussion  only  when  the  occasion 
**  should  arise  by  the  order  being  disobeyed. 
"  But,  even  in  the  case  above  cited  of  Huri- 
"  mohun  Malo,  the  leaning  of  the  Judges  was 
"towards  affording  all  persons  an  opportu- 
"nity  of  showing  cause  why  orders  or  this 
"  nature  should  not  be  passed ;  and  the  deci- 
"  sions  in  the  cases  of  the  Queen  t^/rj«j  Bhyroo 
"  Dyal  Singh  and  others,  1 1  Weekly  Reporter 
"46,  and  Kalidass  Bhuttacharjee  versus 
"  Mohendronaih  Chatterjee,  12  Weekly  Re- 
"  porter  40,  state  clearly  that  the  De- 
"puty  Magistrate  should  have  called  on 
'-  the  Sub-Inspector  to  produce  his  witnesses, 
"examined  them  in  the  presence  of  the 
"defendants,  and  heard  what  the  defend*- 
"ants  had  to   say  and  any  evidence  they 
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*'  might  wish  to  adduce  in  reply,  before  he 
•*  made  any  order  under  Section  62  ;  and  the 
**  Magistrate  ought  to  have  given  the  defend- 
**ant  Mohendronaih  an  opportunity  for 
"showing  cause,  either  by  giving  evidence 
"or  in  any  way  in  his  power,  why  the  pro- 
*' visions  of  Section  62 -should  not  be  applied 
"  to  the  case. 

"  I  presume,  therefore,  that  the  order  under 
'^  Section  62  must  be  held  to  be  irregular, 
"and  must  be  set  aside,  but  that  this  will 
"  not  preclude  the  Magistrate  from  passing 
"the  order  afresh  after  going  through  the 
" proper  preliminaries." 

The  Magistrate's  explanation  accompanies 
the  reference. 

Judgnunt  of  the  High  Court, 

After  reading  the  report  of  the  Judge, 
wc  think  that  the  order  passed  by  the  Magis- 
trate under  Section  62  of  the  Criminal  Pro- 
cedure Code  must  be  set  aside.  Of  course, 
as  the  Judge  says,  this  will  not  prevent  the 
Magistrate  from  passing  a  fresh  order  after 
hearing  evidence,  and  giving  the  partiesr  op- 
portunity to  show  cause ;  but  he  cannot  pass 
an  order  without  first  issuing  a  rule  to  show 
cause. 


The  16th  July  1870. 

.  Present  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,,  Judges, 

Appeal— Non-Regfulation   district— S  e  c  t  i  o  n  s 
445A  and  445C,  Act  VIII.  of  i86> 

Reference  to  the  High  Court  by  the  Judicial 
Commissioner  of  Assam, 

Luntro  Sing  and  others,  Prisoners. 

An  appeal  from  a  sentence  passed  by  an  officer  in  a 
Non- Regulation  district,  invested  with  the  powers  men- 
tioned in  Section  445A,  Act  VIII.  of  1869,  lies,  under 
Section  445C,  to  the  High  Court  only. 

Reference, — Feeling  a  doubt  as  to  the 
reading  of  Section  445  C,  Code  of  Criminal 
Procedure,  Act  Vlll.  of  1869,  which  enjoins 
that  any  persons  convicted  on  a  trial  held  by 
an  officer  invested  with  the  powers  described 
in  Section  445  A  may  appeal  to  the  High  Court, 
and  that  no  appeal  against  such  conviction 
shall  lie  to  the  High  Court  or  Court  of  Session, 
I  have  the  honor  to  solicit  that  the  following 
may  be  placed  before  the  Hon'ble  the  Judges 
of  the  High  Court  that  they  may  be  pleased 
toissue  thereon  their  orders  for  my  guidance. 

An  officer  having  been  vested  with  powers 
under  Section  44 5 A,  Act  Vlll.  of  1869,  are 
the  provisions  of  Section  445C  applicable  to  all 
judgments  passed  by  him  under  the  Penal 


Code,  or  are  such  orders  as  he  may  pass  in 
cases  exclusively  cognizable  by  him  as  a^ 
Magistrate  appealable  to  the  Sessions  Coim? 
1  would  beg  to  explain  that  the  cases  in 
which  this  reference  arises  are  cognizable- 
No.  1,  Section   41 1»   Indian   Penal  Code: 
No.  2,  Section  409,  Indian  Penal  Code;  No. 
3,  Section  409,  Indian  Penal  Code,  by  the 
Court  of  Session  or  by  the  Magistrate  of  the 
District;  No.  4,  Section  295,  Indian  Penal 
Code,  by  the  Magistrate  of  a  District ;  and  Na 
5,  Section  354,  Indian  Penal  Code,  by  the 
Magistrate  of  the  District  or  Sub-Magistrate  of 
the  first  class ;  and  that,  in  all  of  the  cases,  the 
sentences  passed  are  according  to  powers  exer- 
cised by  the  Deputy  Commissioner  as  aMagis- 
trate  under  Section  22,  Code  of  Criminal  Pro- 
cedure. 

I  would  notice  further  that,  in  all  the  cases 
mentioned,  an  appeal  has  been  preferred  to  the 
Sessions  Court  over  which  I  preside  as  Judi- 
cial Commissioner  of  Assam ;  and,  as  ad- 
mitted  already,  I   feel  doubtful,  upon  tbe 

reading      of      SecUoi 
445c,*  Code  of  Crimi- 
nal Procedure,  whetba 
I  have  authority  to  bear 
any  of  the  appeab ;  or 
whether  I   have  pova 
to  take  up  those  which 
refer  to  offences  cogni- 
zable only  (according  K> 
the  Schedule  to  the  Procedure  Code)  br  a 
Magistrate ;    and    beg    to    solicit    thiat  the 
Ilon'ble  the  Judges  of  the  High  Court  mif 
be  pleased  to  pass  a  rule  for  my  guidance. 
Judgment  of  the  High  Court. 
Loch,  J, — It  appears  to  us  that  an  appeal 
from  a  sentence  passed  by  an  officer  invested 
with  the  powers  mentioned  in  Section  44 5 A 
will  lie  to  the  High  Court  only. 

An  officer  invested  with  the  above  powers 
has  to  deal  with  two  classes  of  cases,  m^ 
those  triable  by  the  Sessions  Judge  or  ^ 
Magistrate.  In  the  former  class  of  cases  be 
is  required  to  try  (445B)  the  accused  parties 
as  a  Court  of  Session,  in  the  other  class  of 
cases  he  proceeds  as  a  Magistrate  wiih  extx»> 
ordinary  powers;  but  whatever  be  the  sentence 
he  passes,  the  appeal  will  lie  (Section  44^C) 
to  the  High  Court,  and  no  appeal  agauut 
such  conviction  will  lie  to  the  judicial  Cook- 
missioner  or  the  Court  of  Session.  Aoj 
orders  passed  by  the  Judicial  CommissioBet 
on  appeal  from  a  Magistrate  invested  with  the 
powers  mentioned  in  Section  44 5  A  must  be 
considered  as  of  no  effect. 

The  papers  which  accompanied  the  letter 
are  returned. 


•  Section  4^5C.— Any 
person  convicted  on  a 
trial  held  by  any  officer 
invested  with  the  pow- 
ers described  in  Section 
445  A  may  appeal  to 
the  High  Court,  and  no 
appeal  ag^ainst  such 
conviction  shall  lie  to 
the  Court  of  Session. 
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The  16th  July  1870. 

Present : 

I'lie  Ilon'blc  G.  Ix)cb  and  Sir  C.  Hobhouse, 

Bari.y  Judges. 

Separate  offences—CamulatiTe  sentences—Sec- 
tion 71,  Penal  Code. 

Reference  (0  the  High  Courts  under  Section 
434  0/  the  Code  of  Criminal  Procedure ^  by 
the  yudicial  Commissioner  of  Assam. 

The  Queen  versus  Joyah  Mohun  Chunder. 

Held,  00  the  facts  of  this  case,  that  a  party  {A)  who 
objected  to  accompany  a  constable  who  had  been  directed 
to  produce  him  before  the  Court,  and  also  seized  the 
oonstable  by  the  ann,  and  resisted  his  carrying  away 
a  pony  which  A  was  charged  with  having  misappro- 
priated, was  guilty  of  separate  offences  under  Sections 
353  and  1S3  of  the  Penal  Code,  and  the  infliction  of 
separate  sentences  for  each  offence  was  not  prevented 
by  Section  71  of  that  Code. 

Reference, — I  have  the  honor  to  submit 
the  record  of  this  case,  together  with  my 
proceeding,  according  to  which  a  reference 
is  made  in  the  case  under  Section  434,  Act 
XXV.  of  1861. 

In  the  matter  of  this  appeal,  the  Court 

finds  that  the  sentences,  a  fine  of  Rupees  50 

,    .  .     in  each*  offence,  taken 

*  Assault  or  use  of  crimi- 
nal force  to  deter  a  public 
servant  from  discharge  of 
his  duty  :  Section  353,  In- 
dian Penal  Code. 


Resistance  to  the  taking 
of  property  by  the  lawful 
auttionty  of  a  public  ser- 
vant: Section  183,   Indian 


Penal  Code. 


separately,  are  not  ap- 
pealable ;  but  for  as- 
much  as  it  appears 
that  the  Magistrate's 
proceedings  are  irre- 
gular, that  he  has 
passed  a  cumulative 
sentence     for     acts 

which  pertained  to  one  offence,  which  is  op. 

^osed  to  the  provisions  of  Section  71  of  the 

Indian  Penal  Code,  the  case,  which  is  as 

follows,  will  be  referred  under  Section  434  of 

the   Code   of   Criminal   Procedure  for  the 

orders  of  the  High  Court  of  Judicature. 

It  is  to  be  gained  from  the  record  of  the 
trial  that  one  Pheiek  Mussulman,  on  the  7th 


April,  lodged  a  complaint  under  Section  403 
against  Joyah  Mohun  Gossain  and  others  for 
criminal  misappropriation  of  a  pony,  where- 
upon the  Magistrate  directed  under  Section 
80,  Code  of  Criminal  Procedure,  an  enquiry 
by  the  police ;  that  this  led  to  a  policeman, 
by  name  Kali  Ram,  being  deputed  with  a 
written  order  from  the  Sub-Inspector  in 
charge  of  the  Jorehaut  Police  Station  to 
cause  the  attendance  of  the  parties,  as  also 
for  the  production  of  the  pony  said  to  have 
been  misappropriated. 

The  written  document  was  to  the  follow- 
ing effect : — 

'*  Sri  Momor  Koliah,  constable  in  the  case 
"  under  Section  403  brought  by  PheleH 
*'  Mussulman,  Purbutteah  Mouzah:  an  enquiry 
'*  having  been  ordered,  you  are  hereby  di- 
"  rected  to  produce  the  parties  and  their  wit- 
*'nesses,  together  with  the  pony  claimed. 
''Herein  fail  not.    Dated  17th  April. 

''Sealed  and  signed.  Bholanath,  Head 
"Constable." 

The  evidence  then  went  to  show  that  the 
accused,  after  seeing  the  written  order  as 
above,  objected  to  accompany  the  constable, 
and  that,  upon  the  constable  then  making 
to  take  away  the  pony,  the  accused  re- 
sisted him,  seizing  the  constable  by  the  arm, 
and  preventing  him  from  taking  the  animal 
away,  and  in  this  manner  perpetrated  in  one 
and  the  same  act  the  offences  of  using  cri- 
minal force,  and  offering  resistance  to  the 
taking  of  property  by  a  public  servant. 

Under  the  circumstances  mentioned,  as  it 
appears  to  this  Court  that  the  sentences 
passed  on  the  accused  Joyah  Mohun  Chun- 
der Gossain,  being  cumulative,  are  contrary  to 
law  as  laid  down  in  Section  71,  Indian  Penal 
Code ;  and  as,  for  reasons  already  placed  on 
record,  the  Court  is  of  opinion  that  it  has 
not  jurisdiction  to  interfere,  as  there  is  no 
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a);>pea),  it  d^tertninej:  that  this  proceeding,  ity- 
geihcr  with  the  record  of  the  trial  and  the 
petition  of  appeal,  shall  be  submitted  to  the 
Honorable  the  Judges  of  the  High  Court 
for  such  orders  as  they  may  be  pleased  to 
pass. 

Judgment  of  Ihe  High  Court. 

Hobhouse,  J, — The  offences  were  distinct 
as  to  time  and  natare>  and  were  two,  and  not 
one  offence  only.  We  think,  therefore,  that 
the  provisions  of  Section  71,  Penal  Code,  do 
not  govern  the  case,  and  that  the  Assistant 
Commissioner's  sentences  must  stand. 


The  20th  July  1870. 

Present: 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Milter,  Judges. 

iProcednre  —Warrant— Witness—bisobedience 
of  order— ^reliminarj  iavestigpation— Section 
174.  Penal  Code— Sections  306  and  ate,  Code 
of  Criiainal  Procedure. 

Criminal  Revisional  Jurisdiction. 

In  the  Matter  of 
The  Queen  versus  Sutherland  ; 

and 

In  the  Matter  of 
The  Queen  versus  Narain  Singh. 

Mr.  Hyde  for  Petitioners. 

A  Magistrate  caonot  issue  a  warrant  of  arrest  a^inst 
a  witness  under  Section  260  of  the  Code  of  Criminal 
fitocedurcy  unless  he  is  first  satisfied  that  the  witfiess 
has  disobeyed  a  summons  which  was  served  on  him. 

In  order  to  make  a  person  summoned  as  a  witness 
liable  under  Section  174  of  the  Penal  Code,  the  fact 
must  be  that  4ie  intentionaily  omiHed  to  attend  al  the 
place  or  time  mentioned  in  the  summons,  or  that  he  wil- 
My  departed  from  the  place  where  he  had  attended 
before  tne  time  at  which  it  was  lawful  for  him  to  de- 
part. 

A  Mlwf  Arale  is  ndt  jostiffed  by  Section  806  of  the 
Code  ot  Criminal  Procedure  to  take  a  person,  without 
any  previons  notice  or  sumnions,  from  among^  the  a«di- 
ence  or  attendant  witnesses  in  open  CourC,  and  place 
him  In  the  dock  to  be  immedtktely  tried  upon  a  charge 
which  had  already  been  commenced  to  k  entertained 
a^jrainst  other  prisoners,  and  on  which  evidence  had  al- 
ready  been  given.  That  Section  applies  to  investtgalions 


preliminary  to  commitment  for  a  subsequent  trial,  aad 
not  to  cases  where  the  trial  is  actually  being  proceeded 
with. 

Phear,  y.~  We  ihink  that  the  proceedings 
in  hoth  these  cases  have  been  indiscreet  and 
irregular. 

Taking  the  case  of  Mr.  Sutherland  first, 
it  is  perfectly  clear  that  the  warrant  of  arrest 
was  without  any  *  legal  foundation.  Mr. 
Sutherland  had,  in  fact,  obeyed  the  summons, 
and,  so  far  as  we  can  see  from  an}^hing  on 
the  record  which  has  been  sent  up  to  us, 
there  was  nothing  to  jiistify  the  ^tagistrate 
in  supposing  that  he  had  jurisdiction  to 
issue  a  warrant  under  Section  a6o,  Criminal 
Procedure  Code.  It  does  not  appear  thai 
there  was  any  other  ground  than  disobedi- 
ence to  the  summons,  upon  which  the  Magis- 
trate could  have  considered  himself  called 
upon  to  issue  a  warrant  of  arrest  against 
Mr.  Sutherland  ;  so  that  it  seems  to  us  that 
the  arrest  under  that  warrant  was  altoge- 
ther  without  cause,  and  possibly  capable,  as 
against  die  Magistrate,  of  being  construed 
into  false  imprisonment. 

It  is  not  necessary,  however^  for  os  now  to 
set  that  warrant  aside,  because  it  is  already 
functus  officio. 

Then,  with  regard  to  the  conviction  of 
Mr.  Sutheriahd  of  the  offence  which  is  made 
punishable  by  Section  174  of  the  Indian 
Penal  CodC)  the  finding  of  the  Magtstiaie 
certainly  does  not  disclose  the  existence  of 
any  facts  which  can  support  this  convictioil. 

In  order  to  make  a  person  summoned  as 
a  witness  liable  to  punishment  under  that 
Section,  the  fact  must  be  that  he  intentionafhr 
omitted  to  attend  at  the  place  or  time  men- 
tioned in  the  summons,  or  that  he  wilfully 
departed  from  the  place  where  he  had  at- 
tended before  the  time  at  which  it  was  law- 
ful for  him  to  depart. 

The  Magistrate  in  his  recorded  findiiig 
and  sentence  says  simpliciter,  Mr.  Sutber-' 
land  left  the  Court  before  it  was  lawful  for 
him  to  depart.  Ikit  there  is  no  ^tiixa% 
whatever  of  any  specific  fact  as  to  when  1^ 
did]  depart,  or  what  would  have  been  a  time 
when  he  might  have  lawfully  departed. 

There  is  also  no  evidence  on  the  record 
from  which  we  can  supply  those  facts  our* 
selves,  and  indeed  it  does  not  ap|>ear  bam 
the  record  that  the  Magistrate  took  aoy 
evidence  at  all  before  making  this  conviction, 
and  sentencing  Mr.  Sutherland  upon  it. 
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If  J  as  has  been  stated  to  us,  he  actually  had 
before  him  no  other  evidence  as  to  Mr. 
Sutherland's  behaviour  in  the  matter  than  is 
furnished  hy  the  copy  of  the  summons  served 
on  Mr.  Sutherlatid)  and  bearing  an  endorse- 
ment in  his  handwriting,  it  seems  to  us  that 
there  was  nothing  to  show  that  IVEr.  Suther- 
land left  the  Court  intentionally  or  wilfully 
before  the  time  when  it  was  lawful  for  him 
to  depart.  The  summons  directed  him  to 
appear  at  10  o'clock,  and,  as  far  as  the 
evidence  goes,  he  did  obey  the  directions  of 
that  summons.  He  remained  ready  to 
answer  the  charge  named  in  that  summons 
for  upwards  of  an  hour — certainly  a  full 
hour ;  and  on  then  making  enquir}%  he  was 
told  by  the  ofikers  of  the  Court  that  it  was 
quite  uncertain  whether  the  Magistrate 
would  or  would  not  be  there  till  the  middle 
of  the  day, 

'  I  don*t  think  that  he  was  bound  ^  infer 
from  the  terms  of  the  summons  that  he  was 
under  a  legal  obligation  to  remain  in  Court 
for  waiUng  the  arrival  of  the  Magistrate  any 
uncertain  period  up  to  the  middle  of  the 
day. 

In  truth,  t  will  go  further  and  say  that,  in 
my  judgment,  a  summons  couched  in  the  terms 
of  this  summons  did  not  oblige  him  to  remain 
waiting  in  auendancc  at  Court  for  the 
Magistrate's  arrival  more  than  a  reasonable 
time ;  and,  as  I  think,  he  was  quite  justified 
in  considering,  if  he  did  so  consider,  that, 
when  he  had  remained  there  under  the  cir- 
cumstances which  I  have  mentioned  from  10 
o'clock  till  after  11,  he  had  been  in  attend- 
ance a  reasonable  time ;  and,  therefore,  itseems 
to  me  that  it  cannot  tiglitly  be  inferred  from 
these  facts  alone  that  Mr.  Sutherland  wil- 
fully left  the  Court  before  it  was  lawful  for 
him  to  depart.  The  case  would  have 
been  entirely  altered  if  the  Magistrate 
hid  been  present,  engaged  in  other  business 
of  hrs  Court  during  the  time  of  Mr.  Suther- 
land's attendance,  or  if  it  were  shown 
that  Mr.  Sutherland  was  aware  that  there 
was  any  other  such  cause  for  the  delay  in 
taking  up  his  case  as  he  was  in  reason  bound , 
to  ^iMhtait  to. 

At  any  rate,  in  the  bald  condition  of  the 
record,  I  cannot  avoid  the  conclusion  that  the 
Anding  and  sentence  with  regard  to  the 
charge  against  Mr.  Sutherland,  which  has 
been  seat  up  to  us  by  the  Magistrate,  is 
ijiperfectin  itself,  and  also  has  been  come 
to  without  any  legal  evidence  which  could 
serve  to  justify  it.    For  these  reasons,    I 


think  that  the  conviction  must  be  quashed, 
the  sentence  must  be  set  aside,  and  the 
amount  of  fine,  if  paid,  must  be  returned  to 
Mr.  Sutherland. 

I  also  agree  with  the  learned  Counsel,  who 
has  argued  this  case  before  us,  that  it  would 
have  been  well  if  the  Magistrate  had  taken 
care  that  the  charge  against  Mr.  Sutherland 
was  tried  by  some  other  officer  than  himself. 
It  is  not  a  case,  properly  speaking,  of  contempt 
of  Court,  which,  no  doubt,  could  be  enter- 
tained only  by  the  Court  against  which 
the  offence  is  committed.  But  it  was  a 
specific  charge  under  one  of  the  Sections  of 
the  Penal  Code,  which  could  have  been  better 
and  more  impartially  tried  by  another  Judi- 
cial Officer  than  the  Magistrate  who  felt 
himself  obliged  to  make  the  complaint. 

With  regard  to  Narain  Singh,  w^  think 
that  there  also  the  conviction  must  be 
quashed. 

It  was,  in  our  opinion,  a  serious  irregu- 
larity to  take  the  prisoner,  without  any 
previous  notice  or  summons,  from  among  the 
audience  or  attendant  witnesses  in  open 
Court,  and  place  him  in  the  dock  to  be  imme- 
diately tried  upon  a  charge  which  had  already 
been  commenced  to  be  entertained  against 
other  prisoners,  and  on  which  evidence  had 
already  been  given. 

This  course  was  not  justified,  and  is  not 
covered  by  the  provisions  of  Section  2o6> 
Code  of  Criminal  Procedure,  which  applies 
to  investigations  preliminary  to  commitment 
for  a  subsequent  trial,  and  not  to  cases  where 
the  trial  is  actually  being  proceeded  with. 

We  need  not  point  out  the  injustice  which 
might  be  done  by  a  proceeding  of  the  kind. 
Obviously,  it  practically  deprives  the  pri- 
soner of  those  opportunities  of  preparing  his 
defence  to  which  he  is  rightly  entitled  under 
the  provisions  of  the  Criminal  Procedure 
Code,  and  moreover  it  in  effect  subjects  him 
to  be  tried  on  evidence  which  was  taken  be- 
fore he  was  put  into  the  position  of  a  prisoner. 
It  was  impossible  for  the  Magistrate  to  sepa- 
rate that  portion  of  the  evidence  which  had 
been  given  before  !^arain  Singh  was  placed  in 
the  dock,  from  that  which  followed  after- 
wards when  he  stood  there  on  his  trial. 

We  think  that  the  irregularity  has  had  the 
effect  of  prejudicing  the  trial  of  Narain  Singh, 
and,  therefore,  that  his  conviction  ought  to  be 
set  aside,  and  the  fine  refunded ;  also,  the  order 
for  security  most  be  quashed,  and  the  re- 
cognizances or  security  given  must  be  voided. 
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The  23rd  July  1870.     - 

Present : 

The  Ilon'blc  J.  B.  Phcar  and  Dwarkanatb 

Milter,  yudges. 

Defamation— Report  bj  public  oi&cer— Section 

499,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Raj  Narain  Sein,  Petitioner, 

versus 

Deegobur  Paul,  Opposite  Party, 

Mr.  Sandel  for  Petitioner. 

Bahoo  Ashootosh  Dhur  for  Opposite  Party. 

A  report  made  by  an  officer  in  execution  of  his  dutv 
and  as  the  result  of  an  order  from  his  superior,  which 


contained  sweeping:  imputations  against  others,  im- 
putations which  did  not  appear  from  the  report  to  be 
made  reNcklessly  or  unjustifiably,  does  not  amount  to 
defamation,  and  is  covered  by  the  9th  exception  to  Section 
499  of  the  Penal  Code. 


The  following  are  the  remarks  0/  the  Sessions 
Judge  in  this  case : — 

The  accused  is  an  Inspector  of  Police, 
who  was  sent  to  enquire  whether  it  was  true 
that  one   Brojonath  Saha  was  a  leader  of 
dacoits.     He  reported  that  it  was  false.    He 
said  in  his  report,  dated  loth  May:  "There 
are  in  the    village  of  Juggutbullubpore  a 
great  number  of  Banias,  who  are  inhabitants 
of  this  village,  and  are  wealthy  men.    Also 
there  are  Shah  Baboos  who  are  wealthier 
than  the  Banias.     From  a  long  time  past  law- 
suits are  going  on  between  the  two  parties, 
but,  as  Brojonath  is  a  rich  and  influential  man, 
he  gained  almost  all  the  cases,  and  now  the 
Banias  are  trying  to  get  him  punished  some 
way  or  other.    Especially  the  moral  charac- 
ter of  Brojonath  has  been  the  main  cause  of 
this  petition.     I   learned   from   private  en- 
quiries that  there  is  scarcely  a  woman  in  the 
houses  of  the  Banias  who  has  not  passed  a 
night  or  two  with  the  defendant  Brojonath. 
So  some  of  the  Banias  are  trying  to   beat 
him  down,  although  they  cannot  give  out  the 
character  of  their  own  females,  and  have, 
therefore,  made  out  a  petition  in  such  a  form 
as  it  may  turn  to  be  a  police  cognizable  case.'' 

The  first  question  is  whether  this  does 
harm  the  reputation  of  the  two  women  who 
are  presented  by  the  complainant  in  this 
case,  or  whether  it  does  harm  the  reputation 
of  the  Bania  females  of  Juggutbullubpore  as 
a  collection  of  females.    I  think  it  clear 


that  it  does  the  latter,  and  that,  therefore, 
every  Bania  woman  of  that  village  has  a 
right  to  turn  to  the  Magistrate  for  protecsioo,' 
and  that  the  complainant  may  appear  on 
behalf  of  one  or  more  such  women. 

The  intention  to  harm  must  be  inferred 
from  the  context  and  the  statement  itaelf. 
It  was  evidently  the  intention  of  the  writer  lo 
induce  the  belief  that  Brojonath  Sahi 
had  disgraced  almost  every  Bania  woman  in 
Juggutbullubpore  in  the  eyes  of  their  friends, 
and  so  to  establish  a  grdnnd  of  hostility 
between  the  male  members  of  the  Bama 
families  and  the  accused  Brojddath. 

Following  the  precedent  laid  down  in  the 
case  of  Ramnarain  Bose  of  the  8th  Novem- 
ber 1865*  (which  is  the  only  crtminal  cue 
on  record  in  the  High  Court  Appeals  from 
the  mofussil),  I  think  it  must  be  held  that  it 
lay  on  the  speaker  to  prove  that  he  made 
this  statement  with  due  care  and  attentiot. 
Good  faith  will,  no  doubt,  be  presumed  In  the 
mofussil,  as  in  the  original  side  of  the  H^ 
Court,  until  the  Contrary  appear.  Bat  I 
think  the  petitioner  is  right  in  his  conte&- 
tion  that  the  statement  is,  on  the  face  of  t. 
made  without  due  care  and  attention.  W«k 
a  mere  show  of  reserve  and  caution,  it  does 
really  touch  the  character  of  every  womzB» 
young  and  old,  in  the  village.  It  is  almost 
itnpossible  to  suppose  that  the  Inspector's  en- 
quiries were  of  such  a  searching  character  as 
to  justify  him  in  describing  Brojonath  s  ia- 
trigues  among  Bania  women  in  such  sweep- 
ing terms  as  these. 

It  may,  I  think,  be  conceded  that  tbe 
statement  was  made  with  no  other  object 
than  to  protect  the   interests  of  Brojonalk 
Saha ;  bnt,  I  cannot  think  that  it  was  for 
the  public  good  to  make  the  aweeping  im- 
putation here  made.    It  was  sufficient,  as  far 
as  the  public  advantage  of  defeating  a  false 
charge  went,  that  the  existence  of  intrigues 
with  certain  females  not  further  described, 
or  with  any  particular  females  of  whom  the 
Inspector  could   make   the  statement  with 
certainty,  should  be  alleged  ;  and  such  a  state- 
ment would  have  sufficed  for  the  protectioB 
of.  Brojonath    Saha's    interests    also.    ^ 
though  the  Inspector  may  have  had  no  QjJicr 
object  in  view  than  the  protection  of  Bro- 
jonath Saba's  interests,  I  do  not  think  he  eta 
be  said  to  have  shown  good  faith  towards 
the  collection  of  Bania  females  in  makiaf 
it  in  the  extreme  form  he  used.    I  think  ha 
must  be  presumed  to  have  acted  recklesslf 
towards  them,  until  he  can  show  that  be  bad 
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sufficient  and  reasonable  trastworlhy  infor- 
mation on  which  to  make  it. 

The  Magistrate  will,  therefore,  commit  the 
accused  to  the  Sessions  under  Section  499- 

Judgment  of  the  High  Court, 

Pheafy  7— If  there  were  no  other  grounds 
wherewith  to  support  a  commitment  than 
those   which   have   been    set   forth   by  the 
Judge,  we  should  think  it  exceedingly  diffi- 
cult to  say  that  a  commitment  would  be  a 
good  exercise   of  the  discretion  which  the 
legislature    has    reposed    in    the    Sessions 
Court  under  Section  43 5 »  Criminal  Proce- 
dure Code.    For,  if  we  look  at  the  Report 
which  is  said  to  be  defamatory,  it  certainly 
has  been  made  by  an  officer  in  execution  of 
his  duty ;  in  truth,  made  directly  as  a  result 
of  an  order  from  his  superior;  and,  notwith- 
standing that  the  accusations  or  imputations 
against  the  Bania  women  are  sweeping,  it 
docs  not,  as  I  think,  appear  from  the  docu- 
ment itself  that  they  were  made  recklessly 
or   unjustifiably;  so  that,  if  there  were  no 
further    evidence    appearing    in    the    case 
of  the  prosecution  than  the  document  itself, 
I  think  that  accused  would  be  covered  by 
ihe   9th  exception  to  Section  499  ^^  ^^ 
Indian  Penal  Code.     He  would  appear  to 
be  almost  precisely  the  subject  of  illustra- 
tion (*)  to  that  Section. 

But  wc  have  had  some  other  portion  of 
the  evidence  read  to  us  to  which  the  Judge 
made  no  reference,  and  from  that  it  certainly 
does  seem  to  us  that  there  are  materials  on 
which  the  accused  may  well  enough  be  sent 
to  trial  on  the  charge  for  which  the  Sessions 
Judge  commits  him. 

We  cannot,  therefore,  interfere  with  his 
commitment,  and  we  accordingly  reject  this 
petition. 


A  pleader  may  appear  in  criminal  cases,  not  only  on 
behalf  of  an  accused  person,  but  also  on  behalf  of  a 
private  prosecutor. 

Jackson,  J, — It  seems  to  us  quite  clear 
that  pleaders  are  empowered  by  Act  XVIII, 
of  1865  to  appear,  plead,  and  act  in  the 
Criminal  Courts,  and  they  may  so  plead  and 
act  as  well  on  behalf  of  prosecutors  as  on 
behalf  of  accused  persons. 

Section  419  of  the  Code  of  Criminal  Proce- 
dure expressly  recognizes  the  right  of  the 
Counsel  or  Agent  of  the  complainant  to  be 
heard  upon  appeal.  We  can  see  no  reason 
for  supposing  that  the  right  varies  in  the 
case  of  appeals  from  what  it  is  in'  the  case 
of  proceedings  in  the  Court  of  the  Magistrate. 
Seftion432,  Act  VIII.  of  1869,  in  my  opi- 
nion, is  merely  intended  to  limit  the  right  of 
an  accused  to  be  defended  by  a  barrister  or 
attorney  of  the  High  Court,  or  pleader,  or 
otherwise  by  other  persons  with  the  leave 
of  the  Court. 

We  think,  therefore,  that  the  order  of  the 
Deputy  Magistrate,  ruling  that  a  pleader 
was  not  entitled  to  appear  on  behalf  of  a 
private  prosecutor,  is  erroneous,  and  ought  to 
be  set  aside. 


The  23rd  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
^  Glover,  Judges, 

Pleader— Private  prosecutor. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  the  24'Pergunnahs, 

Chunder  Charan  Chatterjee 

versus 

Chunder  Coomar  Ghose  and  another. 


The  23rd  July  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Municipal  Commissioners— Act  III.  of 
Z864,  B.  C. 

Reference  to  the  High  Court,  under  Section 
424  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  the  Q^-Pergun- 
nahs, 

Bani  Madhub  Banerjee,  Petitioner, 

Mr,  G,  Twidale  and  Baboo  Bacharam 
Mookerjee  for  Petitioner. 

The  Municipal  authorities  have  no  power  under  Sec- 
tion 57,  Act.  in.  of  1864,  Bengal  Council,  to  imfiosea 
fine  on  a  person  for  blockingf  up  a  drain,  which  is  not 
shown  to  be  public  property,  or  along^  the  side  of  any 
highway. 

Reference, — I  have  the  honor  to  submit 
for  the  orders  of  the  Court  the  record  of  a 
case  in  which  one  Bani  Madhub  Banerjee  has 
been  fined  Rupees  50  by  the  Rev.  C.  E. 
Driberg,  silting  as  a  Municipal  Commissioner 
with  the  powers  of  a  Magistrate. 
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The  case  apparently  originated  in  a  sworn 
deposition  of  an  overseer,  named  Ismael 
Sheikh,  charging  certain  agents  of  Bani  Ma- 
dhub  with  blocking  up  a  "nikasi"  drain 
with  earth  in  contravention  of  Section  57, 
Bengal  Act  III.,  1864.  He  appears  to  have 
written  his  own  deposition.  It  is  not  signed 
by  any  one  but  himself,  but  a  summons  was 
issued  citing  Bani  Madhub  and  two  agents 
by  the  Vice-Chairman. 

The  evidence  adduced,  though  defective  in 
some  respects,  proves  that  Bani  Madhub,  in 
digging  a  tank,  has  stopped  a  certain  drain 
on  the  east  of  holding  No.  207 ;  that  is  to 
say,  that  water  is  not  allowed  to  fall  into  the 
tank,  and  its  passage  to  the  main  drain  is 
blocked.  It  appears  that  Mr.  Driberg  per- 
sonally examined  the  spot,  and  satisfied  him- 
self that  Bani  Madhub  had,  for  his  own  pur- 
poses, subjected  his  neighbours  to  incon- 
venience. 

If  there  was  nothing  more  in  the  case,  I 
should  not  trouble  the  Court  with  this  refer- 
ence ;  but  it  appears  to  me  that  the  Municipal 
authorities  have  no  jurisdiction  in  the  matter, 
and  I  think  that  it  is  necessary  to  restrain 
them  from  interfering  in  the  concerns  of  the 
inhabitants  when  the  law  has  given  them  no 
power  of  interference. 

The  prosecution  has  sought  to  show  that 
the  drain  in  question  is  a  '' municipal  drain ;" 
and  the  meaning  of  this  term  seems  to  be  a 
drain  that  is  cleared  by  servants  of  the  Muni- 
cipality. But  there  is  no  proof  that  the  Muni- 
cipality has  ever  taken  charge  of  the  drain 
in  question,  or  taken  it  out  of  the  possession 
of  its  private  owner,  if  they  have  the  j)ower  to 
do  so ;  and  it  is  not  shown  that  any  portion  of 
the  drain  is  public  property.  It  seems  to  me, 
therefore,  that  the  Municipality  have  no  right 
to  call  it  a  municipal,  that  is  to  say,  a  public, 
drain,  or  to  interfere  with  it  in  any  way 
beyond  compelling  the  owner  to  keep  it 
clean. 

If  a  neighbour  can  claim  a  right  of  drain- 
age, and  is  so  advised,  he  may  complain  in 
such  a  case  in  the  Criminal  or  the  Civil 
Court;  but  that  would  not  give  jurisdiction 
to  the  Municipal  Commissioners  to  interfere 
in  the  matter. 

But,  moreover,  it  seems  that  the  Section 
to  which  Mr.  Driberg,  following  the  com- 
plaint of  the  overseer,  refers,  does  not  give 
any  authority  to  the  Municipality  to  interfere 
in  the  matter  of  the  obstruction  of  any  drain, 
unless  it  is  "along  the  side  of  any   such 


highway."  Now,  in  this  case,  there  is  no  pre* 
tence  of  there  being  any  highway  or  even  a 
path  on  the  spot. 

It  appears  to  me,  therefore,  that  the  sittiDg 
Commissioner  imposed  the  fine  without  any 
authority;  and  I  recommend  that  his  order 
be  set  aside,  and  that  the  fine  be  refunded. 

I  forward  with  the  record  the  map  sent 
to  me  by  the  \'ice-Chairman,  and  a  map, 
showing  the  drain  in  question,  filed  by  the 
appellant. 

Judgment  of  the  High  Court. 

Jackson,  ^.— We  think  that,  for  the  reasons 
stated  by  the  Judge  in  his  letter,  th«  convic- 
tion by  the  Municipal  Commissioner  is  erro- 
neous, and  not  Avarranted  by  law.  It  must 
be  set  aside. 


The  30th  July  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp. 

Judges. 

False  evidence— Matters  not  Jndidal—SectiM 

V93,  Penal  Code. 

Criminsl  Revisional  Jurisdiction. 
Revision  of  proceedings  in  the  case  0/ 

Audheen  Roy  and  others.  Petitioners, 

Bahoo  Kisseu  Succa  Mootierjee  for 
Petitioners. 


A  conviction  may  be  had  for  givinsr  false  evitience 
under  Section  19:^,  Penal  Code,  even  if  the  evidence  be 
eiven  in  matters  not  judicial  (such  as  before  tiie  Cot* 
lector  acting  in  his  fiscal  capacity  under  RmlatM 
XIX.  of  1S14),  but  it  must  be  proved  that  the  fal« 
statement  was  made  tinder  the  sanction  of  the  law. 


Bayley,  J, — Two  points  have  been  takes 
before  us  in  this  application. 

istly. — That  there  is  nothing  to  show  that 
the  offence  with  which  the  prisoners  are 
charged  comes  under  Section  193  of  the 
Penal  Code,  inasmuch  as  it  is  not  a  case  o( 
false  evidence  given  in  any  stage  of  a  judicial 
proceeding. 
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2ndiy. — ^That  no  written  answers  of  the 
prisoners  are  duly  taken. 

With  regard  to  the  first  objection,  I  would 
observe  that  the  case  in  which  the  false  evi- 
dence is  given  was  pending  before  the  Col- 
lector acting  in  his  fiscal  capacity  under 
Regulation  XIX.  of  1814.  Now,  this  case 
is  covered  by  these  terms  in  page  163  of 
the  Penal  Code,  in  the  notes  given  by 
Morgan  and  Macphe^son :  "  To  support  a 
''charge  under  the  latter  Clause  of  the 
"  Section,  the  general  requisites  are  the 
"same  as  those  already  mentioned,  except 
that  the  proceeding  in  this  case  is  not  a 
judicial  one.  It  is  equally  essential  to 
"show  that  the  false  statement  was  one 
"  made  under  the  sandion  of  the  lawy  whe- 
"ther  upon  oath  or  on  a  declaration  which 
"the  law  allows  to  be  substituted  for  an 
"  oath  in  matters  not  judicial!' 

As  to  the  second  objection,  I  would  ob- 
serve that  there  was  a  petition  put  in  by 
the  prisoners,  setting  forth  all  they  intended 
to  urge.  They  had  also  a  vakeel  to  plead, 
and  mooktear  to  act  for  them.  The  mere 
fact  of  there  being  no  separate  answer  put 
in  by  the  prisoners  will  not,  I  think,  under 
such  circumstances,  prejudice  the  case  of 
the  prisoners.  The  plea  is,  I  think,  a  mere 
technical  objection;  and,  save  and  except 
this  technical  informality,  there  is  nothing 
in  the  whole  case  to  justify  interference 
under  Section  404.  I  have  ho  doubt  that, 
if  the  prisoners  had  been  asked  whether 
they  would  prefer  filing  an  answer  or  plea 
in  form  or  doing  what  they  did — give  in 
a  Iftpglhy  petition,  and,  besides  that,  appoint- 
ing a  vakeel  or  mooktear  in  their  defence 
— they  would  have  unhesitatingly  preferred 
the  latter  course,  as  giving  them  the  fullest 
opportunity  of  laying  before]  the  Court  what 
they  had  to  say  in  their  defence. 

I  would  reject  this  application. 
Vol.  XIV. 


The  30th  July  1870. 

Present: 

The  Hon'bl«  L.  S.  Jackson  and  Dwarkanath 

Mitler,  Judges, 

Criminal  Trespass— Procedure— Reference  to 
the  High  Court-— Joint  Magistrate—Section 
44Z,  Penal  Code—  Section  434,  Code  of  Cri- 
minal Procedure. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Courts  under  Section 
434  ^f  l^^  Code  of  Criminal  Procedure, 
by  the  Magistrate  of  the  24'Pergunnahs. 

The  Queen  versus* Chooxzxaonx  Sant. 

It  is  essential  to  a  conviction  for  criminal  trespass, 
under  Section  441  of  the  Penal  Code,  that  there  should 
be  the  intent  to  commit  an  offence,  or  to  intimidate, 
insult,  or  annoy  any  person. 

A  Joint  Magistrate  of  a  district  has  no  power  to 
make  a  reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure.  Such  references 
can  be  made  only  by  the  Sessions  Judge  or  by  the  Magis- 
trate of  a  district. 

• 

Jackson,  J, — This  is  a  reference  by  the 
Magistrate  of  the  District,  submitting  for 
revision  the  proceedings  of  a  Deputy  Ma- 
gistrate, Baboo  *  *  *  ,  who  has 
convicted  a  person  named  Chooramoni  Saut 
of  criminal  trespass,  and  sentenced  him  to 
a  fine  of  10  rupees,  and  in  default  of  pay- 
ment to  imprisonment  for  3  days. 

The  conviction  in  question  is  absolutely 
illegal,  in  the  first  place,  because  there  has 
been  no  proper  trial.  The  complainant  was  not 
examined  in  the  presence  of  the  accused^  nor 
was  *any  evidence  whatever  recorded  in  his 
presence.  The  Deputy  Magistrate  justifies 
this  proceeding  by  reference  to  Seetion  265 
of  the  Criminal  Procedure  Code,  which,  he 
says,  does  not  require  that  the  complainant 
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shoald  be  examined,  bat  merely  thai "  the 
sabstance  of  the  complaint  shall  be  stated  to 
the  accnsed  person,  and  he  shall  be  asked 
if  he  has  any  cause  to  show  why  he  shoald 
not  be  convicted."  That  Section,  however, 
goes  on  to  say  :  "  If  the  accused  person  admit 
the  truth  of  the  complaint,  and  show  no 
sufficient  cause  why  he  should  not  be  con- 
victed, the  Magistrate  may  convict  him 
accordingly." 

Now,  strange  to  say,  the  accused  person 
was  not  even  asked  whether  he  had 
committed  the  offence  imputed  to  him 
or  not;  but  several  questions  were  put  to 
him  by  the  Deputy  Magistrate,  of  which 
the  first  was,  "  Did  you  bring  out  certain 
articles  from  the  plaintiff's  house  as  stated 
by  him.^"  secondly,  "Whose  properly  are 
these  articles?"  thirdly,  "What  authority 
had  you  to  enter  the  plaintiff's  house? '  and, 
fourthly,  " Have  you  any  excuse?" 

Section  266,  however,  provides  that,  "  if 
the  accused  person  do  not  admit  the  truth 
of  the  complaint,  the  Magistrate  shall  pro- 
ceed to  hear  the  complainant,  and  such  wit- 
nesses as  he  may  produce  in  support  of  his 
complaint ;  and  also  to  hear  the  accused  per- 
son and  such  witnesses  as  he  shall  produce 
in  his  defence." 

The  Magistrate,  on  the  back  of  this  ex- 
amination of  the  accused,  stated  :  ''  The  ad- 
mission of  the  accused  amounts  to  a  con- 
fession of  gnilt,  so  far  as  the  charge  of  tres- 
pass is  concerned,  and  his  pleader  declines  to 
examine  any  evidence."  Now,  most  mani- 
festly, the  accused  made  no  sort  of  admis- 
sion which  amounted  to  a  confession  of  guilt. 
He  stated  that  he  had  accompanied  the  peon 
of  the  Moonsiff's  Court  in  execution  of  a 
decree  against  the  judgment-debtor ;  that  he 
had  only  entered  the  house  at  the  direction 
of  the  peon,  but  did  not  admit  the  commis- 
sion of  any  offence,  for  the  reason,  amongst 
others,  that  he  was  not  asked  whether  he  had 
committed  any  offence  or  not.  Under  these 
circumstances,  it  was  clearly  the  duty  of  the 
Deputy  Magistrate  to  proceed  to  take  the 
evidence. 

But,  admitting  the  facts  stated  by  the 
Deputy  Magistrate,  I  think  it  is  quite  clear 
that  no  offence  ^vas  committed.  Section  441, 
Indian  Penal  Code,  defines  the  offence  of 
criminal  trespass  in  these  words :  ''  Who- 
"ever  enters  into  or  upon  property  in  the 
"  possession  of  another  with  intent  to  com- 
''  mit  an  offence,  or  to  intimidate,  Insult,  or 
<'  annoy  any  person  in  possession  of  such  pro- 


(( 
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periy,  or,  having  lawfully  entered  into  or 
upon  such  property,  unlawfully  remans, 
"there  with  intent  thereby  to  intimidate, 
insult,  or  annoy  any  such  pers<Mi,  or  with 
intent  to  commit  an  offence,  is  said  to  com- 
mit criminal  trespass/* 

It  is,  therefore,  essential  to  this  offeoce 
that  there  should  be  the  intent  to  commit  an 
offence,  or  to  intimidate,  insult,  or  annoy  any 
person.  Now,  it  is  not  pretended  in  this 
case  that  the  accnsed  person  did  more  than 
enter  the  house  with  the  view  of  bringing 
out  the  property  all^;ed  to  belong  to  the 
j  udgment-debtor. 

The  Deputy  Magistrate  states  his  opinioa 
as  to  the  extent  of  the  power  of  Civil 
Courts  in  such  matters,  and  as  to  the  pro- 
priety of  entering  the  premises  of  third 
persons  in  execution  of  Civil  Court  decrees ; 
but  into  such  questions  I  think  it  anneces- 
sary  to  enter.  It  is  quite  clear  that  the  aa 
imputed  to  the  accused  in  this  case  had 
none  of  the  elements  of  criminal  trespass, 
and  that  no  such  offence  had  been  commit* 
ted.  The  Deputy  Magistrate,  I  think,  has 
acted  with  great  precipitation,  and  his  order 
must  be  quashed. 

This  reference  appears  to  have  beea 
made,  in  the  first  instance,  by  the  Officiating 
Joint  Magistrate  of  the  District.  The 
Joint  Magistrate  has  no  authority  to  make 
such  a  reference.  That  power  api>ears  to 
be  restricted  to  the  Court  of  Session  and 
to  the  Magistrate  of  the  District.  Althoogh 
Section  434  of  the  Code  of  Criminal 
cedure  does  not,  in  express  terms,  ose  tb 
words  "Magistrate  of  the  District,"  yrt 
Magistrate  is  only  empowered  to  make  s 
references  in  respect  of  the  proceedings  of 
Magistrate  immediately  subordinate  to  bin 
and  there  is  nothing  to  show  that  the  Dep 
Magistrate  here  was  subordinate  to  the  Jof 
Magistrate.  .On  the  contrary,  Section  aj 
Act  VIII.  of  1859,  describes  all  Magi 
and  Subordinate  Magistrates  as  being  sub-^ 
ordinate  to  the  Magistrate  of  the  Distrid 
in  which  they  exercise  jurisdiction,  tie. 
therefore,  is  the  proper  officer  to  make  r^ 
ferences  under  Section  434.  ^ 

I   desire  also  to  add   that  the  letter  of 
the  Deputy  Magistrate  in  this  case  is 
in  the  term  of  an  explanation  xA  the 
ceedings  complained  of  than  that  of  an 
ment  to  show  that  the  opinion  of  the  * 
I  trate  who  made  the  reference  was  incorrect* 

I      Miner,  J. — I  concur. 
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The  3rd  August  1870. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Reference  to  the  Higfh  Court — Defamation — 
Publications-Section  499,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 
Xe/erence  to  the  High  Courts  under  Ciriular 


Assuming  that  the  petition  which  is  the 
subject  of  complaint  in  this  case  contained 
matter  of  imputation  concerning  Dr.  Greene, 
which  was  calculated  to  harm  his  reputation 
(and  that  this  was  so,  I  suppose  there  is  no 
room  for  doubt),  I  am  of  opinion  that  the 
act  of  filing  it  in  Court,  necessarily  with 
the  intention  that  it  should  be  read  by 
other  persons  than  the  writer  of  it,  amounted 
to  making  or  publishing  the  imputation  with- 
in the  meaning  which  these  words  bear  in 
Section    499    of    the  Indian  Penal    Code. 


Order  No.  ,7,  dated  ijth  June  .863,  by  (he  \  ^^«  J"'',^  ^PP^f"  *«  have  bought  other- 
Sessions  Judge  of  Tipperah,  in  the  case  0/ '  *'8«  °°  ^^.s  point  and  for  that  cause  solely 
Dr.  J.  A.  Greene  vereus  Sfr.  J.  P.  Delai    '«  "^V^""  '^"^'f^  the  Magistrate  s  decision ; 
•^  -^  ,  but  It  seems  to  me  that,  on  commg  to  his 

^^^'  '  conclusion,    he    has    reasoned    erroneously 

Object  of  Circular  Order  No.  17,  dated  17th  June    upon    the    authority    of    Certain    English 


1S63,  pointed  out. 

The  act  of  filin|^  in  Court  a  petition  containinfif  im- 
putations concerningr  a  person  calculated  to  harm  his  re- 
putation, with  the  intention  that  it  should  be  read  by 
other  persons,  amounts  to  making  or  publishinfi^  the  im- 
putation within  the  meaning  of  Section  499  of  the 
^enal  Code. 

The  criminal  law  of  this  country  with  regard  to  de 


cases.  It  is  nowhere  laid  down,  as  far 
as  I  am  aware,  by  the  English  decisions 
that  the  uttering  of  defamatory  matter, 
whether  spoken  or  written,  in  a  Court  of 
Justice,  does  not  constitute  a  publication 
in  fact.  The  doctrine  which  governed  the 
decision  in  Henderson  versus  Bromehead  and 


famation  depends  on  the  construction  of  Section  499  of  I  ^.u^-  ijUp,  racpa  iq  that  the  orraQinn  nrotect- 
the  Penal  Code,  and  not  on  what  may  be  the  En^ish     ^^^f  "'^^  ^^^^\  *^  ^"^^  ^"®  OCCaSIOn  proieci- 

law  on  the  same  subject.  ed  the  utterer  from  an  action  for  damages, 

„,         ^     T  .       .       i'  ^1  prevented  the  publication  from  being 

Phear,  J.-Ix    appears   to    me   that  the  j  ^^^^  ^  ^^  as  that  for  which  the  sufferer 

present  reference  to  this  Court  has  been  ir-  >  ^^^j^  ^^^^^  damages.  In  the  very  case  of 
regularly  made.  Circular  Order  No.  17  of  Henderson  versHs  Bromehead,*  Mr.  Justice 
17th  June  1863  IS  only  applicable  to  cases  jr^rfe  said:  "The  point,  in  reality,  proposed 
where  the  Judicial  Officer,  who  has  passed  a  ^^^  ^^^  consideration  is  whether  the  plaint- 
decision  on  a  matter  duly  brought  before  |  jff.  4nstead  of  prosecuting  for  perjury,  has  a 
bim.    himself   entertains    doubts  as   to   the    ^ght  to  bring  this  action;"  and,  undoubtedly, 


correctness   of  the  construction    which    he 
has  therein  placed  on  some  part  of  the  two 


even  in  England,  if  the  defamatory  allegations 
made  on  oath  are  false  to  the  knowledge  of 


^/iu,!?^^  5.u^!^:^.?.  '!^^"_^!!^in^^"^-lA°  '  the  utterer,  he  is  generally  liable  to  be  cri- 

.^-*         ^-    s.  minally  punished  in  one  form  or  another. 

But  I  think  further  that  the  Judge  erred  in 
looking  outside  the  Penal  Code  itself  for 
the  purpose  of  ascertaining  the  criminal 
law  of  this  country  with  regard  to  defama- 
tion.   If  the   facts,  which   are   the  subject 


enable  a  subordinate  officer  to  call  in  ques- 
tion the  decision  by  which  his  official  su- 
perior overrules  his  judgment.  In  the 
instance  which  is  now  before  us,  the  Offi- 
ciating Joint  Magistrate  is  so  far  from  en- 
tertaining any  doubt  as  to  the  soundness  of 


his  own  decision  that  he  especially  invites  us  ^f  ^  complaint,  fall  within  the  limits  of  the 
to  declare  that  the  Judge  committed  .error  definition  in  Section  499,  construed  as  the 
in  taking  a  view  of  the  law  different  from  I  section  ought  to  be  according  to  the  plain 
that  >which  he,  the  Joint  Magistrate,  took.  ^  meaning  of  the  words  therein  used,  and  if 
Notwithstanding,  however,  the  irregular  ^y^  ^^e  not  covered  by  any  of  the  excep- 
character  of  the  reference,  I  thought,  on  its  |  ^j^^g  ^^  ^e  found  in  the  Code,  then,  in  my 
cowing  before  us,  that  the  record  of  the  case  ^i^gment,  they  amount  to  defamation  quite 
ought  to  be  sent  for  in  exercise  of  our  gene-  irrespective  of  what  may  be  the  English 
ral  powers  of  revision,  because  it  seemed  j^^  ^„  ^^^  game  subject. 
to  me  from  the  copy  of  the  Judge's  judg-  v^^^y^  on  turning  to  the  record,  it  appears 
mcnt,  which  was  attached  to  the  reference,  |  ^^  ^^  ^at  the  Sessions  Judge  did  find,  as 
that  that  officer  had  found  facts  such  as  ^  ^  fact,  that  Mr.  Delanney,  in  the  civil  suit 
would  render  Mr.  Delanney  in  law  guilty  ^^  Mahomed  Ghazee  versus  Delanney,  filed 
of  the  offence  charged  against  him,  and  yet  1  ^^  ^^g^^  t^  be  filed  in  Court  the  petition 

had   improperly    refrained  from  convicting/ 

bim  of  that  offence.  *  *  4  H.  and  N.,  p.  569, 
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defamatoiy  of  Dr.  Greene,  which  is  now 
complained  of,  and  also  found  that  Mr.  De- 
lanney,  in  so  doing,  did  not  act  in  good  faith. 
I  think  that,  having  so  found  the  facts,  the 
Sessions  Judge  was  bound  in  law  to  convict 
Mr.  Delanney  of  the  offence  specified  in 
Section  499,  with  which  he  was,  charged, 
and  that  it  was  a  mistake  of  law  on  his 
part,  in  the  face  of  such  facts,  to  acquit  Mr. 
Delanney  as  he  did  by  reversing  the  decision 
of  the  Magistrate. 

In  *his  view  it  is  open  to  this  Court  on 
revision  to  correct  the  error  which  the 
Sessions  Judge  has  committed.  In  truth, 
the  very  occurrence  has  taken  place  here, 
which  Sir  Barnes  Peacock  imagined  and 
put  forward  by  way  of  illustration  in  the 
judgment  delivered  by  him  in  Regina  versus 
Gora  Chand  Gope,  and  reported  in  5  Weekly 
Reporter,  Criminal  Rulings,  page  45.  He 
then  said : —  . 

"  If  a  Judge  on  appeal  should  uphold  the 
finding  of  a  Magistrate  on  the  facts,  and 
reverse  his  decision  in  point  of  law,  and 
pronounce  a  judgment  of  acquittal,  and  order 
the  prisoner  to  be  discharged,  there,  as  the 
acquittal  would  be  merely  on  a  point  of  law, 
this  Court,  as  a  Court  of  revision,  jnight 
reverse  the  judgment  of  acquittal,  and  order 
the  sentence  of  the  Magistrate  to  stand." 

It  seems  to  me  fitting  that  we  should 
in  this  way  interfere  in  the  present  case. 
The  conduct  of  Mr.  Delanney  in  one  respect, 
no  doubt,  is  so  purely  contemptible  as  to  be 
perhaps  unworthy  of  notice.  The  statements 
made  by  him  in  this  petition  are  just  those 
which  fall  from  the  mouths  of  the  meanest 
prisoners  in  the  dock  in  the  vain  hope  of 
influencing  the  Court  when  the  evidence 
against  them  proves  conclusive;  and,  besides, 
they  are  so  un-English  that  an  English  gen- 
tleman might  afford  to  disregard  them ;  but, 
on  the  other  hand,  it  is,  I  think,  most  impor- 
tant in  the  interests  of  the  public  that  the 
procedure  of  our  Courts  of  Justice  should 
not  with  impunity  be  used  as  the  means 
of  indulging  feelings  of  personal  spite.  It 
is  quite  time  for  litigants  in  many  of  our 
mofussil  Courts  to  learn  that,  if  they  make 
written  statements  and  petitions  the  vehicle 
of  groundless  accusations  against  their  op- 
ponents or  other  persons,  whatever  may  be 
their  purpose,  they  do  so  at  their  pwn  peril. 

.    The  Sessions  Judge  says,  probably  with 

:  much  truth,  that,  if  the  Subordinate  Judge, 

who  tried  the  ca^e  of   Mahomed   Ghazee 

versus     Delanney,    had    acceded    to    the 


prayer  of  the  petition,  and  had  recalled 
Dr.  Greene  as  a  witness,  Mr.  Delaniiej's  at- 
tack upon  Dr.  Greene's  reputation  wookT 
have  been  rendered  ineffectual  by  the  resuk 
of  the  renewed  examination*  But  I  do  sot 
agree  with  the  Judge  in  thinking  that  the 
Subordinate  Judge  ought  to  have  taken 
this  course.  It  appears  that  Mr.  Delanney 
was  present  by  himself  and  his  vakeel 
during  the  time  of  Dr.  Greene's  examination, 
which  took  place  on  the  14th  January;  yet 
it  was  not  till  the  27th  of  the  same  month, 
just  a  fortnight  afterwards,  that  Mr.  Delan- 
ney filed  the  petition  in  question,  and  therd)? 
asked  to  have  Dr.  Greene  recalled  for  re- 
newed cross-examination.  In  my  opinioii, 
the  Subordinate  Judge  exercised  a  wise 
discretion  in  refusing  to  recall  the  witness 
after  that  lapse  of  time,  when  no  soffickitt 
reason  was  assigned  for  the  delay. 

On  the  whole,  then,  I  am  of  opinion  tbit 
the  order  of  the  Sessions  Judge  shonld  be 
reversed,  and  that  the  conviction  and  sen- 
tence of  the  Magistrate  should  stand. 

Jackson^  J, — I  fully  concur  in  the  obser- 
vations recorded  by  my  learned  colleague, 
and  in  the  order  which  he  has  passed.  If 
Mr.  Delanney  made  the  imputation  in  tbe 
petition  presented  by  him  to  the  Civil  Ccnrt 
without  good  faith,  he  is  liable  to  panisk- 
ment  for  defamation.  His  act  will  xxA  cooc 
within  the  ninth  exception  to  the  499th 
Section  of  the  Penal  Code,  in  which  defama- 
tion is  defined.  I  also  think  with  Mr. 
Justice  Phear  that  in  this  country,  vhere 
litigants  are  so  habitually  regardless  of 
the  allegations  they  prefer  against  their  op- 
ponents, it  is  right  and  proper  that  they 
should  understand  that  false  defamatory 
allegations  made  without  good  faith  are 
punishable  under  the  criminal  laws  of  the 
country. 


The  6ih  August  1870. 

Preseni  : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hol>- 

house,  Judges, 

Right  of  way— CivU  suit—SectiOo  330^  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Courts  under  &chm 
434  ^f  ^^^  Code  of  Criminal  Procgdwru 
by  the  Officiating  Sessions  Judgt  of  Par^ 
neah,  in  the  case  of  Bhoiro  MunduJ. 

A  Magistrate  is  bound,  under  Section  yto  of  tl^Coit 

of  Criminal  Procedure,  to  investigate  a  case  in  ^AiA 

the  complainant  alleged  that  his  right  of  way  toi 
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Labourer— Breach  of  contract— Act   XIII.  of 

1859- 


versus 
Raja  Doomney ; 


versus 
Rughoonaih  Dome. 


been  ioterferad  with,  and  ought  not  to  refer  the  com-  The  lOth  August  1 8 70. 

plainant  to  the  Civil  Court. 

■  Present  * 

Reference. — One    Bhoiro     Mundul    peti-  I 

tioned  the  Magistrate  of  this  District,  allejr-  !  ''^^^  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 

.u  *      -*  •  1.  J    1      J  \  house,  Bart,,  Judges, 

ing  that  certain  persons  had  closed  up  a  path    _  _  » ./     5 

along  which  he  (the  petitioner)  had  a  right 

of  way/and  the  use  of  which  was  necessary     „  -  ..,,-,.,   ^  .      r. 

r  X         u-    u  .    .!_         i_i.  /  !  Rv^rence  to  the  High  Court ,  under  Section 

for  egress  from  his  house  to  the  pubhc  road,  j     ^^^  ^f  the  Code  of  Criminal  Procedure,  by 

The  Joint  Magistrate  referred  him  to  the  Civil        the  Sessions  Judge  of  Beerbhoom. 

Court.    He  repeated  his  application  the  next  |     Koonjobeharry  Lall  on  behalf  of  Messrs. 
day,  but  with  no  further  success.     It  appears  \  Lyall  k  Co. 

to  me  that  the  petitioner  had  every  right  to 
have  his  case  investigated  under  the  provi- 
sions of  Section  320  of  the  Criminal  Proce- 
dure Code.  That  Section  exactly  meets  this  ^"^ 
case,  and  the  Joint  Magistrate  was  bound  to  Koonjobeharry  Lall 
ascertain  whether  the  path  "  in  dispute  was 
open  to  the  use*  of  the  petitioner,  and,  in  the 
event  of   his   finding  that  it  was,  to  order 

It  Ml.   i      ^      .*  ^z.        T       L      J  J         A     1  Where  a  labourer  contracted  with  the  manasferofa 

that     possession      thereof     should    not     ^(f  ,  silk.factoryforamoney;Considerationtoworkatthefac. 

taJ^en  to  the  exclusion'  of  the  petitioner.  \''^  ^^^  (?"^  months  in  a  year  for  a  period  of  three 

^  ^  years,  and  broke  the  terms  of  his  contract,  he  was  held 

I  would  not  trouble  the  High  Court  were  ;  rtdVofrhTi^^^^^^^^^ 

it  not  that  the   position  of   the   petitioner  is     tract  was  an  unreasonable  one,  and  therefore  one  which 

^  ^  ought  not  to  be  enforced  by  him,  was  set  aside. 

very  materially  affected  by  the  Magistrate's        ..  -^     rr,  ..  .  , 

,         -- .  , .  .  Hobhouse,    7.— This  reference    is  made 

order.    If  he  can  prove  his  recent  enjoyment    ^^  ^^e  Sessions  Judge  of  Beerbhoom,  who 

of  the  use  of  the  path,  he  is  entitled  to  relief '  states  the  case  as  follows  : — 

from    the  necessity  of  going  to  the   Civil  ujyj^ssrs.  Lyall  &  Co,  silk-manufacturers 

Court,  and  a  burden  of  proof  will  be  trans-  in  this  zillah,  have  sued  certain  spinners* for 

ferred  from  his  shoulders  on  to  those  of  the  breach  of  contract    during    the   last   silk- 

I            r  u        *L    Tc  *u    /-     _-.         -J  manufacturine:  season.     The   contracts  are 

closers  of  the  path.  If  the  Court  consider  my  g,^^  ^.^^  the  records,  and  purport  to  extend 

view  correct,  I  would  ask  it  to  quash  the  two  over  three  years  from  1868.  The  Magis- 
orders  of  the  17th  and  i8ih  May  respec-  '  trate  has  declined  to  go  into  the  merits  of 
^-1  J  *     J-      *  *u    nvr     •  *    *    *  the  cases,  considering  that  the  contract  in 

lively,  and  to  direct  the  Magistrate  to  pro-    ^^  ^^^'  j^  ^^  unrelsonable  one,  and  has 

ceed  under  Section  320.    I  may  mention  that    dismissed  both  cases. 
1  find  my  view  fortified  by  a  case  exactly  in        .,  ^^^^^  ^^^  XIIL  of   1859  extended  to 
point  reported  at  page  64,  Volume  2  of  the  ,  Beerbhoom   by   Resolution    of  the   Lieute- 
Weekly  Reporter.  nant-Governor,    dated    2nd   January    1863, 

V  J         4    /•  ji,    ZT'  1.  n      /  printed  and  published  at  page  24,  Calcutta 

Judgment  of  the  H,gh  Court.  ,  P,^^^^,^  ^^    V^^  ^^^^^^   •jg^.j^   both  these 

Hohhouse,  /.—We  think  that  the  Judge  ,  cases  can  be  tried  before  the  Magistrate  of 
is  right ;  and  we  direct  that  the  orders  of  the    this  District.    The  order,  therefore,  of  the 

Magistrate  of  date  17th  and  i8ih  May  re-  ;  j^^flf  Ij^^'^'  ''''■''«"'"  ^""^  ''°°''"^  ^  ** 
spectively  be  set  aside,  and  that  he  proceed 

#^  ^r.^.,;-^  ;«f«  *«^  /i*.f«rr«;«^  tKo  «.,^»f;^«  "  The  matter  has  already  once  been  dis- 
to  enquire  into  and  determine  the  question  ^^  ^^  ^^^  Honorable  the  Judges  of 

in  the  manner  provided  by  Section  320  of  j^e  High  Court  on  21st  April  1864,  in  the 
the  Act.  case  of   Messrs,   Lyall  &   Co.    versus   Ro- 

e 


30 


Criminal 


THB  WEEKLY   RBPORTtR. 


Rulings.         [Vol.  XIV. 


meshwar  Korah,  and  in  which  orders  were 
passed  for  the  Magistrate  to  try  the  case. 
The  present  suits  under  Act  XIII.  of  1859 
are  of  a  similar  nature,  and  I  solicit  the 
orders  of  the  High  Court  thereon.  Both 
records  are  submitted  for  the  purpose  of 
being  laid  before  the  High  Court.*' 

The  Magistrate  passed  ihe  following  order 
dated  the  28th  June  1870:— 

'^  It  appears  to  me  that  this  contract  is  an 
unreasonable  one,  which  ought  not  to  be 
enforced  here.  The  accused  is  bound  to 
work  for  the  factory  for  three  years,  not 
continuously,  but  only  for  the  particular 
months  when  silk-spinning  goes  on,  viz., 
Shrabun,  Agrahun,  Magh,  and  Choit.  The 
complainant  in  no  wise  binds  himself  to 
employ  accused  even  in  those  monihs,  and 
no  provision  whatever  is  made  for  the  ac- 
cused in  the  eight  months  in  which  no  em- 
ployment is  found.  This  contract  would,  in 
fact,  render  accused  liable  to  starvation,  unless 
plenty  of  work  could  be  obtained  in  the 
neighbourhood  for  the  eight  idle  months.  If 
complainant  undertook-  to  employ  defendant 
for  twelve  months  continuously,  it  would  be  a 
different  thing ;  but  it  is  unreasonable  to  bind 
down  defendant,  a  mere  labourer,  to  such 
an  agreement,  which  would  prevent  his  leav- 
ing the  neighbourhood,  or  perhaps  doing 
anything  to  support  himself.  Charge  is  dis- 
missed." 

The  complainants  in  these  cases  charged 
one  Rajah  Doomney  and  another  with  a 
breach  of  contract  under  the  provisions  of  Act 
XIII.  of  1859 — an  Act  especially  in  force 
in  the  District  of  Beerbhoom,  whence  this 
reference  has  proceeded.  The  Magistrate, 
having  taken  the  evidence  of  the  complain- 
ant, refused  to  proceed  with  the  case,  on  the 
ground  that  the  contract  was  unreasonable, 
and  so  ought  not  to  be  enforced  in  the 
Magistrate's  Court. 

In  the  opinion  of  the  Magistrate,  the  un- 
reasonableness of  the  contract  would  seem  to 
have  consisted  in  this,  viz.y  that  it  was  not 
a  continuous  contract  for  every  month  of 
the  year,  but  only  for  certain  months  in  the 
year  ;  and  also  that,  whereas  the  complainant 
did  not  bind  himself  to  employ  the  accused 
for  any  length  of  time  at  all,  on  the  other 
hand  no  sort  of  provision  was  made  for 
sustenance  and  employment  of  the  accused 
for  the  eight  months  of  the  year  not  covered 
by  the  contract. 


We  do  not  think  that  this  is  a  sufficient 
reason  on  the  part  of  the  Magistrate  for 
declining  to  enter  into  the  case,  and  to  sum-  * 
mon  the  accused  and  the  witnesses  for  the 
complainant.  The  law  says  that,  when  any 
labourer  shall  have  received  an  advance  of 
money  on  account  of  any  work  which  he 
shall  have  contracted  to  perform,  and  when 
such  labourer  shall  wilfully  and  without 
lawful  or  reasonable  excuse  neglect  or  refuse 
to  perform  such  work  according  to  the  terms 
of  his  contract,  then  the  master  or  the  em- 
ployer may  complain  to  the  Magistrate, 
and  the  Magistrate  shall  thereupon  issoe  a 
summons  or  a  warrant,  as  he  shall  think 
proper,  for  bringing  the  labourer  before 
him,  and  shall  hear  and  determine  the 
case. 

And  then  the  law  goes  on  to  say :  \i  it 
shall  be  proved  to  the  satisfaction  of  tbe 
Magistrate  that  such  labourer  has  received 
money  in  advance  from  the  complainant  on 
account  of  any  work,  and  has  wilfully  and 
without  lawful  or  reasonable  excuse  neg- 
lected or  refused  to  perform  such  woik 
according  to  the  terms  of  his  contract,  then 
the  Magistrate  shall  proceed  against  the 
labourer  in  the  wav  thereinafter  described. 

Now,  the  contract  in  this  instance  was  of 
this  nature:  The  complainant  is  the  agent 
of  Messrs.  Lyall  <&  Co.,  who  have  extensive 
silk-manufactories  in  the  District  of  Beer- 
bhoom, and  one  especially,  a  Cootee  called 
Gonatea.  The  Manager  for  the  Cootee  swore 
that  he  had  advanced  the  accused  a  sum  of 
money,  and  had  summoned  him  to  work  at 
the  above  silk-manufactory  in  accordance 
with  the  terms  of  the  contract,  which  be 
averred  had  been  given  by  the  accused, 
and  which  he  filed  on  record.  The  contract 
was  of  this  nature.  The  accused  was  to 
receive  wages  at  the  rate  of  5  rupees  a 
month,  and  these  wages  were  apparently  to 
be  given  for  such  periods  as  the  silk- manu- 
facture was  going  on  at  the  Cootee — ^that  is, 
for  4  months  out  of  the  12  months  of  tbe 
year;  and  the  contract  was  to  last  for  a 
period  of  three  years,  namely,  from  the  ist 
October  1868  to  the  30th  September  1871, 
The  accused  contracted  to  attend  every  daj 
at  the  Cootee  during  the  manufacturing 
season,  and  to  work  on  every  such  day  in 
spinning  silk ;  and  he  agreed  that,  if  on  any 
day  he  should  be  absent,  or  if  he  should  go 
to  spin  for  any  other  person,  then  he  should 
be  liable  for  breach  of  his  contract.  Wc 
do  not  see  anything  unreasonable  in  sack 
a  contract.    The  labourers,  whose  business 
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is  to  spin  silk,  and  who  are  skilful  in  that 
business,  must  know  that  the  business  is 
only  carried  on  for  a  certain  niflnber  of 
months  throughout  the  year.  Where,  there- 
fore, a  laborer  undertakes  to  work  at  such 
business  for  the  limited  period  of  three 
years,  he  must  be  held  to  do  so  with  his  eyes 
open,  and  knowing  well  what  he  was  about. 

On  the  other  hand,  the  manufacturer  is 
perfectly  aware  that  the  business  of  the 
factory  will  stop  if  he  does  not  arrange  be- 
forehand with  the  labourers  to  work  at  the 


the  cattle  to  enter  the  prosecutor's  fields,  knowing  that, 
by  so  doingf,  he  is  likely  to  cause  damag^e.  Mere  neg- 
lect to  keep  the  cattle  from  straying  is  not  sufficient. 

Couck^  C.J, — In  this  case  the  Magistrate 
says :  '*  It  is  quite  clear  on  the  prosecutor's 
''  statement  that  a  prosecution  for  mischief 
"  against  the  owners  of  the  trespassing  cat- 
"  lie  will  properly  lie,  for,  though  it  is  quite 
"possible,  and  in  fact  most  probable,  that 
''  they  did  not  intend  to  do  actual  damage,  it 
**  is  proved  that  they  must  have  known  that 
"it  was  likely  to  occur,  and,  in  fact,  Mxre 
"  warned  of  what  damage  had  been  done  by 


factory  in  such  detail    of  the  factory- work  i  "  the  prosecutor.     Again,  it  is  no  excuse  to 


for  the  limited  period  during  which  the  fac- 
tory is  at  work. 

There  was  nothing,  therefore,  unreasonable 
either  on  the  part  of  the  contractor  or  the 


"plead  that  they  did  not  actually   take  the 

"  animals  to  the  compound  and  drive  'them.* 

"  In  the  case  of  Shiraz  he  was  seen  watch- 

"  ing  them  while  they  grazed  ;  while   it  is 

-     ,        .  .     J    "  plain  that  Grish  Chunder,  by  the  mere  act 

contractee,  and,  where  the  contractee  received    «  ^^  i^^j„g  ^^^^  ^y^^  2,xi\m2\%  to  stray  at  large, 


a  sum  of  money  in  advance  of  his  contract, 
had  been  summoned  in  accordance  with  the 
terms  of  his  contract  to  work  at  the  factory, 
and  had  neglected  (if  he  had  neglected)  to 
attend,  he  was  clearly  liable  to  a  prosecu- 


"  turned  them  into  Major  Forbes's  compound, 
"where  they  daily  repaired,  and  were  daily 


(( 


seen. 


I  understand  the  Magistrate,  then,  to  find 


tion  under  Act  XIII.  of  1859.  This  view  !  at  the  utmost  that  there  was  no  intention  on 
is  supported  by  a  decision  given  by  the  1  f^^  part  of  Gnsh  Chunder  to  do  damage, 
learned  Judges  of  this  Court  on  the  24th  '  but  that  he  let  loose  the  cow,  an*  that  the 
April  1864,  in  a  case  referred  from  the  I  cow  had,  on- previous  occasions,  strayed  into 
Beerbhoom  District,   No.     18    of  the    15th  1  the  compound   of  Major  Forbes.     I  think 


July  1863. 

We  direct  that  the  Magistrate's  order  of 
the  28th  June  1870  be  set  aside,  and  that 
he  be  directed  to  proceed  with  the  hearing 
and  determination  of  the  cases  referred. 


The  12th  August  1870. 
Present : 

The  Hon'blc  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

CAfile-trespass— Mischief— Section  435, 
Penal  Code. 

Heference  to  the  High  Court,  under  Section 
434  ^f  ^^^  ^^^^  9f  Criminal  Procedure, 
^  by  the  Sessions  Judge  of  Nuddea. 


that  it  is  not  a  causing  cattle  to  enter  upon 
the  compound  within  the  meaning  of  Section 
425  of  the  Penal  Code.  This  Section  re- 
quires something  more  than  neglect  on  the 
part  of  the  owner  of  the  cattle  to  keep  them 
from  straying.  He  must  in  some  way  cause 
the  cattle  to  enter  the  field,  knowing  that,  by 
so  doing,  he  is  likely  to  cause  damage.  It 
does  not  appear  to  me  that,  taking  the  find- 
ing of  the  Magistrate  to  be  supported  by 
the  evidence,  there  was  here  an  offence  for 
which  Grish  Chunder  was  liable  to  be  pun- 
ished. It  was  not  even  shown  that  the  cow 
was  let  loose.  So  that,  supposing  that  the 
letting  the  cow  loose  with  a  knowledge  that 
it  had  such  a  propensity  to  go  into  Major 
Forbes's  compound,  that  it  would  inevitably 
go  there  on  being  let  loose,  would  be  a 
causing  within  the  meaning  of  Section  425, 
there  was  no  evidence  here  that  the  accused 
person  did  so.  All  that  seems  to  have  been 
shown  was  that  there  was  a  neglect  to  keep 


Major  Forbes  versus  Grish  Chunder  Bhutta- '  the  cow  fastened  up,  so  as  to  prevent  it  from 


charjee. 

Mr%  Man  Mohun  Ghose  in  support  of  the 

reference. 

To  render  a  |iersoii  liable  under  Section  435  of  the 
Penal  Code  tor  mischief  in  consequence  of  damage  done 
by  cattle^trespass,  he  must  in  some  way  have  caused 


straying  in  any  place.  That  is  not  a  case 
within  Section  425.  If  Major  Forbes  has 
got  a  compound  which  is  open  to  the  incur- 
sions of  the  cows  of  the  neighbouring  people, 
he  ought  to  protect  it  in  some  way,  and  not 
seek  the  aid  of  the  criminal  law.  Where 
the  owner  of  the  cattle  does  nothing  which 
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may  fairly  be  considered  as  a  causing  the 
animals  to  go  into  the  compound,  he  is  not 
liable  to  be  punished.  I  think  upon  the  find- 
ing of  the  Magistrate  this  is  clearly  not  a 
case  within  the  criminal  law,  and  the  con- 
viction must  be  annulled. 

Jackson,  7^—1  am  of  the  same  opinion. 
That  which  is  set  up  against  the  accused 
person  amounts  merely  to  negligence  in  suffer-  | 
ing  his  cow  to  go  abroad  with  the  knowledge, 
no  doubt,  that  the  cow  was  likely  to  enter 
the  compound  of  Major  Forbes  or  some  other 
person,  and  there  do  some  damage.  Now, 
this  negligence  is  not  the  same  thing  as  by 
an  illegal  omission  causing  a  thing  to  be 
done.  I  entirely  concur  in  thinking  that 
the  Section  requires  an  actual  causing;  and 
that  it  is  that  active  causing,  coupled  with 
the  intention  or  the  guilty  knowledge,  so  to 
say,  that  constitutes  the  offence  under  the 
Section. 


The  13th  August  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Procedure— Reg^istration  Act—Jnry— Irregu- 
larity. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Abdool  Kurreem. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  the  2/f.-Pergunnahs,  on  a 
charge  of  making  false  statements  under  the 
Registration  Act, 

Bahoos  Chunder  Madhuh  Ghose  and  Romesh 
Chunder  Mitter  for  the  Appellant. 

An  ofiFence  under  Section  91  of  the  Registration  Act 
oueht  not  to  be  tried'  with  the  assistance  of  a  Jury. 
Where,  however,  such  offence  was  tried  with  the  assist- 
ance of  a  Jury,  and  the  verdict  of  the  Jury,  who  were 
unanimous  in  convicting  the  prisoner,  was  approved  of 
by  the  Sessions  Judge,  the  High  Court  considered  it 
unnecessary  to  quash  the  proceedings. 

Jackson,  J. — In  this  case  the  Court  of 
Session  tried  the  defendant,  who  has  been 
convicted  of  an  offence  under  Section  91  of 
the  Registration  Act  (XX.  of  1866)  with 
the  assistance  of  a  Jury.  This  seems  to 
have  been  by  some  mistake,  inasmuch  as  the 
Local  Government  does  not  appear  to  have 
authorized  or  ordered  the  trial  of  offences 
under  the  Registration  Act  to  be  by  a  Jury  ; 
and  the  pleader  for  the  appellant  has  con- 
sequently  asked  the  Court  to  quash  the  pro-  i 


j  ceedings,  on  the  ground  that  such  trial  was 
irregular  and  void. 

I  It  appears  that  the  Jury  were  unanimous 
'  in  finding  the  prisoner  guilty,  and  that  the 
Judge  approved  of  the  verdict.  We,  there- 
fore,  thought  it  unnecessary  to  quash  the 
I  proceedings,  but  intimated  to  the  vakeel  that 
he  was  at  liberty  to  deal  with  the  case  as  if 
the  prisoner  had  been  convicted  by  the 
Judge  in  conformity  with  the  opinion  of 
Assessors,  and  that  he  might  go  into  the 
facts. 

He  thereupon  read  to  us  some  portion  of 
the  evidence ;  but  it  seems  quite  clear  that 
the  prisoner  was  most  properly  convicted  of 
committing  an  offence  unfortunately  too  com- 
mon, namely,  of  selling  himself  for  the  pur- 
pose of  falsely  identifying  persons  of  whom 
he  had  no  knowledge,  and  thereby  indudof 
the  Registrar  to  register  a  document  I 
think  that  he  was  quite  correctly  and  rightly 
convicted,  and  that  the  sentence  i3  by  bo 
means  excessive. 

Mitter,  ^.—I  concur. 


The  13  th  August  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B,  Kemp» 

Judges. 

Rash  driving— Section  279,  Penal  Code. 

Reference  to  the  High  Court,  under  Scctisn 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Hooghly, 

Mr.  A.  W.  Larrymore  versus  Pernendoo  Deo 

Rai. 

Mr.  R.  71  Allan  for  Petitioner. 

The  actual  driver,  and  not  the  owner  of  a  carnage, 
IS  liable  under  Section  279  of  the  Penal  Code  in  case^a 
collision  and  injury  to  another  arising:  out  of  rash  drir- 
ing. 

Reference. — I  have  the  honor  to  submit 
the  papers  of  this  case  for  the  orders  of  th» 
High  Court,  under  Section  434  of  the  Code 
of  Criminal  Procedure,  together  with  the 
explanation  of  the  Joint  Magistrate. 

Section  279  contemplates  that  the  agtaal 
driver  of  a  carriage  shall  be  criminally  re- 
sponsible for  an  injury  arising  from  his  act, 
and  not  the  owner  of  the  vehicle,  aitbougb 
he  may  be  civilly  liable  for  damages. 
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In  the  present  case,  Mr.  Larrymore  was 
jriding  along  a  narrow  road,  and  called  the 
I  coachman  to  stop.  The  man  disregarded  the 
order,  and,  as  there  was  no  room  to  avoid  the 
carriage,  the  result  was  a  collision,  in  which 
Mr.  Larrymore  was  injured. 

Mr.  Larrymore  does  not  say  that  he  ad- 
dressed himself  to  the  Baboo  inside  the  car- 
riage, bat  only  to  the  cDachman ;  and  the 
Baboo  declares  he  was  sleeping,  and  knew 
nothing  about  the  matter,  nntil  his  coach- 
man told  him  of  the  accident.  The  Joint 
Magistrate  assumes  that  the  Baboo  must 
have  known  what  was  happening ;  and  that, 
as  he  did  not  interfere,  he  is  liable  under 
Section  279.  But  there  is  nothing  on  the 
record  to  show  that  the  Baboo  incited  his 
coachman  to  drive  on  after  Mr.  Larrymore 
called  out,  or  that  Mr.  Larrymore  called  upon 
the  Baboo  personally  to  stop  the  carriage; 
and  as,  therefore,  no  overt  act  has  been 
proved  or  even  charged  against  the  Baboo, 
I  think  that  the  mere  fact  of  his  presence 
In  the  carriage  could  not  make  him  crimi- 
nally liable.  It  is  not  at  all  impossible  that 
he  was,  as  he  states,  too  sleepy  to  know 
what  was  going  on,  especially  as  the  carriage 
does  not  appear  to  have  stopped  at  all ;  and, 
as  there  is  no  evidence  to  the  contrary,  or 
grounds  for  assuming  that,  although  hearing 
Mr.  Larrymore's  calls  to  the  coachman,  he 
tacitly  assented  to  the  latter  disregarding 
them,  I  think  that  the  conviction  of  the 
Baboo  under  Section  279  ought  to  be 
quashed. 

Judgment  of  the  High  Court. 

Kemp,  y. — The  coachman,  and  not  the 
Baboo,  is  liable  under  Section  279  of  the 
Penal  Code.  The  conviction  of  the  Baboo 
«mu8t  be  quashed,  and  the  fine,  if  paid, 
refunded  to  him. 


The  23rd  August  1870. 

^  Present: 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
yustice,   and  the   Hon'ble  H.  V.  Bayley, 
F.   B.   Kemp,   L.  S.  Jackson,  and  J.  B. 
Phear,  Judges, 

Appeal— High  Conrt— Non-Reipiilatioa   Dia- 
tri€t»-Section  445A,  Act  VIII.  of  1869. 

VoL  XIV. 


I  Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Dhonah  Bhooyah  and' 

others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Deputy  Commissioner  of  Singhbhoom, 

.  on  a  charge  of  house-trespass  by  night  in 
order  to  commit  theft. 

An  apgeal  lies  to  the  Hx^h  Court  from  an  order 
of  an  officer  in  a  Non -Regulation  District  invested 
with  the  powers  conferred  by  Section  445 A,  Act  VIII. 
of  1869,  only  when  the  conviction  has  been  come  to 
under  the  powers  specified  in  that  Section. 

This  case  was  referred  to  the  Full  Bench,  by 
L.  S.  Jackson  and  Dwarkanath  Mitter, 
JJ,y  with  the  following  remarks: — 

Jackson,  J, — This  is  an  appeal  against  a 
conviction  before  the  Deputy  Commissioner 
of  Singhbhoom.  The  prisoners  having  been 
found  guilty  of  committing  house-trespass  by 
night,  in  order  to  the  commission  of  theft,  un- 
der Section  457  of  the  Indian  Penal 
Code,  they  were  sentenced,  respectively, 
to  one  year  and  two  years'  rigorous  im* 
prisonment;  in  the  latter  case  corporal 
punishment  was  superadded.  The  appeal  of 
the  prisoners  has  been  transmitted  to  this 
Court  apparently  on  the  ground  that  fhe  De» 
puty  Commissioner  is  an  officer  invested 
with  the  powers  conferred  by  Section  445A 
of  the  Code  of  Criminal  Procedure,  amend- 
ed by  Act  VIII.  of  1869. 

There  is  nothing  on  the  record,  that  I  can 
find,  to  show  that  the  particular  Deputy 
Commissioner  is  invested  with  the  powers 
in  question ;  but,  assuming  that  he  is  so,  it  ap* 
pears  to  me,  for  more  than  one  reason,  that 
the  appeal  does  not  lie  to  the  High  Court. 
In  the  first  place,  in  deciding  the  case  of 
the  prisoners,  the  Deputy  Commissioner  does 
not  appear  to  have  exercised  those  powers 
at  all.  The  case  was  referred  to  him  by  a 
Subordinate  Magistrate  under  the  27th  Sec- 
tion of  the  Code  of  Criminal  Procedure, 
which  directs  that,  "when  a  Subordinate 
"Magistrate  shall  consider  the  offence  es- 
"tablished  against  the  accused  person  to 
"call  for  a  more  severe  punishment  than 
"  he  is  competent  to  adjudge,  he  shall  record 
"  the  finding,  and  submit  his  proceedings  to 
"  the  Magistrate  to  whom  he  is  subordinate, 
"and  such  Magistrate  shall  pass  such  sen- 
"  tence  or  order  in  the  case  as  he  may  deem 
"  proper,  and  as  shall  be  according  to  law." 
I  apprehend,  therefore,  that  this  conviction 
was  made  by  the  Deputy  Magistrate*  in  the 
course  of  his  ordinary  jurisdiction  and  duties 
as  a  Magistrate,  and  that,  accordingly,  the 
appeal  would  lie  to  the  Court  of  Session. 
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prisoner  brought  before  it  upon  the  charge  of 
a  Magistrate  who  is  authorized  to  make  a 
commitment,  although  it  should  be  objected 
that  there  has  been  some  irregularity  or 
defect  of  form  in  recording  the  complaint. 

2Hd. — Whether,  in  the  class  of  cases  to 
which  the  21st  Chapter  of  the  Code  of  Cri- 
minal Procedure  relates,  the  complaint  or 
authorization  of  the  Court  before  which,  or 
against  the  authority  of  which,  such  offence 
is  alleged  to  have  been  committed,  is  not 
sufficient  warrant  for  commencement  of  crit 
minal  proceedings  ? 

Miiter^  J, — 1  concur  in  the  order  of  re- 
ference. 

Judgment  of  the  Full  Bench, 

We  are  of  opinion  that  the  Court  of  Ses- 
sion is  competent,  and  ought,  to  proceed  to 
the  trial  of  a  prisoner  who  is  brought  before 
it  upon  a  charge  exhibited  by  a  Magistrate 
who  is  authorized  to  make  a  commitment, 
notwithstanding  any  irregularity  or  defect  of 
form  in  recording  the  complaint. 

Also  that,  in  the  class  of  cases  specified  in 
the  second  question  referred,  the  complaint 
or  authorization  of  the  Court  concerned  is  a 
sufficient  warrant  for  the  commencement  of 
criminal  pnoceedings. 


The  3rd  September  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,y  Judges, 

Complaittt—Sammoiit^Sectloa  66,  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
434  ^f  ^^^  ^^^^  ^f  Criminal  Procedure, 
by  the  Sessions  Judge  of  Cultack. 

Ameer  Mahomed  versus  G.  Brass. 

A  Magistrate  cannot  refuse  a  summons  to  a  com- 
plainant, even  in  a. case  tn  which  the  charge  might  have 
Seen  laid  at  the  police  in  the  first  instance,  but  is  bound, 
under  Section  66  of  the  Code  of  Criminal  Procedure, 
to  examine  the  complainant  on  oath,  and  pass  orders 
on  the  case. 

Reference. — The  complainant  in  this  case 
charged  the  accused  with  theft  under  Sec- 
tion 379  of  the  Indian  Penal  Code.  The 
Officiating  Magistrate  of  Cuttack,  before 
whom  the  charge  was  made,  has  refused  to 
issue  a  summons,  and  against  this  order  the 
prosecutor  appeals. 


The  order  appears  to  me  illegal,  in  conse- 
quence of  the  complainant  not  having  beea 
examined  as  directed  by  Section  66  of  the* 
Procedure  Code;  and  I,  therefore,  lorwanl 
the  papers  of  the  case  in  order  that  the  pro- 
ceedings may  be  quashed,  tfkid  that  the  Magis- 
trate may  be  directed  to  follow  the  proce- 
dure laid  down  in  Section  66. 

Judgment  of  the  High  Court, 

Loch,  J, — We  think  the  view  of  the  law 
taken  by  the  Judge  is  correct.  The  Magis- 
trate was  bound,  under  the  provisions  of  Sec- 
tion 66  of  the  Code  of  Criminal  Procedure, 
to  examine  the  complainant  when  he  applied 
to  him.  No  doubt,  the  complainant  might 
have  laid  the  charge  of  theft  at  the  police  in 
the  first  instance ;  but,  as  he  preferred  mak- 
ing the  complaint  direct  to  the  Magistraie, 
that  officer  should  have  examined  him  on 
oath,  and  then  passed  such  orders  as  the  case 
seemed  to  require. 

We  have  read  the  charge  as  stated  in  the 
complainant's  petition,  and  are  satisfied  that 
it  does  not  comprehend  any  charge  of  theft ; 
and,  under  these  circumstances,  we  th'mk  it 
unnecessary  to  interfere.  The  papers  are 
returned. 


The  3rd  September  1870, 

Present: 

The  Hon'ble  G.  Loch  and  Sir  Charles  Hob- 
house,  Bart,^  Judges. 

Procedure^  Complaiiit  --  Special  Law—  Scc- 
tioiiaaoaiidaTo,  Code  of  Cniniiial  Procedi 


Reference  to  the  High  Court,  under  Sectiom  4J4 
of  the  Code  of  Criminal  Procedure^  by  /kg 
Sessions  Judge  of  Cuttack. 

The  Queen  versus  Abdool  Azeez  Jv 


A  Magistrate  is  bound,  with  reference  to  Sectsoa  3t 
of  the  C^e  of  Criminal  Procedure,  (o  proceed  in  tlK 
investi^tionof  cases  arising  under  a  spedal  law  (Mcfc 
as  the  Salt  Law)  (according  to  all  the  provisiona  d  ^ 
Code  of  Criminal  Procedure. 

Section  270  of  the  Code  of  Criminal  Procedure 
not  apply  to  complaints  under  a  special  taw,  but 
to  complaints  triable  by  the  Magistrate  and  pviii  ' 
under  the  Penal  Code  with  imprisonment  for  a 
not  exceeding  6  months. 

Hobhouse,  J.— Ik  this  case  the  foUowiiy 
was  the  judgment  passed  by  the  Depu^ 
Magistrate : — 


• 
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"  The  evidence  adduced  before  me  is  in  no       The  Judge  in  making  this  reference  stated 
way  trustworthy.    The  evidence  of  the  in- 1  the  case  as  follows  :— 
former  is  entirely  different  from  that  of  the  ^,  ,.  ,      ^  .  , ,      i_ 

head  consuble.  The  head  constable  says  ;  ^  "The  applicant  a  head  constable  has 
that  the  informer,  who  resides  in  the  same  ^een  sentenced  by  Baboo  Dwarkanath  Sem, 
village  in  which  three  of  the  four  defend- '  I^/puty  Magistrate  of  Balasore,  to  pay  a  fine 
ants  reside,  made  mention  before  him  of  the  \  ^l  ^s.  20  under  Section  33,  Act  \  II.  of 
names  of  the  four  defendants  in  Court  and  ^864,  or  m  default  to  undergo  a  month  s 
of  another  as  the  persons  who  were  engaged  :  simple  imprisonment,  for  searching  the  houses 


in  the  illicit  manufacture  of  salt,  and  that 
he  accordingly  made  search  in  their  houses, 


of  certain  defendants  in  a  case  relating  to 
the  breach  of  Salt  Laws  on  such  information 


while  the  informer's  evidence  is  diametri-  as  might  not  have  reasonably  caused  one  to 
cally  opposed  to  such  statements.  Then  '  Relieve  that  illicit  salt  was  being  manufac- 
the   article  found   and   brought  into  Court  i  ^^^^^  ^y  ^"«ni- 

is  only  a  pot  for  each  defendant,  bearing  ;  "The  order  appears  to  me  to  be  an  illegal 
marks  of  salt  having  been  manufactured  in  1  ooe,  as  the  applicant  was  not  put  on  his 
them.  Those  pots  have  been  found  outside  .  trial,  and  was  allowed  no  opportunity  of  de- 
the  houses  of  the  defendants  in  a  spot  ac- '  fending  himself.  I,  therefore,  forward  the 
cessible  to  every  body,  and  therefore  the  cir-  |  papers  of  the  case,  together  with  the  expla- 
cumsunce  does  not  conclusively  show  that  nation  of  the  Deputy  Magistrate,  with  a 
the  pots  are  the  property  of  the  defendants,  view  that  the  proceedings  may  be  quashed 
Again,  the  evidence  of  the  informer  bears  ;  as  illegal.'' 

the  appearance  of  falsehood.     He  says  that !     rr.,  1      ..        c ..     r^      •    nr    .  *    . 

he  saw  at  1  ghori  at  night  some    persons  j     J^^  explanation  of  the  Deputy  Magistrate 
enter    into    the    village    with    baskets   on    'i^^f'^^'^  ^^ '"/^f  ^^^^^^"^^  ^^  ^'^^  Sessions 
their  heads ;  is  it  probable  that  he  could    J"^S«  ^^  ^  ^^"ows  :- 
distinguish  the  salt<earth,  and   not   its  car-  i      ''  It  was  not  my  impression  when  I  disr 
riers  ?  I  posed  of  the  case  referred  to,  and  I  do  not 

"  I  consider  the  case  as  false,  and  dis-  «v«"  "^^  ^^>"k  it  to  be  the  intention  of  the 
charge  the  defendants.  ,  ^^^^  ^^*^  *»"  ^^X  ^^^e  instituted  at  the  instance 

**rni.     1        A'     ^     re    *•        .Q^   ♦!.  *        ^^    *"y    police-officer    under     Section    5. 

"The  law  directs  (Section  28)  that  a  ^ct  VII.,  1864,  B.  C.  in  which  that 
house  IS  to  be  searched  only  on  receipt  of  ^^^^^  ^3  f^„„^  ^^  h^^^  ^^j^^  j^  ^„. 
information  that  may  reasonably  cause  one  ,  j,^,.^„^jQ^  ^f  ^^^  provisions  ^  of  the  law, 
to  beheve  that  salt  is  being  manufactured  ^  ^^  ^^  ^ring  his  act  within  the  meaning 
in  It  In  the  present  case  the  information  ^^  g^^^j^^  |  .^  .3  necessary  to  hold  a 
furnished  to  the  police-officer  was  a  mere  3  ^^  t^j^f  ^^  punish  the  police- offi- 
assertion,  and  was  not  such  as  might  lead  |  ^^^  inasmuch  as  if  he  be  called  upon  to 
one  to  believe  of  illicit  manufacture  of  salt,  ,  ^^^^  ^  ^^f^^^  ^^  ^^^^^^  5jbiy  ^ut  in 
admitting  the  evidence  given  by  the  police- 1  ^^^^^  evidence  or  make  any  other  state- 
officer  as  the  correct  one  I,  therefore  con-  ^^^^  ^^^^  ^^^^^  ^^  di^  i„  ^^e  case  prose- 
sider  that  the  head  constable,  Abdopl  Azeez  ,  ^^^^^  ^^  ^^^  instance.  The  provisions  in 
Khan,  exceeded  the  powers  given  to  him  Section  33  bear,  I  think,  a  greater  semblance 
by  law,  and  would  fine  him  under  Sec  with  that  of  Section  270  of  The  Criminal  Pro- 
lion  33  of  Act  VII.,  of  i»64.  B.  C,  to  the  ,  ^^^^^^  ^ode;  and,  under  the  latter  Section, 
amount  of  ^  Rs.  20,  in  default  to  undergo  [  ^  ^^  ^^t  think  it  necessary  that  any  regular 
one  month  s  simple  innpnsonment.     On  re-    j^j^j  ^^^^  be  held  to  award  compensation  to 

^TJRJL  *^  .uP^  J. JI^^™™!''^^..!  Z  a  party  unnecessarily  prosecuted.  In  the 
.-*«  ^♦.^^  ♦-.  ^  ^  ^^  ^^*^  .«  ^.,.^  .«  present  case,  the  charge  on  which  I  convict- 
ed the  head  constable  was  that  the  infor- 
mation which  he  received  was  not  such 
as  would  have  justified  him  in  entering  upon 
an  enquiry ;  and,  consequently,  I  do  not  see 


distribution  to  the  defendants  in  Court  in 

equal  portions.    I  would  request  the  Dis- 

tvtet  Superintendent  of  Police  to  find  out 

the  proportion  of  the  cases  instituted  at  the 

instance  of  Bhandher  Ramgrohi,  informer, 

which  has  been  dismissed,  and,  if  he  found    whaVlvidencVlieToulYTave  ^pl^  i7  were 

jt  to  be  more  than  reasonable,  to  prohibit .  ^e  called  upon   to  defend  himself.    If  a 

his  subordinates  to  uke  action  on  his  in-    police-officer  enter  on  an  enquiry  on  infor- 


formation  in  future. 


«c 


The  papers  to  be  laid  before  the  Magis- 


mation  which  is  nol  reasonable,  I  think  he 
is  punishable  under  Section  33  of  the  Act. 


trate  of  the  District  for  his  perusal."  ^  The  question  at  issue  in  the  case  is,  there- 
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fore,  whether  the  information  which  formed 
the  basis  of  all  subsequent  proceedings  of 
the  head  constable  was  of  the  nature  con- 
templated by  law.  This  can  only  be 
judged  by  inferences  drawn  from  the  na- 
ture of  the  proceedings  held  and  of  the 
evidence  adduced. 

"  I  beg  to  submit  the  records  of  all  the 
cases  regarding  illicit  manufacture  of  salt 
prosecuted    before    me    this    year    at    the 
instance  of  the  said  head  constable,  because 
I  think  that  the   nature  of    the    evidence 
adduced  in  all  the  cases  may  be  made  use 
of  to  come  at  a  conclusion  on  the  aforesaid 
issue.    It  will   be    seen  that    I  have    dis- 
missed all  the  cases ;  and,  if  I  may  be  allowed 
to  speak  without  reserve,  I  would  say  that 
the  impression  which  the  decision  of  these 
cases  has  left  on  my  mind  is  that  they  were 
all  concocted  by  the  police  under  the  garb  of 
doing  their  duties.     There  is  nothing  difficult 
in  setting  up  a  false  case.    AH  that  is  necessa- 
ry is  to  leave  unseen  at  the  premises  or  within 
a  hut  of  the  poor  ryots,  whose  property  does 
not  go  beyond  one  or  two  miserable  huts, 
a  pot  bearing  marks  of  salt  and  some  salt- 
water and  earth,  plenty  of   which   articles 
could  be  had  without  cost  and  trouble.     To 
introduce   a  quantity    of    salt    among    the 
articles  found  in  search  entails  some  cost, 
hence  I  presume  the  absence  of  that  article 
in  the  list  of  things  found.     A  r}'ot,  who  is 
habitually  engaged  in  the   manufacture  of 
illicit  salt,  is  reasonably  expected  to  be  al- 
ways found  in  possession  of  a  quantity  of  salt, 
and,  in  all  true  cases,  such  has  been  found 
to  be  the  case;  but  in  none  of  the  cases 
brought  in  by  this  head  constable  was  the 
least  quantity  of  salt  found,  although  no  less 
than  nine  houses  were  searched,  and   nine 
different  ryots  were  sent  up  for  trial.     This 
seems  to  me  somewhat  extraordinary. 

"  My  judgments  will  speak  for  themselves, 
and  will,  I  hope,  show  that  my  finding  in 
the  negative  in  the  above  issue  was  not 
without  foundation.  In  addition,  I  beg 
leave  to  point  out  that  in  none  of  the  cases 
have  the  requirements,  directing  commission 
into  writing  the  information  received,  of 
Section  28  of  the  Act,  been  complied  with. 
That  Section  enjoins  that  any  information 
which  a  police-officer  receives  shall  be 
committed  into  writing.  The  omission  on 
the  part  of  the  head  constable  rendered 
the  finding  out  of  the  exact  nature  of  the 
information  which  he  received  more  difficult. 
Such  writing,  though,  could  not  have  been 
used    in    evidence    against    t)ie    persons 


charged  by  the  police,  but  it  certainly  could 
be    used    as    evidence  against  the    police- 
officer  who   recorded    it.      The  answer  of 
the  head   constable  to  my  question,  as  10 
\vhat   information   he  received,  was  in^-ari- 
ably   to    the    effect    that    'such    and  such 
persons    are   in    the    habit   of   manufactur- 
ing  salt.'      To  prove  that  the  informatkm 
he  received  was  nothing  further  than  what 
he    had    said    in    his    examination    before 
me,    there    could    have    been     no    other 
witness  save  the  informant;  and  when  this 
mformant's  deposition  materially  differed,  not 
m  a  single  case,  but  in  all  the  cases  which  were 
tried  at  his  instance,  from   what   the  head 
constable  h^d  said,  and  when  the  general 
appearance    of   the    cases    displayed    more 
falsehood     than     truth,     I    believe    I    had 
every  reason  to  conclude  that  the  informa- 
tion which  the  head  constable  had  recei\'cd 
was  not  reasonable  enough  to  proceed  upon 
an  enquiry. 

"  I  pointed  out  to  him  more  than  once  the 
necessity  of  questioning  his  informant  to 
enable  him  to  judge  whether  the  infonaa- 
lion  was  reasonable  enough  to  act  upon,  bur 
without  effect ;  and,  to  set  an  example,  I  was 
at  last  compelled  to  fine  him— and,  in  dwng 
so,  1  believe  I  had  the  best  proof  that  soch 
a  case  admits  of. 

"  In  the  case  which  forms  the  subject  of 
this  correspondence,  I  have  omitted  to  men- 
tion in  my  judgment  a  valid  argument  tend- 
ing  to  show  its  falsity.  I  beg  leave  to  note 
it  here.  The  informer  deposed  that  he  saw 
the  defendants,  who  were  his  neighbours,  \o 
carry  salt-earth  in  baskets ;  on  search  neit 
morning,  no  salt  was  found.  If  the  informer 
spoke  truthfully,  either  the  salt-eanh  would 
have  been  found  or  a  quantity  of  salt  in  its 
stead,  on  the  ground  that  the  salt-earth  seen 
to  be  conveyed  on  the  previous  evening  was 
transformed  .into  salt  during  the  night.'* 

The  facts  out  of  which  this  reference  has 
arisen  are  these  : — 

Abdool  Azeez  Khan,  described  as  a  head 
constable,  searched  a  person's  house  under 
the  provisions  of  Section  28  of  Act  VII.  df 
1864,  B.  C.,in  order  to  make  a  discovery  of  5ut 
illicitly  manufactured  and  supposed  Xo  havt 
been  kept  or  concealed  in  that  house,  and,  for 
the  purpose  of  that  search,  the  head  consia- 
ble  in  question  entered  the  house.  Subsequent- 
ly, the  head  constable  preferred  a  charge 
against  certain  persons  for  having  salt  illidl- 
ly  manufactured  in  their  possession,  Tlie  pe^ 
sons  were  apparently  ahosc  whose  house  te 
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had  entered.  The  Deputy  Magistrate  consi- 
.  dered  that  the  case  was  false,  and  discharged 
'  the  defendants,  and  then,  without. laying  any 
special  charge  against  the  head  constable, 
or  taking  any  explanation  or  defence  from 
him,  or  taking  any  evidence  against  him, 
found  that  he,  the  head  constable,  had  en- 
tered and  searched  the  house  in  question 
without  having  reasonable  cause  to  believe 
in  the  information  that  had  been  given  to 
him,  that  he  would  find  any  salt  illicitly 
manufactured  iri  that  house,  and,  therefore, 
the  Deputy  Magistrate  considered  that  the 
head  constable  had  exceeded  the  powers 
given  to  him  by  law,  and,  under  Section  33 
of  the  Act  I  have  above  quoted,  sentenced 
him  to  pay  a  fine  of  Rupees  20,  or  in  de- 
fault to  suffer  one  month's  simple  imprison- 
ment. 

The  Judge  considers  that  the  finding  and 
sentence  under  the  circumstances  of  the  case 
are  contrary  to  law,  and  asks  us  to  set  aside 
the  order,  and  discharge  the  person  punished 
under  it. 

The  Deputy  Magistrate  considers  thatvthe 
case  was  somewhat  of  the  nature  of  that  pro- 
vided for  by  Section  270  of  the  Code  of 
Criminal  Procedure,  and  that  it  was,  there- 
fore, not  necessary  to  take  any  evidence 
against  the  constable,  nor  to  take  his  de- 
fence, but  that  he  had  jurisdiction  summarily 
to  convict  and  to  punish  him  in  the  way 
that  he  has  done.  But  the  provisions  of 
Section  270,  we  would  remark,  are  peculiar, 
and  apply  only  to  the  case  of  certain  definite 
complaints,  and  have  no  application  to  any 
complaints  other  than  those  of  that  nature. 
The  law  says:  "In  any  case  where  the 
"Magistrate  shall  dismiss  the  complaint  as 
'-frivolous  and  vexatious,  it  shall  be  lawful 
"  for  him  in  his  discretion,  by  his  order  of 
"dismissal,  to  award  that  the  complainant 
"shall  pay  to  the  accused  person  such 
"  amends,  not  exceeding  fifty  rupees,  as  to 
"such  Magistrate  shall  seem  just  and  rea- 
"  sonable. " 

And  the  provisions  of  the  law  in  question 
refer  only  to  complaints  of  the  nature  de- 
scribed in  Chapter  XV.  of  the  Code  of  Crimi- 
nal Procedure,  that  is,  to  offences  triable  by 
the  Magistrate,  and  punishable  under  the 
Indian  Penal  Code  with  imprisonment  for  a 
period  not  exceeding  six  months.  Now,  in 
this  case,  the  offence  of  which  the  head  con- 
stable had  been  found  guilty  is  not  an  offence 
punishable  under  the  Indian  Penal  Code.  It 
is  an  offence  punishable  under  a  special  law, 


viz.,  Section  33,  Act  VII.  of  1864,  B.  C. 
Obviously,  therefore,  the  provisions  of  Sec- 
tion 270  do  not  in  any  way  apply  to  the  case 
which  was  before  the  Deputy  Magistrate. 
On  the  other  hand,  by  the  provisions  of 
Section  20  of  the  Code  of  Criminal  Proce- 
dure, the  Criminal  Courts  of  the  several 
grades — that  is,  in  this  instance,  the  Deputy 
Magistrate— are  given  jurisdiction  in  respect 
of  offences  punishable  under  any  special  or 
local  law  :  that  under  the  special  law  in 
this  case  is  the  Salt  Law.  Then  the  Section 
goes  on  to  say — "  and  in  the  investigation  and 
"  strial  of  the  offences  hereby  declared  to  be 
"within  their  jurisdiction,"  /.  e,,  in  this  in- 
stance, the  offence  under  the  special  Salt  Law, 
the  Courts  shall  be  guided  by  the  provisions 
of  this  law. 

Then  by  the  provisions  of  the  law,  before 
a  person  can  be  convicted  of  any  offence,  the 
complainant  and  the  .witnesses  must  first  be 
heard,  and  the  defendant  and  his  witnesses 
must  next  be  heard,  before  any  punishment 
can  be  inflicted.  It  is  clear,  therefore,  that 
the  Deputy  Magistrate,  in  the  case  before  us, 
acted  contrary  to  law  in  convicting  the  head 
constable  without  having  previously  tried 
the  charge  against  him  in  the  manner  pro- 
vided by  the  law ;  and  we  direct  that  the  order 
of  the  Deputy  Magistrate  of  the  2^rd  June 
1870  be  set  aside,  and  the  fine,  it  it  have 
been  paid,  be  refunded,  and,  if  not  paid,  be 
remitted,  and  the  person  accused,  namely 
Abdool  Azeez  Khan,  be  discharged. 


The  30th  July  1 870. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Selling  a  minor  for  purposes  of  prostitution- 
Sections  372  and  373,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  0/  Backer  gunge,  on  a  charge 
of  selling  a  minor,  for  the  pur posesofprosti^ 
tution,  &c. 

The  Qtieen  versus  Noor  Jan  and  Juggut 

Tara. 

Held  by  L.S,  Jetckson,  J.,  that,  on  the  facts  of  this 
,  the  conviction  of  the  prisoners  on  a  char^fe  of 

g 


40 


Criminal 


THl   WEXKLY   RtPORTtt. 


Rulingu 


[Vol.  XIV. 


selling  a  minor  for  purposes  of   prostitution   under 
Sections  372  and  373  of  the  Penal  Code  was  erroneous. 

Held  by  Glover,  y.,  contra, 

Jackson^  J, — In  this  case  I  have  the  mis- 
fortune to  differ  from  Mr.  Justice  Glover, 
the  question  in  which  we  differ  being  a 
point  of  law,  that  is  to  say,  whether  the 
facts  established  by  the  evidence  are  insufii- 
cient  to  support  the  conviction  under  the 
372nd  and  373rd  Sections,  Indian  Penal 
Code. 

I  think  we  may  most  safely  take  the  facts 
of  the  case  from  the  evidence  of  the  girl,  Sona. 
This  girl  is  the  daughter  of  an  adopted 
son  of  the  prisoner,  Noor  Jan.  She  appears 
to  be  under  the  age  of  1 6,  but  has  been  for 
some  years  married  to  a  Mahomedan  named 
Ruheem.  She  has  occasionally  resided  with 
her  husband  for  short  periods,  and  the  mar- 
riage appears  to  have  been  consummated ;  but 
she  generally  lives  with  her  grandmother, 
and,  while  she  so  lived,  it  seemed  that  she 
formed  an  adulterous  intrigue  with  two 
Hindoos. 

These  persons  appear  to  have  considered 
that  scandal  would  arise  if  it  became  known 
that  they  visited  a  Mahomedan  married  girl 
for  the  purpose  of  illicit  intercourse ;  and 
they  persuaded  the  girl  and  her  grandmother 
that  it  would  be  advisable  that  the  girl 
hould  take  up  the  trade  of  a  prostitute,  and 
that,  if  she  did  so,  they  would  visit  her  with- 
out disgrace  or  inconvenient  consequences. 
Thereupon  the  girl  herself  and  her  grand- 
mother proceeded  to  a  village  at  some  dis- 
tance, where  they  went  to  the  cutcherry  of 
the  zemindar.  There  they  met  the  other 
prisoner,  Juggut  Tara.  An  arrangement  was 
arrived  at  between  them  under  which  the 
girl  and  her  grandmother  took  up  their  abode 
for  some  days  at  the  house  of  Juggut  Tara, 
and  the  girl  assumed  the  dress  and  appear- 
ance of  a  courtezan,  received  visitors  on  the 
introduction  of  Juggut  Tara,  and  received  the 
money,  paid  by  these  men  for  the  girl's  favors, 
and  by  whom  the  girl  and  her  grandmother 
were  fed.  At  the  end  of  a  few  days  she 
proposed  to  take  the  girl  to  the  nearest 
thannah  for  the  purpose  of  registration  as 
a  prostitute,  and  there  enquiry  was  made  by 
the  police-officers,  who  sent  for  the  girl's 
husband,  and  made  her  over  to  his  charge. 

On  these  facts  the  grandmother  has  been 
convicted  under  the  372nd  Section  of  dispos- 
ing of  a  minor  for  the  purposes  of  prostitu- 
tion, and  sentenced  to  three  years'  rigor- 
ous imprisonment ;  and  Juggut  Tara  has  been 


convicted  under  the  373rd  Section  of  obtaio« 
ing  possession  of  a  minor  for  the  purposes  of  ^ 
prostitution,  on  which  charge  she  has  been 
sentenced  to  two  years'  rigorous  imprison- 
ment, and  also  under  Section  372  of  letting 
for  hire  a  minor  for  the  purpose  of  prostitu- 
tion, on  which  charge  she  has  been  senteoced 
to  further  imprisonment  for  one  year. 

As  to  the  case  of  Noor  Jan,  it  seems  to 
me  clear  that  she  has  not  disposed  of  the 
person  of  her  granddaughter.  The  girl  ap- 
pears to  have  acted  entirely  as  a  free  agent 
upon  the  persuasion  of  the  two  Hindoo  men 
I  have  mentioned.  Of  her  own  choice,  pri- 
marily for  the  purpose  of  the  more  con- 
veniently carrying  on  the  intrigue  with  them, 
but  ultimately  for  her  own  ends,  she  lea^'cs 
her  house,  and  goes  to  reside  in  another 
village.  The  conduct  of  the  grandmother 
in  consenting  to,  conniving  at,  and  in  some 
degree  profiting  by,  the  arrangement  is  moral- 
ly, no  doubt,  infamous ;  but  it  does  not,  so  far 
as  1  can  see,  amount  either  to  the  offence  of 
which  she  has  been  convicted,  or  to  any 
other  offence  under  the  Penal  Code. 


As  to  luggut  Tara,  in  like  manner,  it 
to  me  that  neither  of  the  two  offences  of 
which  she  has  been  convicted  is  made  oH 
She  has  not,  I  think,  obtained  possessioa  of 
any  minor,  because,  as  I  have  stated,  she  met 
the  girl :  the  girl  accompanied  her  to  ber 
house,  and  acted  entirely  as  a  free  agent 
She  certainly  had  not  let  her  out  for  hire. 
That  which  she  did  was  to  receive  the  sams 
of  money  paid  by  the  girl's  visitors,  apparent- 
ly in  exchange  for  the  board  and  lodging 
which  she  gave.  That  which  Section  371 
contemplates  is  the  selling,  letting  to  hire, 
or  otherwise  disposing  of  any  minor  with 
intent  that  such  minor  should  be  empbyed 
as  stated ;  that  is  to  say,  making  over  to  a 
person  either  in  perpetuity,  or  for  a  term,  for 
a  consideration,  or  otherwise  transfeiring* 
the  possession  of  a  minor.  Nothing  of  the 
sort  has  taken  place  here.  That  which  did 
happen  is,  I  believe,  a  common  arrangemcBt 
enough  ;  that  is  to  say,  that  prostitutes— the 
younger  women — live  with  a  brothel-keeper, 
and  receive  such  visitors  as  she  introduce 
are  fed  and  clothed  by  her,  and  allow  her  m 
receive  the  wages  of  their  shame. 

I  think,  therefore,  that  the  convictkm  of 
the  prisoners  has  been  erroneous,  and  tte 
the  sentence  which  has  been  passed  on  tfaA 
must  be  reversed. 

Glover^  J. — These  prisoners  have  beet 
convicted  under  Sections  373  and  375  of  die 
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Penal  Code ;  Noor  Jan  of  having  disposed  of 
a  minor  for  the  purposes  of  prostitution,  and 
*  Juggut  Tara  of  obtaining  possession  of 
the  girl  for  the  purposes  of  prostitution,  and 
of  letting  her  for  hire  for  the  same  pur- 
poses. 

The  girl,  Shonaban,  is  a  daughter  of  the 
adopted  son  of  the  prisoner,  Noor  Jan,  and  is 
married.  She  does  not  appear  to  have  lived 
much  with  her  husband,  the  witness,  Ruheem 
Khan,  but  to  have  remained  in  her  grand- 
mother's house.  Whilst  there,  and  whilst 
her  husband  was  employed  in  another  part 
of  the  district,  she  formed  an  intrigue  with 
two  Hindoos,  and  she  did  this  with  the 
knowledge  of  her  grandmother.  These  two 
Hindoos,  not  liking  to  be  talked  about  as  the 
lovers  of  a  Mahomedan  girl,  induced  the 
grandmother  to  remove  Shonaban  to  an- 
other village,  and  to  set  her  going  as  a  prosti- 
tute there,  which  being  done  the  two  Hin- 
doos proposed  to  continue  their  intimacy 
with  the  girl.  Noor  Jan,  accordingly,  took 
the  girl  to  Bhanderea,  where  they  met  the 
prisoner,  Juggut  Tara,  a  prostitute  of  the 
place,  and  put  up  with  her.  During  the 
time  Shonaban  lived  in  Juggut  Tara's  house, 
she  was  made  to  receive  visitors,  and  the 
proceeds  were  taken  by  Juggut  Tara.  After 
a  week  of  this  life,  both  prisoners  took 
the  girl  to  the  police-station  for  the  pur- 
pose of  having  her  registered  as  a  public 
prostitute. 

I  consider  these  facts  clearly  proved  by 
the  evidence,  and  that  they  are  sufficient  for 
conviction  under  Sections  372  and  373, 
Penal  Code. 

Noor  Jan,  the  grandmother,  has  been  con- 
victed under  Section  372,  and  it  appears  to 
me  that  the  words  of  the  Section  '*  other- 
wise disposes  of"  cover  her  case.  It  is 
proved  that  she  left  her  house  at  Amooa, 
and  proceeded  to  Bhanderea  for  the  express 
purpose  of  making  her  granddaughter  a 
prostitute:  that  she  afterwards  went,  and 
lived  with  the  girl  at  the  house  of  a  profes- 
sional public  woman,  and  allowed  her  grand- 
daughter to  follow  the  ways  of  the  house, 
and  receive  visitors.  It  appears  to  me  that 
she  did  all  this  in  furtherance  of  her  ori- 
ginal intention,  and  that,  when  she  thought 
her  granddaughter  sufficiently  initiated  into 
her    new     trade,    she,    in     company    with 

iuggut  Tara,  took  the  girl  to  the  thannah  to 
ave  her  name  entered  on  the  list  of  public 
v«romen.  Noor  Jan  appears  to  me  to  have 
taken  an  active  part  throughout  in  this  most 
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shameful  business,  and  it  w«s  by  her  own 
individual  act  that  the  girl  went  to  Juggut 
Tara's,  and  lived  there  as  a  prostitute.  I 
think  she  was  properly  convicted. 

Juggut  Tara  has  been  convicted  under 
both  Sections  372  and  373.  If  the  evidence 
be  credited,  and  I  have  already  said  that  I 
think  it  is,  both  these  offences  are  brought 
home  to  the  prisoner.  She  certainly  obtain- 
ed possession  of  the  girl,  Shonaban,  and  that 
too  for  the  purpose  of  prostitution,  even  if 
she  did  not  actually  hire  the  girl  of  her 
grandmother ;  and,  having  so  obtained  her,  it 
is  clear  that  she  made  money  by  the  trans- 
action, and  received  from  the  girl's  visitors 
the  hire  of  the  girl's  person. 

I  would  reject  the  appeals  of  both  pri- 
soners. 


The  3rd  September  1870. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Procedure— Police-enquiij— Local  Act— Juris- 
diction—Irregularity— Section  133,  Code  of 
Criminal  Procednre. 

Criminal  Revisional  Jurisdiction. 

Revision  of  proceedings  in  the  case  of  Fran- 
kisto  Pal,  Petitioner, 

Mr.  W.  Z.  Mackenzie  and  Baboo  Sharoda 
Pershad  Sein  for  Petitioner. 

Mr.  Westlandy  Legal  Remembrancer,  for 
the  Government. 

Mr.  F.  y,  Marsden  for  the  East  Indian 
Railway  Company. 

A  Magistrate  is  competent,  under  Section  133  of  the 
Code  of  Criminal  Procedure,  to  direct  an  enquiry  to  be 
made  by  a  police-officer  into  an  offence  punishable 
under  a  Local  Act— such  as  the  Police  Act. 

Held  that  where  a  Magistrate  professes  to  act  under 
one  Section  of  the  Criminal  Procedure  Code  under 
which  he  has  no  jurisdiction,  but  it  is  found  that  he 
has  jurisdiction  under  some  other  bection  of  the  Code, 
the  mistake  is  one  which  does  not  justify  interference 
with  the  Magistrate's  order,  if  otherwise  good,  and  if  the 
accused  has  not  been  prejudiced  thereby. 

Bayhy,  7.— This  is  an  application  under 
Section  404  of  the  Criminal  Procedure  Code. 
That  Section  enacts  that  this  Couit  may, 
"  whenever  it  thinks  fit,  call  for  the  record 
"  of  any  criminal  trial,  or  the  record  of  any 
"judicial  proceeding  of  a  Crii6inal  Cour^ 
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other  than  a*criminal  trial,  in  any  Court 
within  its  jurisdiction,  in  which  it  shall 
appear  to  it  that  there  has  been  error  in 
the  decision  on  a  poinf  of  law,  or  that  a 
point  of  law  should  be  considered  by  the 
Sudder  Court,  and  may  determine  any 
point  of  law  arising  out  of  the  case,  and 
thereupon  pass  such  order  as  this  Court 
shall  seem  right." 

The  prayer  of  the  petitioner  is  to  set 
aside  the  order  of  the  Sessions  Judge  of 
Hooghly,  dated  the  2nd  August  1870.  by 
which  he  affirmed  the  order  of  the  Joint 
Magistrate  of  Serampore,  so  far  as  regarded 
his  fining  the  petitioner,  Prankisto  Pal, 
1,000  rupees  under  Section  161  of  the 
Penal  Code. 

I  use  the  words  of  the  grounds  of  the 
application,  though  very  lengthy,  as  the 
learned  Counsel,  when  the  judgment  was 
being  orally  delivered,  raised  a  question  as 
to  the  correctness  of  the  abstract  then  given. 

The  grounds  taken  by  me,  in  the  peti- 
tioner's own  words,  are : — 

istly. — The  Joint  Magistrate's  proceedings 
were  illegal  and  without  jurisdiction,  as  they 
are  not  founded  upon  any  complaint  made 
either  under  Section  66  or  Section  135  of 
ihe  Code  of  Criminal  Procedure,  or  upon 
personal  knowledge,  or  knowledge  derived 
from  testimony  legally  given,  as  required  by 
Section  63  of  the  Criminal  Procedure  Code. 

2ndly,'—h%  the  proceedings  in  this  case 
were  not  instituted  either  under  Section  66 
or  Section  68  of  the  Code  of  Criminal  Proce- 
dure (and  as  the  case  was  tried  under  Chap- 
ter 14  of  the  Criminal  Procedure  Code),  it  was 
not  competent  to  the  Joint  Magistrate  to 
direct  an  enquiry  by  the  police,  or  to  issue 
process  on  the  report  of  the  police. 

jr^f/v.— Not  only  was  the  prosecution  not 
instituted  in  any  one  of  the  modes  prescribed 
by  the  Code  of  Criminal  Procedure,  or  upon 
any  legal  evidence  or  sworn  testimony,  but 
it  does  not  clearly  appear  who  was  the  prose- 
cutor in  this  case  ;  for  the  Joint  Magistrate 
admits  in  his  deposition  on  oath  that  ''the 
"Railway  Company  did  not  interfere  to 
"lake  up  the  prosecution  until  I  directed 
**them  to  do  so."  And  the  Joint  Maoris 
trate  remarks  that  "P:shan  Mullick,  mook- 
**tear,  appeared /^r  some  one  in  the  interest 
"  of  the  prosecution.'' 

4thly. —li  was  most  improper  on  the  part 
ofthejomt  Magistrate  to  instruct  the  Rail- 


way Company  to  take  up  the  prosectttion, 
not .  only  after  the  proceedings  had  com- 
menced, but  when  the  case  against  the  * 
petitioner  was  breaking  down ;  and  such  act 
of  the  Joint  Magistrate  shows  that  he  was, 
however  unintentionally,  biassed  and  pre* 
judiced  against  the  petitioner  whilst  the 
trial  was  pending. 

Sthly, — It  is  clear  from  the  decision  of 
the  Joint  Magistrate  that,  for  the  reasons  re- 
corded by  him,  he  distrusted  the  evidence  erf 
Biddyanidhi  Dey  (whom  he,  in  his  decision, 
treats  as  a  prosecutor)  and  of  Biddyanidhi's 
servants,  the  two  eye-witnesses.  Ram  Nath 
Dutt  and  Preo  Lall  Dey ;  but  that  he  relied 
on  the  evidence  of  Russick  Lall  Dty  and 
Shumbhoonaih  Mullick  as  to  the  petitioner 
having,  in  the  course  of  a  negotiation  for  a 
compromise,  admitted  that  he  had  taken 
money. 

6thly, — The  Sessions  Judge  in  appeal  has. 
for  the  reasons  recorded  by  him,  properly 
excluded  the  alleged  khatta  books,  and  the 
evidence  adduced  to  prove  the  same,  and 
appears  to  have  taken  the  same  view  as  the 
Joigt  Magistrate  of  the  rest  of  the  evidence 
both  direct  and  in  support  of  the  allei^ed 
admissions.  It  follows  that  his  conviction 
has  been  based  and  maintained  on  the  evi- 
dence of  Russick  Lall  Dey  and  Shumbhoo- 
nath  Mullick ;  in  other  words,  rests  on  ad- 
missions alleged  to  have  been  made. 

^M/^'.— Alleged  verbal  admissions  and  al- 
leged  extra-judicial  confessions  of  guilt  arc 
always,  and  as  a  rule,  received  with  the 
greatest  caution,  and  cannot,  for  a  moment, 
be  allowed  to  support  a  case  in  which  the 
direct  evidence  has  been  found  untmst- 
worthy;  in  other  words,  a  case  which  has 
otherwise  broken  down. 

Sthly, — The  two  witnesses  to  the  alleged 
admission  do  not  state  that  the  peliiioner 
admitted  he  had  taken  the  specific  sums 
of  money  which  he  has  been  accosed  of 
having  taken  on  the  dates  specified,  b« 
Shumbhoonaih  Mullick  says:  "I  asked  P. 
"  K.  Pal  about  the  statement  that  B.  N.  Uir 
"  had  paid  Rs.  700  or  Rs.  800 ;  he  said  he 
''had  it  in  different  times,  and  that  he  bad 
"to  pay  others,  and  P.  K.  Pal  begged  the 
"pardon  of  B.  N.  Dey."  And  Russick 
Lall  Dey  says :  *'  S.  N.  Mullick  asked  P.  K. 
"  Pal  whether  it  Aas  a  fact  that  he  had 
"  taken  the  money ;  he  replied  he  had ;  ihn 
"he  did  not  know  how  much.,  for  he  hid 
"taken  it  on  different  occasions,  and  paid 
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"  away  in  part  to  others."  It'  is  simply  in- 
credible that  he  should  have  admitted  the 
receipt  of  Rupees  700  or  800  when  Biddya- 
nidhi  in  his  list  of  alleged  payments  (filed 
during  the  police-enquiry),  made  to  the  book- 
ing clerk  and  head  constable  as  well  as 
to  him,  states  the  total  amouqt  paid  to  be 
Rupees  455-1-3. 

gihly, — The  Sessions  Judge  cannot  apply 
the  provisions  of  Section  426  of  the  Code 
of  Criminal  Procedure  to  a  case  like  the 
present,  where  the  proceedings  of  the  Joint 
Magistrate  were  so  utterly  illegal,  and  with- 
out jurisdiction. 

I  am  of  opinion  that  these  grounds  are 
untenable.  I  will  first  take  up  the  Sec- 
tions of  the  law  relied  on  by  the  learned 
Counsel  for  the  petitioner. 

Section  66  of  the  Criminal  Procedure 
Code  enacts  that,  when,  for  the  issue  of  a 
summons  or  a  warrant  for  any  offence,  a 
complaint  is  made  before  a  Magistrate,  **  the 
*'  Magistrate  shall  examine  the  complain- 
'^ant.  The  examination  shall  be  Veduced 
^*  into  writing,  and  shall  be  signed  by  the 
^'  complainant,  and  also  by  the  Magistrate." 

Section  135  is  to  the  effect  that,  on  any  com- 
plaint or  information  being  lodged  to  the 
police,  the  police  shall  send  immediate  in- 
timation to  the  Magistrate  who  may  have 
had  jurisdiction.  The  Magistrate,  on  receiv- 
ing the  intimation  of  the  commission  of 
any  offence,  may  "at  once  proceed,  or 
**  depute  an  officer  exercising  any  of  the 
'*  powers  of  a  Magistrate  to  proceed,  to  hold 
•'a  preliminary  enquiry  into  or  otherwise 
♦*  to '  dispose  of  such  case  in  the  manner 
"provided  in  the  Act." 

Section  68  provides  that  the  Magistrate  of 
the  district,  or  in  charge  of  a  division  of 
the  district,  as  the  case  may  be,  "  may, 
"  without  any  complaint,  take  cognizance 
"of  any  offence  which  may  come  to  his 
"  knowledge,  and  may  issue  a  summons  or 
"warrant  of  arrest  against  the  person 
^nown  or  suspected  to  have  committed 
"the  offence  in  the  same  manner  as  if  a 

complaint  had   been  made  against   such 

person." 


« 
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The  argument  of  the  learned  Counsel  for 
the  petitioner  on  211  these  three  Sections  is. 
In  fact,  that  there  was  no  complaint  legally 
made  before  the  Joint  Magistrate  at  all,  and 
nothing  on  which  he  could  act. 


Now,  the  facts,  so  far  as  they  are  necessary 
to  be  set  forth  for  the  purposes  of  this 
application,  are  (to  adopt  the  Joint  Magistrate's 
rather  inaccurate  expression  for  a  criminal 
matter)  that  this  "suit"  was  "instituted" 
by  Mr.  Hunter,  but  that  he  brought  no 
actual  charge. 

On  the  18th  April  one  Biddyanidhi  Dey 
presented  a  j>etition  to  Mr.  Heely,  the  District 
Traffic  Superintendent,  charging  the  petitioner 
with  taking  money,  and,  on  the  25th  April, 
the  Joint  Magistrate,  Mr.  Hopkins,  recorded 
this  order  on  that  petition  which  had  been 
sent  to  him,  m.,  "  Police  to  enquire." 

On  the  17th  May,  Mr.  Rochfprt,  the  As- 
sistant Inspector-General  of  Railway  Police, 
forwarded  his  own  and  other  police-re- 
ports. 

On  the  25th  May  summons  was  issued  on 
the  petitioner,  it  being  stated  to  be  on  the 
complaint  of  Biddhyanidhi  Dey  as  against 
the  petitioner  for  bribery. 

This  summons  the  petitioner  Prankisto 
Pal  himself  receipted.  The  case  then  pro- 
ceeded to  trial. 

There  is  on  the  record  a  memo,  in  the 
handwriting  of  the  Joint  Magistrate,  stat- 
ing "the  Railway  Company  ought  to  pro- 
"secute  the  case,  or  at  any  rate  appoint 
"a  competent  pleader  to  see  after  it.  The 
"case  is  not  a  false  or  malicious  one;  but 
"there  is  reason  to  expect  that  the  peti- 
"  tioner  will  escape,  unless  the  case  is  better 
"managed."  This  memo,  bears  date  7th May 
1870,  but  it  is  stated  by  Mr.  Mackenzie,  the 
learned  Counsel  for  the  petitioner,  that  this 
must  be  a  clerical  error,  and  that  it  ought  to 
have  been  7-6-70,  that  is,  the  7th  of  June. 
The  other  side,  while  they  do  not  admit  the 
mistake,  show  nothing  to  contradict  the 
statement,  except  what  appears  on  the  face  of 
the  memo.  This  memo,  of  the  Joint  Magis- 
trate, the  learned  Counsel  urges,  is  so  illegal 
that  the  conviction  by  the  Judge  cannot  stand. 
I  will  notice  this  plea  hereafter. 

The  real  point  pressed  on  us  is  that  the 
conviction  is  against  the  precedents  in  XIII. 
Weekly  Reporter,  page  27,  and  in  XII. 
Weekly  Reporter,  page  49. 

The  former  was  an  application  under  Sec- 
tion 404,  seeking  to  set  aside  the  proceedings 
of  Mr.  Monro,  the  Magistrate  of  Kishnaghur; 
but,  as  a  matter  of  fact,  those  proceedings 
were  not  set  aside,  and  the  remarks  of  the 
learned  Judges  in  that  case,  though  thev,  in 
some   respects,  favor  the  contention  of  the 
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learned  Counsel  for  the  appellant,  also 
show  the  real  intention  of  Section  68.  Mr. 
Justice  Phear  remarks:  "We  must  look 
**  upon  Section  68  as  a  provision  of  the  law 
"for  making  a  public  official  to  take  care 
"that  justice  may  be  vindicated,  notwith- 
"  standing  that  the  persons  individually 
"aggrieved  are  unwilling  or  unable  to  pro- 
"secute."  Mr.  Justice  Phear  also  ruled 
that  the  proceedings  of  Mr.  Monro  were 
not  to  be  set  aside.  I  do  not  think  that  the 
above  case  has  really  any  bearing  on  the  pre- 
sent case,  for  the  judgment  is  qualified  with 
reference  to  the  peculiar  circumstances  of 
that  very  case,  which  are  not  the  circum- 
stances before  us. 

The  other  case  was  decided  by  Kemp  and 
Markby,  JJ.  Much  stress  has  been  laid 
here  on  the  words  used  by  Mr.  Justice 
Markby,  where  he  says :  "  It  has  been  con- 
"  tended  that,  under  Sections  426  and  439, 
"  we  ought  not  to  interfere  with  the 
"sentence  passed  on  account  of  a  mere 
*  *  irregularity  or  defect,  which  does  not  affect 
"the  amount  of  punishment  awarded;  but 
"I  do  not  think  it  can  be  contended  that 
"either  of  these  two  Sections  apply  to 
"a  case  like  the  present,  where  the  com- 
"  plaint  which  is  laid  down  in  the  Pro- 
"cedure  Code  as  the  commencement  of  a 
"  prosecution  is  altogether  absent.  I  do  not 
"  think,  we  ought  to  say,  that  the  conviction 
"  must  stand  good,  because  the  punishment 
"awarded  would  probably  have  been  the 
"same,  had  the  proper  proceedings  been 
"observed.  I  think  it  never  was  intended 
"that  these  Sections  should  be  used  to  the 
"  extent  of  doing  away  altogether  with  the 
"  procedure  laid  down  by  the  Court,  and  to 
"rendering  convictions  valid  when  the 
"proceedings  prescribed  as  preliminary  to 
"  the  institution  of  criminal  prosecutions  are 
"altogether  omitted,  and  the  jurisdiction  of 
"the  Court  which  passed  the  sentence  is 
"  affected  by  the  omission.  If  carried  to  this 
"extent,  Magisiraies  might  altogether  de- 
^^  sert  the  Code  of  Procedure," 

The  words  italicized  have  been  much 
pressed  on  us.  But  in  the  first  place  that  case 
was  very  materially  different,  as  it  turned  on 
the  illegality  of  the  transfer  of  a  case  to  a 
Subordinate  Magistrate;  and,  in  the  next 
place,  were  it  a  case  in  point,  it  remains  to 
be  proved  that  the  Joint  Magistrate  did  de- 
sert the  Code.  I  do  not  think  he  has ;  but 
I  think  he  has  acted  according  to  it.  Sec- 
tion 133  enacts  that  "it  shall  be  competent 


"to  a  Magistrate,  upon  the  report  of  a 
"police-officer  or  otherwise^  to  direct  enquiry 
"to  be  made  by  a  police-officer  into  the 
*^  offence  punishable  under  the  Indian  Penal 
"  Code,  or  under  any  special  or  local  Anr.** 
One  of  the  local  laws  to  which  the  Section 
refers  is  the  Police  Act. 

Thus,  by  this  Section,  enquiry  can  be  di- 
rected judicially,  and  the  Magistrate  can 
also,  as  the  head  of  the  executive  police, 
act  under  the  local  Police  Law,  Act  V.  of 
1861. 

Now,  according  to  the  current  of  decisions, 
the  mere  miscitation  of  a  Section  will  not 
justify  the  setting  aside  of  a  conviction  in 
regular  appeal,  if  the  prisoner  has  not  been 
I  prejudiced.  It  follows,  I  think,  that  ibis 
Court  would  not  be  justified,  on  a  mere 
motion  under  Section  404,  to  use  its  discre- 
tional and  extraordinary  power  to  set  aside  a 
conviction,  if  otherwise  good,  and  the  prisoti- 
er  be  not  really  prejudiced  on  a  mere  techni- 
cal ground. 

Before  the  Full  Bench*  the  question  ^i-as 
put  in  these  terms:  "Whether  a  Couit  of 
"  Session  is  not  competent  to  proceed  to  the 
"  trial  of  a  prisoner  brought  before  it,  upoa 
"the  charge  of  a  Magistrate  who  is  aa- 
"  thorized  to  make  a  commitment,  althougb 
"  it  should  be  objected  that  there  has  been 
"some  irregularity  or  defect  of  form  in  re- 
" cording  the  complaint;"  and  the  judgment 
"  of  the  Full  Bench  was  this :  "  We  are  d 
"opinion  that  the  Court  of  Session  is  com- 
"petent,  and  ought,  to  proceed  to  the  trial 
"of  a  prisoner  who  is  brought  before  it 
"upon  a  charge  exhibited  by  a  Magistrate 
"  who  is  authorized  to  make  a  commitment, 
"notwithstanding  any  irregularity  or  defect 
" of  form  in  recording  the  complaint.' 

In  the  view  of  the  principle  of  the  law 
so  laid  down,  it  is  clear  that  the  Joint 
Magistrate  here,  even  if  it  be  admitted  for 
argument's  sake  that  he  acted  wrongly  in 
saying  that  he  was  acting  under  Section 
68,  really  had  legal  power  to  act  under 
Section  133,  and  that  his  act  is,  therefor^ 
not  illegal.  This  part,  therefore,  of  toe 
grounds  of  the  petition  fails. 

Then  it  is  said  that  there  was  no  pro- 
secutor in  this  case;  that  no  such  person 
was  examined  on  oath ;  in  fact,  no  charge 
was  made  by  any  one  acting  in  that  charac- 
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ter.  It  is  added  that  there  was  no  Crown 
Prosecutor,  and  that  in  effect  the  prisoner 
was  so  far  prejudiced  that  he  could  not 
know  who  the  prosecutor  was,  whose  charge 
he  had  to  meet,  and,  therefore,  could  not 
duly  defend  himself. 

This  plea  is  unreal.  We  find  that  not 
only  was  the  subpoena  duly  issued  in  the 
name  of  Biddyanidbi  Dey  versus  the  appli- 
cant on  a  charge  of  bribery,  but  that  the 
summons  itself  bearing  that  title  was  re- 
ceipted by  the  petitioner  Prankisto  Pal 
himself.  It  is  urged  by  Mr.  Mackenzie,  the 
learned  Counsel  (who  has  done  everything 
that  he  could  for  his  client),  that  his 
client  was  not  awUre  that  the  subpoena  had 
gone  out  under  that  title.  We  think,  how- 
ever, that,  in  giving  a  receipt  himself  for  the 
summons,  the  petitioner  was  legally  made 
aware  who  it  was  that  the  Court  indicated 
to  him  as  the  prosecutor.  We  think,  then, 
that,  under  such  a  state  of  facts,  this  is 
a  mere  technical  objection,  and  that,  as 
the  petitioner  is  not  shown  to  have  been 
really  prejudiced  by  it,  we  should  be  failing 
in  doing  substantial  justice,  were  we  to 
admit  such  plea  under  the  discretionary 
power  vested  in  us  under  Section  404. 

It  is,  however,  further  urged  that  the  Joint 
Magistrate  was  examined,  and  he  stated  on 
oath  he  did  not  know  that  Biddyanidhi  Dey 
was  the  prosecutor.  Some  little  surplusage 
of  argument  has  been  made  by  Mr.  Mackenzie, 
the  learned  Counsel,  on  this  point ;  but  the 
Joint  Magistrate  might  have  erred  in  this 
particular,  and  yet  the  prisoner  might  not 
be  prejudiced,  as  it  is  shown  above  that  he 
was  not.  But,  if  there  is  any  doubt  on  this 
point,  it  is  removed  by  the  fact,  as  pointed 
out  by  Mr.  Justice  Kemp,  that  the  appli- 
cant Prankisto  Pal  himself  put  in  a  memo- 
randum of  the  witnesses  whom  he  wished 
to  examine  for  his  defence  in  respect  of 
a  charge  of  bribery  by  Biddyanidhi  Dey, 
The  applicant  also  appointed  a  vakeel  to  con- 
duct his  defence. 

After  this,  it  is  urged  that  Mr.  Hopkins 
ajQted  without  jurisdiction  in  calling  on  the 
Railway  Company  (who  had  refused)  to 
prosecute.  1  have  before  shown  that,  under 
Section  133,  the  Joint  Magistrate  had  full 
power  to  direct  the  police  to  enquire,  and 
there  is  nothing  in  the  law  prohibiting  the 
Magistrate  after  this,  or  intermediately,  to 
look  to  the  Railway  Company,  whose  servant 
the  petitioner  was,  to  move  in  or  prosecute  the 
case,  though  it  might  have  been  more  judici* 


ous  merely  to  give  a  formal  notice  to  them  of 
the  case,  that  they  might  proceed  as  advised. 
The  learned  Counsel,  Mr.  Mackenzie,  puts  it 
that  the  Joint  Magistrate  wrote  the  memo, 
to  the  East  Indian  Railway  Company  only 
because  the  case  had  "  broken  down''  But 
the  memo,  does  not  contain  any  such  words 
as  these  last-mentioned,  and,  indeed,  it  suggests 
the  alternative,  viz,  that  the  Railway  Com- 
pany might  appoint  a  competent  pleader  to 
see  after  the  case. 

Another  portion  of  this  memo,  of  the  Joint 
Magistrate  has,  in  argument^  been  consider- 
ably amplified  beyond  its  real  meaning. 
Stress  has  been  laid  on  the  words :  "  The  case 
'^  is  not  a  false  or  malicious  one,  but  there 
**is  reason  to  expect  that  the  prisoner  will 
^'  escape  unless  the  case  is  better  managed,'' 
and  it  is  said  these  words  show  the  case  to 
have  been  '* prejudged"  and  "  bolstered  up,'' 

As  to  the  case  being  prejudged  by  the 
Joint  Magistrate  as  argued  from  the  words, 
"the  case  is  not  a  malicious  or  false  one," 
&c.,  I  look  upon  these  words  as  a  loose  mode  of 
expressing  the  doubts  that  the  Joint  Magis- 
trate had  in  the  case,  that  is,  he  thought 
there  might  be  something  real  and  true  in 
the  charge  which  needed  a  careful  enquiry, 
and  that,  if  all  the  evidence  were  not  brought 
forward,  and  the  case  properly  conducted, 
there  was  a  likelihood  of  justice  not  being 
done,  and  that  he  meant  no  more. 

It  is,  moreover,  argued  by  the  learned 
Counsel  for  the  petitioner  that  the  Judge 
erred  in  law  in  treating  admissions  of  tak- 
ing money  in  the  manner  in  which- the 
Judge  did.  This,  however,  is  a  matter  of 
fact.  The  weight  given  to  these  admissoins 
is  not  a  matter  of  law.  The  Judge  has 
taken  the  admissions  as  the  evidence  which 
he  thinks  sufficient  to  justify  his  order. 

We  are  not  bound  under  Section  404  to 
go  into  questions  of  the  weight  of  evidence, 
and  do  not  think  it  necessary  to  do  so  in 
this  case. 

The  last  ground  is  that  the  petitioner 
has  been  prejudiced,  and  that  Section  426, 
relied  upon  by  the  Lower  Court,  does  not 
apply.  But  it  is  clear,  from  what  has  been 
stated  above,  that  the  Magistrate  acted  with 
jurisdiction  under  Section  133,  and  that 
the  prisoner  was  not  really  prejudiced 
throughout. 


Orrf^r.— Application  rejected. 
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The  loth  September  1870. 

Present : 

The  Hon'ble  L.  S.  Js^ckson  and  Dwarka- 
naih  Milter,  Judges. 

Summing;  up  to  Jury^Reeommendation  to 

merqr. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Dassee  Mosulmany. 

Committed  by  the  Magistrate^  and  tried  by  the 
,    Sessions  Judge  of  Nuddea,  on  a  charge  of 

exposure  and  abandonment  of  a  child  under 

12  years. 

A  Judge  ought  not  to  introduce  into  his  direction  to 
the  Jury  any  question  as  to  recommending  a  prisoner  to 
mercy,  but  should  leave  that  entirely  to  the  Jury, 

Jackson^  J. — ^This  was  a  Jury  case,  and 
there  is  no  ground  for  interference  with 
the  sentence. 

The  Judge  ought  not  to  introduce  into 
his  direction  to  the  Jury  any  question  as 
to  recommending  the  prisoner  to  mercy. 
That  should  be  entirely  left  to  the  Jury 
themselves,  as  the  Court  has  full  discretion 
in  passing  sentence  to  give  effect  to  any 
circumstances  which  seem  to  tell  in  favor 
of  the  accused. 


The  loth  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Sessions  record— Examination  of  accused. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Bilash  Mosulmany. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Nuddea,  on  a  charge  of 
exposure  and  abandonment  of  a  child  under 
1 2  years. 

There  ought  to  be  only  one  Sessions  record,  which 
should  be  continuous,  and  should  contain  accurately  and 
consecutively  the  whole  of  the  proceedinfirs  in  the  trial, 
including  the  examination  of  the  accused. 

Jackson,  J. — ^The  evidence  in  this  case 
satisfied  the  Jury,  and  there  could  have 
been  no  doubt  as  to  the  guilt  of  the  prison- 
er. 


The  sentence,  though  severe,  is  not,  ve 
think,  too  severe. 

We  observe  that  the  Judge  anticipated 
the  recommendation  to  mercy,  and  made 
some  observations  to  the  Jury  on  the  sub* 
ject.  We  think  these  would  have  been  more 
properly  reserved  until  the  Jury  had  made 
such  recommendation. 

We  observe,  moreover,  that  there  are  two 
(not  quite  complete)  records  of  the  trial  in 
the  Court  of  Session,  which,  in  some  parti- 
culars, are  not  quite  consistent  one  with  the 
other ;  there  should  be  but  one  record,  which 
should  be  continuous,  and  should  contain 
accurately  and  consecutively  the  whole  of 
the  proceedings  in  the  tris^l. 

The  Judge  should  also  attend  carefuHjr 
to  the  directions  contained  in  Circular  Order 
No.  II,  dated  2nd  September  1867.*  In  this 
case  the  examination  of  the  accused  is  nol 
annexed  to  the  Sessions  record. 


The  17th  August  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chit/ 
Justice,  and  the  Hon'ble  H.  V.  Bayl^« 
F.  B.  Kemp,  L.  S.  Jackson,  and  J.  B. 
Phear,  Judges. 

OlMtruction^JudicIal  proceeding  —  Sectioas  62 
and  404,  Code  of  Criminal  Procedure. 


Miscellaneous  Case. 
Abbas  Ali  Chowdhry,  Petitioner^ 


t  \ 


versus 
Illim  Meah  and  others,  Opposite  Party. 

Baboo  Bhowanee  Churn  Dutt  for  Petitioner. 

Baboo  Juggadanund  Mookerjee  for  the 
Government. 

Held  (Phear,  J.,  dissenting)  that  an  order  passed 
by  a  Magistrate  under  Section  63  of  the  Code  of  Cmainal 
Procedure  is  not  of  the  nature  of  a  judicial  prooeedi^ 
and,  therefore,  cannot  be  interferea  with  by  the  Hip 
Court  under  Section  404  of  that  Code. 

This  case  was  referred  to  <t  Full  Bench  h 
Loch  and  Hobhouse,  JJ.y  with  the  folium- 
ing  remarks : — 

Hobhouse,  J. — We  think  this  case  must 
be    submitted    to    the    Full   Bench   for  t 

*  8  W.  R.,  Criminal  Circulars,  p.  6. 
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decision  upon  the  point  material.  It  appears 
that  a  market  had  for  a  long  time  been  held 
*by  certain  persons  on  Tuesdays  and  Fridays 
at  a  place  called  Phullbaree>  on  one  side  of 
the  river  Barak,  in  Cachar.  It  appears  also 
that  the  petitioners  before  us,  at  some  time 
within  a  year  previous  to  this  application, 
established  a  similar  market  at  a  distance  of 
about  a  mile  from  the  first  market,  and  on 
the  opposite  side  of  the  same  river,  and 
held  their  market  there  on  Tuesdays  and 
Fridays  also.  It  appears  also  that  the  police 
reported  various  disturbances  arising  from 
the  efforts  of  the  rival  market-keepers  to 
induce  the  villagers  to  go  either  to  the  one 
market  or  to  the  other ;  and  that  boats,  in 
which  persons  were  lawfully  employed  in 
carrying  their  produce  for  sale,  were  inter- 
cepted by  either  the  one  party  or  the  other 
party.  It  appears  also  that  complaints  were 
made  of  violence  committed  either  on  the 
one  side  or  on  the  other  side  in  the  attempt 
to  prevent  villagers  from  taking  their  pro- 
duce either  to  the  one  market  or  to  the 
other.  The  Magistrate  also  was  of  opinion 
that  this  disturbance  and  annoyance  were 
likely  to  continue,  unless  the  two  rival 
markets  were  held  on  different  days;  and 
as  the  market  in  PhuHbaree  had  been  estab- 
lished ever  since  the  time  of  the  British 
rule,  and,  therefore,  long  before  the  market 
which  the  present  petitioners  set  up  on  the 
opposite  side  of  the  river,  and  as  also  there 
were  empty  days  on  which  the  present  peti- 
tioners could  very  easily  hold  their  market 
without  interference  from  any  one  else, 
80  the  Magistrate,  under  the  provisions  of 
Section  6i  of  the  Code  of  Criminal  F0lbe- 
dure,  directed  the  present  petitioners  to 
abstain  from  holding  their  market  in  Panch- 
gram,  in  Cachar,  on  Tuesdays  and  Fri- 
days. 

The  Magistrate  further  explains  in  his 
letter  No.  341  of  the  27th  April  1870  that 
the  order  upon  the  present  petitioners  was 
passed  after  evidence  taken ;  and  it  is  ad- 
mitted by  the  pleaders  on  either  side,  /'.  e., 
the  pleader  on  the  side  of  the  petitioners 
and  the  pleader  on  behalf  of  the  Government, 
t^t  there  was  such  evidence  taken,  and 
that  it  resulted  in  the  Magistrate's  con- 
victing certain  persons  of  the  offence  of 
wrongful  restraint  in  connection  with  the 
rival  market — a  conviction  which  was  after- 
wards modified  by  this  Court  into  a  con- 
viction against  those  persons  of  assault  or 
hurt. 

It  would  seem,  therefore,  that  when  the 
Magistrate    in   this    instance    directed    the 


petitioners  to  abstain  from  the  act  in  ques- 
tion, namely,  the  act  of  holding  the  market 
in  Panchgram  on  Tuesdays  and  Fridays, 
he  had  legal  evidence  before  him  that  such 
direction  was  likely  to  prevent  obstruction 
or  risk  of  obstruction,  annoyance,  or  Injury 
to  persons  lawfully  employed ;  and  it  seems 
probable  also  that  he  had  evidence  before 
him  to  show  that  such  direction  was  likely 
to  prevent  riot  or  affray.  But,  at  any  rate, 
he  had  legal  evidence  before  him  to  show 
that  such  direction  was  likely  to  prevent 
obstruction  or  annoyance  to  persons  lawfully 
employed. 

Under  these  circumstances,  the  question 
before  us  is  whether  the  Magistrate  had 
jurisdiction,  under  Section  62  of  the  Code 
of  Criminal  Procedure,  to  pass  the  order 
in  question  upon  the  petitioners. 

In  a  decision  to  be  found  at  page  12, 
Volume  4  of  the  Weekly  Reporter,  Criminal 
Rulings,  the  Judges  seem  to  have  held  that,  in 
a  case  very  similar  to  the  one  before  us,  the 
Magistrate  had  not  authority  to  direct  the 
discontinuance  of  any  such  market  as  the 
one  in  question  ;  but,  in  a  case  to  be  found 
at  II  Weekly  Reporter,  page  5,  Criminal 
Rulings,  the  Judges  seem  to  us  to  have  held 
what  to  us  appears  to  be  the  contrary  of 
this. 

In  this  state  of  things,  we  think  It  pro- 
per to  refer  the  question  for  the  decision  of 
a  Full  Bench,  and  the  question  is  whether, 
under  the  circumstances  stated  by  us,  the 
Magistrate  had  authority  to  direct  the 
petitioners  in  question  to  abstain  from  the 
act  of  holding  their  market  of  Panchgram 
on  Tuesda}'S  and  Fridays. 

We  may  as  well  mention  that  Baboo 
Juggadanund  Mookerjee,  on  behalf  of  the 
Government,  has  contended  that  the  order 
passed  by  the  Magistrate  In  this  instance 
is  not  an  order  of  the  nature  of  a  judicial 
proceeding,  such  as  is  contemplated  by 
Section  404  of  the  Code  of  Criminal  Pro- 
cedure, and  that,  consequently,  we  have  not 
jurisdiction  to  interfere  with  the  order  in 
question. 

We  are  of  opinion  that  the  order  is  of 
the  nature  of  a  judicial  proceeding,  and 
that,  in  fact,  it  has  been  directly  so  treated 
by  the  Magistrate  in  this  instance.  But 
we  state  the  point  in  order  that,  when  the 
Full  Bench  shall  have  to  consider  the 
question  which  we  have  now  submitted  to 
them,  they  may  consider  also,  if  they  think 
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proper  so  to  do,  ihis  further  question 
whether  the  order  in  question  is  of  the 
nature  of  a  judicial  proceeding,  and  is, 
therefore,  an  order  which  it  is  viihin  the 
province  of  this  Court  to  revise  under 
Chapter  XXIX,  of  the  Code  of  Criminal 
Procedure. 

The  judgments  of  the  Full  Bene  hivere  de- 
livered as  follows : — 

Phear,  J, — With  regard  to  the  last  ques- 
tion put  to  us  by  the  Division  Bench,  namely, 
whether  or  not  the  order  of  the  Magistrate 
in  this  case  is  of  the  nature  of  a  judicial  pro- 
ceeding, such  as  to  give  us  jurisdiction  to 
entertain  the  reference,  I  have  the  misfortune 
to  differ  from  the  rest  of  my  colleagues,  and 
this  fact  alone  renders  me  necessarily 
distrustful  of  my  own  judgment. 

Still  I  am  bound  to  say  that  the  little 
opportunity  which  I  have  just  now  had  of 
considering  the  matter  leaves  me  of  opinion 
that  the  power  which  is  given  to  the  Magis- 
trate under  Section  62  of  the  Criminal 
Procedure  Code  is  of  a  judicial  character, 
within  the  meaning  of  the  word  judicial  as 
it  is  used  in  Section  404.  The  Magistrate 
by  Section  62  is  directed  to  act  when  he 
considers  that  any  person  by  the  course  of 
his  conduct  is  likely,  to  cause  obstruction, 
annoyance,  or  injury,  or  risk  of  obstruction, 
annoyance,  or  injury,  to  any  other  person 
lawfully  employed.  Thus,  the  Magistrate  in 
a  case  falling  under  this  Section  has,  in  the 
first  place,  to  arrive  at  a  conclusion  of  fact 
between  the  offender  on  one  side,  and  the 
person  who  is  likely  to  be  injured  or  annoyed 
on  the  other  side  ;  and  the  order  which  he 
passes,  if  he  does  pass  an  order  under  this 
Section,  is  not  merely  (to  use  a  word  very 
familiar  to  us  on  this  side  of  the  Court) 
a  ministerial  act,  nor  is  it  such  an  order  as  a 
policeman  makes  in  his  capacity  of  peace- 
officer  when  he  directs  a  person  to  pass  on, 
or  to  go  to  the  other  side  of  the  street  with 
the  view  to  prevent  or  provide  against  the 
occurrence  of  any  immediate  obstruction, 
annoyance,  or  breach  of  the  peace  ;  but  it  is 
truly  an  injunction  which,  if  it  has  been 
properly  and  duly  made,  will  legally  affect 
the  person  against  whom  it  is  issued  in  the 
enjoyment  of  his  property  as  long  as  the 
order  endures. 

I  find  that  a  Division  Bench  of  this 
Court,  in  [a  case  reported  in  Vol.  12, 
W.  R.,  page  36,  Criminal  Rulings,  took,  as 
far  as  I  can  see,  precisely  this  view  of  the 
force  of  the  Section.     Mr.  Justice  Norman 


there  says :  *'  It  is  clear  that  the  order  con- 
''  tem  plated  by  Section  62  is  a  particular 
''  and  specific  order  addressed  to  a  particular 
"person,  or  particular  persons,  to  do  or 
'^  abstain  from  a  particular  act  or  par- 
''  ticular  acts :  an  act,  in  short,  of  the 
"nature  of  an  injunction  or  command 
"which  the  Magistrate  is  to  make  in  his 
"judicial  capacity  as  the  Judge  in  a 
"  Criminal  Court — not  a  regulation  or  byc- 
"  law." 

No  doubt,  many  of  these  orders,  whe- 
ther rightly  or  wrongly,  are  passed  very 
summarily  indeed,  and  wiih  the  slightest 
possible  show  of  proceeding,  but  I  do  not 
think  that  this  circumstance  alters  the 
character  of  the  power,  or  the  nature  of  the 
jurisdiction  under  which  the  Magistrate 
makes  them,  though  I  can  easily  conceive  it 
to  be  a  special  reason  why  such  orders 
should  be  rendered  subject  by  the  Legislatore 
to  the  revision  of  this  Court,  rather  ihan 
exempted  from  it.  To  say  the  least  of  it,  I 
think  it  strange,  having  regard  to  the  verr 
extensive  powers  of  revision  which  the  Coun 
undoubtedly  does  possess  under  the  Crirainil 
Procedure  Code,  that  a  person  aggrieved  br 
an  injunction  of  this  particular  kind  shodd 
be  forced  to  disobey  it,  and  so  to  run  the  risk 
of  being  convicted  of  a  serious  criminal  of- 
fence, before  he  can  question  its  legality. 

I  cannot  myself  at  present  avoid  the  con* 
elusion  that  an  order  passed  under]  this  Sec- 
tion is  one  which  falls  within  the  scope  of 
Section  404  of  the  Criminal  Procedure 
Code,  viz.,  that  it  is  within  the  meaning  tk 
that  Section,  "  a  judicial  proceeding  of  a 
"Criminal  Court  other  than  a  criminal 
"  trial,"  which  we  have  authority  to  call  up 
to  this  Court. 

Jackson,  J. — The  question  whether  the 
order  made  by  a  Magistrate  under  Section 
62  of  the  Code  of  Criminal  Procedure 
is  judicial  in  its  nature  is  one  which  has  not 
been  raised  before  in  any  Division  Bench 
in  which  I  have  sat,  and,  therefore,  I  have 
not  had  an  opportunity  of  considering  it 
In  a  case  which  has  been  cited  by  the 
Magistrate,  which  will  be  found  in  SI 
Weekly  Reporter,  and  also  in  the  case  re- 
ferred to  us,  this  question  was  not  raised 
but  the  question  whether  an  order  of  the 
kind  which  has  been  made  in  this  insiaace 
could  be  lawfully  made  by  the  Magistrate 
under  that  Section  was  considered,  and  ^ 
were  of  opinion  that  the  order  was  one 
within  the  Magistrate  s  competency  to  make 
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But  now,  that  the  question  has  been  fairly 
^  raised,  I  confess  the  inclination  of  my  mind 
'  is  to  the  opinion  that  the  order  is  not  one 
of  a  judicial  character. 

There  are  certain  Chapters  and  Sections 
of  the  ProceJure  Code  in  which  a  specific 
procedure  is  laid  down  for  the  Magistrate 
in  cases  which  might  appear  to  be  such  as 
would  come  under  Section  62.  In  cases 
which  did  come  precisely  within  the  scope 
of  those  Sections,  in  which  a  specific  pro- 
cedure is  laid  down,  1  think  the  Magis- 
trate would  be  bound  to  act  according  to 
that  procedure ;  and  where  that  procedure 
requires  the  hearing  of  the  parties,  and  the 
arriving  at  a  conclusion  upon  the  evidence, 
or  the  decision  of  any  contested  point,  no 
doubt  the  enquiry  becomes  judicial,  and 
the  order  is  judicial.  But  it  seems  to  me 
that,  in  regard  to  a  great  number  of  orders 
which  come  \o  be  made  under  Section  62, 
the  Magistrate  has  to  decide,  not  between 
a  person  wh  ois  taking  some  order  with  his 
property,  or  omitting  to  take  certain  order 
with  his  property,  and  another  person  to 
be  affected  by  such  act  or  omission,  but  he 
has,  in  reality,  to  provide  for  the  safety  or 
comfort  of  many  persons  who,  at  the  time, 
are  not  aware  that  their  safety  is  in  ques- 
tion, or  annoyance  or  obstruction  is  threaten- 
ed. From  the  nature  of  the  case  it 
seems  to  me  that  very  frequently  it  would 
be  incumbent  upon  the  Magistrate  to  make 
such  order  as  is  authorized  in  Section  62, 
without  any  formal  enquiry.  The  Magis- 
trate might,  for  instance,  receive  intelligence 
that  the  fall  of  a  building  was  imminent, 
or  that  some  other  circumstances  e.xisted 
,  which  were  likely  either  to  cause  danger  to 
the  lives  of  persons,  or  to  cause  obstruction, 
annoyance,  or  injury,  or  lead  to  an  affray. 
The  Section,  however,  it  may  be  noticed, 
does  not  require  that  something  which  ts 
done  or  omitted  to  be  done  by  a  person  in 
possession  of  property  should  be  likely  to 
cause  obstruction,  annoyance,  or  injury,  or 
risk  of  obstruction,  annoyance,  or  injury, 
to  any  persons  lawfully  employed,  or  likely 
to  cause  danger  to  human  life,  health,  or 
s^ety,  or  should  be  likely  to  prevent  an 
anray;  but,  if  the  Magistrate  considers  that 
the  direction  which  he  proposes  to  give  is 
likely  to  prevent  obstruction,  annoyance,  or 
injury,  and  so  on,  or  is  likely  to  prevent 
danger  to  human  life,  &c.,  or  is  likely  to 
prevent  a  riot  or  an  affray,  it  is  lawful  for 
him  to  make  such  an  order.  The  Magis- 
trate, therefore,  will  often  be  called  upon 
to  act  on  the  shortest  notice,  and  without 
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any  delay ;  and  I  think  there  is  another  good 
reason  why  it  should  not  be  necessary  to 
regard  the  act  of  a  Magistrate  under  this 
Section  as  being  a  judicial  decision,  which 
is  simply  this — that  the  issuing  of  the  order 
under  the  62nd  Section  entails  no  further 
consequences  than  that  the  person  contra- 
vening that  order  does  so  at  his  peril,  and 
is  liable  to  be  dealt  with  for  sueh  conduct 
under  Section  188  of  the  Penal  Code. 

That,  then,  it  seems  to  me,  is  the  pro- 
per way  of  trying  the  legality  of  an  order 
issued  under  Section  62  by  a  Magistrate 
or  by  any  other  public  servant;  for  the 
operation  of  these  Sections  is  by  no  means 
confined  to  the  orders  of  Magistrates. 

I  may  mention  that  I  have  stated  pretty 
nearly  this  view  of  the  case  on  a  former 
occasion  in  a  case  which  is  to  be  found  in 
VIII  Weekly  Reporter,  page  37,  Criminal 
Rulings.  There  1  pointed  out  that  the  Magis- 
trate, "  if  he  thought  such  a  direction  tended 
'*to  prevent  obstruction  to  persons  lawfully 
"employed,  might  order  any  person  to  take 
*' action  with  the  wall  in  his  possession  in 
"  the  sense  of  removing  it ;  and  if  the  order 
**  were  disobeyed,  and  the  obstruction  antici- 
"  pated  were  to  arise,  the  person  disobeying 
"  might  be  proceeded  against  under  Section 
*'  188,  Indian  Penal  Code.  If  convicted,  he 
**  might  appeal,  or  might  bring  his  case  before 
"this  Court  by  motion,  and  the  validity  of 
"the  proceedings  would  then  be  enquired  • 
"  into." 

Therefore,  I  am  now  inclined  to  say  that 
the  act  of  the  Magistrate,  under  Section 
62  of  the  Code  of  Criminal  Procedure,  was 
not  a  judicial  proceeding  of  a  Criminal 
Court,  and,  therefore,  does  not  come  within 
the  scope  of  Section  404  of  the  Criminal 
Procedure  Code. 

Kemp,  y, — I  am  of  opinion  that  the  order 
of  the  ^Iagistrate  in  this  case  is  not  a  judi- 
cial proceeding.  It  appears  that  the  peti- 
tioner before  us  established  a  new  market 
on  the  bank  of  the  river  Barak,  in  Zillah 
,  Cachar,  and  that  parlies  proceeding  with 
j  vegetables,  &c.,  to  the  new  as  well  as  to  the 
old  market  were  obstructed  and  annoyed  by 
the  rival  proprietors  of  the  two  markets. 
This  was  brought  to  the  notice  of  the  Ma- 
gistrate, and  he  proceeded  to  the  spot.  The 
Magistrate  took  no  evidence  whatever,  nor 
did  he  summon  either  of  the  proprietors  of 
the  markets,  or  put  them  on  their  defence. 
There  is  a  memorandum  on  the  record,  to 
the  effect  that  certain  parties,  whose  names 
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were  given,  bore  marks  upon  their  persons 
of  injury  and  violence.  It  is  noted  that 
one  of  them  had  his  head  broken,  and  that 
the  other  was  wounded.  Upon  this,  the 
Magistrate,  not  with  a  view  of  preventing 
riot  or  affray,  but  with  a  view  of  removing 
the  obstructions  and  annoyances  to  persons 
lawfully  employed,  directed  the  petitioner 
to  abstain  from  holding  the  new  market 
upon  the  same  days  on  whith  the  old  market 
was  held.  No  evidence  having  been  taken, 
and  no  party  having  been  put  on  his  de- 
fence, this  order  of  the  Magistrate  was,  in 
my  opinion,  not  a  judicial  order,  but.  an 
executive  order  to  prevent  people  who  were 
lawfully  employed  in  bringing- their  goods 
for  sale  in  the  niarkets  from  being  obstructed 
and  annoyed. 

I  concur  in  the  judgment  delivered  by 
Mr.  Justice  Louis  S.  Jackson. 

Bay  ley  ^  J, — I  am  of  the  same  opinion 
with  Mr.  Justice  Kemp  and  Mr.  Jusiice 
L.  S.  Jackson.  I  do  not  think  that  this  is 
a  case  coming  within  the  scope  of  a  judicial 
proceeding  contemplated  by  Section  404  of 
the  Code  of  Criminal  Procedure.  Under 
Section  62  of  that  Act,  the  Magistrate,  by  a 
written  order,  may  direct  any  person  to 
abstain  from  a  certain  act,  whenever  such 
Magistrate  shall  consider  that  such  direction 
is  likely  to  prevent,  or  tends  to  prevent, 
obstruction,  annoyance,  or  injury,  or  risk  of 
obstruction,  annoyance,  or  injury,  to  any  per- 
sons lawfully  employed,  or  a  riot  or  an  af- 
fray. Such  an  order  might  be  required  to 
be  made  by  the  Magistrate  on  matters  of 
sudden  emergency,  where  the  case  would 
not  suffer  the  delay  of  a  judicial  proceeding 
by  the  taking  and  recording  of  evidence, 
and  so  forth.  Such  a  judicial  proceeding 
was  not  held  by  the  Magistrate  in  this  case. 
The  facts  shown  are  that  parties  who  fre- 
quented the  rival  hduis  had  their  boats  with 
saleable  articles  intercepted  on  the  way  by 
the  opposite  party,  and  frequent  disputes  and 
affrays  in  consequence  arose  between  the  two 
proprietors,  and  people  were  found  wounded 
in  them. 

In  order  to  prevent  such  obstruction,  an- 
noyance, and  injury  to  the  parties,  the  Magis- 
trate, by  a  written  order,  directed  that  one 
of  the  rival  proprietors  might  change  the 
days  of  his  hdut  so  as  not  to  interfere  with 
the  day  I  of  the  hdut  of  the  other  proprietor, 
and  thus  remove  the  cause  of  such  frequent 
injury,    annoyance,    and    affrays.     I    think 


such  an  order  legally  correct  undei*  Section 
62,  and  that  such  an  order  by  the  Magistrate. 
under*Section  62  is  not  a  judicial  proceediD^ 
contemplated  as  capable  of  revision  under 
Section  404  of  the  Code  of  Criminal  Prt>> 
cedure. 

Couch,  Cy. — It  has  always  appear- 
ed to  me  that  the  object  of  the  Legis- 
lature in  Section  62  was  to  provide  for 
cases  where  there  might  be  obstruction, 
annoyance,  or  injury,  or  risk  of  obstruction, 
annoyance,  or  injury,  to  any  person  law- 
fully employed,  or  danger  to  human  life, 
health,  or  safety,  or  any  likelihood  of  a  ricc 
or  an  affray,  where  it  would  be  necessary 
to  act  speedily,  probably  at  once,  in  ord^ 
that  the  danger  might  be  prevented,  and  where 
the  case  would  not  admit  of  the  delay  of  1 
judicial  proceeding  caused  by  summoniog 
the  parlies  to  answer,  which  delay  migbt 
be  such  that  the  mischief  intended  to  be 
averted  might  actually  be  done  before  apr 
order  could  be  made.  I  think  this  is  the 
object  of  Section  62  and  of  Section  3 18,  idiich 
seem  intended  to  apply  to  cases  of  danger 
arising  from  the  construction  or  state  d 
a  building  or  other  causes  of  that  kind  that 
ought  to  be  at  once  removed.  I  agree  with 
Mr.  Justice  Phear  that,  if  we  look  upon  tloi 
provision  in  the  Code  of  Criminal  Proce- 
dure  as  in  the  nature  of  an  injunctXMU 
where  the  Court  would  exercise  its  powff 
in  the  same  way  as  it  would  in  the  case 
of  an  injunction,  it  would  be  necessary  to 
give  the  parties  an  opportanity  of  bdng 
heard  and  having  the  matter  tried  as  is  a 
judicial  proceeding.  But  it  seems  to  ae 
that  the  object  of  the  Legislature  was  to 
avoid  doing  this,  and  to  invest  the  Mag'istnit 
with  discretionary  powers — very  considerable, 
no  doubt — but  that  which  might  be  property 
exercised  under  tRe  circumstances.  In  mj 
opinion,  that  is  why  this  cannot  be  regarded 
as  a  judicial  proceeding ;  and  that  the  Legis- 
lature in  framing  the  Code  of  Criminal 
Procedure  intended  that  it  should  not  be. 
is  clear  from  the  terms  of  Section  318. 
That  is  a  Section  intended  to  prevent  a 
breach  of  peace,  and  it  is  there  pro\ided 
that,  if  the  Magistrate  is  satisfied  thaya 
dispute  likely  to  induce  a  breach  of  peace 
exists  within  his  jurisdiction,  he  shall  reoorf 
a  proceeding  of  his  being  so  satisfied,  ni 
shall  call  on  all  parties  concerned  in  sad 
dispute  to  attend  his  Court  within  a  staled 
period,  and  to  give  in  a  written  stat«ncal  af 
their  respective  claims— clearly  showing 
that  the  Legislature,  when  it  meant  to  ductf 
the  Magistrate  to  proceed  judicially,  poinieil 
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out  the  course  that  he  ought  to  pursue. 
But  we  find  no  provision  of  the  kind  in 
"Section  6a.  The  language  of  it  seems  to 
point  out  that  it  was  intended  to  give  the 
Magistrate  a  power  to  be  exercised  with 
the  utmost  promptitude;  and,  if  he  should 
make  an  order  which  he  had  no  authority 
to  make,  and  the  party  on  whom  that  order 
is  made  should  not  obey  it,  and  be  convict- 
ed, its  legality  may  then  be  tried.  That  is 
the  ground  upon  which  I  have  always  been 
of  opinion  that  this  is  not  a  judicial  pro- 
ceeding ;  and,  although  I  feel  some  doubt  as 
to  its  correctness,  as  Mr.  Justice  Phear 
takes  a  different  view,  I  am  confirmed  in 
it  by  finding  that  it  is  shared  by  the  three 
other  Judges  who  form  this  Bench. 


The  loth  September  1870. 

Present : 

The  Hon'blc  G.  Loch  and  Sir  Charles  Hob- 
house,  Barf,,  fudges. 

High  Court— Court  of  Session— Private  Pro- 
secator— Sections  419  and  455,  Code  of  Cri- 
minal Procedure. 

Reference  to  the  High  Court,  under  Section 

434  ^f  ^^  ^^^^  9/  Criminal  Procedure, 
by  the  Sessions  Judge  of  Rajshahye, 

Sudduruddeen  Sircar  on  part  of  Ranee 
Surutsoonduree  Debea  versus  Ram  Joy 
Mojoomdar. 

K  private  prosecutor  cannot  move  a  Court  of  Ses- 
sion under  Section  419  of  the  Code  of  Criminal  Pro- 
cedure in  a  case  which  is  not  before  that  Court  in  ap^ 
peal,  though  he  may  do  so  under  Section  435  of  that 
Code  in  cases  in  which  the  Court  of  Session  can  inter- 
fere. A  private  prosecutor  has  no  rifht  to  be  heard  be- 
fore the  Hiffh  •Court  in  a  case  in  wnich  he  could  not 
be  heard  in  tne  Sessions  Court. 

Reference, — ^The  complainant  charged 
Ram  Joy  Mojoomdar  with  having,  on  the 
27th  of  March  1867,  as  the  Ranee's  mook- 
tear  and  agent,  received  the  interest  on  cer- 
tain Government  promissory  notes  belong- 
ing to  the  Ranee,  being  Rupees  2,887-8,  and 
with  having  dishonestly  misappropriated  that 
sum,  and  converted  it  to  his  own  use. 

The  case  was  referred  to  Mr.  *  f, 
I>epmy  Magistrate,  exercising  full  powers  of 
Magistrate,  and  it  came  on  for  hearing 
before  that  officer  on  the  i8ih  July  last.  On 
the  1 8th  of  July,  the  Deputy  Magistrate 
recorded  the  deposition  of  the  complainant, 
who  stated  that  the  prisoner  kept  a  current 
account  with  the  Ranee  in  which  he  had 


failed  to  insert  the  transaction  in  question 
that  the  accused  had  denied  the  receipt  of 
the  money,  and  attempted  by  falsification  of 
the  Government  Treasury  Books  to  prove  to 
his  mistress  that  another  agent  of  hers,  by 
name  Nobokumar  (now  deceased),  had  receiv- 
ed the  money  from  the  Treasury.  The  com- 
plainant allowed  that  the  accused  had  not 
submitted  a  nikhas  for  1273,  but  added  that 
there  was  no  nikhas  demanded,  as  the  accused 
was  trusted  by  the  Ranee. 

The  Deputy  Magistrate,  without  calling  up 
the  witnesses  for  the  prosecution,  next  ex- 
amined the  accused,  who  admitted  the  receipt 
on  the  27th  March  1867  of  the  said  interest- 
money,  viz,,  Rupees  2,887-8,  and  stated  that 
it  was  paid  that  same  day  into  the  Treasury, 
and  was  a  poition  of  a  total  sum  of  Rupees 
5iJ74-5»  which  he  paid  in  as  Government 
revenue  on  the  27ih  March  1867  on  the 
part  of  the  Ranee. 

The  Deputy  Magistrate  then  took  evidence 
as  to  the  truth  of  the  allegation  of  payment 
of  Rupees  5,174-5  on  27th  March  1867,  and, 
the  evidence  on  that  point  being  furnished, 
he  considered  that,  as  the  accused's  nikhas 
for  1273  (corresponding  wiih  1866  and  1867) 
had  not  been  submitted  to  the  Ranee,  the 
latter  had  it  still  "  in  her  power  to  compel 
"the  accused  to  make  out  his  nikhas  with 
"her  for  the  year  1273  still  unsettled,  either 
"  amicably  or  by  a  suit  in  the  Civil  Court ;" 
and  that  there  remained,  therefore,  no  further 
ground  for  continuing  the  criminal  prosecu- 
tion. The  Deputy  Magistrate,  accordingly, 
on  the  19th  July,  discharged  the  accused 
under  Section  225  of  the  Criminal  Procedure 
Code. 

Dissatisfied  with  the  Deputy  Magistrate's 
decision,  the  complainant  petitioned  this  Court 
to  order  a  full  enquiry  into  the  case  under 
Section  435  of  Act  XXV.  of  1861,  and  this 
Court  would  have  complied  with  the  com- 
plainant's petition,  had  not  the  Officiating 
Judge's  eye  fallen  on  a  printed  charge-sheet 
filed  with  the  record  of  the  case,  bearing 
the  signature  and  seal  of  the  Deputy  Ma- 
gistrate, and  containing  an  order  dated  i8ih 
July  for  the  trial  by  the  Sessions  Court  of 
Ram  Joy  Mojoomdar,  charged  with  having 
committed  criminal  breach  of  trust  in  re- 
spect of  certain  interest-money  drawn  by 
him  on  behalf  of  his  client  Ranee,  Surut- 
sunduree  Debea  out  of  the  Rajshahye  Trea- 
sury, on  the  27ih  March  1867. 

The  Officiating  Judge,  understanding  from 
this  charge-sheet  that  the  accused  Ram  Joy 
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had  been  regularly  comtnilted  by  the  Deputy  Officiating  Judge,  being  impressed  with  the 
Magistrate  on  the  i8ih  July  to  be  tried  by  belief  that  the  order  of  commitment,  daled^ 
the  Sessions  Court,  declared  that  the  order '  loth  of  July  1670,  was  a  regular  order  pass-* 
of  discharge  of  the  accused  dated  19th  July  ed  by  the  Deputy  Magistrate  on  the  last- 
was  without  jurisdiction  and  void,  and  mentioned  date,  annulled  the  order  of  dis- 
directed  the  Magistrate  to  instruct  the  De-  charge  passed  by  the  Deputy  Magistrate  oa 
puty  Magistrate  to  complete  the  commitment-  the  19th  July,  and  directed  the  accused  to 
proceedings  in  accordance  with  Sections  be  sent  for  trial  before  the  Sessions  Court 
227  and  228  of  the  Criminal  Procedure  at  the  next  ensuing  Sessions,  and  that  order. 
Code,  and  to  forward  the  record  for  trial  |  which  bears  date  12th  August  1870,  it  ap- 
at  the  next  ensuing  Sessions.  The  Offi-  pears  to  me,  can  only  be  quashed  by  the  High 
elating  Judge  further  ordered  that  all  the  Court.  I  have  the  honor,  therefore,  to  re- 
per^ons  named  in  the  list  of  witnesses  quest  that  the  Court  will  be  pleased  to 
filed  by  the  prosecution  before  thie  Deputy  annul  both  the  order  of  this  Court  dated 
Magistrate  should  be  summoned  in  tiie  trial  12th  August  1871,  and  that  of  the  Deputy 
before  this  Court.  Magistrate    dated    i8th   July,  ordering  tl» 

On  the  receipt  of  the  remarks  of  this  commitment  of  the  accused,  and  that,  in  the 
Court,  the  Deputy  Magistrate  submitted  ;  "matter  of  the  petition  of  the  complamant 
to  the  Magistrate  an  explanation  to  the  effect,  l  Sudduruddeen  Sircar,  praying  for  an  order 
as  I  understand  it,  that  the  order  of  commit-  ^^  further  enquiry  under  Section  435  of  tl« 
ment  was  a  mistake  altogether  ;  that  it  was  p»m»nal  Procedure  Code,  the  Court  will 
drawn  up  hastily  after  the  order  of  dis- 1  ^^  Pleased  to  issue  such  directions  as  to  it 
charge  had  been  passed  on  the  igth  July,  1  shall  seem  proper. 

and   dated  the    18th  July  to   rectify    what  Judgment  of  the  High  Court. 

appeared  to  him  to   have  been   omissions 

on  his  part  with  respect  to  the  drawing  '  Loch,  y, — I  think  in  this  case  the  private 
up  of  a  formal  charge  against  accused  ,  prosecutor  has  not  a  right  to  appear,  first, 
under  Section  250  of  the  Criminal  Pro-  '  because  he  was  not  a  party  to  the  rule;  and. 
cedure  Code  before  putting  accused  on  secondly,  he  cannot  come  under  Section  419 
his  defence,  and  that,  after  signing  it,  it  of  the  Criminal  Procedure  Code ;  for,  what- 
.occurred  to  him  that  he  had  discharged  ;  ever  may  be  the  interpretation  put  upon 
the  accused  under  Section  225  of  the  '  the  word  "plaintiff"  in  that  Seciion,  and 
Criminal  Procedure  Code,  which  Section  whether  that  word  is  rightly  used  or  not  in 
applies  to  cases  enquired  into  with  a  view  |  that  Section,  it  is  a  Section  which  relates 
to  the  commitment  of  the  accused  to  the  simply  to  cases  of  appeal,  which  is  not  the 
Sessions  Court,  and  that,  therefore,  he  me- 1  case  here.  In  certain  cases  the  private 
chanically  substituted  in  the  printed  form,  !  prosecutor  might,  under  the  provisions  of 
which  was  meant  for  use  in  cases  cognizable  Section  435,  move  the  Court  of  Session, 
in  his  own  Court,  the  words  "  the  cogni-  ,  but  there  is  nothing  in  that  Section 
zance  of  the  Sessions  Court "  for  the  words  !  which  says  that  he  may  come  up  to  this 
•*  my  cognizance. ''  Court,  and,    looking   at   the    circumstances 

T   i_    1  '  ^^  ^^^^  CTLSCy  it  is  clear  that  he  cannot  come 

Ihere  can,  I  think,  be  no  doubt  that  the  i  up  here  and  be  heard.  He  could  BOt  ap- 
Deputy  Magistrate  s  proceedings  in  the  ,  pear  in  the  Court  of  Session,  because  the 
matter  of  the  drawing  out  of  this  order  of  case  was  one  in  which  that  Court  could  nrt 
commitment  were  very  irregular,  and  show-  ,  interfere  under  ihe-provisions  of  Seciion  435, 
ed  very  great  carelessness,  and  that  the  order  and,  if  he  could  not  appear,  he  cannot  have  a 
of  commitment,  which  was,  in  fact,  signed  right  to  come  up  to  this  Court  to  be  heard 
by  mistake  without  any  intention  on  the  against  the  rule.  If  he  be  heard  at  all.  he 
part  of  the  Deputy  Magistrate  to  commit  '  can  be  heard  only  by  the  permission  of  Ac 
the  accused  to  the  Sessions  Court,  and  at  a  1  Court, 


time  when  jurisdiction  in  the  case  had  passed 

away  from  the .  Deputy  Magistrate,   cannot '     ;  "^  ?*?u"'"m  ""•  rT""  Tf^"'^ 
leirallv  subiect  xh^  arrn.pH  ,n  o  i.;:i  K.f"l    order  of  the  Magistrate  of  the    i 


legally  subject  the  accused  to  a  trial  before 
the  Sessions  Court. 


The  rule  must  be  made  absolute,  and  the 

3ih  July 
1870  committing  the  petitioner  to  the  Cowl 
of  Session  be  set  aside,  and  also  the  order  of 


It  will,  however,  be  seen  by  the  Court,  the  Judge  of  the  12th  August  1870,  direcl- 
from  the  letter  of  the  Officiating  Magistrate,  1  ing  the  Deputy  Magistrate  to  re-commit  the 
Mr.  Heeley,  dated  a4th  August,  that  he,  as    petitioner,  be  set  aside. 
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The  i2lh  September  1870. 
Presenl : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nalh  Mitter,  Judges. 

Perjury— False  evidence— Evidence— Punish- 
ment 

Criminal  Appellate  Jurisdiction. 

The   Queen   versus  Issen   Chunder   Ghose 

Patri. 

CommiiUd  by  the  MagislraUy  and  tried  by  the 
Sessions  Judge  of  Nuddea,  on  a  charge  of 
giving  false  evidence^ 

Baboos  Bama  Churn  Banerjee  and  Khetlur 
Mohun  Mookerjee  for  Appellant. 

The  evidence  of  one  witness  in  cases  of  perjury  is 
sufHcient  to  establish  the  factum  of  the  statement 
which  is  tharged  as  being  false. 

The  measure  of  punishment  is  a  matter  entirely  in 
Che  discretion  of  the  Court  of  Session. 

Jackson^  J, — The  only  point  of  law  which 
it  seems  to  be  necessary  to  notice  in  this 
case  is  the  contention  of  the  vakeel,  Baboo 
Kheitur  Mohun  Mookerjee,  who  appears  for 
the  appellant,  that  the  evidence  of  a  single 
witness  is  not  sufficient  in  cases  of  perjury 
to  establish  the  factum  of  the  statement 
which  is  charged  as  being  false.  I  have  no 
hesitation  in  saying,  both  on  the  English  au- 
thorities and  by  the  law  of  this  country, 
that  one  witness  is  sufficient  for  this  purpose. 
It  has  been  held  by  a  Full  Bench  of  this 
Court,  *  and  I  am  not  inclined  to  question  the 
decision  at  present,  that  either  the  falsity  of 
the  deposition  made  must  be  established 
by  more  than  one  witness,  or  that  the  testi- 
mony of  that  witness  must  be  corroborated 
by  circumstantial  evidence.  In  this  case  it 
was  so,  and  the  falsity  of  the  statement  made 
by  the  prisoner  is  not  in  question.  I,  there- 
fore, see  no  reason  to  disturb  the  conviction 
which  has  been  based  upon  the  verdict  of  a 
Jury,  arrived  at  after  careful  consideration; 
nor  do  I  see  any  reason  to  interfere  with  the 
sentence.  The  prisoner  has  been  sentenced 
Ig  seven  years'  rigorous  imprisonment  ;  he 
might  have  been  also  sentenced  to  pay  a 
fine,  but  no  fine  has  been  imposed  upon  him. 
It  is  not  stated  that  there  are  any  circum- 
stances of  extenuation,  but  only  that  there 
are  some  of  aggravation.  The  measure  of 
punishment  is  a  matter  entirely  in  the  dis- 
cretion of  the  Court    of    Session.     In  this 

*  5  W.  R.>  Criminal  Rulings,  p.  23. 


case  the  prisoner  was  guilty,  not  merely  of 
giving  false  evidence,  but  also  of  false  per- 
sonation. He  appears  to' be  a  person  of  in- 
telligence  and  some  amount  of  education,  be- 
cause the  statement  which  he  makes  in  re- 
gard to  his  having  learnt  to  write  subsequent 
to  the  execution  of  the  deed  is  most  pro- 
bably untrue.  It  appears  to  me  that  no 
reason  is  shown  why  we  should  interfere 
with  the  sentence  passed  by  the  Court  of 
Session  in  this  case. 


The  13th  September  1870. 

Present  : 

The  Hon'ble  (j.  Loch  and  Sir  Charles  llob- 
house,  Bart.f  Judges, 

Plender— Suspension— Section  16,  Act  XX. 

of  1865. 

In  the  Matter  of 

Mr.  R.  Cruise,  Pleader  of  the  Judge's  Court 

of  Purneah. 

Case  in  which  the  High  Court  declined  on  the  facts 
to  strike  a  pleader  off  the  rolls  for  using*  improper 
expressions  during  the  argument  of  a  case  before  a 
Ziflah  Judge,  who  recommended,  after  observing  the 
requirements  of  Section  \6,  Act  XX.  of  1S65,  that  such 
punishment  should  be  awarded.  The  Zillah  Judge 
should  have  called  the  pleader  to  order^  and  required 
him  to  apologize. 

Hobhouse,  J, — Mr.  Cruise,  who  is  a  plea- 
der of  the  Judge^s  Court  of  Purneah,  has  been 
charged  with  committing  certain  offences  in 
the  presence  of  the  said  Court,  and  the 
Judge  has,  under  the  provisions  of  Act  XX.  of 
1868,  submitted  the  charges  and  the  papers 
referring  thereto  to  this  Court  with  his  re- 
commendation that,  with  reference  to  the  two 
last  charges,  Mr.  Cruise  should  be  dismissed 
from  his  pleadership.  The  charges  made  are 
as  follows : — 

"  Grossly  improper  conduct  in  the  dis- 
charge of  his  professional  duty  in  the  fol- 
lowing respects,  that  is  to  say  : — 

"  ist, — Inhaving,  on  the  27th  of  April  1870, 
while  conducting  a  case  in  the  Purneah  Civil 
Court,  interrupted  the  Judge,  and  used  words 
identical  with,  or  to  the  effect  of,  the  follow- 
ing :  *  I  have  no  opinion  of  the  Judges  of 
the  High  Court  with  the  exception  of  Sir 
Barnes  Peacock.  I  could  show  you  a  decision 
in  this  Court  which  has  been  "  burked," 
but  which,  if  published  in  England,  would 
have  cost  the  Judges  their  seat.' 
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.  ''  2ndly. — In  having,  on  the  same  day,  in    Luchmeeput  Singh,  appellant,  versus  Sheikh 
his  pleading,  used  words  identical  with,  or    Mowla  Buksh,  a  scene  took  place   in  mj  ^ 
to  the  same  effect  as,  the  following  :  '  What    Court,   some  particulars  of  which   will  be  * 
have   we  then  ?  A  decision  of   Mr.  Justice    found  noted  in  the  paper  marked  A  attached 
Phear,    servilely   followed   by   a  few    other ,  to  this.     I  recorded  the  words  used  on  the 
Judges.'  spot,  so  as  to  prevent  any  future  question  as 

,_       _    ,     .  ,  j       .    ^o  what  they  actually  were.     I  read  it  over 

*  jrdly.—ln  having,  on  the  same  day,  in  ^^^^j  ^^^  ^^^^  ^^^^^^  both  pleaders,  and 
Court,  used  the  identical  words  recorded  in  i^j,  bruise  objecting  to  the  word  "all,"  I 
my  memorandum  marked  A  of  that  dale,  ^^ased  it.  He  also  proposed  an  addition 
and,  under  the  circumstances,  represented  in  ^j^-^^  j  y^^^^  p^j  -^  ^ed  ink,  and  which  I 
my  memoranda  A  and  B  of  the  27th  and  ^y^^^^^  correctly  represents  the  words  used  by 
28th  April,  respectively,  both  filed  with  the  .  jj^^q^,  Parbutty  Churn  Dass. 
record. 

,,       TV.  i-         i_  ri_."  ^''^- — I^  cases  of  this  kind  much  depends 

"  ^^^•— In  havjng,  in  the  15th  para,  of  his  ^^^  ^^e  manner  and  tone  in  which  words  of 
memorandum  marked  X,  and  dated  the  1 1  th  ^al  meaning  are  used.     I  must,  therefore. 

May  1870,  made  the  following  statement:  l^^  ^y^^^  the -words  "a  couple  of  naUTO" 

'I  perfectly  well  remember,  however,  that  irresistibly  conveyed  the  idea  that  the  term 

the  exact  words  I  made   use  of  were— Be-  .  ^^^^^^  >   ^^.^  u^^^  t^  signify  a  native  of 

cause,  Baboo,   as  a  general  rule,   they  are  j^^j     ^^  antithesis  to  an  European.    The 

liars--meaning  the  native  witnesses  of  whom  ^^^^  ^ged  and  the  words  must  have  been  ex- 

I    had    been    speaking.      Such    statement  tremely  offensive  to  any  native  (of  whatever 

being  contrary  to  fact  on  a  very  material  g^^^j^j  ^j^^  ^^^  j^^ve  understood  them,  and 

P<^^nt.  Baboo  Parbutty  Churn  had,  in  my  opinion. 

The  memorandum  A  of  the  Civil  Court  every  right  to  ask  the  question    'Why  do 

of  Purneah,  dated  the  27th  April  1870,  is  as  you  say  natives  ?    The  words  of  Mr.  Cruise  $ 

follows  : '*®Pv   speak  for  themselves,  and  I  can  only 

say  that  such  words  spoken  in  the  tone  used, 

"  This  day,  while  pleading  in  a  case,  Mr.  R.  and  to  a  man  of  the  nation  attacked,  whether 

Cruise  used  words  almost  identical  with  the  in  Court  or  out  of  Court,  would  be  as  great 

following  :  *  The  plaintiff  wishes  us  to  be-  an  insult  as  I  can  conceive.     I  need,  pcr- 

lieve  on  the  evidence  of  a  couple  of  na-  haps,  scarcely  add  that  I  have  never  seen  or 

tives  who,  as  the  Court  knows,  can  at  any  \  heard    of   any    Court   in   which   a   general 

time  be  bought  for  two  annas,'  &c.,  &c,  charge  of  this  kind  would  remain  unchecked 

"  On  this  Baboo  Parbutty  Churn  Dass,  his  ^^  ^^"^  presiding  Judge, 
opposing  Counsel,  got  up  and  objected,  and  "  jrd. — Mr.  Cruise,  far  from  recalling  the 
asked  what  was  meant  by  the  expression,  words  on  my  interference,  attempted  to  josti- 
Mr.  Cruise  replied  :  *  Why ;  as  a  general  rule,  fy  them  in  the  most  offensive  manner.  I  do 
natives  are  liars. '  Mr.  Cruise,  after  some  not  think  the  Bench  has  ever  been  more 
further  remarks,  disclaimed  all  intention  of  (  bitterly  insulted  than  it  was  when  I  was 
personal  insult  to  the  Baboo.  The  first  re-  1  asked,  "  Is  not  this  our  private  opinion;  i$ 
mark  made  by  Mr.  Cruise  was  to  the  Court,  i  it  not  notorious  ?"  If  a  pleader  so  far  for- 
*  Is  not  this  our  private  opinion  ;  is  it  not  noto-  I  gets  himself  and  his  case  as  to  insult  an  in* 
rious  r  offensive  colleague  by  a  general  allegation 

irrelevant  to  the  case,  he  should  at  least  have 

'*  Mr.  Cruise  remarks  (and  the  Baboo  does  1  sufficient  respect  for  the  Court  to  make  him 
not  object  to  the  remark)  that  the  Baboo's  \  refrain  from  asking  the  Court  to  endorse  his 
question  was,  *  Why  do  you  > ay  natives.?'  insult.    Mr.  Cruise,  however,  did  ask  me 

"  Mr.  Cruise  and  the  Baboo  admit  this  to  i  ^^^  question  noted  above,  and  after  soig 
be  a  correct  representation  of  what  actually  |  Parley  told  the  Baboo  that  he  meant  w 
took  place."  '  personal  insult"  to  him.     He  qualified  tM 

apology,  however,  by  reiterating  the.  general 

Memorandum  B,  proceedings  of  the  Pur- 1  truth  and  applicability  of  his  remark,  adding 
neah  Civil  Court,  dated  the  28th  April  1870,  i  then,  and  not  till  then,  that  he  mainly  rcler- 
is  as  follows  : —  '  red  to  the  lower  class  of  natives. 

"Yesterday,  while  I  was  hearing  the  ar-  "^Ih, — Now,  granting  for  the  sake  of  ar- 
guments of  Mr.  R.  Cruise  in  the  case  of    gument  that  untruthfulness  be  a  national  fail- 
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ing,  and  that  the  question  immediately  before 
.the'Court  had  been  one  involving  a  consider- 
ation  of  the  national  character,  even  on  such 
a  strained  hypothesis  I  hold  that  the  word 
'liar'  should  not  have  been  used.  The 
law  of  England  itself,  as  set  forth  by 
Blackstone,  recognizes  the  offensiveness  and 
provoking  nature  of  that  specific  term, 
and  there  are  many  ways  of  conveying  the 
idea  of  untruthfulness  without  its  use. 
Leaving  alone  the  ordinary  courtesy  due  to 
all  persons,  respect  for  the  Court  should 
have  prevented  its  use  where  almost  all 
persons  present  and  concerned  were  of  the 
attacked  nationality. 

"5M. — But  to  show  how  utterly  wanton 
and  gratuitous  the  insult  was,  and  how  en- 
tirely irrelevant  to  the  case  ^Ir.  Cruise  was 
pleading  at  the  time,  1  must  give  a  few  of 
the  circumstances  connected  with  the  scene. 
I  was  hearing  an  appeal  against  the  reversal 
of  a  sale  of  real  property  held  by  a  Re- 
venue Court  under  Section  109  of  Act  X. 
of  1859.  The  ground  alleged  for  rever- 
sal was  that  the  plaintiff,  who  had  been 
a  judgment-debtor  in  the  Revenue  Court, 
had  had  ample  personal  or  moveable  pro- 
perty; that  the  Section  quoted  barred  the 
decree  from  execution  by  sale  of  the  realty, 
until  there  was  reason  to  suppose  that  it 
could  not  be  satisfied  by  the  seizure  of  his 
person  and  personalty. 

**Two  witnesses  (one  a  mohurrir  of  the 
Kissengunge  Court,  and  the  other  a  relation 
of  the  judgment-debtor)  were  brought  into 
the  Original  Court,  and  swore  to  the  fact 
that  the  judgment-debtor  (plaintiff  in  this 
case)  had  had  a  great  deal  of  personal  pro- 
perty. On  the  part  of  the  defendant,  Mr. 
Cruise  (why,  he  alone  can  tell)  had  several 
time3  referred  to  these  men  as  being  brought 
to  prove  jurisdiction ;  and  a  considerable 
lime  before  the  occurrence  of  the  scene  now 
reviewed,  he  had  said  that  the  jurisdiction 
of  this  Court  was  not  to  be  proved  by  a 
'couple  of  blackguards  '  whose  evidence 
coulibe  purchased  for  a  few  annas.  Now, 
the  jurisdiction  of  the  Civil  Court  was  a 
question  purely  of  law.  It  arose  out  of  the 
pon-jurisdiction  of  the  Revenue  Court,  and 
the  facts  to  which  the  two  witnesses  deposed 
were  actually  admitted  by  the  defendant 
(Mr.  Cruise's  client)  in  the  pleadings.  The 
evidence  of  these  witnesses  was  not  neces- 
sary, for,  as  a  matter  of  fact,  the  truth  of  the 
facts  to  which  they  deposed  was  alleged  and 
admitted  on  all  hands. 


*'  6ih. — I  have  this  day  asked  Mr.  Cruise 
if,  after  reflection,  he  is  willipg  to  apologize 
to  the  Court  ;  he  has  replied  that  he  has 
apologized  to  the  Court,  but  that  he  considers 
that  he  was  justified,  as  a  pleader,  in  saying 
what  he  did — that  he  holds  to  it  still.  I  con- 
sider this  to  be  no  apology.  I  must  insist 
on  an  apology  to  the  effect  that  Mr.  Cruise's 
conduct  was  unjustified  and  unjustifiable ; 
that  his  remark  was  totally  uncalled  for  and 
totally  irrelevant  to  the  pleadings. 

"7M. — Mr.  Cruise  has  this  day  persisted 
in  bringing  up  the  subject  before  the  Court  for 
verbal  discussion,  and,  in  connection  with  it 
and  with  my  signed  and  concluded  judgment 
in  the  civil  suit  referred  to  above,  has  made 
some  remarks  which  I  consider  beyond  his 
province,  e.  g,,  calling  my  judgment  or  a  por- 
tion of  it  very  improper,  '  grossly  improper.' 
I  must,  therefore,  add  that  when  I  have  signed 
a  proceeding  of  this  kind,  I  will  not  allow  it 
to  be  verbally  commented  on  in  my  presence 
in  this  way.  I  am  responsible  for  every 
word  which  I  write ;  and,  if  it  be  determined 
by  appellate  authority  that  I  am  wrong  in 
any  respect,  1  shall  accept  that  decision ;  and, 
if  I  have  wronged  Mr.  Cruise,  I  will  apolo- 
gize to  him  most  heartily,  but  I  cannot 
allow  angry  discussion  in  my  Court;  and 
when  Mr.  Cruise  asserts  his  right  to  criti- 
cize my  remarks  by  such  phrases  :  '  I  am  a 
most  able  pleader,  and  I  tell  you  that,  not  as 
coming  from  myself,  but  as  that  which 
others  say  of  me :'  'I  am  old  enough  to  be 
your  father,  Sir :'  '  I  am  your  equal  in 
birth,  education,  and  position :'  'I  am 
inferior  to  you  in  no  respect,'  I  must 
remind  him  that  none  of  these  allegations 
are  in  point.  I  have  never  denied  them.  I 
hereby  distinctly  declare  that  I  will  not 
verbally  discuss  this  question  again ;  any 
reply,  whether  apologetic  or  analytic,  must 
be  written." 

Certain  of  these  proceedings  were  for- 
warded to  this  Court,  and  were  submitted 
to  the  Judges  who  form,  what  is  called  the 
English  Committee.  But  the  Judge  of  Pur- 
neah  was  instructed  that  he  had  it  within 
his  power  to  take  proceedings  against  the 
pleader,  and  the  papers  wfere,  therefore,  re- 
turned to  him.  He  then  drew  up  those  cer- 
tain charges  against  Mr.  Cruise,  which 
I  have  quoted  above.  But,  before  framing 
those  charges,  the  Judge  called  upon  Mr. 
Cruise  to  make  his  statement  in  the  matter 
of  the  proceedings  which  I  have  just  quoted, 
and  accordingly,  on  the  nth  May  1870, 
Mr.    Cruise    submitted    his    remarks.    Mr. 
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Cruise's  reply  will  be  found  in  the  printed 
paper-book  at  pp.  4"  to  11.  After  fram- 
ing the  charges,  copies  of  them  were  sub- 
mitted to  Mr.  Cruise,  and  he,  on  the  15th 
August  1S70,  made  an  affidavit  in  answer 
10  the  charges  before  the  Magistrate  of  Pur- 
neah.  I  do  not  propose  to  read  the  affidavit 
at  present,  but  it  forms  part  of  the  record 
of  this  case.  I  shall  only  now  refer  to  the 
16th  paragraph  of  Mr.  Cruise's  reply  of 
the  nth  May  1870,  because  it  is  in  that 
paragraph  that  the  words  are  contained  by 
which,  as  I  understand  the  Judge,  he  con- 
strues that  statement  to  be  contrary  to  fact 
on  a  very  material  point,  and  on  which  he 
founds  his  fourth  charge.  Mr.  Cruise  states 
as  follows  (and  this  has  reference  to  what 
took  place  in  Court  in  the  matter  of  what 
he  said  about  the  natives,  whether  he  meant 
certain  native  witnesses  particularly,  or  the 
natives  in  general).  The  i6th  paragraph  is 
as  follows  : — 

"The  fact  is,  however,  that  the  answer 
which  I  gave  was  not  exactly  what  the 
Judge  has  recorded.  I  did  not  perceive 
the  difference  at  the  time,  and,  not  wishing 
to  split  staves  with  the  Judge,  I  ad- 
mitted his  record  to  be  substantially  cor- 
rect, and  made  a  note  to  the  same  effect  upon 
my  own  written  pleading.  I  perfectly  well 
remember,  however,  that  the  exact  words 
1  made  use  of  were  :  '  Because,  Baboo,  as  a 
general  rule,  they  are  liars,'  meaning  the 
native  witnesses  of  whom  I  had  been  speak- 
ing. To  the  best  of  my  belief  those  were  the 
exact  words  which  I  made  use  of;  but,  as 
1  have  admitted  the  words  recorded  by  the 
Judge  to  be  correct,  and  noted  the  same 
in  my  pleading,  I  shall  not  press  this  cor- 
rection on  his  attention.  That  he  did  not 
exactly  record  the  sentence  at  which  Baboo 
Purbutty  took  oifence,  will  be  seen  at  once 
by  comparing  it  with  the  manuscript  from 
which  I  read  my  argument  word  for  word — 
a  precaution  which  I  told  the  Judge  I  had 
been  forced  to  adopt  in  self-defence  against 
any  officer  on  the  ]3ench  who  should  accuse 
me,  as  he  had  done,  of  waiting  the  time  of 
the  Court  by  vain  repetition  and  irrelevant 
argument,  and  who  should  make  that  a 
pretence  for  refusing  to  hear  me.  I  trust 
the  Judge  will  admit  that  out  of  that  writ- 
ten argument  I  did  not  alter  a  word,  except 
to  reply  to  and  protest  against  his  unceas- 
ing interniptions  and  accusations  that  I 
was  repeating  the  same  thing  over  and  over, 
and  wasting  the  time  of  the  Court  by  irre- 
levant arguments." 


On  the  X5th  August  1870,  the  J^df^ 
after  giving  a  detail,  of  certain  facts  which 
it  is  unnecessary  for  me  here  to  repeat, 
delivers  the  judgment  in  the  following 
terms  :— 

"  I  have  this  day  received  Mr.  Cruise's 
answer  to  the  charge  detailed  in  mj  pro- 
ceeding, marked  C,  and  I  now  go  on  10  con- 
sider it. 

"On  the  two  first  heads  of  the  charge 
I  have  but  little  to  say.  Mr.  Cruise  ac- 
knowledges having  used  the  words  imputed 
to  him ;  he  onlv  differs  as  to  the  circumstances 
under,  and  the  time  at,  which  ther  were 
spoken.  Taking  him  on  his  own  statement,  I 
consider  that  they  were  grossly  improper: 
but  I  reiterate  that  they  were  spoken  with 
reference  to  a  remark  which  will  be  found 
in  the  decision  of  the  case  of  Lachmeepat 
I'ersiis  Mowla  Buksh. 

"  Whenever  I  differ  in  argument  from  my 
equals,  I  do  so  without  arrc^acion  of  supe- 
riority; but,  whenever  I  comment  upon  the 
acts  or  opinions  of  constituted  superic^ 
authorities,  I  invariably  record  a  pro-formi 
disclaimer  of  the  right  or  intention  to  criti- 
cize. If  this  seems  to  Afr.  Cruise  a  very 
emasculated  and  cringing  form  of  procedure, 
I  can  only  say  that  it  does  not  to  me. 

"On  the  3'^d  head  of  the  charge,  I  decide 
that  Mr.  Cruise  did  use  the  identical  word« 
recorded  in  my  Memo.  A.  I  decide  this  oa 
my  own  recollection,  backed  by  Babos 
Parbutty  Churn  Dass's  evidence  and  bj  m) 
record  made  at  the  time  (27/2.,  the  said  Memo. 
A).  That  the  word  'natives'  was  used,  is 
also  shown  by  the  record  of  ^fr.  Craise's 
objection.  It  was  a  frivolous  objection,  but 
Mr.  Cruise  was  then  taking  up  every  word 
that  I  said ;  and,  when  I  read  out  my  record, 
he  called  out, '  The  Baboo  said.  Why  do  jo^ 
say  natives.^'  I  at  once  recorded  the  ob- 
jection. Now,  the  question  as  to  whether 
the  words  '  native  witnesses '  were  used  was 
all-important,  as  in  that  case  only  a  class 
would  have  been  attacked.  I  assert  again 
most  distinctly  that,  as  a  matter  of  fact,  the 
whole  nation  was  attacked.  That  Mr. 
Cruise  was  aware  of  the  importance  of  the 
difference  referred  to  I  am  quite  sure,  as  he 
made  an  attempt  to  introduce  the  wo(d 
"witnesses"  some  time  afterwards  when  be 
had  subsided  to  some  extent.  The  whole 
of  his  recent  argument,  however,  had  been 
so  opposed  to  the  supposition  that  be 
had   merely   referred  to  a  class  that  he  at 


1870.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


57 


once  gave  it  up.  I  remember  well  asking 
him  whether  he  would  not  feel  insulted  if 
some  one  were  to  say  that,  as  a  rule.  English- 
men were  liars,  and  his  answering, '  Yes,  be- 
cause Englishmen  are  not  liars:  natives 
are.' 

"The  use  of  such  language  I  hold 
to  be  grossly  improper.  Had  it  passed 
between  men  of  equal  physique  and  of 
ordinary  temper,  an  assault  musi  have  re- 
sulted. I  would  not  like  to  predict  the  fate 
of  an  English  barrister  who  should  say  in 
a  Dublin  Court  that,  as  a  rule,  all  Irishrpen 
were  liars,  even  if  his  object  was  only  to 
discredit  two  Irish  witnesses.  In  the  pre- 
sent case,  I  have  already  shown  that  there 
was  no  object  in  discrediting  the  evidence 
of  the  witnesses  concerned. 

"  On  the  4th  head  of  the  charge,  I  decide 
that  Mr.  Cruise  has  been  guilty  of  a  very 
disingenuous  distortion  of  facts." 

Then  follows  the  finding  of  the  Court, 
dated  the  i5ih  August  1870,  in  these 
words : — 

"  I  have  now  to  consider  the  extent  of 
the  punishment  to  which,  in  my  opinion, 
Mr.  Cruise  has  fairly  rendered  himself  lia- 
ble by  the  conduct  referred  to  above. 

"  2nd. — There  is  a  vulgarity  about  the  lan- 
guage which  forms  the  subject  of  the  first 
two  heads  of  the  charge,  which  destroys  its 
mischievoosness,  so  that  I  need  say  no  more 
about  them. 

'*  3rd, — But  I  hold  the  offence  declared  in 
the  third  and  fourth  heads  to  be  very  grave. 
Mr.  Cruise  used  grossly  insolent  language ;  it 
was  recorded  at  once,  and  the  record  had  his 
full  approval.  More  than  a  week  afterwards, 
be  substituted  absolutely  innocent  language, 
declared  that  to  have  been  the  language  used, 
and  said  that  I  had  misrepresented  him. 
If  this  conduct  be  declared  legitimate,  no 
Court  is  safe. 

"  jfih, — I  consider  him  guilty  of  gross  dis- 
respect and  gross  dishonesty  ;  and,  looking  at 
the  fact  that  he  has  backed  his  defence  by 
the  most  notorious  falsehoods,  I  cannot 
other^^'ise  than  recommend  his  dismissal." 

The  words  of  the  law  are  these  (Section 
15,  Aa  XX.  of  1865):— 

"The  High  Court  may  also,  after  such 
enquiry  as  it  may  deem  proper,  suspend 
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or  dismiss  any  pleader  or  mooktear  enrolled 
as  aforesaid,  who  shall  be  guilty  of  fraudu- 
lent or  grossly  improper  conduct  in  the  dis- 
charge of  his  professional  duty,  or  for  any 
other  reasonable  ciuse." 

Then  Section  16: — 

*'If  any  such  pleader  or  mooktear 
practising  in  any  Court  subordinate  to 
the  High  Court  shall  be  charged  in  such 
Subordinate  Court  with  any  such  conduct 
as  aforesaid,  the  Judge  or  Magistrate  of 
the  Court,  as  the  case  may  be,  shall  send 
him  a  copy  of  the  charge,  and  also  a  notice 
that,  on  a  day  to  be  therein  appointed,  such 
charge  will  be  taken  into  consideration. 
Such  copy  and  notice  shall  be  served  upon 
the  pleader  or  mooktear  at  least  ten 
days  before  the  day  so  appointed,  and  on 
such  day  or  any  subsequent  day  to  which 
the  enquiry  may  be  adjourned,  the  Court 
shall  receive  all  evidence  properly  teii- 
dered  by,  or  on  behalf  of,  the  party 
bringing  the  charge,  or  by  the  pleader 
or  mooktear,  and  shall  proceed  to  adjudi- 
cate on  the  charge.  If  the  Judge  or 
Magistrate  shall  find  the  charge  estab« 
lished,  and  consider  that  the  pleader 
or  mooktear  should  be  suspended  or  dis- 
missed in  consequence,  he  shall  record  his 
finding  and  the  grounds  thereof,  and  shall 
report  the  same  to  the  High  Court,  and 
the  High  Court  shall  proceed  to  acquit, 
suspend,  or  dismiss  the  pleader  or  mook- 
tear     ♦      *      *.'' 

It  is  under  these  circumstances  that  the 
case  comes  up  before  us. 

Mr.  Cruise  objects  in  the  first  place,  as 
I  understand  him,  that  it  is  a  question  as  to 
whether  there  could  be  any  such  investiga- 
tion before  the  Subordinate  Court,  not  be- 
cause he  had  not  any  proper  opportunity 
for  defending  himself,  but  because  he  could 
not,  as  I  understand  him,  appear  properly 
before  a  Judge  who  was  at  once,  as  Mr. 
Cruise  puts  it,  the  prosecutor,  the  witness,  and 
the  Judge  of  the  charges.  I  do  not  think 
that  it  is  at  all  necessary  for  us  to  come  to 
any  opinion  on  this  point.  But,  if  it  were,  we 
should  still  think  the  words  of  the  law  dis- 
tinctly contemplate  such  cases  as  the  one 
before  us.  They  provide  for  a  charge  being 
made ;  they  provide  for  the  time  within  which 
that  charge  should  be  answered  and  the  evi- 
dence should  be  tendered ;  and  they  also  pro- 
vide for  a  finding  upon  that  charge ;  and  we 
think  that  all  these  proceedings  with  more  or 
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less  re^larity  were  carried  out  in  this  mat- 1 
tcr.    Therefore,  we  may  take  it  that  the  find- : 
ing  of  the  Court  below  is  a  good  finding  so  j 
far  as  regards  jurisdiction  to  investigate  into 
the  matterwhich  is  before  us.    But  the  ques- 
tion is,   what  action  we  should  take  upon 
that  finding  ? 

Before  we  came  into  the  Court,  and  indeed 
I  may  say  that  for  the  last  fortnight,  Mr. 
Justice  Loch  and  I  have  been  going  very 
carefully  over  the  papers  of  this  case,  and 
we  had  made  up  our  mind  not  to  call  upon 
Mr.  Cruise  for  any  statement  at  all,  or  in  fact 
any  explanation  at  all,  so  far  as  regards  the 
charges,  and  whether  they  are  good  under 
the  Act.  In  the  matter  of  the  first  two 
charges  it  will  be  remarked  that  the  Judge 
himself  substantially  acquits  Mr.  Cruise. 
It  is  in  the  matter  of  the  last  two,  charges 
only  that  the  Judge  finds  that  Mr.  Cruise 
has  been  guilty  of  gross  disrespect  and  gross 
dishonesty,  and  he  recommends  that  ]\Ir. 
Cruise  should  be  dismissed. 

We  are  unable  to  say  that  there  is  any 
sufficient  ground  for  this   finding.    Taking 
it  to  be  that  Mr.  Cruise  has  used  the  exact 
words  which  he  is  stated  to  have  used  in 
the  memorandum  of  the  27ih  April   1870, 
we  think  he  was  entitled  to  say  that  he  was 
not  speaking  of  natives  generally,  but  that 
he  was  speaking  of  native  witnesses,   and 
applying  his  remark  to  the  particular  native 
witnesses  whose  evidence  was,  at  any  rate,  on 
the  record,  if  it  was  not  in  question  before  the 
Judge.     What   Mr.  Cruise   said   was   this : 
*^The  plaintiff  wishes  us  to  believe  in  the 
evidence  of  a  couple  of  natives."     Now,  it 
is  quite  clear  in  the  very  face  of  these  words 
that  Mr.  Cruise  was  speaking  of   the   evi- 
dence of  certain  native  witnesses,  and  there- 
fore he  was  speaking  of  them  particularly, 
and   not   of   natives   generally.     And    then, 
when    the    pleader    for    the    oi)posite    side 
objected  to  the  words  used  by  Mr.  Cruise, 
Mr.     Cruise  rei)lied  :  "  Why ;  as    a  general 
"rule,   natives  were  liars."     There   cannot, 
of  course,  be  any  doubt  but  that  the  use  of 
the  word  "  liar  "  by  Mr.  Cruise  before  a  Court 
of  Justice  was  most  improper,  and  if  I  had 
been  the  Judge,  and  if  any  such  expression 
had  been  used  before  me,  1  should  certainly 
have  called  upon  the  pleader  to  withdraw 
from  such  expression.     But   I   cannot   say 
that  the  use  of  the  word  in  the  course  and 
in  the  heat  and  excitement  of  the  argument 
is  such  an  offence  as  to  require  us  to  dismiss 
a  person  from  his  office  as  a  pleader.     It 
might  have  been  an  occasion  for  calling  the 


pleader  to  order,  but  it  certainly  is  not  a 
sufficient  ground  for  dismissing  the  pleader  • 
from  his  office.  However,  the  words  arc 
there,  and  the  question  is  whether  we  may 
not  believe  Mr.  Cruise  when  he  says  that 
he  did  not  mean  to  apply  those  words  to 
natives  generally,  but  to  certain  native  wit- 
nesses.  It  seems  to  me  that,  coupling  the 
words  of  the  first  sentence,  which  I  have 
read,  with  the  words  of  the  second  sentence, 
we  may  say,  and  we  ought  to  say,  that  ^fr. 
Cruise  was,  as  he  says,  referring  to  particular 
natives  who  had  given  evidence  in  a  par* 
ticular  case,  and  not  to  natives  generally. 
Therefore,  taking  the  Judge's  statement  of 
what  took  place  as  accurate,  and  reading 
that  statement  with  that  of  Mr.  Cruise,  it 
seems  to  me  that  we  cannot  say  that  Mr 
Cruise  is  guilty  of  that  of  which  the  Judge 
finds  him  guilty,  viz.^  that  he  has  made 
a  statement  which  is  contrary  to  fact  on 
a  very  material  point;  neither,  as  I  ha« 
said  before,  do  I  think  that  the  statement  is 
one  which  requires  us  to  dismiss  Mr.  Cruise 
from  his  office. 

In  the  case  of  Kessub  Lall  Doss,  a  pleaier 
in  the  District  of  Sarun,  tried  by  Mr.  L 
Jackson  and  myself,  in  which  the  Judge 
charged  the  pleader  with  the  offence  of  using 
very  much  stronger  language,  and  where  the 
offence  proved  was  of  a  much  graver  na- 
ture than  any  which  has  been  committed 
here — if,  indeed,  any  offence  has  been  at  all 
committed  here — even  in  that  case  we  did 
not  go  beyond  suspending  the  pleader  for  a 
short  time.  So  I  think  that  the  case  before 
us  was  one  in  which  the  Judge  might  have 
called  Mr.  Cruise,  who  was  then  the  pleader 
before  him,  to  order,  or  to  apologize,  and  is 
certainly  not  a  case  in  which  we  ought  to 
visit  Mr.  Cruise  with  the  severest  penalty 
of  the  law,  and  strike  his  name  off  the  roil 
of  pleaders. 

Mr.  Cruise  reminds  us  that  he  did  apolo- 
gize, and,  this  being  so,  the  Judge  might 
better,  we  think,  have  let  the  matter  drop, 
and  certainly  should  not  have  asked  us  to 
visit  Mr.  Cruise  with  the  severest  penalty  of 
the  law.  • 

We  are,  however,  bound  further  to  state 
in  regard  to  the  matter  of  the  first  two 
charges,  now  that  this  matter  has  been 
brought  to  our  notice,  and  that  Mr.  Cruise 
has  admitted  the  use  of  the  words  attriboled 
to  him,  that  certainly  in  those  two  charges 
there  were  some  expressions  of  a  highly 
improper  nature.  This  being  our  opinion,  as, 
indeed,  it  could  not  but,  we  think,  be  the 
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opinion  of  any  one  who  simply  read  the 
•  expressions  made  use  of,  we  gave  Mr.  Cruise 
this  day  the  opportunity  of  explaining  away 
or  of  expressing  his  regret  for  the  use 
of  the  expression  in  question.  Mr.  Cruise 
has  not  only  not  availed  himself  of  this  op- 
portunity, but  has  stated  that  he  is  prepared 
to  justify  the  use  of  the  expressions.  Mr. 
Cruise  explained  that  the  expressions  con- 
tained in  the  first  charge  were  made  use  of  at 
a  time  when  no  regular  argument  was  being 
carried  on  before  the  Court,  but  on  an  occasion 
of  a  kind  of  conversation  carried  on  between 
the  Bench  on  the  one  side,  and  himself  and 
other  members  of  the  Bar  on  the  other  side ; 
and  he  says  that  he  would  not  have  used 
words  of  that  description  in  the  course  of 
pleading  in  any  cause.  The  expressions 
made  use  of  as  by  the  second  charge  was,  we 
understand  Mr.  Cruise,  made  use  of  in  the 
course  of  pleading.  We  cannot  say  that 
this  explanation  is  satisfactory.  Mr.  Cruise 
then  said  that  he  wished  us  to  observe  that 
the  remarks  were  made  in  good  faith.  We 
do  not  say  that  they  might  not  have  been 
so,  but  what  we  say  is  this — that  they  were 
expressions  which  should  not  have  been 
used  at  all,  by  any  pleader  of  any  Court  sub- 
ordinate to  the  High  Court,  in  public,  and 
addressed  from  the  Bar  to  the  Bench.  The 
words  used  are  these  in  the  first  charge  : 
**  1  have  no  opinion  of  the  Judges  of  the  High 
Court,  with  the  exception  of  Sir  Barnes 
Peacock.  I  could  show  you  a  decision  in 
this  Court  which  has  been  burkedy  but 
which,  if  published  in  England,  would  have 
cost  the  Judges  their  seat."  We  say  that, 
on  the  face  of  it,  that  is  not  a  proper  expres- 
sion to  have  been  made  use  of  with  reference 
to  Judges  of  the  High  Court  before  any 
Court  in  this  country  subordinate  to  the 
High  Court. 

And  again  in  the  second  charge  the  words 
made  use  of  are  these  :  "  What  have  we 
then  ?  A  decision  of  Mr.  Justice  Phear 
servilely  followed  by  a  few  other  Judges. " 
It  is  impossible  to  explain  away  the  word 
'  servilely.'  Its  meaning  is  too  obvious  to 
n«ed  any  reference  to  a  dictionary ;  and 
without  ai)y  desire  to  lay  too  much  stress  on 
the  expression,  and  making  every  allowance 
for  words  used  in  the  heat  of  excitement, 
still  the  expression  should  not  have  been 
used  in  open  Court  by  a  pleader  addressing 
from  the  Bar  the  Judge  sitting  on  his  Bench. 
We  feel  ourselves  bound  to  say  that  Mr. 
Cruise  ought  not  to  have  made  use  of  these 
expressions  j  but  it  was  for  the  J-udge  at  the 


time,  we  think,  to  have  called  Mr.  Cruise  to 
order  for  them  ;  and,  as  we  have  said  before, 
w^  think  that  neither  do  those  expressions  nor 
the  contents  of  the  graver  charges  make  out 
against  him  a  case  on  which  we  can  support 
the  finding  of  the  Judge.  We  direct,  there* 
fore,  that  that  finding  be  set  aside,  and,  In  the 
words  of  the  law,  we  acquit  Mr.  Cruise  of 
the  charges  found  against  him. 


The  20th  September  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Procedure— Trial  by  Jury—Findina:  by  Jury- 
Chapters  XXni.  and  :SXV.,  Code  of  Criminal 
Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Hurry  Prosad  Gangooly 

and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  0/  Nuddea,  on  a  charge 
framed  under  Sections  jjo  and  j^fSy  Indian 
Penal  Code, 

Messrs,  T,  A,  Anstejf^Lud  Mun  Mohun  Ghose 
and  Baboos  Jadub  Chunder  Seal  and 
Ashootosh  Chatterjee  for  the  Prisoners. 

-When  the  proceedings  upon  a  trial  by  Jury  in  the 
mofussil  are  consistent  with  a  reasonable  construction 
of  that  part  of  the  Procedure  Code  (Chapters  XXIII. 
and  XXV.)  where  such  trial  is  provided  for,  the  pro- 
ceedings are  good  in  the  absence  of  any  distinct  ruling 
to  the  contrary,  and  ought  not  to  be  examined  by  the 
light  of  English  rules  of  procedure. 

The  law  does  not  prescribe  any  specific  form  in  which 
the  Jury  are  to  return  their  finding-,  and  they  are  at  liber- 
tv  to  deliver  it  in  any  form  which  they  think  fit.  if 
tnat  finding  is  not  exhaustive  as  to  the  facts  in  issue 
which  go  to  make  up  the  charge  or  charges,  it  is  com« 
petent  to  the  Judge,  and  is  indeed  his  duty,  to  put  such 
questions 'to  them  as  shall  elicit  a  complete  finding. 

Jackson,  J, — The  prisoners  were  tried 
before  the  Court  of  Session,  Zillah  Nuddea, 
on  charges  framed  under  Sections  330  and 
348,  Indian  Penal  Code. 

They  pleaded  not  guilty,  and  the  trial  was 
by  Jury. 

From  the  record  of  the  Court  of. Session, 
it  appears  that  the  Jury,  by  their  unanimous 
verdict,  found  one  of  the  accused  persons 
tried  on  that  occasion  not  guilty  on  both 
heads  of  charge,  also  found  the  prisoners, 
I  appellants,  not  guilty  on  one  head  of  charge. 
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viz,,  that  under  Section  348,  Indian  Penal 
Code,  but  found  them  severally  guilty  on 
the   other  head  of  charge,   under    Section 

330. 

A  motion  was  made  before  us  to  set  aside 
the  verdict,  supported  by  an  affidavit,  to  the 
following  effect : — 

"  That  I  am  the  brother  of  Hurry  Prosad 
"  Gangooly,  and  that  I  conducted  the  crimi- 
"  nal  case  of  the  Queen  versus  Hurry  Prosad 
*^  Gangooly  and  others  in  the  Sessions  Court 
"  of  Nuddea. 

"  That  the  Jury,  when  they  came  to  Court, 
"after  retiring,  to  return  their  verdict,  in- 
"  formed  the  Judge  that  they  do  not  believe 
the  lifting  up  or  the  using  of  the  sword 
at  all,  lowering  into  a  well,  or  pricking 
with  babla  kanta  (thorns),  and  illegal  con- 
"finement,  but  they  only  believed  that 
"shamanya    churta    chaporia    mar  a    haya- 

*'chilo  {y\^n^^^  F^^t  Vi^ii%\  it?i  ^^tfi^r), 

"that  ordinary  slaps  were  given.  But  the 
"Judge,  instead  of  applying  the  law  him- 
"  self  in  the  matter,  asked  the  Jury  whether 
"the  case  falls  under  Section  330  of  the 
"  Indian  Penal  Code.  The  Foreman,  without 
"further  retiring  with  his  companions  to 
"  consult,  returned  an  answer  in  the  affirma- 
"  tive,  although  no  copy  of  the  Penal  Code 
"was  before  them,  neitRer  did  the  Judge 
"point  out  and  explain  to  them  the  Section 
"  in  question." 

The  contention  was  that  the  record  did 
not  truly  represent  what  had  happened ;  that 
the  Jury  had  by  their  finding  negatived  the 
principal  circumstances  of  the  charge ;  that 
they  had,  in  fact,  given  a  special  verdict 
which  was  tantamount  to  a  verdict  of  not 
guilty,  and  which  the  Judge  was  bound  to 
receive  and  record;  and  that  the  Judge,  in 
asking  the  Jury  whether  they  found  the 
prisoners  guilty  under  Section  330,  had,  in 
fact,  put  to  them  a  question  of  law,  and  had 
thus  committed  an  irregularity  which  was 
fatal  to  the  conviction. 

Copies  of  the  affidavit  and  petition  accom- 
panying were  sent  by  our  direction  to  the 
Court  of  Session,  and  the  Judge  was  di- 
rected to  transmit  the  proceedings  with  any 
observations  on  the  matter  stated  which  he 
might  have  to  offer;  and,  as  it  was  within 
our  knowledge  that  the  Judge  before  whom 
the  trial  was  held  had  left  the  district,  it  was 
suggested  that  the  present  Judge  should 
take  down  the  statements  of  the  officers  of 
his  Court  who  had  been  present  at  the 
trial. 
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The  Officiating  Judge  sent  up  what  ap- 
peared to  us  a  very  meagre  return,  bat  it 
contained  a  statement  of  the  person  who 
had  acted  as  Foreman  of  the  Jury  on  the 
trial,  which  was  in  the  following  words:— 

"I  was  Foreman  of  the  Jury  that  tried 
Hurry  Prosad  Gangooly.  We  said  to  the 
Judge  that  we  did  not  believe  the  evidence 
as  to  letting  down  a  well  or  as  to  pricking 
with  thorns.  The  Judge  then  asked  ns 
whether  we  convicted  on  either  head,  or, 
if  so,  which  head.  We  said  we  be- 
lieved the  prisoner  had  beaten  the  girl, 
and  that  we  convicted  under  330.  I  can- 
not at  all  be  certain  whether  1  or  any  of 
us  used  the  word  ' shamanya'  I  certainl; 
said,  '  Chur^  chapor.  * " 

This  statement,  it  will  be  seen,  does  not 
agree  precisely  with  the  allegations  of  the 
affidavit  and  petition,  but  it  undoubtedly 
shows  that  a  communication  took  place  be- 
tween the  Judge  and  the  Jury,  which  has 
not  been  made  to  appear  on  the  record. 

Baboo  Ashootosh  Chatterjee,  a  vakeel  of 
this  Court,  who  was  then  at  Kishnaghor. 
and  was  retained  for  the  defence  of  the 
petitioners,  has  since  furnished  us  with  t 
memorandum  of  his  recollection  of  the  cir- 
cumstances. 

He  differs  on  only  one  particular  of  any 
importance  from  the  Foreman  of  the  Jury,  in 
that  he  represents  the  Judge  as  having 
asked  the  Jury  whether  they  considered 
the  case  to  fall  under  Section  330,  Indian 
Penal  Code,  while  the  Foreman's  account  of 
it  is  that  the  Judge  asked  whether  tbcy 
intended  to  convict  under  either  head  of 
charge,  and,  if  so,  under  which. 

The  Foreman's  account  appears  to  us  the 
more  probable.  It  was  committed  10  writ* 
ing  three  weeks  earlier  than  that  of  the 
pleader ;  and,  besides,  the  Foreman,  as  being 
the  person  to  whom  the  question  was  ad- 
dressed, is  perhaps  the  most  likely  to  re- 
member it  accurately. 

The  affidavit,  indeed,  contains  a  similar 
statement  as  to  the  Judge's  question  relatii^ 
exclusively  to  Section  330,  but  the  affi- 
davit is  that  of  the  brother  of  the  chief 
accused,  and  consequently  that  of  an  inter- 
ested party ;  and,  moreover,  it  is  to  be  obsav 
ed  that  it  was  the  Judge's  business  to  arrive 
at  the  finding  of  the  Jury  on' the  second  head 
of  charge  as  well  as  on  the  first  ;  and,  in 
point  of  fact,  there  is  a  verdict  ol  not  guihy 
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recorded  on  the  second,  as  there  is  one  of 
^guilty  under  the  first  head  of  charge ;  and  we, 
'therefore,  think  the  Judge  must  have  put  the 
question  as  to  both. 

The  matter,  indeed,  is  only  of  importance 
as  bearing  on  the  possibility  of  the  Jury's 
answer  being  brought  about  by  a  sort  of 
suggestion  from  the  Judge  that  they  should 
give  a  verdict  of  guilty  under  Section  330. 

On  these  materials  we  have  to  deter- 
mine— 

is/, — Whether  the  proceedings  are  de- 
fective and  void  in  law. 

2nd, — ^Whether  the  conviction  is  in  ac- 
cordance with  the  real  intention  of  the 
Jury. 

The  points  taken  by  the  learned  Counsel 
for  the  prisoners  (Mr,  Anstey  and  Mr. 
Ghose)  were  these : — 

That  the  prisoners  were  entitled  to  their 
discharge  by  reason  of  the  omission  of  the 
Court  below  to  record  the  special  verdict 
which,  in  truth,  the  Jury  returned,  and  which 
the  Court  was  bound  to  receive. 

That  the  Jur}'  certainly  meant  a  verdict 
under  one  of  the  general  exceptions — ^that 
contained  in  Section  95,  Indian  Penal  Code  ; 
being,  in  other  words,  a  verdict  of  ac* 
quittai. 

That  the  Judge  was  not  competent  to  put 
to  the  Jury  a  question  of  law,  and  that  the 
enquiry  as  to  Section  330  was  such  a  question. 

That  the  first  verdict  of  the  Jury,  which 
was  their  real  verdict,  was  one  of  not  guilty, 
as  the  prisoners  were  not  on  their  trial 
for  assault,  which  was  the  only  offence  of 
which  the  Jury  found  them  guilty. 

That  the  Jury  were  not  absolutely  bound 
lo  find  one  way  or  the  other. 

That  the  Jury  were  not  competent  to 
find  the  prisoners  guilty  under  a  particular 
Section  of  the  Penal  Code ;  and 

That  as  the  Jury  had  acquitted  the 
prisoners,  there  could  be  no  new  trial. 

It  was  also  objected  that  the  Judge  had 
not  properly  summed  up  the  evidence  ;  and, 
lastly,  supposing  the  verdict  and  conviction 
to  be  supportable,  the  sentence  was  excess- 
ive and  cruel. 


The  arguments  addressed  to  us  were  chief- 
ly based  on  the  assumption  that  the  "  trial 
by  Jury"  spoken  of  in  Section  322  of 
the  Code  of  Criminal  Procedure  is  the 
system  of  trial  by  Jury  prevalent  in  Eng- 
land, except  where  and  in  so  far  as  it  is  ex-, 
pressly  modified  by  the  provisions  of  the 
Code;  and,  accordingly,  a  number  of  English 
cases  were  cited  and  English  law>books  were 
referred  to  (Hale — Hawkins — Bacon's 
Abridgment,  &c.). 

We  have  not  thought  it  necessary  to  exa- 
mine those  cases,  partly  because  we  consider 
the  assumption  quite  unfounded,  and 
partly  because  they  generally  did  not  touch 
the  point  under  consideration,  but  related 
to  the  powers  of  a  Court  about  to  vary  or 
add  to  a  verdict  once  recorded. 

The  trial  by  Jury  spoken  of  in  Section 
322,  Code  of  Criminal  Procedure,  is,  we  have 
no  doubt  whatever,  the  mode  of  trial  de- 
scribed in  the  23rd  and  25th  Chapters  pf 
that  Code,  and  nothing  else.  It  was  observed 
that  the  word  "Juror"  was  not  defined  in 
the  Code,  and  from  this  the  inference  was 
said  to  follow  that  we  must  resort  to  the 
English  definition  of  Juror  as  being  familiar 
and  well  ascertained. 

But  neither  is  the  term  "  Assessor  "  defined, 
and  it  will  hardly  be  contended  that  we 
shall  derive  any  information  as  to  the 
meaning  of  this  term  from  the  English 
Criminal  Law. 

The  fact  is,  as  most  people  conversant 
with  the  Criminal  Law  of  Bengal  are  aware, 
that  both  notions — that  of  Juror  and  that  of 
Assessor — are  taken,  greatly  modified  and 
expanded  no  doubt,  from  the  Bengal  Regula- 
tion VI.  of  1832,  which  made,  so  to  say,  the 
first  breach  in  the  system  of  "trial  and 
"punishment  under  the  provisions,  of  the 
**Mahomedan  Criminal  Code." 

A  reference  to  Clause  4,  Section  3  of 
that  Regulation,  will  show  with  what  sort 
of  functions  the  Legislature  of  that  day 
clothed  persons  who  were  called  Jurors. 

Under  the  Code,  no  doubt,  in  the  places, 
and  in  respect  of  the  class  of  offences,  and 
for  such  period  of  time  as  the  Executive 
Government  directs,  the  Jury  of  British 
India  decides  upon  the  facts  in  criminal 
trials.  But  Jurors  who  are  npt  jurati  at 
all,  who  may  determine  by  a  prescribed 
majority,  and  whose  functions  may  cease  at 
any  time  on  the  publication  of  an  order  in  the 
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Gazette,  are  clearly  not  the  Jurors,  nor  is  the 
system  of  trial  in  such  circumstances  the 
system  of  England. 

We  are  of  opinion  that,  when  the  proceed- 
ings upon  a  "trial  by  Jury  in  the  mofussil 
are  consistent  with  a  reasonable  construction 
of  that  part  of  the  Procedure  Code  where 
such  trial  is  provided  for,  the  proceedings 
are  good  in  the  absence  of  any  distinct 
ruling  to  the  contrary,  and  ought  not  to  be 
examined  by  the  light  of  English  rules  of 
procedure. 

By  Section  379,  Code  of  Criminal  Pro- 
cedure, it  is  provided  that,  after  the  Judge's 
summing  up,  "the  Jury  shall  deliver  their 
"  finding  upon  the  charge."  Now,  the  charge 
must  certainly  mean  the  whole  charge ;  and 
in  respect  of  offences  under  the  Indian  Penal 
Code,  the  Section  which  relates  to  the  offence 
is  an  essential  portion  of  the  charge. 

Section  234  is  in  these  words:  "The 
charge  shall  describe  the  imputed  offence 
*  *  *  *,  and  shall  refer  to  the  Section  under 
which  such  offence  is  punishable." 

The  Jury  are  thus  apprised  that  the 
heads  of  charge  fall  respectively  un- 
der particular  Sections  of  the  Penal  Code, 
and  the  Judge's  direction  to  the  Jur}'  in  the 
case  before  us  opens  with  the  statement  that 
the  accused  are  charged  with  such  and  such 
offences  under  the  Sections  specified. 

The  law  does  not  prescribe  any  specific 
form  in  which  the  Jury  are  to  return  their 
finding,  and  we  are  of  opinion  that  they  are 
at  liberty  to  deliver  it  in  any  form  which 
they  think  fit ;  and  if  that  finding  is  not  ex- 
haustive as  to  the  facts  in  issue  which  go  to 
make  up  the  charge  or  charges,  we  have  no 
doubt  whatever  that  it  is  competent  to  the 
Judge,  and  is,  indeed,  his  duty,  to  put  such 
questions  to  them  as  shall  elicit  a  complete 
finding. 

We  also  think,  with  advertence  to  the  obser- 
vations already  made,  that  a  question  whether 
they  find  the  accused  guilty  of  the  charge  un- 
der one  of  the  Sections  named,  and,  if  so,  un- 
der which  is  it  unobjectionable,  when  it  is 
clear  that  the  Jury  have  the  distinction  be- 
tween such  Sections  present  to  their  minds, 
and  that  putting  such  a  question  is  not  put- 
ting to  them  a  question  of  law. 

It  is  merely  a  short  way  of  stating  some- 
thing quite  familiar  for  the  moment  to  the 
questioner  and  the  person  questioned,  and  it 
is  inconsistent  with  common  sense  to  require 


that  a  ques.tioa  S3  put  should  contain  e?eft 
word  of  the  Section  referred  to,  which  wook! , 
be  needful  if  this  objection  were  good  lor 
anything. 

It  cannot  be  doubted,  indeed,  that  the  ns 
cord  should  contain  an  accurate  statement  xA 
every  communication  between  the  Judge  and 
the  Jury,  and  it  appears  certain  that  in  this 
respect  the  record  of  the  case  before  ns  is 
defective  ;  but  it  is  also  manifest  that  the  ac- 
cused have  not  been  prejudiced  by  the  omis- 
sion, and,  that  being  so,  the  439th  Section 
precludes  every  interference  with  the  coa- 
viction  on  this  ground. 

We,  therefore,  think  the  trial  is  not  vitiaieJ 
in  point  of  form  by  anything  which  loijk 
place,  and  we  also  think  that  the  Judge  sq& 
ciently  complied  with  the  requirements  of 
the  law  that  he  should  sum  up  the  evidence. 
The  summing  is  not  perhaps  very  masicrij. 
nor  such  as  to  satisfy  criticism,  but  that.  «e 
apprehend,  is  given  to  few  Judges  in  the 
Courts  of  Session,  nor  is  it  an  invariable 
accomplishment  of  Judges  elsewhere;  bn: 
the  Judge  in  this  case  has  recapitnlared 
what  the  witnesses  said,  has  pointed  tsn 
how  it  bears  upon  the  charges,  has  dratni 
attention  to  what  he  considered  its  weakest 
parts,  and  given  what  appears  to  us  very 
sensible  suggiestions  to  the  Jury  in  resjMXt 
of  the  conclusions  to  be  dra\^Ti  from  tbe 
evidence.  We  cannot,  therefore,  say  that 
there  has  been  any  failure  in  this  head  either 
The  question  remains  whether  the  verdict 
recorded  is  any  other  than  what  the  Jarr 
really  intended,  and  we  think  there  is,  in 
truth,  no  pretence  for  saying  so.  Much 
stress  has  been  laid  on  the  fact  that  ihc 
Jury  expressly  negatived  the  specific  acis 
of  violence  alleged  ;  such  as  the  use  (rf  a 
sword,  the  pricking  with  thorns,  lowering 
into  a  well,  and  so  forth ;  and  in  the  flsc 
which  may  perhaps  be  conceded  to  haw 
taken  place  of  the  word  "shamanya,"  a> 
qualifying  the  beating  which  they  found  to 
have  been  committed. 

It  ha's  been  supposed  that  the  Bengalee 
word  in  question  means  slight,  and  that  the 
Jurors  meant  by  this  a  beating  so  slight  V 
to  bring  the  case  within  the  meaning  of  the 
95th  Section  of  the  Indian  Penal  Code, 
although  the  improbability  of  the  Jurr 
having  meant  to  find  any  such  thing,  which 
was  not  even  suggested  in  the  prisoners 
behalf  in  the  cause  of  the  trial,  is  obvious 
enough. 

Upon  such  a  point  the  opinion  of  ib» 
Bench  may  perhaps  be  entitled  to   some 
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weight,  and  we  lh|nk  that  more  proba- 
bly the  word  was  used  in  its  proper  accep- 
tation of  "  ordinary,"  or  "common,"  so  as  to 
mean  a  beating  with  a  man's  natural  weapon 
of  offence,  to  wit,  his  hands  and  feet;  and 
this  opinion,  we  consider,  is  borne  out  by  the 
almost  concluding  words  of  the  Judge's 
direction,  in  which  he  refers  to  the  other 
acts  charged  as  probably  circumstances  of 
exaggeration.  Those  acts,  if  proved,  would, 
no  doubt,  have  greatly  aggravated  the  offence, 
but  they  are  not  essential  to  the  crime  of 
causing  **  hurt,"  for  striking  with  the  hands, 
even  with  the  open  hand,  might  very  well, 
and  probably  did,  cause  "huit,'  that  is, 
bodily  pain,  to  a  child  of  tender  years;  and 
when,  as  above  intimated,  the  Jury,  in  our 
opinion,  knew  very  well  what  they  were 
doing  when  they  brought  in  a  finding  of 
guilty  under  Section  330,  that  makes  their 
meaning  unmistakable  both  as  to  the  hurt 
and  as  to  the  intent. 

We,  therefore,  think  the  finding  and  con- 
viction on  all  points  unimpeachable.  We 
have  only  further  to  consider  the  sentence 
passed;  and  here  we  think  the  Judge  has 
not  given  effect  to  the  finding  of  the  Jury 
which  expressly  negatives  all  the  cir- 
ciunstances  beyond  a  beating  and  slapping 
for  the  purpose  stated;  and  then  the  rela- 
tionship between  the  parties  must  not  be 
lost  sight  of,  for,  although  it  does  not  appear 
that  the  accused  was  in  any  position  of 
authority  over  the  girl,  yet  the  chief  accused 
is  undoubtedly  a  near  relation ;  and  on  these 
findings  the  sentence  passed,  six  months' 
rigorous  imprisonment  with  added  fine,  is,  in 
our  opinion,  much  too  severe. 

Rigorous  imprisonment,  in  particular,  w-e 
think,  ought  not  to  have  been  inflicted.  Con- 
sidering, therefore,  that  the  accused  under- 
went imprisonment  of  that  description  for 
nearly  three  months,  we  think  they  ought 
not  to  return  to  jail,  but  ought  to  be  dis- 
charged on  payment  of  the  fines  imposed. 

The  sentence  passed  by  the  Court  of 
Session  is,  therefore,  altered  to  one  of 
imprisonment  for  two  months  and  a  half, 
which  the  accused  have  already  suffered; 
and  they  are,  therefore,  to  be  discharged  on 
payment  of  the  fine ;  and,  in  default,  they  will 
be  further  imprisoned,  but  not  rigorously,  for 
the  space  of  two  months  each. 


The  12th  September  1870. 
Present : 

The  Hon*ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Procedure — Warrant—Dischargee— Sections  189 
and  244,  and  Chapter  XIV.,  Code  of  Criminal 
Procedure— Act  VIII.  of  1869. 

Reference  to  the  High  Courts  under  Section 
434  ^  ^^^  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Backer gunge^  in  the 
case  of  Niamutulla  versus  Gopal  Shaha 
and  others. 


Baboo  Bama  Churn  Banerjee  for  Niamut* 

ulla. 


In  a  case  in  respect  of  which  a  warrant  might  issue, 
and  which  is  triable  under  Chapter  XIV.  of  the  Code  of 
Criminal  Procedure,  a  Magistrate  ought,  under  Section 
I  So  of  that  Code,  by  virtue  of  Section  244,  as  amended 
by  Act  VIII.  of  1S69,  to  order  the  discharge  of  the 
accused  persons,  although  they  are  in  attendance, 
if  he  thinks  that  there  is  no  case  of  a  criminal  charac- 
ter made  out  against  them. 

yackson,  y, — In  this  case  a  complaint 
was  laid  before  the  Deputy  Magistrate  of 
Shahbazpore,  in  which  it  was  alleged  that 
the  persons  accused  had  committed  an 
offence  under  Section  431  of  the  Indian 
Penal  Code,  by  doing  an  act  which  had  ren- 
dered a  certain  navigable  channel  impass- 
able for  travelling  or  conveying  property. 
It  was  also  alleged  that  by  this  act  the  ac- 
cused persons  have  deprived  the  complain- 
ant himself  of  cultivating  the  land  lying  in 
the  neighbourhood,  and  which  would  other- 
wise have  received  water  from  the  said 
channel;  and  the  Magistrate  was  asked  to 
take  cognizance  of  the  offence  under  the 
Section  mentioned  above,  and  also  to  deal 
with  the  case  under  the  provisions  of  the 
308th  Section  of  the  Code  of  Criminal  Pro- 
cedure. 

The  Deputy  Magistrate  summoned  some 
of  the  accused  persons.  He  directed  an  en- 
quiry also  by  the  polrce,  and  one  of  the  ac- 
cused persons  attended.  The  Magistrate 
had  also  examined  at  considerable  length 
the  complainant,  who  was  a  person  named 
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Niamutulla,  describing  himself  as  a  Mirdha 
under  certain  zemindars. 

After  taking  these  several  proceedings,  and 
placing,  one  of  the  accused  persons  upon  bail, 
the  Deputy  iMagistrate,  although  witnesses 
cited  by  the  complainant  were  in  attendance, 
refused  to  examine  them,  and  declared  that 
he  could  come  to  no  conclusion  without 
having  first  made  a  local  enquiry;  and,  for 
that  or  for  some  other  reason,  the  case  re- 
mained pending  before  this  officer  for  the 
space  of  three  or  four  months,  the  accused 
persons  being  all  the  time  in  attendance 
upon  bail. 

The  Magistrate  of  the  District  having 
come  to  know  of  this,  and  observing  that 
the  case  had  been  a  long  time  before  his  De- 
puty, called  for  the  proceedings,  and,  having 
looked  at  the  statement  of  the  complainant, 
considered  that  there  seemed  to  be  no  cause 
for  the  interference  of  the  Criminal  Courts, 
and  ordered  the  accused  to  be  discharged. 

The  complainant,  dissatisfied  because  of 
this  order,  came  before  the  Sessions  Judge, 
who  has  referred  the  case  to  us  under  the 
434th  Section  of  the  Code  of  Criminal 
Procedure,  with  a  recommendation  that  the 
Magistrate's  order  must  be  set  aside. 

This  recommendation  is  based  upon  seve- 
ral grounds,  one  of  them 'being  that,  two  of 
the  accused  being  present  under  a  criminal 
charge,  and  bail  having  been  taken  from  them, 
the  Magistrate  was  not  competent  to  dis- 
charge the  accused  without  hearing  the  evi- 
dence against  them.  The  Magistrate,  it 
seems,  added  words  implying  an  acquittal  of 
the  accused  persons,  which  he  could  not  pro- 
perly do  unless  he  had  tried  the  case. 

Another  ground  is  that  the  Magistrate 
was  wrong  in  coming  to  the  conclusion  that 
there  was  no  primd- facie  criminal  case  made 
out. 

Upon  the  first  of  these  points,  it  appears 
to  me  that,  if  we  assume  the  Magistrate  to 
have  come  to  [a  correct  conclusion  that  there 
was  no  case  of  a  criminal  character  made 
out  against  the  accused,  he  was  not  only 
competent,  but  was  bound  to  order  the  dis- 
charge of  the  accused.  By  Section  244  of 
the  Code  of  Criminal  Procedure,  amended  by 
Act  VIII.  of  1869;  the  provisions  of  Section 
180  are  made  applicable  to  cases  tried  under 
the  14th  Chapter  of  the  Code;  and  this 
offence,  being  one  in  respect  of  which  a  war- 
rant may  issue,  is  triable  under  that  Chapter, 


and,  consequently,  I  think  the  words  in  the 
concluding  part  of  Section  180.  *'nothin)^. 
"  contained  in  this  Section  shall  prevent  ihc 
"Magistrate  from  at  once  dismissing  the 
"complaint  if  in  his  judgment  there  be  no 
"sufficient  ground  for  proceeding  with  it," 
will  amply  warrant  the  Magistrate  in  dis- 
missing the  case,  although  the  accused  per- 
sons were  really  in  attendance ;  and  it  seems 
to  me  that  the  circumstance  of  the  accused 
persons  having  been  detained  for  so  long  a 
period  as  they  were,  from  what  I  must  con- 
sider the  unjustifiable  dilatoriness  on  the 
part  of  the  Deputy  Magistrate,  furnished 
only  an  additional  ground  for  the  Magistrate 
acting  upon  the  view  which  he  had  taken. 

But  the  question  remains  whether  the 
Magistrate  was  right  in  considering  whether 
there  was  no  case  at  all  for  the  interference 
of  the  Criminal  Court  under  Section  308. 

On  this  point,  I  feel  bound  to  say  that,  so 
far  as  the  case  has  gone,  I  differ  from  the 
Magistrate  of  the  District,  and  concur  with 
the  Sessions  Judge.  Whether  the  evi- 
dence, when  taken,  would  make  out  the 
charge,  or  make  out  any  of  the  matteis 
alleged  by  the  complainant,  is  another  ques- 
tion; but  it  seems  to  me  that  the  com- 
plainant in  his  examination  did  cleariy 
allege  the  commission  of  an  act  which 
amounts  to  an  offence  under  the  431st  Sec- 
tion of  the  Penal  Code.  The  case  refcrml 
to  by  the  Magistrate  of  the  cutting  of  a 
bund  in  the  Hooghly  district,  which  was 
the  subject  of  a  civil  suit,  and  was  appealed 
to  this  Court,  differs  ver}'  much  from  this 
case.  The  khal  in  this  case  was  alleged  10 
be  a  navigable  channel  used  by  the  public 
for  purposes  of  conveyance  and  traffic ;  and 
if  any  person  erected  a  bund  across  that 
khal  so  as  to  render  it  impassable,  that 
would  appear  to  be  an  act  punishable  under 
Section  431. 

Then  the  Magistrate  obseh'es  that  the 
complainant  in  the  same  breath  s]X>ke  of  the 
case  as  one  cognizable  under  Section  308  of 
the  Code  of  Criminal  Procedure.  It  seems 
to  me  there  is  nothing  inconsistent  in  that. 
It  might  very  well  be  that  the  act  done  ^y 
the  accused,  if  brought  home  to  them,  might 
be  an  act  which  would  affect  the  public 
in  the  way  of  stopping  up  a  public  and 
navigable  channel,  and  it  might  also  con- 
stitute an  unlawful  obstruction,  or  it  might 
be  a  case  to  be  dealt  with  under  the  22nd 
Chapter  of  the  Criminal  Procedure  Code. 
Section  320  declares  that,  "  if  a  dispute  arise 
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concerning  the  right  of  use  of  any  land  or  ' 
water,  the  Magistrate  or  other  officer  as 
aforesaid,  within  whose  jurisdiction  the 
subject  of  dispute  lies,  may  enquire  into 
the  matter;  and,  if  it  shall  appear  to  him 
that  the  subject  of  dispute  is  open  to  the 
use  of  the  public,  or  of  any  person,  or  of 
any  class  of  persons,  the  Magistrate  or  other 
officer  may  order  that  possession  thereof 
shall  not  be  taken  or  retained  by  any  party 
to  the  exclusion  of  the  public,  or  of  such 
person,  or  of  such  class  of  persons,  as  the 
case  may  be,  until  the  party  claiming  such 
possession  shall  obtain  the  decision  of  a 
competent  Court  adjudging  him  to  be  en- 
titled to  such  exclusive  possession." 

It  might  be  that  the  accused  persons,  by 
putting  up  this  bund,  were  asserting  a  right 
to  the  exclusive  use  of  this  water,  and  pre- 
venting the  public  or  the  complainant  from 
having  lawful  enjoyment  thereof ;  but  whe- 
ther the  case  came  under  the  308th  Section 
or  the  2 and  Chapter  of  the  Code  of  Criminal 
Procedure,  that  would  not  justify  the  Magis- 
trate from  refusing  to  enquire  into  the 
charge  under  Section  437  of  the  Penal 
Code. 

I  think,  thei*efore,  that  we  must  set  aside 
the  order  of  the  Magistrate  of  the  District, 
and  direct  that  the  case  be  enquired  into, 
the  evidence  of  the  complainant's  witnesses 
taken,  and  an  order  passed  according  to 
law. 


TBe  4th  November  1870. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Markby, 

Judges. 

Procedure —Private  prosecutor^Discharfi^e^ 
Maristrate  of  a  Diatrict— Sections  68  and  43S 
Code  of  Criminal  Procedure. 

•  In  the  Matter  of  the  Petition  of  Ramjoy 

Mozoomdar. 


Mr,  C.  Piffard  and  Baboo  Chunder  Madhuh 
Ghose  for  Petitioner. 

A  Magistrate  of  a  District  has  power,  under  Section 
63  of  the  Code  of  Criminal  Procedure,  whether  there 
be  a  private  prosecutor  or  not,  to  order  the  arrest  of  a. 
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person  who  had  been  previously  under  trial  b^*^  a  Subor- 
dinate Magistrate,  and  who  had  been  discharged  under 
Section  225  of  that  Code. 

The  powers  given  under  Sections  435  and  63  of  the 
Code  are  distinct  and  independent  powers — ^the  former 
providing  for  the  revision  of  proceedings  which  have 
been  already  commenced,  and  the  latter  for  the  in- 
stitution of  proceedings  de  novo* 

Loch  J  y. — The  question  we  are  asked  to 
determine  is,  whether  the  proceedings  held 
by  the  Magistrate  in  this  matter  on  the  28th 
September  1870  were  without  jurisdiction. 
The  order  which  he  made  on  that  date  was 
under  the  provision  of  Section  68  of  the 
Code  of  Criminal  Procedure. 

The  case,  divested  of  all  extraneous  matter, 
is  simply  this.  The  party  for  whose  arrest 
the  Magistrate  has  now  issued  a  warrant 
was  formerly  under  trial  before  the  Deputy 
Magistrate  in  charge  of  a  sub- division  of 
the  district,  and  he  was  discharged  under 
Section  225  of  the  Criminal  Procedure  Code. 
The  Magistrate  no  *v,  as  the  Magistrate  of  the 
District,  has  taken  up  the  case  under  the 
provisions  of  Section  68  of  the  Criminal  Pro* 
cedure  Code,  and  has  ordered  his  arrest,  con- 
sidering that  from  his  own  knowledge  the 
party  has  committed  an  offence  triable  under 
the  provisions  of  the  Indian  Penal  Code. 

It  is  urged  that  the  Magistrate  has  no  juris- 
diction to  act  according  to  that  Section ;  that 
the  Deputy  Magistrate,  who  tried  the  case 
and  discharged  the  petitioner,  could  alone  act 
in  this  case ;  and,  therefore,  the  proceedings 
of  the  Magistrate  should  be  set  aside. 

The  application  to  this  Court  is  made 
under  the  provisions  of  Section  404  of  the 
Criminal  Procedure  Code,  in  order  that  the 
order  passed  by  the  Magistrate  may  be  quash- 
ed. It  has  also  been  pointed  out  to  us  that  the 
Magistrate  might  have  proceeded  under  the 
provisions  of  Section  435  of  the  Criminal 
Procedure  Code,  but  that  Section  is  not 
applicable ;  because,  in  this  case,  the  Subor- 
dinate Magistrate  had  made  an  enquiry,  and 
was  not  Satisfied  with  the  result  of  that  en- 
quiry ;  whereas  that  Section  gives  authority 
to  the  Magistrate  to  interfere  only  when  an 
accused  person  is  discharged,  or  the  com- 
plaint is  dismissed  without  enquir>'.  When  the 
Magistrate  of  the  District  passed  this  order, 
there  was  no  complainant  before  him,  and,  as 
he  states  in  his  proceedings,  he  acted  upon 
his  own  knowledge.  The  mere  fact  that 
there  had  been  a  proceeding  held  before  a 
Deputy  Magistrate  previously,  under  which 
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the  petitioner  had  been  discharged,  does  not, 
in  my  opinion,  prevent  the  Magistrate  of  the 
District  from  taking  up  this  case  under  the 
provisions  of  Section  68. 

I  think,  therefore,  that  the  present  appli- 
cation must  be  rejected. 

Markhy,  J, — I  also  think  that  we  cannot 
gfant  the  application.  The  order  complained 
against  is  legal.  The  history  of  the" case  is 
certainly  involved  in  some  confusion  ;  but 
I  entirely  agree  with  Mr.  Justice  Loch 
that  we  ought  to  treat  this  case  as  he  has 
treated  it  in  his  judgment,  that  is  to  say,  as 
simply  one  in  which  a  complaint  had  been 
made  before  a  Magistrate  in  charge  of  a  sub- 
division, and  that  complaint  was  dismissed  ; 
then,  subsequent  to  that,  the  Magistrate 
of  the  District  resolved  to  take  up  the  case 
under  Section  68,  no  person  at  that  time  ap- 
pearing to  prosecute ;  and  the  question  we 
have  to  decide  is,  whether  that  course  could 
lawfully  be  taken. 

Now,  the  first  objection  which  Mr.  Piffard 
advanced  in  this  case  was  a  very  broad  one  : 
it  was  that  the  powers  conferred  by  Section 
68  can  only  be  exercised  in  cases  where 
there  has  been  no  complaint  by  any  person 
before  a  Magistrate.  But  I  think  that  that 
objection  is  disposed  of  by  the  decision  upon 
which  I  rely  for  my  judgment  in  this  case, 
reported  in  8  Weekly  Reporter,  p.  6i,  Crimi- 
nal Rulings.  It  was  there  held  that  the  dis- 
charge of  a  person  accused  of  an  offence  tri- 
able by  a  Court  of  Session  was  no  bar  to  his 
being  apprehended  and  brought  before  a 
Magistrate  under  Section  68  with  a  view  to 
commitment;  and  1  think  that  that  case 
proceeds  upon  a  right  principle,  namely,  that 
the  mere  discharge  of  a  person  upon  a  preli- 
minary enquiry  before  a  Magistrate  in  no 
way  affects  the  legality  of  fresh  proceedings 
against  him,  whether  those  proceedings  be 
taken  at  the  instance  of  a  private  prosecutor, 
or  they  be  taken  under  Section  68  at  the  in- 
stance of  the  Magistrate  himself. 

It  was  then  argued  that,  at  any  rate,  the 
Magistrate  of  the  District  could  not  proceed 
under  Section  68  in  any  case  in  which  the 
more  special  provisions  of  Section  435  for 
revising  cases  in  which  a  discharge  has  been 
given  by  an  inferior  Magistrate  apply.  It 
seems  to  me  that  the  same  argument  was 
used  in  the  case  to  which  I  have  referred  ; 
and  I  entirely  concur  in  the  opinion  which 
was  there  expressed  by  Mr.  Justice  Jackson, 
that  the  powers  given  by  Section  435  and 


the, powers  given  by  Section  68  are  distinct 
and  independent  powers.  Therefore,  it  seems 
to  me  in  this  case  quite  unnecessary  lo'en-' 
quire  into  the  question  whether  or  not  this  is 
a  case  to  which  the  provisions  of  Section  435 
apply.  Whether  they  do  apply  or  whether 
they  do  not,  I  think  the  power  under  Section 
68  remains  the  same.  Section  435  pro\'ides 
for 'the  revision  of  proceedings  which  have 
already  been  commenced.  Section  68  pro- 
vides for  the  institution  of  proceedings  di 
novo. 

I  think  it  has  not  been  shown  to  us 
that  the  Magistrate's  proceedings  were  ille- 
gal. That  is  the  only  point  which  we  have  10 
consider :  and  I  think,  therefore,  that  tc 
should  not  set  them  aside. 


The  7th  November  1870. 
Present : 

The  Hon'ble  G.  Loch  and  W.  Markby. 

Judgei. 

Procedure— Summing  up— Jury— Irregttkiitf- 
Sections  379  and  4^,  Code  of  Crimiiud  Pn- 
cedure. 

I  The  Queen  versus  Sitwa  alias  Sitaram  Pulwah. 

! 

Committed  by  the  Assistant  Magistrate  s/ 
I      Barh,  and  tried  by  the  Sessimss  Judge  */ 
Patnay  on  a  charge  of  grievous  hurt. 

Under  Section  379  of  the  Code  of  Criminal  Proccdi»«. 
'  a  Judge  should  sum  up  the  evidence  on  both  sides bcloce 
I  requiring'  the  Jury  to  deliver  their  verdict.  Co^ 
I  Section  439,  however,  the  High  Court  thougiit  it  w- 
necessary  to  set  aside  a  conviction  in  a  case  in  vlucii 
>  this  was  not  done* 

Markby,  J. — Section  379  of  the  Proce- 
dure Code  requires  the  Judge  to  sum  ^ 
the  evidence  on  both  sides,  and  we  think 
that  there  is  an  irregularity  in  accepdnf 
the  verdict  of  the  Jury  'without  this  haw 
ing  been  done.  But,  acting  upon  Section 
439,  we  do  not  think  it  necessar)*  10  set 
aside  the  conviction  on  this  ground. 
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The  14  th  November  1S70. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Slanghteringf    cattle— Owner    of    Slaughter- 
house—Section 7,  Act  VII.  (B.C.)  of  1865. 

(Criminal  Motion.) 

The  Municipal  Commissioners  for  the  Sub- 
uibs  of  Calcutta,  Petitioners, 

Baboo  Onookool  Chunder  Mookerjee  for  the 

Petitioners. 

Hbld  by  L.  5.  yackson,  y,  {Mitter,  J.,  dissenting), 
— The  owner  of  a  slaughter*house,  by  giving  it  in  lease  to 
another,  parts  with  his  interest  in  it,  and  ceases  to 
have  any  power  to  allow  or  disallow  the  slaughtering 
of  cattle  therein,  and,  therefore,  does  not  bring  himself 
within  the  terms  of  Section  7,  Act  VI 1.  (B.C.)  of  1865, 
which  describes  no  offence,  but  is  merely  a  Section  for 
the  levying  of  penalties. 

Mitter,  J, — I  am  of  opinion  that  the  re- 
cord of  this  case  ought  to  be  sent  for,  and 
that  the  defendant,  Ruhomotollah,  should  be 
called  upon  to  show  cause  why  the  Judge 
should  not  be  directed  to  re-try  this  case. 

It  is  not  disputed  that  the  defendant, 
Ruhomotollah,  is  the  owner  of  the  slaughter- 
house in  question;  nor  is  it  disputed  that, 
at  the  time  when  Ruhomotollah  gave  a 
lease  of  that  house  to  Abbas  Ali,  the  license 
to  use  it  as  a  slaughter-house  had  been  re- 
voked by  the  Municipal  Commissioners 
q;ider  the  provisions  of  Act  VII.  of  1865  of 
the  Bengal  Council. 

If,  then,  the  Judge  has  found,  as  I  think 
he  has,  that  the  lease  was  given  by  Ruho^ 
motollah  for  a  consideration  reserved  with 
the  avowed  object  of  enabling  the  lessee  to 
use   the   house   as   a   slaughter-house,   he. 


Ruhomotollah,  was  clearly  guilty  of  the 
offence  described  in  the  7th  Section  of 
the  Act. 

It  is  quite  clear  that  the  defendant, 
Ruhomotollah,  had  the  control  of  the 
house  at  the  time  when  he  gave  the  lease 
to  Abbas  Ali;  and  it  is  admitted  that 
that  lease  was  given  for  the  express  purpose 
of  evading  the  provisions  of  the  law.  This 
being  so,  I  think  the  case  falls  within  the 
express  words  of  the  Section,  "or  allows 
cattle  to  be  slaughtered  in  the  slaughter- 
house to  which  such  license  relates;"  and 
the  defendant,  Ruhomotollah,  ought  to  have 
been,  therefore,  convicted  under  the  provi- 
sions of  that  Section. 

Jackson,  J. — I  am  sorry  to  be  unable  to 
concur  with  my   learned   colleague   in   this 
matter,  because  I  understand  the  Judge  to 
have   quite  clearly  come  to  the  conclusion 
that  the  defendant,  Ruhomotollah,   by   giv- 
ing the  premises  in  lease  to  Abbas  Ali,  has 
parted   with   his   interest   in   the   slaughter- 
house, and  has  ceased  to  have  any  power  to 
allow  or  disallow  the  slaughtering  of  cattle" 
on  those  premises.     That  being  so,  I  think 
it  cannot  be  said  that,  under  the  terms  of 
Section  7  of  the   Act  cited,  Ruhomotollah 
has  slaughtered  cattle,  or  allowed  cattle  to 
be  slaughtered,  in  that  slaughter-house.     I 
understand    the    Judge    to    mean  ^ihat,    if 
Ruhomotollah,  by  giving  a  lease  of  the  pre- 
mises with  the  intention  that  cattle  should 
be  slaughtered  therein,  and  also  reserving 
to  himself  a  profit  upon  the  premises  to  be 
so  used,  could  be  made  liable  under  the 
Section,  then  he  had  brought  himself  within 
its  terms.    I  concur  with  the  Judge  in  both 
these  views. 

Section  7  is  a  Section  for  the  levying 
of  penalties.  It  does  not  describe  an  offence, 
nor  does  it  relate  to  the  conviction  for  an 
offence,  and,  so  far  as  that  Section  merely 
is  concerned,  a  person  who  was  willing  to 
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pay  the  penalties  provided  by  the  Section, 
and  whose  business  was  sufficiently  profit- 
able to  enable  him  to  do  so,  might  probably 
continue  the  business  of  slaughtering  cattle 
upon  his  premises,  subject  only  to  the  pay- 
ment of  the  penalties.  It  is  quite  another 
question  whether,  if  the  act  of  slaughtering 
cattle,  or  allowing  cattle  to  be  slaughtered, 
in  an  unlicensed  slaughter-house,  or  a 
slaughter-house  of  which  the  license  has 
been  revoked  or  suspended,  is  in  itself  an 
offence  irrespective  of  the  penalties  provided 
in  Section  7,  and  whether  the  person  who 
lets  those  premises  for  the  purpose  of  being 
employed  as  a  slaughter-house  is  liable  to 
be  dealt  with  as  an  abettor. 

The  only  question  in  this  case  is  whether 
Ruhomotollah  was  liable  to  the  penalties 
under  that  Section.  The  Deputy  Magis- 
trate, it  is  true,  had  found  that  Ruhomot- 
ollah, in  fact,  had  an  interest  in  the  slaugh- 
ter-house, that  the  lease  was  a  merely  color- 
able and  ostensible  transaction,  and  that, 
although  the  name  of  Abbas  Ali  had  been 
used,  Ruhomotollah  was  the  proprietor ; 
but  it  is  quite  manifest  from  the  words  used 
by  the  Judge  that  he  was  not  of  the  same 
opinion,  but  that,  so  far  as  this  Section  is 
concerned,  he  thought  that  Ruhomotollah 
had  protected  himself  from  liability  to  penal- 
ty, and  had  in  that  way  evaded  the  law. 
Whether  or  not  it  may  be  possible  to  take 
other  proceedings  against  Ruhomotollah,  is 
a  question  which  we  need  not  enter  into 
now. 

I  am  of  opinion  that  the  Judge  meant  to 
find  that  Ruhomotollah  was  not,  within 
the  terms  of  that  Act,  a  person  who  slaugh- 
tered cattle,  or  allowed  cattle  to  be  slaugh- 
tered, on  his  premises,  and,  consequently,  was 
not  liable  to  the  penalty ;  and,  therefore,  I  think 

there  is  no  ground   for  interfering  in  this 
case. 


The  14th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp, 
Judge, 

Right  of  private  defence— Sections  99  and  103. 

Penal  Code. 

The  Queen  versus  Dhununjai  Poly  and 

others. 

Commuted  by  the  Magistrate^  and  tried  hy 
the  Sessions  Judge  of  Dinagepore,  on  a 
charge  0/ murder. 

The  right  of  private  defence  under  Section  103  d 
the  Penal  Code  is  restricted  by  Section  99  of  that  Code, 
and  does  not  extend  to  the  inflicting  of  more  harm  thai 
it  is  necessary  to  inflict  for  the  purpose  of  defence. 

I  REJECT  this  appeal.  The  petitioners 
refer  to  Section  103  of  the  Indian  Pcoal 
Code  in  their  petition  of  appeal,  and  seek  lo 
justify  their  acts  by  stating  that,  under  the 
above  Section,  they  caused  the  death  of  the 
deceased  whilst  he  was  attempting  to  commit 
house-breaking  by  night;  but  the  peti- 
tioners have  omitted  to  consider  that  the 
right  of  private  defence  of  property  is 
subject  to  the  restrictions  mentioned  in  Sec- 
tion 99  of  the  Code.  That  right  in  no  case 
extends  to  the  inflicting  of  more  harm  than 
it  is  necessary  to  inflict  for  the  purpose  of 
defence. 

The  prisoners  strangled  the  deceased,  and 
subjected  him  to  gross  maltreatment  when 
he  was  fully  in  their  power  and  helpless. 
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The  19th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Procedure — Nuisance — ^Arbitrator  s~S  e  c  t  i  0  n 
3Z0»  Code  of  Criminal  Procedure. 

In  the  Matter  of 

Shama  Kant  Bimclopadhya,  Petitioner, 

Baboo  Khetiur  Naih  Bose  for  Petitioner. 

In  referrinpf  a  case  re^ardinff  a  nuisance  to  arbitra- 
tors under  Section  310,  Code  of  Criminal  Procedure,  a 
Magistrate  should  fix  a  time  within  which  the  arbi- 
trators are  to  send  in  their  award;  and  this  must 
be  done  whenever  from  any  cause  the  constitution  of 
the  Jurors  is  changed  and  a  fresh  Juror  is  appointed. 
Where  this  is  not  done,  a  Magistrate  cannot  carry  out 
his  original  order  if  there  is  any  delay  in  the  submission 
of  the  award  by  the  arbitrators. 

Glover,  J, — This  case  was  sent  for  by  a 
Division  Bench  of  this  Court  in  order  to 
see  whether  the  Magistrate  ought  not  to 
Iiave  fixed  a  time  within  which  the  arbitra- 
tors were  to  submit  their  award.  The  case 
was  one  coming  within  Section  310  of  the 
Code  of  Criminal  Procedure,  and  it  appears 
that  under  that  Section  Jurors  were  first 
appointed  by  the  Deputy  Magistrate  on  the 
28th  of  April  1870,  and  were .  ordered  to 
report  within  20  days  from  that  date. 
This  time  was  afterwards  extended  on 
account  of  one  of  the  arbitrators  having 
left  that  part  of  the  countr}-.  Another 
Juror  was  appointed  in  his  i)lace,  and  the 
order  then  made  upon  the  case  on  the  28th 
of  May  was  that  the  Jurors  were  to  send 
their  report  as  soon  as  possible,  no  special 
period  being  fixed.  On  the  20th  of  June, 
the  arbitrators  sent  in  a  report  desiring 
some  more  time  to  be  given  them,  stating 
generally  that  they  were  investigating  the 
matter,  but -that  for  certain  reasons,  and  be- 
cause one  of  the  arbitrators,  being  a 
police-officer,  was  engaged  at  the  time  in  the 
investigation  of  a  case  at  a  distance,  they 
would  not  be  able  to  send  in  their  report 
ijnmediately.  On  the  day  following,  that  is, 
on  the  2 1  St  of  June,  the  Deputy  Magistrate 
took  up  the  case,  and,  after  declaring  that 
the  Jurors  had  not  sent  in  their  report 
as  ordered,  carried  into  effect  the  original 
order  passed  by  the  Magistrate  on  the  terms 
of  the  last  part  of  Section  310. 

The  point    raised   in   ap])eal   is   that  the 
Deputy  Magistrate  had  no  right  to  interfere 


'  with  the  function  of  the  Jurors,  inasmuch 
as  he  had  fixed  no  time  within  which  they 
were  to  submit  their  report.  This  appears 
to  be  the  case.  When  the  Jury  was  first 
appointed,  no  doubt  a  period  of  20  days  was 
fixed ;  but  after  that,  when  a  fresh  Juror  was 
nominated,  the  arbitrators  were  merely  de- 
sired to  report  as  soon  as  possible.  Now, 
the  wording  of  Section  310  is  very  expli- 
cit. It  says  that  the  Magistrate  may  inter- 
fere and  carr}'  out  his  original  order,  if 
from  any  cause  the  Jurors  should  not  decide 
and  report  upon  the  case  within  a  reason- 
able time,  which  reasonable  time  is  to  be 
fixed  by  the  Afagisirate  in  the  order  of 
appointment.  It  is  quite  clear,  therefore, 
that  this  fixing  of  time  is  a  condition  prece- 
dent to  the  exercise  by  the  Magistrate  of 
the  power  to  decide  the  case  himself.  In 
this  case  the  order  of  28th  of  May  ought 
to  have  fixed  a  time  within  which  the  arbi- 
trators were  to  submit  their  award ;  and  this 
not  having  been  done,  it  follows  that  the 
Magistrate's  order  deciding  the  case  himself 
is  invalid  and  contrary  to  law.  The  case 
will  go  back  for  the  issue  of  fresh  instruc- 
tions to  the  Jurors  and  the  fixing  of  a  rea- 
sonable time  within  which  thev  will  send 
in  their  report. 


The  19th  November  1870. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges. 

Rig^ht  of  private  defence  of  property — Section 
103,  Penal  Code. 

The  Queen  versus  Gooroo  Chum  Chung 
and  others,  Appellants, 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge  0/ 
rioting  with  deadly  weapons  and  causing 
hurt. 

Baboo  Juggadanund  Mookerjee  for  the 
Government. 

Baboos  Greeja  Sunkur  Mozoomdar  and 
Debendro  Chunder  Ghose  for  the  Appellants. 

Held  on  the  facts  of  the  case  (and  following  7  Week- 
ly Reporter,  page  1 13,  Criminal  Rulings)  that  the  ac- 
cused, who  were  in  peaceable  possession  of  their  pro- 
perty, and  were  attacked  while  in  such  possession,  did 
I  not  exceed  the  right  of  private  defence  of  property  un« 
der  Section  103,  renal  Code. 
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^emPf  y, — This  is  an  appeal  on  behalf  of 
Gooroo  Churn  and  others,  who  have  been 
convicted  under  Sections  148  and  304  of  the 
Indian  Penal  Code,  and  been  sentenced  to 
three   years'    rigorous    imprisonment    under 
each  of  these  Sections,  or  in  all  to  six  years' 
rigorous  imprisonment.     It  is  very  clear  from 
the  evidence  of  the  prosecution  that  the  land 
in  dispute  belonged  to  Gooroo  Churn  ;  that 
he  had  sown  a  crop  upon  it  in  Falgoon  ;  that 
the  opposite  party  came  in  force  and  pro- 
ceeded to  cut  the  crop,  and  on  Gooroo  Chum 
and  the  other  prisoners,  who  were  residents 
.of  the  same  village,  remonstrating  and  pro- 
testing against  the  cutting  of  the  crop,  the 
headman  of  the  opposite  party  directed  the 
.  lattyals  on  his  side  to  beat  Gooroo  Chum. 
Gooroo  Chum  and  his  party,  exercising  the 
right    of   private    defence    of   propert}',   ap- 
\  peared  to  have  hastily  armed  themselves  with 
sticks  and  bamboos    taken    from   machans, 
and  to  have  opposed  the  cutting  of  the  crops ; 
and  in  the  riot  which  took  place  two  men, 
Massim   and    Haranoollah   on   the   side    of 
the    aggressing    party,    were    wounded.     It 
appears  that  Massim  had  a  wound  in   the 
leg  which  mortified,  and  an  amputation  being 
found  to  be  necessary,  the  limb  was  ampu- 
tated,  and   the   patient   was  going  on  well 
for  some  time,  when  lockjaw  set  in,  and  he 
died. 

Wc     think    that,     looking    to    the    fact, 
which   is  supported   by  the  evidence  of  all 
the  witnesses  for  the  prosecution,  that  the 
crop  was  raised  by  Gooroo  Churn  ;  that  the 
attack   on   the   part   of   the    opposite   party 
was  a  sudden  one,  and  that  Gooroo  Churn 
had  no  time  to  have  recourse  to  the  police 
or  to   the   authorities  for  protection    of  his 
property;    that    he,    Gooroo    Churn,    acting 
under  the  right  of  private  defence  of  pro- 
perty,   was   justified   in    resisting   a  forcible 
attempt   to   cut   and    carry   away   his  croj) ; 
and  that,   in  carrying  out  that  right  of  pri- 
vate defence,  and  in  the  riot  which  ensued, 
a  man  on  the  side  of  the  opposite  party  was 
wounded,   and  subsequently  died,  as  stated 
above,  from  the  effects  of  lockjaw.     Taking 
all   these    circumstances  into  consideration, 
and  with  reference  to  the  ruling  to  be  found 
in  Volume   VII.   of  the   Weekly   Reporter, 
page  113,  Criminal  Rulings,  we  think  that 
the  prisoners  were,  at  the  time  o  fthe  riot, 
in  actual  peaceable  possession  of  the  land 
in   dispute;    that   the   acts   of   the   opposite 
party    in   attempting   to   cut    the    crops    by 
force  were   clearly   illegal;   and   that   these 
acts  were  such  acts  as  the  prisoners  had  a 


right  to  resist;  and  that,  although  force 
was  used  in  carr}ing  out  that  resistance., 
we  do  not  think  that  that  force  or  the  In- 
juries inflicted  upon  Massim  were  such  as 
to  exceed  the  right  which  the  prisoners  had 
the  right  to  exercise  in  defending  Iheir 
property. 

We,  therefore,  acquit  the  prisoners,  and 
direct  that  a  warrant  be  issued  for  their 
immediate  release. 


The  19th  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson. 

Judges. 

Income  Tax— Fine— Imprisoomeiit--Sectioii as 

Act  IX.  of  1869. 

Revision   of  proceedings  under  Seciion  yof 
0/ ihe  Code  of  Criminal  Procedure. 

The  Queen  versus  Nodia  Chand  Kcondco 

and  another. 

A  Magistrate  has  no  power  under  Section  25, Act  IX. 
of  1S69,  to  sentence  to  imprisonment  in  default  of  the 
payment  of  fine  imposed  for  not  paying-  income-tax. 


Jackson,  y. — In'  these  two  cases  Baboo 
Krishna  Chunder  Roy,  a  Deputy  Magistrate 
in  Zillah  Rajshahyc,  in  [)assing  brders  under 
Section  25,  Act  IX.  of  1869,  not  only  sen- 
tenced the  defendants  to  pay  a  fine  of  twice 
the  amount  of  income-tax  assessed  upon 
each  of  them,  but  in  default  sentenced  ead 
defendant  to  simple  imprisonment  for  twelve 
days.  The  Deputy  Magistrate  had,  under 
the  law,  no  authority  to  sentence  the  defend- 
ants to  imprisonment  in  default  of  fine. 
So  much  of  his  sentence  in  each  case  is 
accordingly  set  aside. 
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The  19th  November  1870. 
Presenl : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

fudges. 

Appeal—  Fine  —  Income-tax  —  Section  25,  Act 

IX.  of  1869. 

Revision  of  proceedings  tinder  Section  ^o^  of 

the  Code  of  Criminal  Procedure, 
The  Queen  versus  Mudhoo  Dutt. 

No  appeal  lies  to  a  Sessions  J ud^e  from  the  order  of 
a  Magistrate  fining  a  defaulter  under  Section  25  of 
the  Income-tax  Act,  IX.  of  1S69. 

The  Deputy  Magistrate  passed  the  following 
order  in  this  case  : — 

The  defendant,  who  is  charged  with  non- 
payment of  the  income-tax  within  the 
time  specified  in  the  notice,  pleads  guilty, 
but  says  that,  as  he  had  to  pay  income-tax 
at  Goddha,  he  thought  himself  justified  in 
not  paying  any  tax  here.  But  from  the 
letter  of  the  Assistant  Commissioner  of  that 
place,  it  appears  that  he  was  assessed  there 
with  regard  only  to  his  income  accruing  in 
that  jurisdiction  ;  and  the  Assistant  Com- 
missioner has  written  to  say  that  he  might 
be  separately  assessed  by  me  with  regard  to 
his  income  accruing  in  this  .sub-division. 
The  defendant  has  made  no  objection  to  the 
estimate  made  of  his  income  accruing  in  this 
jurisdiction.  As  he  did  not  appear  till  a  war- 
rant  was  issued  from  this  Court,  and  does 
not  deny  service  of  the  notice,  the  Court 
sentences  him  to  pay  a  fine  of  Rs.  51, 
being  double  of  his  assessment. 

The  Sessions  Judge,  on  an  appeal  being  pre- 
ferred against  the  above  order,  passed  the 
following  judgment : — 

It  is  contended  an  appeal  does  not  lie  to 
this  Court  from  the  order  of  a  Magistrate 
under  Section  25,  Act  IX.  of  1869,  though 
the  fine  exceed  50  rupees.  I  think  there 
can  be  no  doubt  an  appeal  does  lie  from  the 
conviction  by  a  Magistrate  under  this  Sec- 
tion, in  the  same  way  as  an  appeal  lies  from 
magisterial  convictions  under  other  Acts. 
There  is  no  express  provision  barring  an 
appeal  to  this  Court  in  Act  IX.  of  1869,  and 
hence  Section  444,  Act  XXV.  of  1861, 
indicates  the  correct  procedure. 

The  defendant  in  this  case  was  mani- 
festly under  the  impression  that,  as  he  had 
paid  the  income-tax  demanded  from  him  by 
the  Deputy  Collector  of  Banka  at  Goddha, 


he  considered  it  was  unnecessary  to  pay  it, 
again  at  Banka.  There  was  not  any  inten- 
tion to  evade  the  terms  of  the  notice.  The 
defendant  considered  its  provisions  had 
been  already  virtually  carried  out,  and  hence 
did  not  act  up  to  the  strict  letter  of  its 
terms. 

Under  these  circumstances,  I  think  the 
fine  may  be  justly  remitted. 

Upon  this,  the  Magistrate  addressed  the 
following  letter  to  the  Sessions  Judge  : — 

I  have  the  honor  to  request  the  favor  of 
your  forwarding  the  accompanying  papers 
of  this  case  to  the  High  Court  for  their  peru- 
sal and  orders,  as  I  respectfully  submit  the 
order  passed  by  you  appears  to  me  to  be  an 
illegal  one. 

1st. — Because  I  am  not  satisfied  (I  cannot 
find  any  ruling  on  the  subject)  that  an 
appeal  lies  to  the  Judge  from  an  order  pass- 
ed by  a  Magistrate  under  Section  25  of 
Act  IX.  of  1869. 

My  grounds  for  this  opinion  are  these  : — 
Section  16  of  the  Act  referred  to  lays 
down  the  procedure  to  be  adopted  in  serving 
a  notice.  Sections  1 9  and  20  show  the  pro- 
cedure to  be  adopted  if  a  person  assessed 
under  Section  16  objects  to  the  amount  at 
which  he  has  been  assessed.  Under  Section 
21  any  person  dissatisfied  with  any  order 
under  Section  20  may,  within  15  days  from 
the  date  thereof,  on  payment  of  the  sum  in 
which  he  was  assessed,  present  an  appeal  to 
the  Commissioner  of  Revenue  of  the  Divi- 
sion, whose  decision  shall  be  final. 

Section  25  lays  down  distinctly  the  penal- 
ty on  failure  to  pay  the  amount  of  assessment 
in  these  words  :  "  If  any  person  served  with 
a  notice  under  Section  16  does  not,  within 
the  period  specified  in  the  said  notice,  pay  the 
amount  required  thereby,  he  shall,  on  convic- 
tion before  a  Magistrate,  be  fined  twice  the 
amount  mentioned  in  such  notice  :  provided 
that  he  has  not  presented  a  petition  under 
Section  19.  If  any  such  person  presents 
a  petition  under  Section  19,  and  does  not,  with- 
in one  week  from  the  passing  of  the  order 
thereon,  pay  the  amount,  if  any,  required  by 
such  order,  he  shall,  on  conviction  before  a 
Magistrate,  be  fined  twice  the  amount  men- 
tioned in  such  order. '' 

It  is  my  impression  that  no  discretion  and 
no  alternative  is  left  to  a  Magistrate:  he 
must  fine  the  defaulter  in  twice  the  amount. 
He  has  no  power  to  listen  to  any  plea  put  for- 
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Ward  by  a  defaulter,  provided  it  be  proved 
that  the  notice  under  Section  i6  was  actually 
served  upon  the  man,  and  that  he  neglected 
to  pay  the  money.  Any  excuse  or  objection 
the  man  had  to  urge  against  the  tax  ought 
to  have  been  made  to  the  Collector  after  re- 
ceipt of  the  notice.  The  fact  that  the  order 
fining  the  defaulter  in  twice  the  amount  of 
his  assessment  was  one  of  tine  above  50  rupees 
is  no  ground  for  an  appeal  against  that  order 
to  the  Judge. 

Again,  Section  24  leaves  no  alternative  to 
a  Magistrate.  The  defaulter  shall,  for  every 
day  during  which  such  default  continues,  be 
fined,  on  conviction  before  a  Magistrate, 
ten  rupees.  There  is,  however,  a  proviso  to 
this  Section,  which  says :  The  Commissioner 
of  the  Division  shall  have  power  to  remit 
wholly  or  in  part  any  penalty  imposed  under 
this  Section.  Suppose  a  man  defaulted  for 
6  days,  and  the  fine  inflicted  reached  60 
rupees,  could  a  Judge  hear  an  appeal  against 
that  order,  the  power  to  remit  the  whole 
or  part  of  the  fine  being  left  with  the. 
Commissioner  ? 

There  is  no  mention  of  any  appeal 
throughout  the  Act  except  the  appeal  to 
the  Commissioner,  and  it  appears  to  me  that, 
if  this  appeal  be  allowed,  men  will  take  no 
trouble  to  appear  before  Collectors,  but  will 
wait  to  be  prosecutetl  before  a  Magistrate, 
and  will  trust  to  getting  off  altogether  on 
appeal  to  the  Judge. 

2ndly, — I  respectfully  submit  that,  if  an 
appeal  lies,  the  order  passed  by  you  is 
illegal. 

As  I  have  above  suited,  there  is  no  dis- 
cretion whatever  left  to  a  Magistrate.  A 
defaulter  having  failed  to  pay  attention  to 
a  notice  properly  served  upon  him  for  rea- 
sons of  his  own — reasons  which  were  good, 
and,  if  properly  laid  before  the  Collector, 
would  probably  have  caused  his  exemption 
from  taxation — and  neglected  to  take  any 
steps  before  the  Collector  according  to  law, 
the  Collector,  in  ignorance  of  his  reasons  for 
such  neglect,  proceeded  as  by  law  he  was 
bound  to  do,  and  prosecuted  him  before  a 
Magistrate.  The  Magistrate  was  compelled 
to  pass  an  order  fining  him  in  twice  the 
amount  of  the  sum  at  which  he  had  been  as- 
sessed. Any  appeal  against  that  order  of  fine, 
if  appeal  there  be,  must,  I  apprehend,  be  de- 
cided, not  upon  the'equity  of  the  case  or  what 
the  intentions  of  the  man  were,  but  simply  on 
the  fact  whether  the  Magistrate's  proceedings 
were  legal  and  regular.     The  man  by  his 


own  conduct  in  neglecting  to  lay  the  facts 
of  the  case  before  the  Collector  had  himself 
to  blame  for  the  consequence  of  such  neglect,  'j 
and  the  proceedings  of  the  Magistrate  could 
not  have  been  other\i'ise  than  thev  were. 

I  must  add  that  the  appeal  to  which  I 
refer  was  not  against  any  order  of  mine,  but 
I  feel  compelled  to  make  this  reference, 
because  I  think  that,  if  a  Judge  can  reverse 
a  decision  of  a  Magistrate  passed  under 
Section  25  on  grounds  which,  as  I  under- 
stand them,  a  Collector  ought  to  have  heard, 
and  would  have  heard  if  they  had  been  pro- 
perly represented  to  him,  the  collection  of 
the  income-tax  will  become  a  work  of  con- 
siderable difficulty. 

Should  these  points  be  decided  againa 
me,  I  have  the  honor  to  request  you  will  in- 
form me  whether  vour  order  is  intended  10 
direct  the  return  of  the  whole  5 1  rupees  or 
only  25-8,  as  25-8  was  income-tax,  and  25-8 
was  fine. 

yudgment  of  the  High  Court. 

Bayley,  J, — We  think  that  the  Magis- 
trate is  right  in  the  view  which  he  has  taken 
of  the  law,  and  that  the  Sessions  Judge 
had  no  authority  to  admit  any  appeal  under 
the  Income-tax  Act.  The  Sessions  Judge's 
orders  are  set  aside.  The  party  aggrieved 
by  the  order  of  the  Court  which  inflicted  the 
fine  has  his  remedy  under  the  law. 


The  26th  November  1870. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mittcr,  Judges. 

Land  for  public  purposes — Ri^ht  of  GoTerameot 
— Rightof  waj— Act  VL  of  1857. 

Reference  to  the  High  Courts  under  Sectitm 
434  9f  ^^'  ^^^^  ^f  Criminal  Procedure^ 
by  the  Sessions  Judge  of  the  j^'Ptrgum- 
nahSy  in  the  case  of  H.  B.  Fenwick. 

Where  land  is  acauired  by  Government  for  pab^ 
purposes  under  Act  Vl.  of  1857,  the  title  of  Goveincncst 
to  the  land  is  absolute,  and  the  public  have  no  riglil  oi 
way  over  it. 

Reference, — I  have  the  honor  to  submit 
the  papers  of  a  case,  in  which  the  Canton- 
ment Magistrate  at  Barrackporc  has  declared, 
under  Section  320  of  the  Criminal  Ftt>- 
cedure  Code,  that  the  public  have  a  right 
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of  way  across  certain  lands  included  in  the 
Manirampore  Water  Works,  the  property 
of  the  Calcutta  Justices ;  and  has  fined  the 
Engineer  in  charge  of  the  works  for  disobey- 
ing such  order,  and  for  refusing  to  remove 
the  fence  by  which  the  way  is  obstructed. 

The  facts  are  set  forth  in  the  .petition 
of  Mr.  Fenwick,  the  Engineer.  It  is  suffi- 
cient to  say  that  within  the  boundaries  of 
the  land  acquired  by  Government  under 
the  provisions  of  Act  VI.,  1857,  and  made 
over  to  the  Justices  for  the  purpose  of  the 
Water  Works,  'is  a  spot  on  the  river  bank, 
known  as  the  Karbala  ghit,  to  which  the 
residents  of  the  neighbourhood  were  in  the 
habit  of  resorting  for  the  purposes  of  bath- 
ing. It  is  not  a  masonry-built  gh^t,  but 
it  is  said  in  the  evidence  to  be  the  most 
convenient  spot  for  bathing  in  the  immediate 
neighbourhood.  The  fence  which  the  Jus- 
tices lately  made  round  the  land,  and  which 
extends  to  thcp  river  side,  excludes  the 
public,  and  prevents  access  to  the  spot  in 
question.  It  seems  that  complaints  were 
made  to  the  Magistrate  regarding  this  exclu- 
sion, and  that  after  some  proceedings  (to 
which  it  is  unnecessary  to  refer)  he  tried 
the  case  under  the  provisions  of  Section  320 
of  the  Criminal  Procedure  Code,  and  held 
that  the  public  had  always  enjoyed  the  right 
of  way  over  the  land  to  the  gMt,  and  that 
the  Justices  were  not  entitled  to  possession 
of  the  land  to  the  exclusion  of  the  public. 
He  seems  to  have  considered  that  he  could 
not  look  beyond  the  evidence  which  esta- 
blished the  previous  use  of  the  land,  and 
that  the  Justices  njust  establish  in  the  Civil 
Court  their  right  to  exclude  the  public. 

Mr.  Fenwick,  it  appears,  under  the  in- 
struction of  the  Justices,  refused  compliance 
with  the  order ;  and,  consequently,  the  Magis- 
trate, under  Section  188  of  the  Penal  Code, 
sentenced  him  to  a  fine  of  51  rupees. 
From  that  order  he  has  preferred  an  appeal 
to  this  Court.  It  is  contended  that  the 
order  of  the  Magistrate  under  Section  320 
was  erroneous  and  contrary  to  law,  and  that 
the  appellant  was  justified  in  refusing  com- 
pliance with  it.  But  there  is  no  legal  justifi- 
cation, and  the  appellant  was  bound  by  law 
to  obey  the  order,  and,  therefore,  he  was 
properly  held  liable  to  the  penalty  of  fine. 

The  Justices  have  not  distinguished  an 
order  made  without  the  warrant  of  law  from 
one  which  the  Magistrate  is  expressly  em- 
powered by  the  law  to  pass.  It  was  compe- 
tent to  the  Magistrate  under  Section  320  to 
find  on  due  enquiry  that  the  public  has  a  right 
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of  use,  and  to  declare  that  the  J  ustices  were 
not  entitled  to  exclude  the  public ;  and  it  is 
not  open  to  the  Justices  to  resist  the  order 
passed  on  that  finding,  because,  in  their  opi- 
nion, the  order  was  erroneous  or  improper. 
They  must  seek  their  remedy  from  a  Court 
competent  to  set  aside  the  order  of  the 
Magistrate;  and,  sq  long  as  the  order  re* 
mains  in  force,  they  are  bound  to  obey  it. 

The  appellant  contends  that,  as  there  is 
no  right  of  appeal  from  the  order  of  the 
Magistrate  passed  under  Section  320,  he 
was  justified  in  resisting  it  in  order  that  he 
might  have  the  opportunity  of  appealing 
from  the  order  imposing  a  penalty  for  dis- 
obedience. But,  in  the  first  place,  it  is  not 
competent  to  this  Court  to  find,  that  the 
order  legally  passed  by  the  Magistrate  under 
Section  320  was  based  on  insufficient  evi- 
dence, or  on  an  erroneous  view  of  the  rights 
of  the  parties,  or  that  it  was  on  any  other 
grounds  an  improper  exercise  of  the  power 
of  adjudication  in  the  matter  with  which 
he  is  specially  entrusted  by  the  law;  and,  in 
the  second  place,  no  appeal  would  have  lain 
to  this  Court  if  the  fine  had  not  exceeded 
50  rupees. 

On  the  intimation  of  my  opinion  to  the  ap- 
pellant, he  preferred  the  second  petition  ask- 
ing for  a  reference  to  the  High  Court  in  regard 
to  the  order  passed  under  Section  320. 

I  think  that  the  order  passed  by  the 
Magistrate  under  Section  320  was  erroneous, 
because  the  acquisition  of  the  land  by  the 
Government  under  the  provisions  of  Act  VI., 
1857,  divested  the  public  of  the  right  of  way.- 
In  the  case  of  Nobin  Chunder  Ghose  versus 
The  South-Eastern  RaTlway  Company,  it  was 
held  by  the  Pljgh  Court  that  the  land  ac- 
quired under  that  Act  became  vested  in  the 
Government  **  absolutely,  and  free  from 
every  right  or  interest  therein,  of  whatever 
description,  possessed  by  the  former  pro- 
prietors, or  by  other  persons.  All  rights 
before  existing,  whether  of  passage  or  of 
any  other  kind,  absolutely  ceased  on  the 
acquisition  of  the  land ;  and  no  right  of  way 
afterwards  arose  or  was  continued,  merely 
because  there  remained  no  mode  of  access 
to  the  land  on  the  north  otherwise  than  by 
crossing  the  line."— (Weekly  Reporter,  Vo- 
lume 3,  page  27,  May  16th,  1865.)  That 
was  a  case  of  much  greater  hardship  than 
the  present  one,  for  the  line  of  rail  had  cut 
through  the  lands  of  the  plamtif!,  so  that  he 
had  no  means  of  access  to  one-half  of  his 
estate,  and  the  Government  refused  to  per- 
mit a  level-crossing.    The  ruling  will  fully 
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meet  this  case ;  and  I  think,  therefore,  that ; 
the  Magistrate,  having  evidence  before  him 
to  prove  that  the  land  had  been  acquired 
under  Act  VI.,  1857,  was  in  error  when  he 
held  that  the  public  retained  a  right  of 
way. 

Under  these  circumstances,  I  submit  all  the 
proceedings,  and  reconrmend  that  the  order 
of  the  Magistrate,  dated  the  27th  September 
last,  under  Section  320  of  the  Criminal  Pro- 
cedure Code,  be  set  aside.  And  I  also  re- 
commend, under  the  circumstances  of  the 
case,  that  the  order  of  the  29th  idem,  impos- 
ing a  fine  of  5 1  rupees  on  the  appellant,  be 
quashed,  and  the  fine  remitted. 

Judgment  of  the  High  Court, 

Loch,  y, — It  is  clear  from  the  provisions 
of  Sections,  Act  VI.  of  1857,  that  the  title 
to  the  land  is  absolutely  vested  in  the  Go- 
vernment. That  Section  sets  forth  that, 
"when  the  Collector  or  other  officer  has 
''  made  an  award,  or  directed  a  reference  to 
''  arbitration,  he  may  take  immediate  posses- 
"  sion  of  the  land,  which  shall  thenceforward 
**be  vested  absolutely  in  the  Government, 
"free  from  all  .other  estates,  rights,  titles, 
"  and  interests." 

We  concur,  therefore,  in  the  view  expressed 
by  the  Sessions  Judge,  and  set  aside  the  or- 
der passed  by  the  Magistrate  on  the  27th 
September  last,  under  Section  320  of  the 
Criminal  Procedure  Code ;  and  also  set  aside 
the  order  of  the  29th  idem,  imposing  a  fine 
under  Section  188  of  the  Indian  Penal 
Code. 


The  26th  November  1870. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Procedure^Proaecutor  also  as  Jadge~Sub* 

Registrar. 

Bharut  Chunder  Sein,  Petitioner. 

Bahoos  Kalee  Mohun  Dass  and  Nulleet 
Chunder  Sein  for'the  Petitioner. 

A  Sub-Registrar,  who  is  also  a  Magistrate,  canoot 
investigate  a  case  against  one  of  his  subordinates  in 
the  Registry  Office,  and  afterwards  himself  try  and  con- 
vict him. 

Kemp,  7"-— This  is  an  application  on  the 
part  of  Bharut  Chunder  Sein,  Head  Clerk, 
in  the  Sub-Registrar's  office  of  Tipperah. 


The  point  taken  by  his  pleader  is  that  the 
Magistrate,  who  is  also  Sub-Registrar,  in- 
vestigated the  case  in  the  first  instance,  and 
subsequently  tried  and  convicted  his  client 
as  Magistrate. 

We  think  that,  on  the  principle  that  no 
one  should  be  a  Judge  in  any  case  in  which 
he  is  himself  interested,  as  also  on  the 
principles  laid  down  in  a  decision  of  a  Di- 
visional Bench  of  this  Court  to  be  found  in 
Volume  v.,  Bengal  Law  Reports,  page  loo,* 
the  ^Magistrate  ought  not. to  have  tried  this 
case. 

We,  therefore,  quash  his  proceedings,  and 
direct  that  the  case  be  tried  by  some  other 
official  having  power  to  try  it. 

The  fine  must  be  refunded. 


I 


The  30th  November  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges. 

Right  of  private  defence  of  property— Ciimtoil 
trespass— Sections  99  and  104,  Penal  Code. 

The  Queen  versus  Goburdhun  Pari  and 
another.  Appellants. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  0/  Midnapore,  on  a  charge 
of  riot  with  murder,  &fc, 

Mr.  J.  S.  Rochfort  and  Baboo  Noboltisstn 
Mookerjee  for  the  Appellants. 

Baboo  Juggadanund  Mookerjee  for  the 

Prosecution. 

Where  the  offence  which  occasions  the  ri^^t  of  pn* 
vate  defence  of  property  is  criminal  trespass,  the  right 
of  defence  under  Section  104  of  the  Penal  GmIc  only 
extends  (subject  to  the  restrictions  of  Section  99)  ^ 
the  voluntarily  causing  to  the  wrong^doers  some  hana 
other  than  death. 

Glover,  J. — I  i  nclinb  to  think  that  these 
prisoners  have  been  properly  conviaed. 
Their  plea  in  appeal  to  this  Court  is  that 
they  were  not  the  aggressors,  and  that,  in 
resisting  the  attack  of  the  Pal  party,  ihey 
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acted  in  their  right  of  private  defence  of 
their  master's  property. 

In  one  sense,  perhaps,  they  were  not  the 
aggressors,  for  they  were  on  their  master's 
land  when  the  opposite  party  came  up  to 
fish  in  the  disputed  tank  by  force  of  arms ; 
but  it  is  clear  that  they  also  were  .quite 
ready  for  the  fight,  and,  indeed,  to  some 
extent,  induced  it  by  going  to  meet  their 
opponents  as  they  approached  the  place  in 
question.  The  Sessions  Judge  and  the  As- 
sessors were  of  opinion  that  the  riot  was 
premeditated  on  both  sides,  in  which  case , 
of  course,  no  right  of  private  defence  would 
accrue. 

But,  even  if  it  were  conceded  that  these 
prisoners  had  a  right  of  private  defence  of 
property,  it  is  clear  that  they  exceeded  the 
limit  allowed  by  Section  104  of  the  Penal 
Code.  The  offence  which  occasioned  the 
exercise  of  this  right  was  criminal  trespass, 
and  the  right  would,  therefore,  only  extend 
(subject  to  the  restrictions  of  Section  99) 
to  the  voluntarily  causing  to  the  wrong* 
doers  some  harm  other  than  death.  In  this 
case  death  was  caused,  one  of  the  wounded 
men  dying  of  the  injuries  he  received  short- 
ly after  the  riot  was  over.  It  is  proved  that 
these  injuries  were  inflicted  by  the  party  of 
the  prisoners,  all  of  whom  were  acting  with 
a  common  object,  and  all  of  whom  would  be, 
therefore,  equally  guihy,  although  the  fatal 
injuries  may  not  have  been  inflicted  by  the 
particular  prisoners  before  the  Court,  but  by 
others  of  their  party  not  yet  apprehended. 
They  cannot,  therefore,  claim  the  benefit  of 
Sections  96,  97,  and  104  of  the  Penal 
Code. 

But,  although  their  plea  of  right  of  de- 
fence fails,  a  difference  should,  I  think,  be 
made  between  their  punishment  and  that 
awarded  to  those  of  the  other  party  (the 
Pals)  who  have  been  convicted  ;  and  I  do 
not  agree  with  the  Sessions  Judge  in  hold- 
ing that  one  side  is  as  much  to  blame  as  the 
other.  The  Nugdees  were  stationed  at  the 
tank  to  defend  their  master's  property  from 
the  violence  of  those  who  had  no  right  to  it ; 
ffnd  although  they  were  themselves  but  too 
ready  for  the  fray,  I  can  see  a  great  differ- 
ence between  their  guilt,  and  that  of  those 
whose  improper  and  illegal  interference  was 
the  immediate  cause  of  the  riot.  I  think 
that  the  sentence  on  Goburdhun'and  Dhool 
Singh  should  be  reduced  from  7  years'  rigor- 
ous imprisonment  to  3. 

BayUy^  J.— I  concur. 


The  2nd  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  judges. 

Compensation— Section  270,  Code  of  Criminal 
Procedure— Act  VIII.  of  1869. 

Bhyroo  Lall,  Petitioner, 
Moulvie  Mahomed  Yusooff  for  Petitioner. 

Since  the  passin^r  of  Act  VIII.  of  1869,  a  Magistrate 
may,  under  Section  270,  in  a  case  in  which  more  than  one 
person  has  been  accused,  award  compensation  oot  ex- 
ceeding 50  rupees  to  each  person. 

Jackson,  J, — This  application  proceeds 
on  three  grounds.  The  first  is  that  the 
Judge  dissents  from  the  Magistrate  upon 
the  question  of  the  charge  preferred  by  the 
petitioner  having  been  frivolous  and  vexa- 
tious ;  but  upon  this  point  we  are  unable  to 
give  effect  to  this  finding  of  fact  of  the 
Judge,  and,  therefore,  that  ground  iails. 
Secondly,  that  this  was  not  a  case  in  which 
compensation  could,  by  law,  be  imposed  under 
Section  270.  It  is  clear,  however,  that  .the 
charge  preferred  on  this  occasion  was  one 
of  criminal  trespass,  and  that  is  an  offence 
punishable  with  three  months'  imprisonment, 
and,  consequendy,  falling  within  Chapter  XV. 
of  the  Procedure  Code.  Thirdly,  that  Sec- 
tion 270  provided  only  a  compensation  of 
50  rupees,  and  that  it  was  held  in  a  case 
reported  in  VIII.  Weekly  Reporter,  page  54, 
Criminal  Rulings,  that  the  Section  admitted 
of  an  award  of  50  rupees  on  the  whole; 
but  this  has  been  remedied  by  an  addition 
to  that  Section  by  Act  VIIL  of  1869,  which 
provides  that,  where  more  than  one  person 
has  been  accused,  the  Magistrate  may  award 
compensation  not  exceeding  50  rupees  to 
each  person. 

The  application  must.be  refused. 
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The  2nd  December  1670. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  yudges. 


Witnesses  for  the  defence—Examination  of 
accused — Chapter  XV.,  Code  of  Criminal 
Procednre* 


Reference  to  the  High  Court,  under  Section 
434  0/  ^^^  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of  Gya, 
in  the  case  of  Chedee  Koonjra  and 
others. 


a  summons,  nor  is  the  statement  made  be- 
fore the  Judge  in  any  way  verified,  if  ewn* 
it  were  suflficient. 

Neither  does  it  appear  to  be  necessary 
in  such  cases  to  record  the  examination  of 
the  accused  with  the  same  formalities  as  in 
cases  under  Chapters  XII.  and  XIV.  We 
think  no  case  is  made  out  for  quashing  tiie 
convictions. 


The  9th  December  1870. 


Present: 


The  Hon'ble  L.  S.  Jackson  and  F.  A, 
Glover,  Judges. 


In  a  case  under  Chapter  XV.,  Code  of  Criminal  Pro- 
cedure, it  is  incumbent  on  the  accused  either  to  produce 
their  witnesses,  or  to  apply  beforehand  for  a  summons 
to  enforce  the  attendance  of  any  witness  who  is  not 
likely  to  appear  without  a  summons ;  nor  is  it  neces-     iur..,j^.     r*     •*  i         •  i-         ^     r^tf  u 

sary  m  such  cases  to  record  the  examination  of  the  Murder— Capital  punishment— Offence  commit 
accused  with  the  same  formalities  as  in  cases  under  ted  before  Penal  Code  became  law— ScGtiM 
Chapters  XII.  and  XIV.  4,  Act  XVII.  of  1862. 

Jackson,  J. — The  petitioners  were  tried 
for  a  petty  assault,  and  their  examination 
was  recorded.  No  witnesses  appear  10  have 
been  examined  on  their  behalf,  and  they 
were  convicted  and  lined  respectively  10 
rupees  and  5  rupees  each,  commutable  to 
short  periods  of  imprisonment. 

The  Zillah  Judge  recommends  that  these 
sentences  should  be  quashed,  on  the  ground 
that  it  does  not  appear  from  the  record  that 
the  accused  were  asked  whether  they 
desired  to  call  any  witnesses;  whereas  the 
accused  themselves,  and  their  Counsel  who 
appeared  before  the  Judge,  assured  him  that 
they  had  not  had  an  opportunity  of  so 
doing. 


The  procedure  under  which  the  peti- 
tioners were  or  should  have  been  tried 
was  that  laid  down  in  Chapter  XV.,  Code 
of  Criminal  Procedure.  By  Section  266, 
it  is  incumbent  on  the  accused  persons  to 
produce  their  witnesses,  if  they  have  anv, 
at  the  time  of  trial ;  and,  under  Section  262' 
they  may  apply  beforehand  to  the  Magis- 
trate for  a  summons  to  enforce  the  attend- 
ance of  any  witness  who  is  not  likely  to 
appear  without  summons. 

It  is  not  stated  that  the  accused  had  any 
witnesses  in  attendance,  or  had  applied  for 


The  Queen  versus  Busti  Singh,  Prisoner. 

Committed  by  the  Magistrate,  and  tried  h 
the  Sessions  Judge  of  Gya,  on  a  charge 
under  Regulation  IL  of  182 j,  of  affray 
attended  with  murder,  the  offence  having 
been  committed  on  the  28th  of  May  i86i, 
i.  e.,  before  the  Indian  Penal  Code  caxt 
into  force, 

* 
In  a  case  oi  affray  attended  with  murder,  in  whicb 

the  offence  was   committed  before  tlie   Penal  Code 

came  into  force,  a  Sessions  Jud^e  has  himself  powtr 

under  Section  4,  Act  XVII.  of  1862,  to  pass  sentence  of 

death,   instead  of  referring  the  matter  for  confim- 

ation  to  the  High  Court. 

Glover,  J. — Under  Section  4,  Act  XVII. 
of  1862,  the  Sessions  Judge  had  power  him- 
self 10  pass  the  sentence  which  he  has  re- 
ferred for  confirmation  to  this  Court.  He 
was  bound  to  proceed  under  the  Act.  ami 
had  no  option  of  referring  the  matter  to  the 
High  Court. 

The  case  is  returned  to  him,  in  order  thai 
he  may  pass  sentence  in  accordance  vitti 
the  powers  given  him  by  the  Section  abow 
referred  to.  He  is  ob>iously  not  bound  to 
pass  a  sentence  which  he  thinks  beyond  the 
requirements  of  the  case. 
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The  23  rd  November  1870. 

Present : 

The  Ilonble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Defence  of  prisoner— Copies  of  documents. 

Revision  of  proceedings^  under  Se6lion  jfo^ 
of  the  Code  of  Criminal  Procedure,  in 
the  case  of  Sheeh  Pershad  Pandahy  Peti- 
tioner, 


Mr,  y.  W,  B,  Money  and  Baboo  Taruck 
Nath  Sein  for  the  Petitioner. 


The  High  Court,  in  the  exercise  of  the  powers  vested 
in  them  by  Section  405  of  the  Code  of  Criminal  Procedure, 
set  aside  the  convi(5lion  of  a  prisoner  in  a  case  in  whjch 
the  Magistrate  refused  to  grant  him  copies  of  papers 
which  were  necessary  for  his  defence.  A  Magistrate 
acts  contrary  to  law  when  he  determines  on  an  appli- 
cation by  a  prisoner  for  copies  of  documents  required 
for  his  defence,  whether  the  documents  are  necessary 
or  not. 


Lochy  J, — The  petitioner  has  been  con- 
victed, under  Section  1 1 6  of  the  Indian  Penal 
Code,  of  having  offered  a  bribe  to  the  Sub- 
Inspector  of  Police,  Mungul  Singh,  and^en- 
tenced  to  imprisonment  for  a  period  of  nine 
months  by  the  Magistrate  of  Balasore;  and 
this  finding  and  sentence  has  been  confirmed 
by  the  Judge  of  Cuttack  on  appeal. 

The  case  comes  before  us  under  the  pro- 
visions of  Section  405  of  the  Criminal  Pro- 
cedure Code,  and  the  point  of  law  urged 
before  us  by  Mr.  Money  for  the  prisoner  is 
that  the  prisoner  was  prevented  from  making 
use  of  certain  records  or  documents  which 
were  necessary  for  his  defence ;  and,  there- 
lore,  the  conviction  should  be  set  aside. 


It  appears  that,  after  the  prisoner's  exa- 
mination by  the  Magistrate,  the  case  was 
postponed  till  the  5th  August  to  enable  the 
prisoner  to  produce  evidence  for  the  defence. 
Before  that  date  arrived,  he  applied  to  the 
Magistrate  for  copies  of  ten  papers  consist- 
ing of  proceedings  of  Court  and  petitions. 


The  Magistrate,  it  is  alleged,  sent  only  for 
six  of  these  documents ;  at  any  rate,  only 
.six  were  before  him  on  the  trial.  Two  sub- 
sequent petitions  were  put  in  on  the  part  of 
the  prisoner  before  the  day  of  trial,  praying 
that  the  other  four  documents  might  be  sent 
for ;  but  the  Magistrate  refused  to  comply 
with  the  prayer  of  the  prisoner,  and,  after 
reading  a  petition  put  in  by  him  on  the  5th 
August  as  a  written  defence,  pointing  out 
certain  reasons  for  concluding  the  charge  to 
have  been  falsely  got  up,  the  Magistrate, 
for  reasons  stated  in  his  proceeding  of  the 
5th  August,  convicted  the  prisoner  under 
the  provisions  of  Section  116  of  the  Indian 
Penal  Code. 

The  prisoner  preferred  an  appeal,  and  in 
his  petition  stated  that  he  had  asked  to  be 
supplied  with  copies  of  certain  documents 
necessary  for  his  defence,  which  the  Magis- 
trate refused  to  grant  him.  The  Sessions 
Judge  called  for  the  record,  and  directed  the 
Magistrate  to  supply  the  copies  required  by 
the  prisoner,  adding,  however,  to  his  order 
that,  should  there  be  any  objection  to  the 
copies  being  granted,  the  Magistrate  should 
submit  an  explanation.  The  explanation 
submitted  by  the  Magistrate  was  to  the 
effect  that  copies  of  the  documents  were  un- 
necessary, as  they  had  nothing  to  do  with 
the  case.  The  Judge  then  disposed  of  the 
appeal,  and  confirmed  the  sentence  passed 
by  the  Magistrate  on  the  prisoner. 

We  think  the  Magistrate  acted  con- 
trary  to  law  when  he  determined  whether 
the  documents,  of  which  copies  were  re- 
quired by  the  prisoner,  were  necessary  or 
not.  A  prisoner  is  entided  to  have  copies 
of  all  documents  for  whicft  he  asks,  and 
which  he  thinks  necessary  for  his  defence ; 
and  it  is  for  the  authority  trying  the  case, 
whether  Magistrate  or  Judge,  to  determine 
at  the  hearing  whether  the  documents  filed 
by  a  prisoner  are  or  are  not  admissible  as 
evidence.  We  think  also  that  the  Judge 
was  wrong  in  being  satisfied  with  the  so- 
called  explanation  given  by  the  Magis- 
trate. 

On  referring  to  the  documents,  of  which 
copies  were  required  by  the  prisoner,  we 
find  that  six  were  before  the  Court.  These 
were  :  isty  a  judgment  of  21st  March  1870, 
in  which  the  prisoner's  son  had  been  fined,  on 
the  report  of  the  Sub-Inspector  Mungul 
Singh,  for  obstructing  an  enquiry  into  a 
case  of  abortion. 
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2,  3,  and  4  were  judgments  of  the  Joint 
Magistrate  and  Sessions  Judge,  dismissing 
charges  of  bribery  brought  against  certain 
parties  by  the  Sub-Inspector,  Mungul  Singh. 

5M. — The  result  of  an  inquiry  made  into 
the  character  of  one  Gudda  Dass,  a  no- 
torious bad  character,  on  the  representation 
of  the  prisoner  and  other  persons,  the  resuh 
of  the  inquiry  being  that  Gudda  Dass  was 
bound  down  to  be  of  good  behaviour  for  three 

vears. 

tf 

6th. — A  judgment  dismissing  a  charge 
brought  against  the  prisoner  for  theft  of 
paddy  at  the  instigation  of  the  said  Gudda 
Dass. 

The  four  documents  not  before  the  Court 
were : — 

jr/^. — Copy    of    a    petition    sent    to    the 
Commissioner  by  the  prisoner  and  others, 
praying  for  an  investigation  into  the  char- 
acters of  Gudda  Dass  and  others,  and  de- 
'  nouncing  them  as  bad  characters. 

<?M.— Copy  of  a  petition  of  24th  July 
1870,  presented  by  Gudda  Dass  to  the  Ma- 
gistrate in  this  case,  to  the  e'ffect  that  the 
prisoner  had  offered  the  Sub-Inspector 
Rupees  100  to  let  off  Bumo  Naik,  Sonatun 
Oottur,  and  Durshan  Satpultya,  apprehended 
in  a  case  of  robber}-,  and  to  have  him, 
Gudda  Dass,  substituted  in  his  stead. 

gih. — A  petition  to  the  Magistrate  against 
the  Sub-Inspector  Mungul  Singh  for  having 
illegally  confined  the  prisoner's  son  and 
gomashta  in  a  case  of  abortion. 

jQiJi^ — Deposition  of  Sonatun  Gottuf 
given  in  the  charge  of  theft  brought  against 
the  prisoner  at  the  instigation  of  Gudda 
Dass. 

The  object  of  filing  documents  i  and  9 
was  to  show  that  there  existed  an  ill-feeling 
between  the  prisoner  and  the  Sub-Inspector 
Mungul  Singh.  Documents  2,  3 ,  and  4,  were 
required  to  show  that  Mungul  Singh  was 
in  the  habit  of  getting  up  charges  of  briber}' 
against  zemindars  and  other  respectable 
people,  and  had  failed.  Documents  5  and  7 
were  to  show  that  one  Gudda  Dass  was  a 
notorious  robber  and  bad  character,  and 
that  Sonatim  Oottur,  one  of  the  parties 
arrested  by  the  Sub-Inspector,  and  for  whose 


release  It  was  said  the  prisoner  had  offered 
the  bribe  of  Rs.  100,  had  also  been  de- 
nounced by  the  prisoner,  and  that,  conse-  | 
quently,  it  was  very  unlikely  he  would  pay 
his  own  money  or  enter  upon  terms  to  have  . 
him  released,  particularly  as  the  said  Sonatun 
Oottur  had  also  given  evidence  against  him 
in  the  paddy-theft  case,  as  shown  by  docu- 
ments 6  and  10. 


Now,  there  can  be  no  doubt  that  the  pri- 
soner has  been  prejudiced  from  the  want  of 
the  documents  7  and  10,  which  might  have 
been  of  material  assistance  *to  him   in  his 
defence.     He  was  charged  with  offering  a 
bribe  to  Mungul    Singh,   Sub-Inspector,  to 
obtain   the  release  of    three    persons    then 
arrested   on   a  charge  of    robber}*,  one  of 
whom  was   Sonatun   Oottur,   and  he  urges 
in  his  defence  the  improbability  of  his  tak- 
ing such  a   step  when  he  had,  with  other 
respectable  people,  denounced  in  a  petition 
to  the  Commissioner  this  very  Sonatun  as  a 
pest  to  society,  and  a  follower  of  the  noto- 
rious bad  character  Gudda  Dass,  and  who, 
in   collusion   with  Gudda  Dass,  had  ghen 
false   evidence    against   him,   charging  him 
with  the  theft  or  forcible  removal  of  certain 
paddy-crops  ;  and  we   think   this   pica  wa* 
deserving  of  consideration  of  both  the  Lo«er 
Courts.     We  think  that  it   is  unnecessarr 

m 

to  return  the  record  to  the  Judge  for  a 
consideration  of  these  documents,  for,  after 
reading  the  evidence  in  the  case,  we  think 
that  little  reliance  can  be  placed  on  it,  the 
coi^plainant,  Mungul  Singh,  as  apparent 
from  the  copies  of  proceedings  2,  3,  and  4. 
filed  by  the  prisoner,  being  very  much  in 
the  habit  of  getting  up  cases  of  bribery 
against  -respectable  persons ;  and  the  judg- 
ment of  the  Magistrate  in  this  case  appears 
to  be  based  on  his  general  knowledge  of 
the  character  of  the  prisoner,  whom  he  de- 
scribes as  an  intriguing  man. 

The  sentence  and  order  passed  by  the 
Lower  Court  are  set  aside,  and  the  prisoner 
will  be  released. 

Mittery  7. — I  am  of  the  same  opinion.  1 
think  the  Magistrate  was  wrong  in  refusing 
to  grant  to  the  petitioner  copies  of  the 
papers  referred  to  in  the  petition.  Three  o( 
those  papers  at  least  would  have  been  ol* 
considerable  use  to  the  petitioner  in  establish- 
ing his  defence,  and  I  am,  therefore,  of  opinioa 
that  he  has  been  seriously  prejudiced  by  the 
refusal  of  the  Magistrate  to  grant  him  copies 
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thereof.  I  would  accordingly  set  aside  the 
.  decisions  of  both  the  Lower  Courts,  and  direct 
the  immediate  release  of  the  petitioner.  I 
have  gone  through  the  whole  evidence  on 
the  record,  and  I  am  clearly  of  opinion  that  it 
is  utterly  unworthy  of  credit. 


The  9th  December  1870. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Justice  of  the  Peace— High  Court— Sections  404, 
410,  and  434,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
434  ^f  ^^^  Code  of  Criminal  Procedure^ 
by  the  Officiating  Magistrate  of  Howrahy 
in  the  case  of  Kally  Prosormo  Chatter] ee, 
on  behalf  of  the  Oriental  Gas  Company 
versus  O,  A,  Guise, 

The  High  Court  cannot  interfere  under  Section  434  of 
the  Code  of  Criminal  Procedure — {Quare—Cs.n  it  inter- 
fere under  Section  404  of  that  Code  ?}— in  the  case  of  a 
conviction  before  a  Justice  of  the  Peace  under  the  53 
Geo.  III.,  C.  i55j  S.  105.  Such  a  case  falls  under  Section 
410  of  the  Code  of  Criminal  Procedure. 

Reference, — The  complainant  charged  the 
defendant  with  criminal  trespass,  stating 
in  his  deposition  before  the  Deputy  Magis- 
trate that  defendant,  alleging  he  had  lost  a 
cock,  entered  the  Gas  premises  in  spite  of 
the  durwan's  prohibition,  and,  even  when 
told  to  go  out,  would  not  do  so,  but  spoke 
insultingly  to  Mr.  Blanchett,  the  Manager 
of  the  Gas  Company. 


The  defendant  in  his  examination  admitted 
that  he  entered  the  Gas  premises  to  look  for 
a  cock.  He  also  said  that  four  of  his  servants 
accompanied  him.  He  admits  that  the  dur- 
wan  tried  to  stop  him,  but  he  nevertheless 
entered  the  premises,  as  he  thought  his  cock 
was  in  the  Gas  Company's  compound  ;  as 
soon  as  he  got  in,  Mr.  Blanchett  spoke  to 
him  most  uncivilly,  whereupon  the  defend- 
ant retorted. 

The  above  is  the  whole  evidence  on  record 
in  the  case,  as  no  witness  was  summoned 
for  the  prosecution,  and  on  this  evidence  the 
Deputy  Magistrate  found  the  defendant 
guilty  of  criminal  trespass,  and  fined  him 
5  rupees. 

The  evidence  does  not  appear  to  establish 
a  charge  of  criminal  trespass  as  defined  in  the 
Penal  Code,  as  there  is  nothing  whatever  to 
show  that  the  defendant  entered  the  Gas 
premises  with  intent  to  commit  an  offence, 
or  even  to  intimidate  or  annoy  any  one. 

The  Deputy  Magistrate's  explanation  is 
with  the  record.  He  appears  to  lay  stress 
on  the  fact  that  defendant  took  four  servants 
with  him ;  but,  had  the  defendant  beeti  ques- 
tioned, he  could  probably  have  explained 
why  he  did  so.  As  for  the  durwan's  efforts 
to  prevent  the  defendant  from  entering  the 
premises,  it  does  not  appear  in  evidence 
that  he  gave  more  than  a  verbal  prohibition ; 
and  although  defendant  admits  having  spo- 
ken uncivilly  to  the  complainant  on  the  pre- 
mises, there  is  no  reason  to  believe  that  he  had 
any  intention  of  doing  so  before  he  entered 
those  premises.  The  defendant  simply  ad- 
mits that  he  retorted  after  the  complainant 
had  spoken  first  uncivilly  to  him. 

I  may  add  that  the  portion  of  the  pre- 
mises trespassed  upon  was  the  Gas  Com- 
psmy's  compound  only. 
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Judgments  of  the  High  Court, 

Jackson^  J, — The  conviction  in  this  case 
was  before  Mr.  Godfrey  as  a  Justice  of  the 
Peace,  under  the  53  Geo.  III.,  Cap.  155, 
Section  105,  and  the  434th  Section,  Code 
of  Criminal  Procedure,  does  not  seem  to 
apply. 

And  it  seems  very  doubtful  whether  Sec- 
tion 404  applies  to  either. 

By  Section  410,  the  petitioner  had  his 
remedy  either  by  appeal  to  the  Sessions 
Judge  (it  would  seem  that  the  limitation  in 
Section  411  does  not  apply),  or  by  writ  of 
certiorari  under  Statute. 

Glover,  J, — I  concur.  The  case  comes 
within  the  purview  of  Section  410  of  the 
Criminal  Procedure  Code.  The  defendant 
had  an  appeal  to  the  Sessions  Judge,  or  the 
sentence  might  have  been  revised  under  a 
writ  of  certiorari.  We  have  no  power  to 
interfere  under  Section  434,  Code  of  Cri- 
minal Procedure. 


The  1 2th  December  1870. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Offence  not  under  Penal  Code—Special  Law- 
Breach  of  Trust— Act  XIII.  of  1850. 

Messrs.  Watson  &  Co.,  Petitioners, 

versus  ■ 

Bykantnath  Dass,  Opposite  Party, 

Mr.  R,  T,  Allan  for  the  Petitioners. 

Bahoo  Doorga  Dass  Dutt  for  the  Opposite 

Party. 


Where  there  is  no  provision  in  the  Penal  Code,  and  i 
any  other  law  (such  as  the  Breach  of  Trust  Law,  Ad 
XIII.    of  1850)  provides  punishment  for  an  offence, 
any  person  committing  such  offence  maybe  tried  uadier 
that  law. 

Paul,  J, — In  this  case  Mr.  Allan  applies 

• 

that  the   Magistrate   should  be  ordered  to 
investigate  the   charge  of   criminal   breach 
of  trust   preferred   by   his   clients,    Messrs. 
Watson    &   Co.,    against   Bykantnath    Dass, 
and   we  think   that  the   charge  should  be 
investigated.     Under  Section  2,  Chapter  I. 
of  the   Indian   Penal  Code,  **  ever}-  person 
shall    be   liable   to   punishment   under   this 
Code,  and  not  otherwise,  for  every  act  or 
omission  contrary  to  the  provisions  thereof, 
of   which    he    shall    be   guilty    within   the 
territories   vested   in   Her  Majesty   by  Sta- 
tute   21    and    22    Vic,   Chap.    106;"  anJ 
it  appears   to    us    that,  where   there  is  no 
provision  in  the  Penal  Code,  and  any  other 
law    provides   punishment   for    an   oflfence. 
any  person   committing   such  offence  may 
be  tried  under  that  law.     Now,  Act  XIIL 
of  1850,  the  Breach  of  Trust  Law,  in  the 
last    Section   provides  for  the   punishment 
of  persons  furnishing  false  accounts.    The 
complainants   may,  therefore,  have  Bykam- 
nath   tried   under  the   charges  of  criminal 
breach  of  trust  as  well  as  of  furnishing  faJse 
accounts,  if  so  advised. 

\Ve  may  obsen-e  that  the  accused,  By- 
kantnath, who  had  been  served  with  a  notice 
by  order  of  this  Court,  has  appeared  before 
us  by  his  vakeel.  Baboo  Doorga  Dass  Duit, 
who  says  he  will  not  oppose  the  order  for 
trial. 

We,  therefore,  reverse  the  order  of  the 
Deputy  iMagistrate,  and  desire  him  to  try  the 
charge  against  Bykantnath. 
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The  19th  December  1870. 

Present :    ' 

The  Hon'ble  H.  V.  Bavle\'  and  Dwarka* 
nath  Mitter,  Judges. 


Procedure—  Warning  accused  —  Lithographed 
stamp  of  signature. 


The  Queen   versus   Dedai    Niishxo,    Appel- 

lani. 


Committed  by  the  Magistrate,  and  tried 
hy  the  Sessions  Judge  of  Dinagepore^ 
on  a  charge  of  rape. 

In  warning^  an  accused  person  before  taking  down  his 
statements,  a  Magistrate  should  state  how  the  accused 
was  warned. 

A  Magistrate  ought  not  to  use  a  lithographed  stamp 
of  his  stgqature.       , 

Bayley,  J. — ^The  Judge  and  the  Assessors 
contur  in  convicting  the  prisoner  Dedar 
•Nushvo  of  rape.  There  is  the  statement  of 
the  prisoner  to  the  Magistrate  admitting  his 
guilt,  and  direct  evidence  of  it.  There  is 
no  evidence  adduced  by  prisoner  to  'rebut 
this,  nor  does  he  allege  his  statements  to  the 
Magistrate  were  otherwise  than  voluntary. 
Ttle  urges  no  grounds  in  his  petition  of 
appeal.  We  affirm  the  conviction  and  sen- 
tence, and  reject  the  appeal. 

We  observe  that  the  Magistrate  uses  the 

words  "  being  warned  "  only,   but  he  should 
Vol.  XIV. 


state  how  the  prisoner  was  warned  before  he 
made  his  statement.  The  signature  of  the 
Magistrate,  Mr.  *  *  *,  is  a  lithographed 
stamp  on  some  papers,  and  his  own  hand- 
writing on  others.  He  should  use  the  latter 
only. 


The  22nd  December  1870. 
Present  •: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Witnesses  for  defence— Hurt— Section  323, 
Penal  Code— Chapter  XIV.,  Code  of  Criminal 
P^pcedure. 

Reference  to  the  High  Courty  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
hy  the  Officiating  Sessions  Judge  of  Patna 
in  the  case  of  Boolakee  and  others. 

In  a  case  of  an  offence  (such  as  hurt  under  Section 
323,  Penal  Code)  punishable  with  imprisonment  ex- 
ceedingr  6  months,  and  therefore  falling  under  Chapter 
XIV.  of  the  Code  of  Criminal  Procedure,  a  Mag^tstrate 
is  bound  to  summon  all  the    witnesses  required    by 

the  accused. 

Reference. — The  prisoners  were  convicted 
under  Section  323,  Penal  Code. 

The  Deputy  Magistrate's  order  is  illegal 
because  he  refused  to  summon  the  witnesses      *^^ 
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for  the  defence,  the  case  being  triable  under  offence  punishable  by  imprisonment  for  a 
Chapter  XIV.,  and  he  having  dealt  with  it  j  period  exceeding  6  months,  came,  as  shown 
under  Chapter  XV.,  inasmuch  as  he  con-  by  the  Zillah  Judge,  under  Chapter  XIV.  of 
sidered  that  the  prisoners  were  bound  to !  the  Criminal  Procedure  Code,  and  not,  as 
bring  their  own  witnesses.  the  Deputy  Magistrate  appears  to  have  sup- 

posed, under  Chapter  XV. 
I  have  not  called  upon  the  Deputy  Magis- 1 

I  

trate  for  an  explanation,  as  the  error  is  Section  253,  Chapter  XIV.  of  the  Proce- 
patent  on  his  decision.  '  ^^^^  ^^^^   says  that  the  .Magistrate  shall 

summon  any  witnesses  that  may  be  asked 
Judgment  of  the  High  Court,  ^  ^^^  ^^,  ^j^^  accused  person  ;  and  the  Deputy 

Glovery  J, — The  Deputy  Magistrate  was    Magistrate  ought  to    have   summoned    the 

wrong   in   supposing    that   the   defendants    defendant's  witnesses  in  this  case,  as  prayed 

ought    to    have    brought    their    own    wit-    for. 

nesses. 

His  order  was  illegal,  and  must  be  quashed. 

The  charge  was  one  of  hurt  under  Sec-   The  fines,  which  appear  to  have  been  levied, 

tion  323,  Penal  Code,  and  this,  being  an   must  be  returned  to  the  defendants. 


\ 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Directs  that  all  fatore  applications  for  printed  or 
litiios^aphed  forms  be  made  to  the  Superin- 
tendent of  Stationery. 

CIVIL  CIRCULAR  ORDER  No.  16. 

» 

F'rom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Civil  Judges  and  Judicial 
Commissioners^  dated  Calcutta,  the  lyth 
June  tSjo, 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch  and  L. 
S.  Jackson.  Judges. 

The  Court  direct  that  all  future  applica- 
tions for  printed  or  lithographed  forms  re- 
quired  by  the  Judges  of  various  grades  be 
made  to  the  Superintendent  of  Stationery, 
who  has  received  instructions  to  supply  only 
such  forms  as  have  been  approved  by  the 
High  Court. 

2.  The  Superintendent  of  Government 
Printing  has  also  been  instructed  to  receive 
no  applications  except  from  the  Superintend- 
ent of  Stationery. 

3.  Indents  from  Subordinate  Judges  and 
Moonsiffs  are  to  be  submitted  through  their 
superiors. 

4.  Any  Judge  who  desires  to  propose 
any  form  not  in  general  use  for  adoption  in 
the  Civil  Courts  will  be  at  liberty  to  address 
the  Court  upon  the  subject. 


Directs  that  no  copies  of  decisions  of  the  Coorts 
in  eases  of  certificates  under  Acts  XXVII.  of 
i860  and  XL.  of  1858  be  granted  unless  the  cer- 
tificate has  been  previously  issued. 

CIVIL  CIRCULAR  ORDER  No.  17. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges  and  Judi- 
cial Commissionersy  dated  Calcutta,  the 
23rd  June  iSyo, 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  J.  B.  Phear, 
Judges, 

As  there  is  reason  to  believe  that  it  is 
becoming  a  practice  for  applicants  for  cer- 
tificates  under  Act  XXVII.  of  i860  and  Act 
XL.  of  1858  to  refrain  from  taking  out  the 
certificates  after  the  Courts  have  passed  or- 
ders for  the  issue  of  such,  and  to  take  out  in- 
stead only  certified  copies  of  the  said  orders, 
thereby  occasioning  a  loss  of  stamp  revenue, 
the  Court  direct  that  no  copies  of  the  judg- 
ment  or  decision  of  the  Courts  in  certificate 
cases  be  granted  unless  the  certificate  has 
1  been  previously  issued. 
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Enjoins  nileSy  in  supersession  of  Circular  No.  7, 
dated  the  i6th  July  1869^*  for  furnishing^  appli- 
cants with  information  or  with  nnanthenticat- 
ed  copies  of  papers  from  records. 

CIVIL  CIRCULAR  ORDER  No.  18. 

From  the  Officiating  Registrar  of  the  High 
Court  of  fudicature  at  Fort  Witliam  in 
Bengal,  to  all  Civil  Judges  and  Judicial 
Commissioners^  dated  Calcutta,  the  2jrd 
June  iSyo, 

(Civil  Side.) 

Present : 

The  Honble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges, 

The  following  rules  are  issued  in  super- 
session of  ihose  prescribed  by  Circular  Order 
No.  %  dated  i6lh  July  1869,*  which  is 
hereby  cancelled  : — 

I. — All  applications  for  information,  or 
for  un authenticated  copies  of  papers  or  do- 
cuments, shall  be  made  at  a  place  and  to  the 
officer  designated  by  the  Zillah  Judge  for 
that  purpose  between  the  hours  of  12  and 
2. 

IL — The  officer  to  be  so  designated  shall 
be  either  the  Record -keeper  or  such  other 
paid  ministerial  officer  of  ihc  Judge's  Court 
as  can  be  spared  ;  the  officer  taking  the 
dutv  on  each  dav  shall  be  noted  bv  the 
sherishtadar  in  the  office  diarv. 

in. — The  applications  shall  be  on  a  print- 
ed Form  A  in  duplicate,  to  be  obtained  from 
the  Nazir  at  the  price  of  i  pice  or  \  anna 
per  sheet.  The  applicant  is  to  present  it 
with  the  duplicate  spaces  reserved  for  the 
date,  his  name  and  residence,  and  tlie  par- 
ticulars of  the  information  required  filled 
uj).  The  officer  receiving  such  application 
is  to  enter  in  duplicate  in  the  first  column 
ths  consecutive  number,  and  in  the  fifth 
column    his    signature.     If  he  can    furnish 
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the   information   at  once,   he  will  note  the 
same  on  the  upper  portion  of  the  form  in 
the  column  for  remarks,  and  make  that  part  * 
over  to  the  applicant,    taking    the    latter's 
receipt  in   the  column  for  remarks  in  the 
lower  portion,  which  will  be  retained  aod 
recorded  in  the  office.     If  he  cannot  furnish 
the  information  at  once,   he  will  enter  in 
duplicate  in  the  fourth  column  of  the  form 
the  date  by  which  the  information  can  be 
furnished.     The  upper  and  lower  portions 
of  the  form  with  columns  i,  2,  3,  4.  and  5. 
thus  filled  up,  will  then  be  separated.    The 
lower  part  will  be  made  over  to  the  appli- 
cant with  a   jirection  to  return  with  it  at 
the  time  fixed.     The  upper  portion  will  be 
passed  on  to  the  amlah  to  whose  depart- 
ment it  pertains,  who  will  enter  in  the  co- 
lumn for  remarks  the  necessary  informatioD. 
and  return  it  to  the  Receiving  Officer  be- 
fore the  time   prescribed.     On   the  appli- 
cant's   re-appearance,    this    upper    portioo 
bearing  the  information  will  be  made  over 
to  him,  and  the  lower  portion  bearing  hs 
dated  receipt  in  th^  column  for  remarks  will 
be  taken  from  him,   and  recorded  in  the 
office. 

IV. — Applications  for  copies  of  any  pa- 
pers or  documents  shall  be  in  like  manner 
received  by  the  same  officer,  and  shall  be  in 
the  Form  B,  which  will  be  obtainable  in  loose 

sheets*  in  the  same 
•  A^o/^.-The  books  of  these    way  and  at  the  same 

forms    supplied    under    the  ^^^*    ^«    1.^^.—,    i 

supereeded   Circular    should  ^OSt    as    I'Orm   A. 

be    unbound    and    opened,  Lvery  snch  appIlQ* 

and     the     separate     sheets  tion  shall  be  nnm- 

should  be  made  over  to  the  u^-a^„^-v^,.^..»;„j, 

Nazir  for  sale.  beredcon^utriirff 

as  received ,  and  the 

body  or  main  portion  of  the  form  shall  be 
passed  on  into  the  office  with  a  memorandam. 
stating  the  date  and  hour  by  which  the 
copy  is  to  be  ready,  and  a  corresponding 
note  shall  be  invaiiably  made  on  the  ooos- 
terfoil,  which  is  to  be  returned  to  the  appli- 
cant. 

V. — Care  will  be  taken  to  have  the  copy, 
ready  in  each  case  by  the  time  fixed,  before 
which  it  will,  with  the  body  of  Form  B 
attached  to  it,  be  handed  back  to  the  Record- 
keeper  or  other  officer,  who,  on  the  origiMl 
applicant's  appearance  with  the  counterfoil 
will  make  over  the  copy  to  him,  taking  hb 
receipt  for  the  same  in  the  last  column  of 
the  form  for  remarks,  in  which  the  date  <rf 
such  receipt  will  also  be  noted.  These 
forms  will  then  be  recorded  in  the  office* 
filed  in  the  order  of  their  admission  in  x 
separate   series   for  each   month.    Ai  tbc 


l^7o-]»  ^««"'^ 


\ 

tut  W£titiV  ili^ORT£R< 


Circulars. 


i 


close  of  each  quarter  they  will  be  examined 
by  the  Shcrishtadar,  who  will  bring  to  notice 
any  irregularity  or  unpunctuality  that  may 
be  apparent  in  the  department.  At  the  end 
of  the  year  the  Judge,  after  satisfying  him- 
self as  to  the  working  of  the  office  by  an 
inspection  of  the  forms  recorded  during  the 
year,  may  order  their  sale  as  waste  paper  or 
direct  their  destruction. 


VI.—The  Judge  is  to  license  as  many  copy- 
ists, to  be  selected  as  far  as  practicable  from 
the    apprentices    in    his   office — regard  '  of 
course  being  had    to    their    efficiency — as 
may  be  required  for  the  purpose  of  supply- 
ing all   applicants  with  copies  without  in- 
convenient delay ;  and  no  one  but  a  licensed 
copyist  is  to  be  employed  in  the  prepara- 
tion of  copies.     Copies  are  to  be  paid  for 
at   the   rate  of    i    anna  for   every  hundred 
words  in  the  Vernacular,  and  of  2  annas  for 
every  hundred  words  in  English,  four  figures 
counting  as  one   word.     On  each  copy  the 
amount  of  the  fee  received  is  to  be  noted  as 
follows :  - 

Number  of  words 


(English  or  Vernacular) 

in  the  copy  at 

anna  per   100  words  is 


Rs.  o    o 


Received  payment, 
(Sd.)  A.  B., 
Licensed  Copyist, 

VII. — Copies  of  maps  and  plans  cannot 
be  supplied  from  the  Judge's  office;  but 
application  should  be  made  to  the,  offices 
where  the  original  maps  are  deposited.  No 
copy  of  a  copy  shall  be  supplied  without 
express  sanction  of  the  Judge. 


VIII.— The  number  of  copyists    licensed 
should  not  be  greater  than  will  admit,  under 
ordinary  circumstances,  of  each  Vernacular 
copyist  earning  at  least  Rs.  12,  and  of  each 
English    copyist    earning    at    least    Rs.    20 
per  month.      Plach  copyist  is  to  keep  a  regis- 
ter  showing    his  receipts,   which   he    is    to 
submit  once  a  month  to  the  Judge,  who  will 
thus  be  enabled  to  regulate  ihe  establish- 
ment of  copyists  and  to  re  d  uce  the  number, 
if  required,  with  reference  t  o  the  provisions 
of   the  preceding   rule.     The      Judge   may, 
under    pressure    of     work,    depute    to    his 
Sherishtadar   the  duty   of    examining  these 
registers;  but  he  is  under  no  circumstance 
to  omit  doing  so  himself  at  least  once  a 
quarter,  and  a  certificate  of  his  inspection 
of  these  books  is  always  to  be   inserted   in 
the  annual  Report. 

IX. — A  fee  of  8  annas  shall  be  charged 
for  searching.  No  fees  are  to  be  required 
or  paid  for  searching  or  copying  papers 
wanted  by  public  officers  for  public  pur- 
poses. 


X. — A  book  is  to  be  kept  by  the  Record- 
keeper  in  which  all  sums  received  on  ac- 
count of  searching  are  to  be  entered.  These 
sums  are  to  be  handed  over  daily  to  the 
Nazir,  and  by  him  paid  into  the  Treasury 
to  the  credit  of  law  and  justice,  under 
such  heading  as  the  Government  may  direct, 
once  a  month,  or  oftener,  if,  with  regard  to 
the  amount  received,  this  should  be  neces- 
sary. 

XI. — The  record-rooms  are  not  open  to 
the  public  generally,  but  public  officers  of 
the  district  (including  Sherishtadars)  and 
Pleaders  may  enter  the  record-room,  and  exa- 
mine the  record  of  any  case  in  the  presence  of 
the  Record-keeper  or  one  of  his  assistants. 
Pleaders  before  making  such  examination 
should  pay  the  fee  prescribed  by  Rule  IX. 


XII. — Loose  sheets  of  Forms  A  and  B 
should  be  indented  for  on  the  Superintend- 
ent of  Government  Stationery.  Either 
English  or  Vernacular  forms  may  be  thus 
indented  for,  as  translations  of  Forms  A  and 
B  in  Bengali  and  Urdoo  have  been  sent  by 
the  Court  to  the  Superintendent. 

These  rules  are  only  experimental,  and 
the  Court  will  be  glad,  therefore,  to  have  a 
report  at  the  end  of  the  year  as  to  how  they 
have  worked,  and  whether  or  not  the  fees 
and  charges  fixed  required  alteration. 
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QinrolHt;^  ntmvi  of  xa  Chiefs  Md  LandhoMerf  In  Cbota  N»ffP<Ke.  wlia  Im^vq  b^ftn  exempted  ^ 

tlie  Government  of  Bengal  from  atttadince  in  Ciyil  Conrtv* 


CIVIL  CIRCULAR  MEMO.  No.  4. 

F'rom  the  Officiating  Registrar  of  the  High  Court  of  Judicature  at  Fort  William  in  Bengal^ 
to  all  Civil  Authorities  in  the  Lower  Provinces,  dcUe^  Calcutta^  the  19th  July  i8*]o. 

(CivU  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge. 
Thb  Government  of  Bengal  having  been  pleased  to  exempt  the  13  Chiefs  and  Landhold- 


ai-jx,u 


DISTRICT. 


Lqharquggah 


Mames  of  Chiefs  exempted  from  personal  appearance. 


n.       ■    f^^g^y 


^■^""^w^^^^i 


MAUNI|lfOOM 


SlNGBKOOM 


{ 


QuigAT  PR  Pen- 
TiCAL  Estates... 


Lall  Opendro  Nath  Sahee  Deo,  nephew  of  the  lata  Mf^barajah 
pf  Ciipta  Nagfpore. 

Lall  Mokund  Nath  Sahee  Deo,  pep|iew  of  the  late  M(tliara}Rh 
of  Chola  Nagpore. 

Thakoor  Inder  Nath  Sahee  Deo,  of  Govindpore,  cousin  of  the 
late  Maharajah. 

Rajah  Nilmoney  Singh  Deo  of  Bachete. 

Rajah  Chukerdhur  Singh  Bahadoor  of  Senukell^hi 

Thakoor  Rughoonath  Sing  of  Khursowan. 

Rajah  Bendessuree  Persad Singh  Qeo  Bahadoor,  C.S.  I.,  Rajah 
of  Oodyepore  and  manager  of  Sergoojah. 

Lall  Mohessuree  Persad  Singh  Peo>  his  cousin. 

Lall  Joypal  Singh  Deo,  his  uncle. 

Rajah  Protab  Narain  Singh  Bah|4Q0r  of  Jushpore. 

Rajah  Rughoonath  Seekhur  of  Gangppre. 

Tekait  Dyanidhi  Deo,  his  sQp^  mi^migw  of  Bomde. 


ers  of  the  ChoU 
Nagpore  Piylfion 
fn^ntioned  in  the 
marginal  s^te- 
ment  from  per- 
sonal attendance 
in  the  Civil  Courts, 
the  High  Cowt 
dir^t  that  their 
names  be  included 
in  the  list  pirep^r* 
ed  under  the  pro* 
visions  of  Section 
S2,  Act  VIII.  of 
1859. 


Ststai  that  the  Government  of  Bengal  has 
exempted  Ri^ah  Rajendro  Narain  Deb  Baha* 
door,  of  Catcnttay  from  personal  attendance  \^ 


CIVIL  CIRCULAR  MEMO.  No.  5. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  ai  Fprt  William  in 
Bengal,  to  all  Civil  A  uthorities  in  the  Lamer 
Provinces^  dated  Calcutta^  the  2yd  July 

Vol,HV. 


(Civil  Side.) 

Present  : 

The  Hon'blc  G.  Lqcb,  Judgt. 

Thb  Government  of  Bengal  having  been 
pleased  to  exempt  Rajah  Rajendro  Narain 
Deb  Bahadoor,  of  Shobha  Bazar,  Calcutta, 
from  persons^l  attendance  iu  the  Civil  Courts, 
the  High  Court  direct  that  his  name  be  in« 
eluded  in  the  list  prepared  under  the  prQ« 
.visions  of  S^jtiop  aj,  i^^  YWJ-  P^  1859. 
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Calls  for  in  formation  witli  a  view  to  the  promo- 
tioa  of  Serishtadars  from  "  B  Districts"  to 
"A  Districts." 

# 

CIVIL  CIRCULAR  No.  20. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  Civil  and  Sessions  Judges,  dated 
Calcutta,  the  ist  August  1870, 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

All  Judges  of  A  Districts,  noted  on  the 
54-Pcr^nnahs.  I  Sylhct.  "'^'^*'''  ^'■^  ^^- 


.Jessore. 
East  Burdwan. 
Hooghly. 
Cuttack. 
Chittagong. 
Tipperah. 
Qaocerg^nge. 
Dacca. 
Mymeosingh. 


Rajshahye. 

Rung-pore. 

Patna. 

Sarun. 

G^a. 

Tirhool. 

Bhaugulpore. 

Purneah. 

Moorshedabad. 


quested  to  re  port 
the  occurrence  of 
any  vacancy  in 
the  office  of  Se- 
rishtadar,  with  a 
viewtotheclaims 
being  laid  before 
^  them    of    those 

Serishtadars  now  in  B  Districts,  who  were 
Serishtadars  of  Ziliah  Courts  when  the  rule 
of  classification  was  introduced,  such  officers, 
in  the  opinion  of  the  Court,  which  has  re^ 
ceived  the  concurrence  of  His  Honor  the 
Lieutenant-Governor,  being  entitled  to  prior- 
ity as  candidates  for  appointment  to  the  Dis- 
tricU  to  which  the  larger  salary  has  been 
attached,  and  being  therefore  eligible  by  pre- 
ference until  the  whole  class  has  been  ex- 
hausted. 

2.  The  Judges  of  Districts  in  Class  B, 
whose  Serishtadars  held  office  before  the 
classification  was  introduced,  are  requested 
to  return  the  names  of  such  officers,  stating 
the  date  of  appointment  and  the  Districts  in 
Class  A  to  which,  on  the  occurrence  of  a 
vacancy,  they  would  desire  to  be  transferred. 

3.  On  receipt  of  these  Returns,  the  several 
Judges  of  A  Districts  will  be  furnished  with 
a  roll  of  the  Serishtadars  who  would  be  can- 
didates for  transfer  to  their  respective  Dis- 
tricts on  the  occurrence  of  a  vacancy. 


Cancels  Circular  No.  15,  dated  Z5th  June  i^ 
requests  that  the  Civil  Statements  for  the  aod , 
Quarter  of  2870  be  submitted  in  tiie  old  Foms, 
and  makes  certain  modificatiotts  in  the  ppas* 
terly  statements  for  cases  under  Act  VIIL 
B.  C,  of  1869. 

CIVIL  CIRCULAR  ORDER  No.  21. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Ziilah  Judges  in  distri^s  to 
which  A  (ft  VllL,  B.  C,  of  i86g,  has  been 
extended,  dcUed  Calcutta,  the  4ih  August 

(Civil  Side.) 

Present: 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

The  Court's  Circular  Order  No.  15,  dated 
13th  June  1870,*  is  hereby  cancelled,  as  the 
new  forms  of  returns  therein  referred  to  htPe 
not  yet  been  completed.  The  Quarterly  Siate- 
ments  of  civil  business  for  the  2nd  Quarter 
1 870,  are  to  be  submitted  in  the  old  Forms. 

2.  It  is,  however,  necessary  that  cases 
under  Act  VIIL,  B.  C,  of  1869  should  be 
shown  separately  in  the  civil  statements,  and 
the  following  modifications  of  the  civil  state- 
ments have  to  be  made  for  that  purpose : — 

(i.)  A  third  sub-division  of  the  headings 

in  the  first  columns  of 
Parts  I.  and  III.  of  State- 
ment I.  must  be  added,  as 
per  margin,  as  regards  both 
original  suits  and  appeals. 

(2.)  In  heading  1 5,  Column  I.  of  Statement 
II.,  after  the  words  "Act  XXIII.  of  1861  ' 
must  be  added  the  words  "  and  Act  VIIL.  B. 
C,  of  1869." 

(3.)  "Executions  of  decrees  under  Act 
VIIL,  B.C.,  of  1869  "  must  be  shown  in  the  Re- 
turn of  each  officer  as  the  9th  heading  in 
Column  2  of  Statement  III. 

(4.)  Finally,  in  the  Table  on  the  first  page 
of  Statement  I ,  showing  the  attendance  of  par- 
ties, the  details  in  respect  of  cases  under  Act 
VIIL,  B.  C,  of  1869  will  be  furnished  under 
a  separate  heading. 

♦  13  W.  R.,  Civil  Circulars,  p.  18.  * 


Small  Cause  Court 
Class. 

Other  Cases. 

Cases  under  Adl 
VIII.,  1869,  B.  C. 
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Cancels  Circular  Order  No.  i^  dated  13th  June 
Z870,  and  requests  that  the  Civil  Statements 
for  the  and  Quarter  of  1870  be  submitted  in 
the  old  Forms. 

CIVIL  CIRCULAR  ORDER  No.  22. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillah  Judges  and  Judi- 
cial Commissioners  in  Districts  to  which 
Act  VIILy  B.  C,  of  iS6g  has  not  been 
extended,  dated  Calcutta,  the  4th  August 
i8jo. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  I^ch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

The  Court's  Circular  Order  No.  15,  dated 
13th  June  1870,*  is  hereby  cancelled,  as  the 
new  forms  of  returns  therein  referred  to  have 
not  yet  been  completed. 

The  Quarterly  Statements  of  Civil  Busi- 
ness for  ihe  2nd  Quarter  1870  are  to  be  sub- 
mitted in  the  old  Forms. 


♦  13  W.  R.,  Civil  Circulars,  p.  18. 


Directs  that,  when  police-offirer^  ire  summ'>ne<' 
by  C  vil  Courts  to  giv  t  c/  dv:.';**  ^'k-  ..u:-  or-. 
be  sent  for  service  throug^h  their  superiors. 

CIVIL  CIRCULAR  ORDER  No.  23. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  Lower  Pro- 
vinces, dated  Calcutta,  ihe  sth  August 
18'jo, 

(Civil  Side.) 
Present: 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges, 

The  Court  directs  that,  when  police-officers 
are  summoned  by  the  Civil  Courts  to  give 
evidence,  the  summons  be  sent  for  service 
through  the  superiors  of  the  officers  con- 
cerned. The  Civil  Courts  are  further  direct- 
ed to  be  very  careful  to  abstain  from  ordering 
the  production  of  Police  Station  Diaries  un- 
necessarily, complaint  having  been  made  of 
the  inconvenience  caused  by  such  requisi- 
tions. 
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lte4u6!K^  tbut  pt^fMtt  for^rard^d  by  the  Cal- 
cntte  Court  of  Small  Cauaes  be  served  in 
*ee6rdanc«  utrKh  the  iniftnidtiddii  which  atcdm- 
pany  the  processes. 

CIVIL  CIRCULAR  ORDER  No.  ^4. 

^rom  the  Officiaiing  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Civil  and  Criminal  Author- 
ities in  thi  Regulation  and  Extra-Regula- 
tion Provinces^  dated  Calcutta^  the  2;^rd 
August  iSyo, 

(Civil  and  Criminal  Sides.) 

Present  : 

the  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Justice, 
and  the  Hon'ble  G.  Loch,  H.  V.  Bay  ley, 
L.  S.  Jackson,  and  £.  Jackson,  Judges. 

The  attention  of  the  Court  has  been  d^awii 
to  the  fact  that,  notwithstanding  the  foil  ftnd 
clear  directions  which  in  each  case  accompany 
processes  forwatded  by  the  CalcatU  Court  of 
Small  Causes  for  service  under  Sections  20 
and  30  of  Act  IX.  of  1830,  it  very  ffeqnemly 
fasippens  that  the  provisions  of  th6  law,  in 
respect  of  such  processes,  are  not  carried  out 
by  the  Courts  addressed.  The  High  Court 
is  now  directing  that  tnore  exact  attention  be 
given  to  such  cases  in  future,  and  feels  cMiged 
to  point  out  to  the  Subordinate  Civil  and 
Criminal  Courts  of  all  grades  that  failure  to 
COmi^Iy  with  instructions  so  explicit  is  quite 
inexcusable  :  it  can  only  be  explained  on  the 
stippCMltfon  that  the  Judges  or  Magisf^tes 
concerned  have  bestowed  no  personal  atten- 
tion on  the  matter. 


L&ys  doWU  inlrtfiittldnii  reg^din^  tfie  ofdfeHng 
of  ioTestigations  by  Commissioners  under  Act 
VlIL  df  18^. 

CIVIL  CIRCULAR  ORDER  No.  S5. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  miliam  in 
Bengal,  to  all  Civil  Authorities  in  the  Lower 
Provinces  of  Bengal,  dated  Cdlcut/d,  t/h 
2Sth  August  iSyo. 

(Civil  Side.) 

Present: 

The  Hon'bleSir  R.  Couch,  Kt.,  Chi^  Justice, 
and  the  Hoh'ble  G.  Loch,  H.  V.  B*>ley, 
L.  S.  Jackson,  and  £.  Jackson,  JmdgH. 

Very  numerous  cases  have  come  before  the 
High  Court  in  which  it  has  appeared  that  ftie 
power,  vested  by  law  in  the  Civil  Courts,  of 
directing  investigation  by  Commissioners  has 
been  injudiciously  exercised  in  the  subjoined 
particulars,  namely : — 

/J/.— ^The  application  for  such  inquiry  has 
been  granted  as  a  matter  of  coufsfe,  wh^her 
the  nature  of  the  case  made  suCh  desirable 
or  not. 

andi^—Thit  initraetions  to  tfatt  Anifen 
have  not  been  sufficiently  precise. 

Srd. — A  reasonable  time  bfts  not  been  de^- 
fined  within  which  the  return  is  to  be  made, 
or  the  AmeCn  htfs  been  M&ifeA  t66xc€ed  sUch 
time  without  good  r^asoil. 

'^^.— The  AtueeTis  htfve  h^n  perflUtted 
to  go  into  matters  ndt  referred  to  tbeim. 

Sth, — The  Ameen'g  rdfForty  or  the  oibjeettons 
to  it,  have  not  been  {5rorperl)r  desilt  with. 

The  following  observations  and  gctoonl 
rules  are,  therefore,  issued  and  hnd  dawn  for 
the  gitidatic6  of  the  Civil  Courts  sobordinAte 
to  the  High  Court  :— 
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The  responsibility  of  ordering  an  inquiry 
under  Section  i8o,  Code  of  Civil  Procedure, 
rests  entirely  with  the  Court  before  which 
the  suit  is  pending,  and  which  may  order 
such  inquiry  when  it  deems  a  local  investi- 
gation to  be  necessary  or  proper  for  the 
purpose  of  elucidating  the  matters  in  dispute, 
or  of  ascertaining  the  amount  of  any  mesne- 
profits  or  damages. 

The  Court  is  therefore  to  consider,  when 
it  is  moved  to  order  any  such  inquiry,  whe- 
ther the  nature  of  the  case  calls  for  that 
particular  mode  of  inquiry;  whether  the 
application  has  been  made  at  a  proper  stage 
of  the  proceedings  ;  whether  the  importance 
of  the  case  warrants  that  expense  being  im- 
posed upon  the  parties;  and  whether  such 
inquiry  may  not  be  attended  with  a  delay 
which  will  counterbalance  the  advantage  to 
be  derived  from  it. 

If  the  inquiry  be  ordered,  it  is  necessary 
to  define  the  points  on  which  the  report  of 
the  Ameen  is  required,  and  upon  which  it 
is  to  be  evidence ;  and  points  ought  usually 
to  be  excluded  which  can  conveniently,  and 
ought  to,  be  substantiated  by  the  parties  by 
evidence  at  the  trial. 

A  time  should  then  be  fixed  for  making 
the  return,  and  it  should  be  so  fixed  that  the 
Ameen  may  reasonably  be  expected  to  comply 
exactly  with  the  order ;  and  for  this  purpose 
the  Court  may  ascertain  what  the  Ameen's 
engagements  are,  and  arrange  accordingly; 
and  it  is  the  special  duty  of  the  Zillah  Judge, 
by  attention  to  the  Weekly  Returns*  of  work 

-  -,. .  . ^      submitted  by  the  Ameens, 

•Vide    para.    12,      "^        ,  ^1    i.  • 

CO.. No.  24, dated  to  take  care  that  no  im- 
6th  November  1857.  proper  delay  occurs  in 
executing  commissions  entrusted  to  them. 

If  the  instructions  have  been  precise,  and 
the  Ameens  understand  their  business,  they 
will  usually  keep  within  the  bounds  which 
have  been  set  for  them. 

It  is  a  very  common  practice  for  the  Courts 
to  receive,  and  even  to  invite,  formal  excep- 
tions and  objections  to  the  report.  It  will 
be  observed  that  the  180th  Section  makes 
no  provision  for  any  such  thing— "but  it 
shall  be  competent  to  the  Court,  or  to  the 
parties  to  the  suit  or  any  of  them,  with  the 
permission  of  the  Court,  to  examine  the 
Commissioner  personally  in  open  Court 
touching  any  of  the  matters  referred  to  him 
or  mentioned  in  this  report,  or  the  manner  in 
which  he  may  have  conducted  the  investi- 
gation.'' 


The  practice  of  encouraging  petitions  of 
objections  leads  to  the  making  of  charges, 
frequently  quite  unfounded,  of  partiality  or 
corruption  against  the  Ameens.  Vakeels 
who  lend  themselves  to  preferring  such 
charges  ought  to  be  made  to  understand  that 
they  will  have  to  prove  them ;  and  thej 
should  not  be  entertained  unless  proof  dt 
their  correctness  is  tendered.  The  report  of 
a  Commissioner  should  be  treated,  as  the 
Code  points  out,  as  evidence  in  the  cause  ; 
and  should  be  subject,  like  the  other  evidence 
therein,  to  oral  comment  by  the  pleaders, 
and,  generally  speaking,  to  that  only. 

In  order  to  a  more  careful  observance  of 
these  principles  by  the  Subordinate  Civil 
Courts,  the  following  general  rules  are  now 
prescribed  : — 

I.  Whenever  a  Subordinate  Civil  Cooit, 
either  of  its  own  motion  or  on  the  applica- 
tion of  any  party,  directs  a  local  inqaiiy  or 
an  inquiry  into  accounts,  the  order  for  sucb 
inquiry  shall  be  drawn  up  in  the  handwriting 
of  the  Judge  of  such  Court,  and  shall  contain 
the  following  matters  : — 

jsi, — Whether  the  inquiry  is  directed  by 
the  Court  propria  rnolU  or  upon  an  appli- 
cation ;  and,  if  on  an  application,  from  whicb 
party. 

2nd, — What  the  point  is  which  requires 
elucidation  or  ascertainment  in  that  parti- 
cular way. 

3rd. — Why  such  matter  could  not  be  proved 
or  ascertained  in  the  ordinary  way  by  pro- 
ducing documents  at  the  proper  time  and 
witnesses  at  the  trial. 

^/A. — ^The  instructions  given  to  the  Com- 
missioner. 

II.  Where  the  Court  issuing  such  com- 
mission is  subordinate  to  the  Zillah  Judge, 
a  copy  of  such  order  shall  be  forthwith  sub- 
mitted to  him,  and  he  will  note  thereon  tiw 
fact  of  complete  or  partial  compliance  with 
the  foregoing  rule. 

III.  In  all  orders  for  investigation  by  a 
Commissioner  under  Section  180,  Code  oT 
Civil  Procedure,  the  present  Circular  Order 
shall  be  cited  as  well  as  the  Section  of  the 
Code. 

IV.  The  Zillah  Judge  in  his  annual  re- 
port will  certify  the  mode  in  which  the  several 
Subordinate  Judges  have  complied  with  these 
rules. 
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lAskm  arraagements  for  the  expenses  attending^ 
the  service  of  processes  of  the  High  Coart,  in 
cases  appealed  during  the  period  between  the 
date  of  the  Court  Fees  Act  and  the  Rules  to 
be  issued  under  that  Act. 

CIVIL  CIRCULAR  ORDER  No.  26. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  2gth 
August  i8jo, 

(Civil  Side). 
Present: 

The  Hon'ble  Sir  R.  Couch,  Kt.,  Chief  Justice, 
and  the  Hon'ble  G.  Loch,  H.  V.  Bayley, 
L.  S.  Jackson,  and  E.  Jackson,  Judges, 

The  Court,  after  communication  with  the 
Government  of  Bengal,*  are  pleased  to  notify 
that,  in  order  to  provide  for  the  expenses 
attending  the  service  of  processes  of  this 
Court,  in  cases  that  shall  have  been  appealed 
to  the  Court  during  the  interval  from  the 
date  the  Court  Fees  Act  came  into  operation^ 
until  the  promulgation  of  the  Rules  under 
Chapter  V.  of  that  Act,  and  in  order  to  fur- 
nish peons  serving  processes  of  the  High 
Court  in  such  cases  with  ready  money  to 
defray  expenses  on  account  of  boat  hire, 
ferries,  and  tolls,  His  Honor  the  Lieutenant- 
Governor  of  Bengal  has  authorized  the  Zillah 
Judges  to  draw  as  contingent  expenditure 


the  amounts  so  incurred  alrea  iy,  or  that 
may  be  incurred  during  the  said  interval, 
and  until  permanent  arrangements  on  the 
subject  are  made  in  connection  with  the 
rules  under  the  Court  Fees  Act  hereafter 
to  be  promulgated. 


•  Government  letter  No.  3815,  dated  22nd  August 
1870. 


Circulates  rules  recently  passed  by  the  Hig^h 
Court,  regarding  the  admission  of  appeals  to 
Her  Majesty  in  CoundL 

CIVIL  CIRCULAR  ORDER  No.  27. 

From  the  Registrar  of  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  to  Dis* 
trict  Judges  and  Judicial  Commissioners, 
dated  Calcutta,  the  ^th  September  iSjo, 

(Civil  Side). 

Present : 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Justice, 
and  the  Hon'ble  G.  Loch.,  H.  V.  Bayley, 
L.  S.  Jackson,  and  E.  Jackson,  Judges. 

The  Court  desire  to  draw  the  attention  of 
all  Zillah  Judges  and  Judicial  Commissioners 
to  the  annexed  copy  of  Rules*  recently  pass- 
ed by  the  Court,  relating  to  the  admission 
of  appeals  to  Her  Majesty  in  Council  and  to 
ihe  transmission  of  such  appeals  to  Eng- 
land. 

2.  The  duties  devolving  on  Zillah  Judges 
under  these  rules  are  not  to  be  delegated  to 
Subordinate  Judges  or  Moonsiffs  under  Sec- 
tion 19,  ActXVLof  1868. 


•  See  infra.  Rules,  pp.  I  to  4. 
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the  employment  of  Ticca  Ameens  ae 
occanoaal  Commtssioners  for  condactins:  local 
ifivestigatioiis. 

CIVIL  CIRCULAR  ORDER  No.  28. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  Wiltiam  in 
Bengal,  to  all  Civil  Authorities  in  the  Lower 
Provinces  of  Bengal,  dated  Calcutta,  the 
8th  September  iSjo, 

(Civil  Side). 
Present : 

The  Hon'ble  Sir  Richard  Coach,  K/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 

Is  continuation  of  Circular  Order  No.  25,* 
dated  25ih  ultimo,  the  Court  desire  it  to  be 
understood  that  the  commissions  for  local  in- 
vestigations therein  referred  to  may  issue 
only  to  persons  formally  appointed  Civil  Court 
Ameens,  and  therefore  having  a  permanent 
"status"  as  Commissioners  of  the  Courts. 
The  employment  by  Civil  Courts  of  occasional 
Commissioners,  known  under  the  common 
designation  of  "Ticca  Ameens,"  is  strictly 
|)rohibited. 

2.  If  it  should  appear  to  the  Judge  of  any 
district  that  there  should  be  an  increase  in 
the  number  of  authorized  Civil  Court  Ameens 


available  for  employment,  he  may  submit  a 
proposal  to  that  effect.  But  unless  sufficient 
cause  can  be  shown  for  it,  any  such  proposal  to 
augment  the  staff  will  not  be  entertained. 


Vol.  XIV. 


*  Ante,  p.  II. 


Draws  attention  to  a  case  in  which  a  person 
passed  himself  off  as  another,  andpractised  as  a 
Pleader. 

CIVIL  CIRCULAR  ORDER  No.  29. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  ijth 
September  iSjo, 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 

The  Court  think  it  proper  to  notify,  for 
the  information  of  all  District  Judges*  and 
Judicial  Commissioners,  that  a  person  whose 
real  name  is  stated  to  be  Raychurn  Chose, 
but  who  has  assumed  the  name  of  Omer 
Nath  Bose,  has  been  practising  as  a  pleader 
in  the  Courts  of  Zillah  Beerbhoom  on  the 
strength  of  a  sunnud  bearing  the  name  of 
Baboo  Omer  Nath  Bose,  a  vakeel  of  this 


i6 


Civil 
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Court,  >vho  has  lost  his  genuine  sufuiud,  and    Circular  Order  No.   i8,^  dated  J3rd  June 


has  satisfactorily  explained  the  loss. 

2.  The  object  of  this  notification  is  to 
prevent  the  proceeding  being  repeated  in 
other  districts,  and  the  Zillah  Judges  are  to 
put  their  subordinates  on  their  guard  ac- 
cordingly. 


1870,  or  so  many  of  the  rules  therein  con- 
tained as  may  be  considered  applicable,  and 
the  Zillah  Judges  and  Judicial  Commissioners 
are  requested  to  report  respectively  to  what 
extent  they  act  upon  this  Circular  Order. 


Empowers  ZUlab  Judfi:es  and  Judicial  Commis- 
sioners  to  extend  Circular  No.  18,  dated  23rd 
June  1870,  regardins^  furnishing  parties  with 
copies  of  papers,  to  the  Subordinate  Courts. 

CIVIL  CIRCULAR  ORDER  No.  30. 

From  the  Officiating  Registrar  of  the  High 
Court  of  yudicature  at  Fort  William  in 
Bengal,  to  all  Zillah  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  i8th  Sep- 
temher  iSjo. 

(Civil  Side.) 

Present  : 

The  Hon^le  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

The  Court  are  pleased  to  authorize  Zillah 
Judges  and  Judicial  Commissioners  generally 
to  extend  to  the  subordinate  Civil    Courts 

r 

under  their  control   the    provisions  of  the 


Lays  down  new  Forms  of  Quarterly  Retnnis  of 
CiWl  and  Criminal  business,  and  prescribes 
rules  for  their  preparation. 

CIRCULAR  ORDER  No.  31. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort  Wiliiam  in  Bengal^  to 
all  Civil  and  Criminal  Authorities^  Lctcer 
and    Extra- Regulation    Provinces^    dated 
Calcutta,  the  4th  November  18'jo, 

(Civil  and  Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch  and  L.  S. 
Jackson,  Judges, 

The  Court  direct  that  the  Quarterly  Re- 
turns  of  Civil  and  Criminal  business  be,  in 
future,  submitted  in  the  forms  annexed. 

2.  The  Quarterly  Civil  Statements  to 
be  submitted  by  the  Judges  to  the  High 
Court  arc  three  in  number,  marked  A,  B» 
and  C. 


'  t 


* 
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3.  Statement  A  will  contain  the  total 
number  of  original  suits  before  each  of  the 
Civil  Courts  in  the  district  during  the  quar- 
ter. The  first  column  marked  "  Class  of 
Courts''  will  contain  the  names  and  official 
designation  of  each  Judicial  Officer  in  the 
district.  The  other  columns  explain  them- 
selves and  require  no  remark.  Part  11. ,  State- 
ment A;  gives  a  detail  of  cases  of  each  class 
which,  at  the  close  of  the  quarter,  are  pend- 
ing more  than  six  weeks  and  three  months  as 
regards  Small  Cause  Court  cases  and  Rent- 
suits  ;  and  more  than  three  months  and  six 
months  as  regards  "  Other  cases.''  An  ex- 
planation, as  at  present,  should  be  given  with 
regard  to  all  Small  Cause  Court  and  Rent-cases 
which  are  pending  for  more  than  six  weeks ; 
and  of  all  other  cases  which  are  pending  more 
than  six  months.  If  there  is  not  room  on 
the  margin  of  the  Statement  for  the  explana 
lions,  they  should  be  written  on  a  separate 
sheet  of  foolscap,  and  each  explanation  should 
give  the  number  and  year  of  the  case 
referred  to. 


4.  Statement  B  will  comprise  the  total 
number  of  appeals  before  each  of  the  Appel- 
late Courts  in  the  district.  Column  i,  headed 
•*  Class  of  Courts,"  will  comprise  the  name 
and  official  designation  of  each  Officer  pre- 
•siding  over  each  Appellate  Court.  Explana- 
tion must  be  given  of  the  cause  of  delay  in 
disposing  of  appeals  in  suits,  of  the  Small 
Cause  Court  kind,  and  for  rent,  entered  in 
Fart  II.,  Statement  B,  pending  more  than  six 
weeks ;  and  as  regards  ''  Other  cases"  when 


the  delay  in  disposing  of  them  exceeds  six 
months. 

■ 

5.  Statement  C  is  intended  to  exhibit  all 
Miscellaneous  cases  instituted  and  disposed  of 
by  the  various  Judicial  Courts  in  the  district. 
All  business  heretofore  entered  in  the  State- 
ments under  the  head  of  "Other  Miscel- 
laneous Proceedings,"  and  which  for  the  most 
part  consists  of  reports,  answers  to,  or  orders 
upon,  proceedings  from  other  Courts,  appli- 
cations from  Ministerial  Officers,  &c.,  must 
be  carefully  excluded,  and  nothing  but  real 
cases  requiring  a  judicial  finding  and  order 
should  be  entered.  Explanation  of  the  delay 
in  disposing  of  cases  pending  more  than  six 
months  must  be  given.  Column  i,  headed 
"  Class  of  Courts,"  will,  as  in  the  other 
Statements,  contain  the  name  and  official 
designation  of  each  Judicial  Officer  in  the 
district,  with  the  total  quantity  of  miscel- 
laneous work  placed  opposite  his  name.  Part 
II.,  Statement  C,  comprises  appeals  in  miscel- 
laneous cases,  and  the  above  remarks  are, 
mulaiis  w«/<2«i/w,  applicable  to  the  preparation 
of  this  Statement. 

6.  These  forms  are  so  simple  that  the 
Court  believe  there  will  be  no  difficulty  in 
their  preparation,  and  they  have  been  adopt- 
ed by  the  Court  with  the  view  of  giving  as 
much  relief  as  possible  to  the  English  Depart- 
ment of  the  Judge's  Office. 

7.  Statements  D  and  E  are  Quarterly 
Returns  to  be  submitted  by  the  Criminal 
Courts. 


i8 
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8.  Column  i,  Statement  D,  will  comprise 
the  name  and  official  designation  of  all 
Officers  exercising  Criminal  autbority  in  the 
district.  It  will  be  observed  that  no  column 
has  been  assigned  for  parties  committed  for 
trial,  for  they  are  still  under  trial,  and  on 
committal  should  be  entered  in  column  3  of 
the  Statements  opposite  the  name  of  the 
Sessions  Judge,  a  note  to  that  effect  being 
made  in  the  column  of  remarks ;  and  where 
a  prisoner  has  been  convicted  of  murder,  and 
sentenced  to  death  by  the  Sessions  Judge 
and  the  sentence  referred  to  the  High  Court 
for  confirmation,  a  note  giving  the  date  of 
such  reference  should  be  entered  in  the 
column  of  remarks.  This  Statement,  after 
being  prepared  and  signed  by  the  ]\Iagistrate, 
will  be  submitted  to  the  Sessions  Judge,  who 
will  enter  therein  the  result  of  trials  dispos- 
ed of  by  him  during  the  quarter,  and  forward 
the  Statement  to  the  High  Court.  Sessions 
Judges  will,  however,  continue  to  submit  the 
hew  Statement  No.  III.,  prescribed  by  Circu- 
lar Order  (Criminal)  No.  lo,  dated  12th  July 
1870.* 

9.  Statement  E  is  intended  to  comprise 
all  appeals  preferred  either  to  the  Sessions 
Judge  or  to  the  Magistrate,  and  also  references 
made  to  the  High  Court  under  the  provisions 
of  Section  434,  Code  of  Criminal  Procedure, 
either  by  the  Sessions  Judge  or  Magistrate. 
It  will  be  prepared  by  the  Magistrate  who, 
after  entering  the  total  number  of  appeals 


*Anfr,  Criminal  Circulars,  p.  i. 


before  him,  will  submit  it  to  the  Sessions 
Judge,  who  will  enter  therein  the  number  of 
appeals  before  him.  It  will  be  observed  that 
only  the  total  number  of  appeals  before  each 
appellate  authority  is  to  be  given. 

10.  The  following  Quarterly  Statements 
are  discontinued : — 

Civil. 

1.  Statement  of  regular  cases  instituted 
and  disposed  of,  <^c. 

2.  Abstract  Statement  of  all  the  summary 
suits  and  miscellaneous  business  pending, 
instituted,  and  disposed  of  before  the  Judge 
and  Subordinate  Judge. 

3.  Abstract  Statement  of  all  the  miscel- 
laneous business  pending,  instituted,  and  dis- 
posed of  by  the  Courts  of  Mooasiffs, 

4.  Statement  of  appeals  under  Act  X.  of 
1859,  pending,  instituted,  and  disposed  d 
by  the  Judge. 

5.  Statement  required  in  paragraph  8  of 
Court's  Circular  Order  No.  toA,  dated 
26th  April  1864  (Tullubanah  Statement). 

Criminal. 

Magistrates'  i  to  5  Statements  showing  the 
number  of  crimes,  &c.,  committed,  and  the 
number  of  persons  under  trial,  convicted,  Ac., 
by  the  Magisterial  authorities. 

Whipping  Statements  A  to  C.  « 

No.  8,  Register  of  trials  in  which  sentence 
of  solitary  confinement  has  been  awarded 
under  Section  73  of  Act  XLV.  of  i860. 

Abstract  of  business  before  the  Court  of 
Session  in  its  appellate  jurisdiction. 
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Prescribes  new  Annual  Statements  (Civihand 
Criminal)  with  instructions  as  to  their  prep^a- 
I      tion  and  submission. 

CIRCULAR  ORDER  No.  32. 

From  the  Oficiating  Registrar  of  the  High 
Caurt  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Ziliah  Judges,  dated 
Calcutta,  the  &th  November  i8yo, 

(Civil  and  Criminal.) 

Present  : 

The  Hoo 'ble  Sir  Richaird  Couch,  JSTt.,  Chief 
Justice^  and  the    Hon'ble  G.  Loch  and 
L.  S.  Jackson,  Judges, 

In  supersession  of  previous  orders  on 
the  subject  of  Annual  Statements,  the  High 
Court  of  Judicature  hereby  direct  that  the 
undermentioned  Statements  shall  be  sub- 
mitted in  accordance  with  the  instructions 
following.  Under  the  orders  of  Govern- 
ment, the  Collectors  will  furnish  the  several 
Ziliah  Judges  with  the  particulars  required 
to  complete  those  parts  of  the  returns  which 
relate  to  Revenue  Courts  and  Revenue 
cases. 

♦  2.     This  Statement  is  to  be  furnished 

by  the  Judge  from 

{a).    All  Heads  of  De-    the    information    in 

parttnents  are  to  nil  up  and  ^-      ^  cc  a 

supply  the  detaHcd  Tables  ^13   Own   office,    and 

proposed  by  the  Committee,  that    which    h^    will 

^w/y  so  far  as  the  entries  can  o\^[^^  from   the  se- 
be  compiled  from  the  mate-  i     /^        .        /-•.    -i 

Hals  which  have  been  col-  veral    Courts,    Civil, 

lected  for  the  more  concise  Revenue,  and  Crimi- 

Tablcs   which   have   been  ^^1.     From  the  Re- 

hitherto  supplied  with  the  .  •      j    r 

Administration  Reports  or  tums   received    from 

Annual    Reports    of    each  the    several    districts 

Departtnent;     No    inforna-  ^^^^^   ^^e    authority 

ation  vnuch  18  not  already  m  r^i_    >^        ,  xi    ^ 

the  office  is  to  be  sought  ot  the  Court,  a  collec- 

for.  tive    Statement   will 

-  /*l'i,  '^17  *'^  ^"^  iV^^    ^e  prepared  by  the 

mto  the  shape  required  by       .^     ^     »:  J      , 

the  new  Statistical  Tables      COUrt   for    traosmis- 
all    such    items    and    the      sion  to   the  Govem- 

entrfes  ill  such  colu^^^^^^        ment.  This  is  a  new 

can    l)e   reliably    compiled  , 

from    the    registers    and     btatenient   and    ab- 

^     details  which  have  already      solute   completeness 

thSL.*"^*   "^'   ^"*^  "^"^^     ^"  preparing  it  is  not 

in  the  first  instance 

to  be    expected.     A^ntian   is    directed   to 

Clauses    (a)    and    {b)    of   the    Government 

Resolution   given   in  the  oiargin ;  and  this 

Return  is  to  be  forwarded  as  soon  as  it  can 

be  prepared  without  delaying,  fOr  this  pur- 

*  B.  I. 
Annual. 
Showing  the  various  judicial  tribunals,  original  and 
appellate,  existiDg  in  tiiie  province  of  on 

the  last  day  of  the  year  tS    . 


pose,  the  other  StafceBftents  now  opdecedl, 
which  do  not  differ  very  widely  from  ^o«e 
previously  in  ase. 

t3.  This  Statement  is  likewise  to  be 
submitted  jannuaUy  by  the  ZiHah  Judge, 
who  will  rccei»e  it  from  the  Magistrate  qf 
the  District.  It  will  comprise  gll  CRSSS 
in  whatever  Criminal  Court  they  may  have 
been  disposed  of,  one  figure  showing  the 
cases  of  each  kind  which  have  been  b<rfore 
all  the  Courts  of  the  district.  Accused  jppr- 
sons  who  have  been  committed  for  tria),  but 
whose  cases  have  not  been  disposed  of  by 
the  Court  of  Session,  wtU  be  entered  as 
"  under  trial." 

$4.  This  Statement,  Annual,  will  be 
prepared  in  the  Office  of  the  Magistrate  of 
the  District  on  data  furnished  to  him  by  his 
subordinates;  it  will  then  be  forwarded  by 
him  to  the  Ziliah  Judge,  who  will  add  the 
figures  for  his  own  Court,  and  transmit  it  to 
the  High  Court,  where  a  complete  State- 
ment for  the  whole  of  the  ter^rilorips  under 
the  Court's  jurisdiction  mW  be;prepared. 

§  5.  This  Return  will  be  furnished  anttn- 
ally  in  the  same  manner  as  the  last  preced- 
ing, and  will  require  careful  attention. 

II  6.  This  Statement  will  be  wbmittcd 
annually  by  the  Ziliah  Judge,  wlw)  will 
first  receive  from  the  Magistrate  of  the  Dis- 
trict the  Return  of  his  own  Court. 

^  7.    This  will  be  an  Annual  Statemwt. 

It  will  be  coumiled 

{a).     Suits    for    money      in    the   Office    of  ihc 

distingruishing  suits  up  to    2iilah   Judge     from 

Rs.     soo,    cocnixaole    uw       .  ''^  ^^1         r  - 

Small  Cause  Courts,  from    the     material      fur- 

"other  cases."  nished  to  him  by  the 

Suits  under   the   Rent     officers   presiding   in 

Other  suits.  the     Several     Courts 

(within    his    district) 
which    are    comprised    in    the    Staten^ent. 

t  B.  a. 

Statement  of  offences  teported  and  of  ^etsons  tried, 
convicted,  and  acquitted  for  eaeh  olfenoe  tn  tbe  diitvict 
of  in  the  year  16    . 

Statement  showin^^  the  general  result  of  crinunal 
trials  in  tihe  tribunals  ai  various  classes  in  Ae  4»fTict 
of  in  the  year  16    . 

§  B.  4. 
Statement  showing   jthe    punishments  inflicted  by 
various  criminal  tribunjils  in  tpe  district  of 

in  the  year  18    . 
II  6.  5- 
Showine  the  result  of  appeal  and  revaskm  in  eswmd, 
cases  in  the  district  of  in  the  year  iB    . 

H  B.  6. 
Showing^  the  number  and  description  of  civil  suits 
instituted  in  the  Civil  and  the  Kevenue  Courts  of  the 
district  of  in  the  year  i»    . 
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The  several  denominations  of  cases  are  to 
be  entered  where  such  cases  occur,  as  given 
in  the  accompanying  list  (a)  and  in  that 
order. 

**  8.  This  Statement  will,  in  like  manner, 
be  prepared  annually  in  the  Office  of  the 
Zillah  Judge. 

tt  9*     This  will  be  an  Annual  Return. 

XX  lo.  This  Statement  of  appellate  busi- 
ness, prepared  in  the  same  manner,  will  be 
annual. 

II.  In  regard  to  these  two  Statements 
(8  and  9),  the  Zillah  Judge  will  take  care 
that  the  proper  officer  of  his  Court,  as  well 
as  the  subordinate  Courts,  collect  at  conve- 
nient intervals  the  information  requisite  for 
.completing  these  Statements  at  the  end  of 
each  year,  although  Quarterly  Detailed  State- 
ments of  a  corresponding  kind  are  not  now 
required. 


12.  This  Statement,  which  compre- 
hends the  execution  of  decrees  in  all  the 
.Courts  of  the  district,  will  be  completed  in  the 
office  of  the  Zillah  Judge.  The  cases  to  be 
entered  in  the  6th  column  will  include  those 
in  which  the  execution-proceedings  have 
been  struck  "off  the  file"  or  have  come  to 
an  end  for  the  time  being,  although  com- 
plete execution  has  not  been  obtained. 

nil  13.  This  Statement  will  be  com- 
piled under  the  direction  of  the  Zillah 
Judge  from  the  records  in  his  office.  It 
will  usually  be  a  blank,  except  in  regard  to 
the  Court  of  Session,  and  the  penultimate 
column  may  be  filled  by  reference  to  the  or- 


B.  7. 

Showinfir^the  value  of  suits  disposed  of  in  the  Civil  and 
Revenue  Courts  of  the  district  of  in  the 

year  18    . 

ttB.  8. 

Showing  the  general  result  of  the  trial  of  civil 
suits  in  the  Courts  of  Original  Jurisdiction  of  the  district 
of  in  the  year  18 

ttB.  9. 

Showing  the  business  of  the  Civil  and  Revenue 
Appellate  Courts  of  the  district  of  in 

the  year  18    . 

§§  B.  10. 

Annual. 

Shows  the  execution  of  the  decrees  of  the  Civil  and 
Revenue  Courts  of  the  district  of  in  the 

year  18    . 

ilil  B.  II. 

Showing  use  of  Juries  and  Assessors  in  the  Civil  and 
Criminal  Courts  of  in  the  year  18 


ders  of  the  Local  Government  in  this  parti- 
cular. 

14.  In  publishing  these  forms,  the  Court 
desire  to  impress  it  upon  the  Zillah  Judge 
and  other  officers  concerned  in  the  prepara- 
tion of  them,  that  returns  of  this  kind,  un- 
less they  are  correct  and  framed  in  exact 
compliance  with  instructions,  are  not  mere- 
ly valueless  but  mischievous.  It  will  be  ex- 
pected, therefore,  that  pains  will  be  taken 
to  render  returns  as  correct  as  possible. 

15.  The  Statements  mentioned  in  the 
accompanying  list  being  no  longer  neces- 
sary, or  being  superseded  by  those  now  di- 
rected, may  be  dispensed  with. 


LIST  OF  STATEMENTS   DISCON- 
TINUED. 


Civil. 


1.  Statement  of  regular  cases  pending, 
instituted,  and  disposed  of,  &c. 

2.  Abstract  Statement  of  all  the  sum- 
mary suits  and  miscellaneous  business  pend- 
ing, instituted,  and  disposed  of  before  the 
Judge  and  Subordinate  Judge. 

3.  Abstract  Statement  of  all  the  mis- 
cellaneous business  pending,  instituted,  and 
disposed  of  by  the  Moonsiffs. 

4.  Detailed  Statement  of  the  dififerent 
descriptions  of  original  suits  instituted  be- 
fore the  Judge  and  Moonsiffs. 

5.  Statement  of  appeals  from  Subor- 
dinate Judges  and  Moonsiffs'  decisions. 

6  &  6  A.  Statement  showing  the  aver- 
age duration  of  suits  and  appeals. 

7.  Statement  of  debtors  confined  in  tlie  ^ 
Civil  Jails. 

8.  Statement  of  deeds  registered. 

Statement  of  applications  for  execution  of 
decrees. — C.  O.  No.  43,  dated  3  ist  December 
1861. 

Statements  A  and  B,  the  former  exhibit- 
ing the  stamp-receipts  and  also  the  receipts 
on  account  of  Ameens'  fees,  and  the  latter 
showing  the  cost  to  Government  of  the  Civil 
Courts  of  different  grades. 
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C.    Statement  of  Peons'  Fee  Fund. 
Statement  showing  the  state   of  the  ex- 
ecution of  decree  files. 

Criminal. 

Nos.    I  to  5.'   Magistrates' Statements. 

No.  3.  Table  showing  the  number  of 
persons  apprehended,  &c. 

No.    6.    Average  duration  of  cases. 

7.  Register  of  fines. 

8.  Register  of  sentences,  if  solitary 
confinement  has  been  awarded. 

Whipping  Statements  A  to  C. 

Statement  of  cases  instituted  under  Sec- 
tions 13  and  14  of  Act  III.  of  1857. — C.  O. 
No.  5,  dated  9th  June  1859. 

Statements  i  to  3  of  commitments  and 
appeals  before  the  Sessions  Court. 

Statement  2.  Average  duration  of  cases 
referred  to  the  High  Court. 

Statement  3.  Table  showing  the  num- 
ber of  persons  apprehended,  &c. 

Statement  7.     Register  of  fines. 

„        8.     Register    of    forfeiture    of 
property. 

Statement  9.  Register  of  sentences  of 
solitary  confinement. 

Statement  10.  Average  duration  of  cases 
in  the  Sessions  Court. 

Statement  of  persons  sentenced  to  seven 
years  and  upwards. — C.  O.  No.  12,  dated 
5th  June  1863. 

Statement  of  appeals  under  the  Whip- 
ping Act. 

Whipping  Returns. 


Classificatian  of  Crimes  and  Offences. 


CLASS  I. 


Offenxes  against  the  State,  the  Public, 

AND  Justice, 


Against  the  State. 

I.  P.  Code. 
Waging    war    against    the 
Queen  ...  lai. 

Collecting    arms    or    concealing 

attempt  to  wage  war  ...  122-123. 


War    or    depredation    on    allied 

Powers  ...  135  to  127. 

Abetment  of  mutiny  ...  131-132. 

Relating  to  Coin,  Stamps,  Weights,  and  Measures, 

Counterfeiting  coin  ...  231  to  238. 

Diminishing  or  altering  coin       ...  24610249. 

Passing  or  possessing  bad  or   C   ^^^  ^°  ^^* 

altered  coin  ...    )  ^"^ 

C   250  to  254. 

Counterfeiting    stamps     or    sell- 

ingsame  ...  25510259. 

Using  as  genuine  counterfeit 
stamps,  or  effacing  or  al- 
tering same  ...  260  to  263. 

Making,     using,     or     possessing 

false  weights  or  measures    ...  264  to  267. 

Against  Public  Justice, 

Personating  Publb    Servant    or 

S°^^»«f  ...   140,  170-171. 

Concealing  design     to     commit 

offence  .,.  „8to  120. 

Omitting  to  give    Information")        ^ 

of  offence,  or  giving  false  f    *70-i77i  181. 
Information  ...)    182,202-203. 

Causing    disappearance    of     evi- 

<^«nce  ...  201  to  204. 

Resisting,       obstructing,        or 
omitting    to    assist     Pub 
He  Servant 

Disobedience     of    lawful     order, 

causing  injury  ...   ,88. 

Intentional     Insult     or    Interrup. 

tion  in  Judicial  proceeding  ...  228. 

Harbouring  an  offender  ...  2i2-2i6. 

Taking  gift  to  screen  offender    ...  213  to  215. 

Resistance    to   lawful  apprehen. 

slon  and  rescue  ...  224-225. 

Escape    from   lawful  custody  or 

transportation  ...  224-226. 

Absconding      from,     avoiding,"! 

or      disobeying     summons  |     172-175 
or  notice   or   order  to  at-  )-         and 
tend     or     produce,    or   re-       178  to  180. 
fusing  to  answer  or  sign  ...J 

Failure    to    attend   as  Juror  or 

Assessor  C  T>    n^A 

...  v..  r.,  354. 

By  Public  Servants. 

Taking   valuable   thing  by  or  to 

influence  Public  Servant      ...   161-165. 

Public     Servant    acting  illegally 

to  injure  any  person  ...  166-167. 

Public     Servant    unlawfully 

^rsiding  ...   168-169. 

Public  Servant  fraudulently  de- 
feating punishment  or  for- 
^e*^"*^®  ...  217.218. 


Z]  '8310187. 
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Public  Servant  wilfully  makii^ 
Qffider  pr  decision  contrary 
to  l^w  ...  219,  220. 

Public  Servant  intentionally 
fimifefciox  to  a{>prelvend  or 
permitting  to  escape  ...  221-222. 

Public    Servant   negligently  sof- 

fefingesoape  ...   129,203. 

Breach  of  Police  Act  by  Police-officers. 

Fidse  Evidence^  False  Complaints  or  Claims  and 

Forgery. 

Giving  iaUteH&vidence  ...   19310196. 

Fabricating  false  evid^oc^  .••  19310196. 

Making,    issuing,   or   using   false 

statement  or  certificate         ...   19710200. 

False      personation     in     Judicial 

proceeding  ...  205  to  229. 

Fraudulent    claim  to,   or  con-  "^    ^^  ^^      « 
cealment    of.    property,   or  >  ^^        * 

suffering  of  decree  •••.) 

False  claim  in  Court  of  Justice  ...  209-210. 
„      charge  of  offence  ...  211. 

Frivolpys      px      vexatious     com- 
plaint ...  C.  P.,  170. 

Forgery     or    frauduUntly    us^  (  f^'^ 
mg    or   possessing   forged^   I60-I71 

document  .../   ?)^  ?/  ' 

\.  473  to  477. 

Making     or     using     false     trade 

m^rks  ...  482  to  489. 

Public  Nuisances. 

Public     nuisances    under     Penal 

Code  ...  26910294. 

Nuisances  under  Police  or  Muni- 
cipal and  Local  Acts. 

Relating  to  the  Public  Peace. 

Rioting   or   unlawful  assembly  f   Jf^J^g*^^' 

Omitting   to   inform   pf,    or  pre- 
vent, riot  ...   154  to  156. 

Affray  ...  160. 

Offences  relating  to  religion         ...  295  to  29S. 

CLASS  n. 

Offences  against  thf.  Person. 


I   M*»l  ■»■ 


CO 

o 


u 
u 


"By  Thugs. 
By  Dacoits. 
By  Robbers. 

By     Poison 
Other    Murders 


rfer  «ake  of  r<ri>bery. 
(.from  other  motives. 

from  motives  connected 
with  women. 

.from  other  motives. 


4; 


Attempt  to  murder 
Culpable  homicide 
Abetment  of  suicide 
Attempt  to  conunit  suicide 
Causing  miscarriage 


...  307. 
...  3CH-3D8. 
..  305-306. 
...  309. 
...  3'2-3j6. 


Exposure   of    infant    or    conceal- 
ment of  birth  ...  317-318. 


■Grievous  hurt 


..  325-326. 


„         on    grave    and    sudden 
provocation  ...  335. 

y^f^  ...  323-334. 

„     by  dangerous  weapons        ...  324. 
Administering  stupefying  drugs  ...  328. 

Causing    hurt    to   extort    j»roper. 

ty  or  confession  ...  327,  339  to  333. 

Act  dangerous  to  IJfe  or  safety    ...  336-337. 

Wrongful  restraint  ...  341. 

„        confinement  ...  342  to  346. 


i> 


II 


to        extort 
property    or    confession  ...  347-348. 


Assault  or  use  of  criminai  force  ...  352,  355,  358, 

Criminal  intimidation  or  insult  ...  504  to  509. 

Causing    annoyance    in    state    of 

intoxication  ...  510. 

Unlawful  compulsion  of  labor     ...  374. 

Buying  or  disposing  of  any  per- 
son as  a  slave  ...  370-371. 


Kidnapping  or  abduction 


f  363  to  365. 
I  367  to  369, 


Abducting   a   woman    to    compel 

marriage  or  for  defiletnent   ...  366. 

Selling,  letting,  or  unlawfully 
obtaining  a  woman  for  pur- 
poses of  prostitution  ...  372-373. 

Enticing  a   married   woman   with 

criminal  intent  ...  498. 

Fraudulent  and  unlawful  mar- 
riages 

Adultery 

Rape 

Unnatural  offences 

Defamation 


...  493  to  496. 
...  497. 

...  376. 

•••  377- 

...  500  to  50X 
f 


^70^\ 
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CLASS  III. 


Offencbs  against  Property 


With  violence. 


Daceity 


.-.  395.397.398' 


Preparation  or  assembly  for  da- 

coity  ...  399>  4^2. 

Robbery    with    burt   or    deadly 

weapon*  ...  394,  397-398' 


Robberyt 
Extortion 


•••  392-393- 
...  38410389. 


House-breaking  or  house-tres- 
pass, in  order  to  commit 
theft  ...  431 »  454,  457- 


H ouse-breaking  or  house- 
trespass,  in  order  to  com- 
mit an  offence  other  than 
theft 

House-breaking  or  house- 
trespass,  with  prepara- 
tion for,  or  attempt  at, 
hart 


449.450-451, 
454,  457. 


452,  455, 
458,  460. 


House-breaking     or     lurking)    .^^    ._^    .^o 
house-trespass  )  ^^^'  ^55.  458. 


Without  violence. 


Theft  ... 


(  of    cattle  1 
i  ordinary  j 


...  379-380-381. 


Dishonestly  receiving  stolen  pro- 
perty ...  411  to  414. 

Dishonest    misappropriation    of 

property  ...  403-404. 


•  Criminal  breach  of  trust 


Cheating 


. . .  406  to  409. 
...  417  to  420. 


{ 


n  ^  By  poison  or  stupefying  drugs. 
By  other  means. 


r  In  a  dwelling-house, 
f  •<  On  the  highway. 
(,  Elsewhere. 


Malicious  Offences. 


Mischief,  ordinary 


(  426-427, 


430to43Jk 


Mischief  by  poisoning  or  kitling 

cattle  ...  420-429. 

Mischief-    by    destroying    land- 
marks ...  434. 


Serious  mischief  by  fire 


•..  405-43^.  438. 


Criminal     trespass     or     house- 
trespass  ...  447. 

Breaking  closed  receptacle        ...  461-462. 


CLASS  IV. 


Not  included  in  the  above  Classes. 


Belonging 
a  gang 


•^"«^  (Thieves 


3"- 
400. 

411. 


Vagrancy      without      ostensible 

means  of  livelihood  ...  C.  P.,  295. 


Bad  habit  and  repute 


...  C.  P.,  296-297. 


Criminal   breaches  of  aontraete 

of  service  ...  490-492. 


Breaches  0/ special  Laws  for  the  protection  of 

the  Revenue,  or  on  other  sttfy'ect^^^tke 

Acts  being  specified. 


Breaches  of  laws  relating- 


To 

Excise  on  spirits 

To  Forests. 

and  drugs. 

1. 

Ferries. 

1. 

Opium. 

.. 

Canals. 

.} 

Salt  and  Saltpetre. 

,1 

Railways. 

1. 

Seaand  Land  Cus' 

.. 

Tolls. 

toms. 

1. 

Stage  Coaches. 

1, 

Stamps. 

.1 

The  Press. 

,. 

Paper  Currency. 

,, 

Gaming  aa4  Lot- 

ii 

Mint. 

teries. 

.r 

Post  Office. 

,. 

Wandering  and 

,) 

Electric  Tele- 

dangerous  lunatics. 

graph. 

>• 

Cattle-trespass. 

,. 

Payment        of 

.. 

Possession  olarms. 

Watchmen. 

.. 

Foreigners. 

»» 

Municipalities. 

., 

Emigration. 

19 
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E 
Judicial  Sta 

Showing  the  Various  Judicial  Tribunals,  Original  and  Appellate, 


Class  of  Tribunal,  distinguishing  those  which  exercise 

powers  in  one  Department  from  those  exercising 

powers  in  two  or  three  Depa^rtments,  and 

those  consisting  of  paid  from  unpaid 

Judges. 


Village  OfiBcers  or  Punchayets 

Local  and  Subordinate  Mag[istrates  exercising  C  Paid  ^  ... 

Criminal  powers  only  ...  (.  Unpaid... 

Ditto       ditto       exercisin^r  Criminal  and  C  Paid  ^  ... 

Civil  powers        . . .  (.  Unpaid . . . 

Ditto       ditto        exercising  Criminal  and  C  Paid  ^  ... 

Revenue  powers     ...  (.  Unpaid... 

Ditto        ditto     exercising  Criminal,  Civil,  C  Paid  ^  ... 

and  Revenue  powers  ...  (.  Unpaid... 

Small  Cause  Courts  confined  to  proper  functions ... 

Ditto  exercising  also  Ordinary,  Civil,  or  Revenue 

powers        ...  ...  •••  ••• 

Moonsiff  s  exercising  only  Civil  powers ... 


Ditto 


exercising  also  Revenue  powers  ... 


Boards  of  Magistrates 


f  Paid     ... 

(.Unpaid... 


Magistrates  of   full   powers  exercising  only   Criminal 


Ditto 


powers 


exercising  also  Revenue  powers  ... 


Ditto  exercising  also  Revenue  and  Civil  powers  . . . 

Magistrates  exercising  powers  described  byAct  XV.  of  1 862 
(and  so  ottydetailing  all  the  different  classes  of  Tribunals 
existing  in  the  Province,  and  stating  separately  those 
exercising  any  different  combination  of  powers) 

Note. — ^The  above  are  only  examples,  and  where  any 
class  mentioned  docs  not  exist,  it  may  be  omitted.  Ses- 
sions and  Chief  Courts  and  all  other  Tribunals  will 
follow. 

WW  At  the  end  an  Abstract  should  be  given  showing  the 
total  number  of  Original  and  Appellate  Courts  of 
each  grade  in  each  Department. 
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In  supersession  of  Circular  Order,  dated  2nd  May 
1870,  directs  that  all  records  of  cases  sent  to 
the  Hig:h  Court  be  transmitted  by  Bang^hy 
Post  pre-paid,  instead  of  Letter  Post. 

CIRCULAR  ORDER  No.  33. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  and  Sessions  J udges  and  all  Magis- 
trates of  Districts,  dated  Calcutta,  the  23rd 
November  iSjo, 

(Civil  and  Criminal  Sides.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loeh,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 

In  supersession  of  the  instructions  con- 
tained in  Circular  Order  No.  8,  dated  '2nd 
May  last,*  the  Court  directs  that  all  records 
of  cases  sent  up  to  the  High  Court  may  be 
transmitted  by  banghy  post  instead  of  by 
letter  post,  pre-payment  of  the  requisite  post- 
age being  made  in  every  instance  in  the  man- 
ner prescribed  by  Rule  2  5  of  the  Post  Office 
Rules  notified  at  page  170,  Part  I.  of  the 
Gazette  ofjndia  of  12th  March  1870. 

2.  Should  there  be  no  sufficient  provision 
in  the  local  budgets  to  meet  such  a  charge, 
•  a  supplemental  estimate  of  the  cost  which 
will  probably  thus  be  incurred  should  be 
prepared  and  submitted  to  the  Comptroller- 
General  of  Accounts  at  once  for  transmission 
to  the  Government  of  India. 


Circulates  letter  to  the  Superintendent  of  Station- 
ery regarding  the  supply  of  slip  forms  for  Quar- 
terly Returns  prescribed  by  Circular  No.  31, 
dated  4th  November  last 

No.  3816. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Superintendent  of  Stationery,  dated 
Calcutta,  the  lyth  December  iSyo. 

(Civil  and  Criminal  Sides.) 

Present : 

The  lionble  G.  Loch,  Judge, 


Sir,— With   a   view   to    enable   the    Civil 
1?        r-  1      7^  •    •    ,     ^"^  Criminal  Au- 

tornts,  Cjvti  and  CrimtnaL 

A.  Statement  of  Civil  work 
in  the  Court  of  Subordi- 
nate Judg^e  or  MoonsifF, 
as  the  case  may  be. 

B.  Statement  of  appeals  be- 
fore the  Courts  of  Sub- 
ordinate Judp^es. 

C.  Statement  or  miscellane- 
ous work. 

(Two  forms  bear  this 
letter,  one  for  Sub- 
ordinate Judges,  the 
other  for  Moonsiffs.) 

D.  Statement  of  offences 
reported  and  persons 
tned. 


*  ij  W.  K.,  Civ.  Cirs.,  p.  15. 


thorities  subordi- 
nate to  Civil  and 
Sessions  Judges  to 
make  Periodical 
Returns  to  the  lat- 
ter in  such  forms 
as  shall  be  avail- 
able for  the  pre- 
paration of  the 
Quarterly  Returns 
enjoined  on  such 
Judges  by  C.  O. 
No.  31,  dated  4th 

^^'ovember  last,*    the   Court  have  prepared 

slip  forms  (A,  B,  C,  &  D)  as  per  margin,  of 

which   specimens  are    sent    herewith,    and 

direct  me  to  request  you  will  be  so  good  as 

to  provide  at  once  a  sufficient  supply  of  the 

same  for  the  use  of  Subordinate  Judges  and 

Moonsiffs,  as  well  as  of  District  Magistrates 

and  Sub-divisional  Officers. 


*  Ante^  Civil  Circulars,  p.  16. 
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2.  As  regards  the  Civil  forms  (A,  B,  &  C), 
I  am  to  point  out  that  Statement  B,  which 
relates  to  appeals  only,  will  not  be  required 
for  Moonsiffs  whose  Courts  are  purely  Courts 
of  original  jurisdiction ;  of  this  form,  there- 
fore, a  smaller  supply  will  suffice.  Speci- 
mens of  the  three  forms  above  mentioned 
in  both  Bengali  and  Oordoo*  are  sent  -here- 
with. These  Returns  will  be  submitted  by 
the  various  subordinate  Courts  to  the  Judge 
monthly.  Each  officer  will,  therefore,  re- 
quire 24  as  a  year's  supply,  /.  e.,  one  for 
despatch  and  one  for  record  in  his  office 
each  month.  To  this  number  six  more 
may  be  added  to  meet  contingencies,  acci- 
dents, &c.  A  year's  supply  therefore  to  each 
subordinate  Civil  Officer  should  not  exceed 
30  copies. 

3.  Form  D,  which  is  Criminal,  will  be 
required  by  Sub-divisional  Officers,  and  a 
specimen  in  Bengali  and  Oordoo  is  according' 
ly  forwarded. 

4.  As  the  above  Return  will  be  required 
to  be  made  quarterly,  and  as  two  copies  will 
be  necessary  for  each  officer,  one  for  his 
office  draft  and  the  other  for  the  despatch 
copy,  eight  copies  would  be  necessary,  to 
which  might  be  added  four  copies  to  provide 
for  accidents  and  other  contingencies.  It 
will,  therefore,  be  sufficient  if  12  copies 
of  each  form  are  provided  by  you  as  a  year's 
supply  for  each  officer  requiring  them. 

5.  For  your  information  and  guidance  ih 
applying  the  above  principle,  and  with  a 
view  to  check  local  indents,  I  am  to  append 
hereto  a  list  showing  the  number  of  Subor- 
dinate Judges  and  Moonsiffs  in  each  Judge- 
ship, as  well  as  the  number  of  Magistracies 
and  Sub-divisions  subordinate  to  the  High 
Courts. 


*  Note. — The  onlyOordoo  Judgeships  are  Bhaugul- 
pore,  Gya,  Patna.Sarun,  Shahabad,  andTirhoot :  the 
rest  may  be  supplied  with  Bengali  forms. 


6.  In  requesting  you  in  the  tirst  para- 
graph of  this  letter  to  lay  in  a  sufficient 
stock  of  these  Statements^  the  Coust  are 
particularly  anxious  to  avoid  a  very  large 
stock  of  Vernacular  slips  being  at  once  print- 
ed. It  is  their  intention  to  direct  Judges 
and  Magistrates,  in  making  their  indents,  to 
specify  the  number  of  Slip  Statements  that 
they  will  require  in  English  and  in  the 
Vernacular,  and,  after  these  forms  have  been 
in  use  a  short  time,  you  will  probably  not 
find  much  difficulty  in  estimating  with  toler- 
able exactness  the  number  of  both  kinds 
which  you  will  require  to  keep  in  store. 

7.  I  am  to  remind  you,  in  conclusion, 
that  all  indents  from  Subordinate  Judges 
and  Moonsiffs  are  to  be  submitted  through 
their  superior  the  District  Judge,  as  provid- 
ed in  paragraph  3  of  C.  O.  No.  16,  dated 
17th  June  1870.* 

I  have,  &c., 
(Signed)      F.  B.  PEACOCK, 

Registrar, 

P.S. — A  set  of  these  forms,  when  printed 
or  lithographed,  should  be  sent  for  record  in 
this  Office. 

CIRCULAR  MEMO.  No.  7. 

Copy  forwarded  to  all  Zillah  Judges  and 
District  Magistrates  for  information  and 
guidance,  with  the  request  that,  io  making 
their  indents  upon  the  Superintendeot  of 
Stationery,  they  will  pay  particular  attention 
to  the  instruction  given  to  thai  officer  in 
the  4th  paragraph'  of  the  annexed  letter, 
and  to  invariably  inform  him  of  the  number 
of  Slip  Statements  required  by  them  in 
English  and  the  Vernacular. 

By  order,  &c., 

(Signed)       F.  B.  PEACOCK, 

Registrar, 


*  Anie,  Civil  Circulars,  p.  1. 
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Staiement 

showing  the  number  0 

/*  Subordtnaie  Judges, 

Moonsiffs,  and  Sub-divisions, 

Number  of 

^Number  of 

MoonsifFs 

Number  of 

Number  of 

Districts. 

Subordmate 

(including 
additioniu 

Ma|^is- 

Sub- Divi- 

Judges. 

tracies. 

sions. 

Moonsiffs). 

Backergunge 

■  «•                      9 » p                     •• 

<             

6 

I 

4 

Beerbhoom 

••                        •••                      •■ 

* 

7 

1 

T^ 

Bhaugulpore 

•••                      •*•                      •• 

5 

2 

Q 

Burdwan,  East 

•  •                        •  ■  •                      ■  • 

II 

I 

•I 

„        West 

•••                      ■••                      •• 

7 

1 

>> 
1 

Chittaeong 
Cuttock 

2 

14 
4 

I 
3 

2 

Dacca 

-••                              ■•*                               •• 

3 

12 

2 

J 

3 

Dinagepore 

a  •  •                                              ■  •   ■                                                •  • 

9 

2 

V 

Gya 

riooghly 

2 

4 
9 

I 
2 

3 
2 

lessore 
Midnapore 

•  a*                                         ■*•                                         ■• 
■  •  •                                        •  •  ■ 

5 

5 
3 

Moorshedabad 

■  •a                                         ••■                                         •« 

5 

3 

Mymensing 

...                                         ... 

2 

11 

4 

Nuddea 

...                                         ...                                         •  • 

6 

Patna 

■■•                                         •■•                                        ■■ 

2 

3 
'I 

Furneah 

•  a  •                                        >   •  •                                         ■  » 

6 

Rajshahye 

■•«                                        •■«                                         ■• 

2 

6 

0 
3 

Rungpore 

■••                                         .*•                                         ■■ 

S 

f* 

I 

Sarun 

.■■                                              ■••                                              as 

4 

2 

Shahabad 

■•■                                              •«•                                              ■. 

3 

S;ylbet 
Tipperah 

... 

6 

12 

2 

3 

1 

Tirhoot 

■  •*                                              •■•                                             *• 

4 

2 

5 

24-Pergunnahs 

•  ■•                                              ■•>                                              •• 

2 

10 

7 

Assam 

•  ■•                                              ■■•                                              *• 

... 

•  •  ■ 

•  .  • 

w 

Kamroop 

•  •    *                                              •<%  •                                              •  . 

2 

2 

Gowalparah 

aaa                                              ■•■                                              ■• 

2 

I 

Durrung 

■   ••                                              .••                                             »■ 

2 

2 

Nowgong 

a««                                        ••»                                        •• 

2 

■  ■  • 

Seebsaugor 

...                                         ...                                         »• 

2 

2 

Luckinipore 

...                                         .  .  • 

2 

7 

Chota-Nagpore 

... 

■               . .  - 

... 

■  •  ■ 

0 

Hazareebaugh 

••a                                         m • •                                        mm 

3 

2 

Manbhoom 

•••                                         ...                                         .. 

4 

I 

Lohardagga 

...                                         ...                                         ■• 

2 

I 

Singbhoom 

•  ■  .                                         •  •  ■                                        •  ■ 

... 

Cachar 

■••                                              .aa                                              a. 

.  • . 

1     • 

1 

Cossyah  Hills 
Cooch  Behar 

•  *•                                              •■•                                             •• 

• .  • 

I 

."-                                              •«•                                             .« 

.               . .  • 

m 

julpigoree 

»«•                                             ••■                                              •• 

1 

1 

2 

Darjeeling 

•  ••                                              *••                                              •• 

1 

•• 

I 

45 
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Calls  for  information  regarding  the  increase  re- 
qnired  in  the  Subordinate  Judicial  Agency  in 
consequence  of  the  transfer  of  rent-suits  to  the 
Civil  Courts. 

CIVIL  CIRCULAR  ORDER  No.  34. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Zillah  Judges  of  all  the  Regula- 
tion Provinces,  except  Orissa,  dated 
Calcutta  J  the  loth  December  1870. 

(Civil  Side.) 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  L.  S.  Jackson,  and  E. 
Jackson,  Judges, 

The  Government  df  India  bemg  desiroas 
of  information  on  the  question  of  the  increase 
which  will  be  required  in  the  strength  of  the 
Subordinate  Judicial  Agency  in  Bengal,  111 
consequence   of   the   transfer   of    rent-suits 


*  Backergunge. 
rhittagong. 
Dacca. 
Gya. 
Jessore. 
Midnapore. 
Mymensingh. 
Tipperah. 
24-Pergiinnahs. 


from  the  revenue  10  the  Civil  Courts,  under 

the  operation  of  Act  VIIL 
(B.C.)  of  1869,  the  Court 
directs  that  the  Judges 
of  the  districts*  to  which 
Additional  Moonsiffs  have 
been  appointed  will  re- 
port how  far  that  assist- 
ance    has     been     found 

sufficient  to  cope  with  the  work  thrown 
upon  the  Moonsiffs  of  their  districts;  and 
that  the  Judges  of  the  other  districts  to 
which  the  new  law  has  been  extended  will 
state  how  far  they  have  succeeded  in  meeting 
the  accession  of  work  with  their  former 
stJift  of  Moonsiffb. 

2.  The  Court  also  requests  all  the  Judges 
of  the  districts  in  which  Act  VIIL  (B.  C.) 
of  1869  '^  ^"  force  to  report  the  actual 
number  (if  any)  of  Additional  Moonsiffs 
required  in  each  of  their  districts,  after  full 
and  careful  consideration  of  the  necessity 
for  making  any  proposition  involving  in- 
creased cost  to  the  State. 

3.  The  reports  must  show  fully  the 
grounds  of  any  recommendations  made,  and 
should  be  subthiUed  iti  time  td  reach  this 
office  by  the  ist  Janiiary  next. 
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Circulates  list  of  holidays  for  1871  for  the  Civil 
Courts  in  the  Lower  Provinces,  the  Behar 
Provinces  excepted. 

CIVIL  CIRCULAR  ORDER  No.  35. 

From  the  Registrar  of  the  High    Court  of 
Judicature  at  Fort  William  in  Bengal^  to 
all  Civil  Judges,  Loiver  and  Extra  Regu- 
lation Provinces y  dated  the  12th  December 
iS'jo, 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 


The   High   Court  of   Judicature   berebr 
Bhaugulpore.  authorizes  the  dosingof  the 

Gya.  Subordinate  Civil  Courts 

I^JU^;  in  the  districts  under  its 

Shahabad.  jurisdiction.  With  the  cx- 

Tirhoot.  ception  of  those  compris- 

ed in  the  province  of  Behar  and  named  on  the 
margin,  on  the  dates  specified  in  the  an- 
nexed  list,  being  the  Christian  and  Native 
Holidays  permitted  to  be  observed  in  ibe  en- 
suing year  1871. 

2.  The  Courts  are  not  to  be  closed  ex- 
cept on  the  days  specified ;  and  this  order  is 
not  to  be  taken  as  justifying  the  refusal  to 
do  any  act  or  make  any  order  for  which  em- 
ergent application  may  be  made,  or  whicii 
may  be  lawfully  made  or  done  out  of  Court. 


List  df  authorized  holidays  for  the  year  i8*ji, 
{Omitted  as[unnecessary,] 


Circulates  list  of  Holidays  for  1871  for  the  Civil  Courts  in  the  Behar  Districts. 

CIRCULAR  No.  36. 


From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
the  Judges  of  the  Districts  in  the  Behar 
Provinces,  dated  Calcutta,  the  13th  Decem- 
ber i8jo, 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  ^nd.  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 


The    High    Court  of  Judicature    hereby 

authorizes  the  closing^  of  the 
Subordinate  Civil  Courts  \m 
the  Districts  as  per  margia 
comprised  in  the  Province  of 
Behar  on  the  dates  specified 
in  the  annexed   list,   being 

Native  holidays  permitted  to 

the  ensuing  year. 

2.  The  Courts  are  not  to  be  closed  except 
on  the  days  specified,  and  this  order  is  not  to 
be  taken  as  justifying  the  refusal  to  do  aiij 
act  or  make  any  order  for  which  emergen^ 
application  may  be  made,  and  which  xnaj  be 
lawfully  made  or  done  out  of  Court. 


Bhaugiilpore. 

Gya. 

Patna. 

Sarun. 

Shahabad. 

Tirhoot. 

Christian  and 
be  observed  in 


List  of  authorized  holidays  for  the  year  i8ji  (Behar  Districts j. 

[^Omitted  as  unnecessary,] 


\    « 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


the  present  stock  of  Statements  Nos.  3  and  4 
is  exhausted. 

CRIMINAL  CIRCULAR  ORDER  No.   10. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Sessions  JudgeSy  dated  Cat- 
cutta,  the  12th  July  i8jo. 

(Criminal  Side.) 
Present  : 


Prescrihes  new  rules  regarding  the  preparation,    wrilten  on  the  reverse  side,  the  Judges  will 
Ac,  of  Sessions  Statements  Nos.   3  and  4.  1  submit  only  such  remarks  (if  any)  as  they 

and  a  new  Statement  No.  3  to  be  used  when  . ,  .  , 

may  consider  necessary  in  each  case. 

Provided,  however,  that  the  Judges  shall 
always  state  on  the  back  of  such  form  the 
grounds  on  which  any  person  punishable 
with  death  has  been  sentenced  to  any  punish- 
ment other  than  death  (Section  380,  Code 
of  Criminal  Procedure). 

And  the  Court  desire  that  Sessions  Judges 
will  state  in  the  same  place  the  reasons  which 
have  prompted  a  specially  light  or  specially 
severe  sentence  in  any  particular  case,  and 


also  the  reasons  of  any  difference  of  opinion 
The  Hon'bleSir  R.  Couch,  A7.,  Chief  Justice,  |  between  the  Judge  and  the  Assessors  or  Jury. 

and  the  Hon'ble  G.  Loch,  H.  V.  Bay  ley, 


L.  S.  Jackson,  J.  B.  Phear,  and  Sir  Charles 
Hobhouse,  Bart^y  Judges. 


When  the  stock  of  these  forms  has  been 
exhausted,  the  Judges  will  submit,  instead  of 
Statements  Nos.  3  and  4,  a  new  Statement 

>  No.  3  in  the  accompanying  form,  in  which 

The  4th  and  5th  Clauses  of  the  Circular     ,  -  ,  •.•      ^  •  1 

^  -^  the  case  of  every  accused  person  awaitmg  trial 

order  No.  5,  dated  12th  July  1867,*  are  here-    at  the  commencement  of  the  Sessions  shall  be 

by  rescinded,  and  in  lieu  thereof,  the  follow-  i  entered. 

The  column  headed  Verdict,  &c.,  shall  con- 


ing rules  are  prescribed. 

So   long  as  the  existing   stock  of  State- 
ments No.  3  and  No.  4  may  last,  Returns  in 
^  those  forms  shall  continue  to  be  submitted 
by  the  Courts  of  Session.     But  instead  of 
the  abstract  or  description  of  each  case  re-  > 


tain  a  statement  whether  the  accused  was 
tried  with  a  Jury  or  Assessors,  and  the  ver- 
dict or  opinion,  specifying  whether  such  ver- 
dict or  opinion  was  unanimous,  or,  if  not,  the 
particulars  of  such  difference. 

When  the  accused  person  has  been  acquit- 


ted, the  Judge  shall  specify  in  the  column  of 
quired  by  the  above-mentioned  Clauses  to  be    ^^^^^^^  ^^^^  ^^  considers  the  Magistrate  to 


*  8  W.  R.,  Criminal  Circulars,  p.  1 . 


1 


have  committed  without  suflicient  grounds. 

o 


m 

a 
o 

1 

s 


eS 


Criminal 


THE   WEEKLY    RfcPORTER. 


Circulars. 


rVoi.«iv; 


^ 


^ 


^ 
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Cancels  Circular  Order  No.  15,  dated  X3th  June 
Z870,  and  fequests  that  the  Criminal  Statements 
for  the  2nd  Quarter  of  1870  be  submitted  in  the 
old  Forms. 

CRIMINAL  CIRCULAR  ORDER  No.  11. 

JF'rom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengali  to  all  Criminal  Authorities  in 
the  Lower  and  Extra-Regulation  Pro- 
vinces, dated  Calcutta,  the  4th  August 
i8yo, 

(Criminal  Side.) 

Present: 

The  Hon'ble  G.  Loch,  H.  V.  Bay  ley,  and 
L.  S.  Jackson,  Judges. 

The  Court's  Circular  Order  No.  15,  dated 
13th  June  1870,*  is  hereby  cancelled,  as  the 
new  Forms  of  Returns  therein  referred  to  have 
not  yet  been  completed. 

The  Quarterly  Statements  of  Criminal 
Business  for  the  2nd  Quarter  of  1870  are  to 
be  submitted  in  the  old  Forms. 

*  13  W.  R.,  Criminal  Circulars,  p.  18. 


Points  out  how  the  return  of ' '  other  applications'* 

in  Sessions  Statement  No.  x  is  to  be  filled  up. 

CRIMINAL  CIRCULAR  ORDER  No.  12, 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Sessions  Judges,  Lower 
Provinces,  dated  Calcutta,  the  4th  August 
1870, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

As  it  appears  that  much  diversity  of  prac* 
tice  exists  in  respect  of  filling  up  the  return 
of  ''other  applications"  in  Sessions  State- 
ment No.  I,  the  following  general  rule  on 
that  head  is  to  be  observed : — 

Only  substantive  applications  to  the  Court 
in  which  the  Court  is  asked  to  make  some 
order  are  to  be  included,  but  not  mere 
"  Urzees"  by  way  of  return  to  an  order,  sum- 
mons, or  process,  as  from  persons  summoned  as 
Jurors  or  Assessors,  nor  communications  from 
Ministerial  Officers,  nor  (as  reported  to  the 
Court  in  one  instance)  written  applications 
from  the  Government  Pleader  when  he  ap. 
pears  to  conduct  the  trial  in  Sessions  cases. 
Such  applications  are  quite  unnecessary,  as 
it  needs  only  to  be  noted  in  the  proceed- 
ings that  "  appeared  on 
the  part  of  Government  as  prosecutor." 

Applications  for  authenticated  copies  of 
documents,  not  being  applications  under 
Section  440,  Code  of  Criminal  Procedure, 
are  to  be  included. 


e 
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Resrardingf  the  trnployment  pf  Mooktemra  for 
aaitora  in  cties  before  Magiobmtet. 

CRIMINAL  CIRCULAR  ORDER  No.  13. 

F'rom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Criminal  Authorities  in  the 
Lower  Provinces^  dated  Calcutta,  the  2gth 
August  r8j6, 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Richard  Couch,  if/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  ley,  L.  S.  Jackson,  and  £.  Jackaon, 
Judges. 


The  Court  are  of  opinion  that  injustice  and 
hardship  may  often  ensue  from  the  indiscri- 
minate exercise  by  Magistrates  of  the  power 
conferred  upon  them  by  Section  432  of  Act 
VIII.  of  1869,  of  refusing  to  permit  Mook- 
tears  to  act  and  plead  for  accused  persons  in 
the  Criminal  Courts. 

2.  The  Court  think  fit,  therefore,  to  point 
out  to  all  Magistrates  that  the  terms  of  the 
above  law  do  not  warrant  any  general  rule 
for  the  exclusion  of  Mooktears  in  all  cases, 
but  only  allow  the  exercise  by  Magistrates  of 
a  discretion  in  each  case  as  it  arises.  And 
the  Court  expect  that  Magistrates  will  not, 
by  indiscriminate  exclusion  of  persons  who 
are  invested  by  law  with  a  distinct  profes- 
sional status  in  criminal  trials,  deprive  parties 
of  legal  aid  which  they  could  frequently  ob- 
tain at  a  moderate  cost. 


fir 


I 


•   i 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  28ih  June  1870. 

Prestni : 

Sir  James  W.  Colvile,  The  Judge  of  the  High 
Court  of  Admiralty,  T.ord  Justice  Giffard, 
and  Sir  Lawrence  Peel. 

Mitakshara  Law— Succession— Great-Great- 
Great-Grandson— Exclusion  from  heirship*— 
Preference  among  heirs. 

On  appeal  from  the  laU  Sudder  Court  at 

Agra. 

Bhyah  Ram  Singh  and  another 

versus 

Bhyah  Ugur  Singh  and  another. 

Under  the  Mitakshara  law,  a  jfreaUsfreat-gfreat- 
erandson  of  a  common  ancestor  is  not  excluded  from 
mheriting  as  a  gentile  to  a  great-grcat-great-grandson 
on  the  ground  that  he  is  too  remote  in  descent  from  the 
common  ancestor. 

When  a  question  of  precedence  am ong\' heirs  arises, 
as  precedence  is  founded  on  superior  efficacy  of 
oblations,  that  principle  must  be  applied  to  the  solution 
of  the  difficulty.  No  ground  of  entire  exclusion  exists 
if  the  opposing  parties  confer  inferior  benefits  or  bene- 
fits in  equal  degree  only ;  but  where  all  the  contending 
kindred  are  in  an  equal  degree  remote,  and  where  the 
benefits  conferred  are  equal,  though  slight,  the  principle 
of  selection  founded  on  superior  efficacy  is  inapplicable 
to  the  solution  of  that  question  of  precedence. 

The  suit  out  of  which  this  appeal  arose 
was  brought  in  the  Court  of  the  Principal 
Sndder  Ameen  of  Goruckpore,  by  the 
plaintiffs,  as  heirs,  after  the  death  of  his 
widow,  who  survived  him,  of  one  Jaskurun 
Singh,  to  recover  certain  moveable  and 
immoveable  estate,  the  property  of  the 
deceased  at  his  death. 

,  The  title  as  heirs  was  described  generally 
in  the  plaint,  but  the  coarse  in  which  it  was 
derived  appeared  by  a  pedigree  exhibited  by 
the  plaintiffs,  and  filed  with  the  plaint.  It 
thus  appeared  that  the  plaintiffs  claimed 
as  kindred  of  the  deceased,  connected  with 
btm  by  descent  from  their  common  ancestor, 
Chuttur  Bainee  Singh. 

By  the  pedigree  it  appeared  that  the  plaint- 
ilTs  and  the  deceased  were  in  an  equal  degree 
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removed  from  the  common  ancestor,  being 
his  great-great-great-grandsons.  The  appel- 
lants contended  that  the  plaintiffs  were  too 
remote  in  descent  from  the  common  ances- 
tor to  be  capable  of  succeeding  to  the  de- 
ceased. 

At  the  widow's  death  the  heirs  of  the 
husband  at  that  time  alive  were  the  legal 
heirs.  The  property  claimed  was  at  that 
time  in  the  possession  of  the  defendants 
under  alleged  alienations  by  the  widow. 
Into  the  validity  of  their  titles,  respectively, 
no  inquiry  could  be  made  by  the  Appellate 
Court  in  India  from  the  mode  in  which  the 
case  was  submitted  to  it ;  and  the  appel- 
lants may  be  treated  simply  as  parties  who 
had  a  right  to  put  the  plaintiffs  to  proof  of 
their  title.  It  was  conceded  on  the  argu- 
ment that  they  were  not  descendants  of  the 
common  ancestor. 

The  defendants  denied  the  plaintiff's 
title.  Admitting  the  pedigree  to  be  correct 
as  far  as  it  went,  and  assuming,  for  the 
purpose  of  raising  their  objection  to  the 
title,  all  that  the  pedigree  stated  to  be  true, 
they  contended  by  their  answer  that  the 
plaintiffs  were  not  within  the  line  of  heirs. 
They  raised  also  two  other  objections  in 
bar  of  any  inquiry  into  their  own  title,  m., 
that  the  suit  was  barred  by  limitation  of 
time,  and  that  the  matter  of  the  plaintiff's 
title  was  res  judicata,  and  had  been  ad- 
judged against  parties  in  privity  of  title 
with  the  plaintiffs.  As  these  two  objections 
were  not  insisted  upon  on  the  argument  of 
this  appeal,  it  is  unnecessary  to  state  the 
facts  as  pleaded  on  which  they  rested. 

The  suit  did  not  proceed  in  the  Zillah 
Court  beyond  the  framing  of  issues,  at  which 
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stage  the  Judge  framed  three  issues  in  bar 
involving  the  three  points  above  stated. 
Deciding  all  three  against  the  plaintiffs,  he 
dismissed  their  suit.  On  the  title  he  took 
the  opinion  of  the  Pundit  of  the  Court, 
whose  bywustha  was  to  the  effect  that  the 
plaintiffs  were  beyond  the  line  of  heirs, 
and  was  in  direct  affirmance  of  the  objec- 
tion raised  by  the  answer. 

From  this  decision  the  plaintiffs  appealed 
to  the  late  Sudder  Court  of  the  North- 
western Provinces,  which  reversed  the 
decisions  of  the  Court  below  on  all  the  three 
issues  in  bar,  and  remanded  the  case  to  the 
Court  below  for  trial.  The  correctness  of 
this  decision  on  the  second  and  third  issues 
in  bar  admits  of  no  dispute,  and  it  is  un- 
necessary to  notice  them  further. 

As  no  decision  was  given  in  the  suit 
below  except  on  the  issues  in  bar,  as  the 
Sudder  Court  remanded  the  suit  for  trial, 
and  as  the  appeal  to  Her  Majesty  is  limited 
necessarily  to  the  decree  reversing  that  of 
the  Court  below  on  the  issues  in  bar,  their 
Lordships  will  be  careful  to  limit  their 
observations  as  well  as  their  decision  in 
this  case,  strictly  to  the  matter  on  which 
the  decree  under  appeal  proceeded. 

The  decision  in  the  Sudder  Court,  as  well 
as  that  in  the  Court  below,  may  be  viewed 
as  in  the  nature  of  a  demurrer,  on  which  any 
consideration  of  possible  title  on  other  assum- 
ed states  of  facts  would  have  been  irregular. 
The  decision  of  this  case  involves  the  consi- 
deration of  a  most  important  part  of  that 
vexed  and  difficult  subject— the  Hindoo 
Law  of  Succession.  It  must  be  limited  to  the 
validity  of  the  title  pleaded. 

The  title  pleaded  is  that  of  some  in  the 
class  termed  Gentiles,  asserting  priority  in 
that  class.  The  derivation  of  title  to  the 
succession  of  the  deceased  opening  on  the 
death  of  his  widow  who  survived  him  is 
made  necessarily  from  a  common  ancestor 


who  is  named,  and  from  whom  the  lines  of 
the  deceased  and  the  claimants  are  respec- 
tively traced.  The  pedigree,  if  it  be  fnll 
and  true,  establishes  community  of  family, 
kindred,  and  priority,  unless  the  objection  of 
the  defendants  be  sustained;  and  nothing 
more  is  needed  to  be  pleaded  or  proved  in 
support  of  that  title  if  valid.  If  it  be  not  a 
good  title  of  inheritance  by  the  Hindoo  Law, 
the  plaintiffs'  suit  must  fail.  The  issue  in 
bar  submits  the  objection  to  decision.  The 
pedigree  for  the  purpose  of  the  appeal  must 
be  taken  to  be  both  full  and  true. 

No  objection  founded  on  alleged  facts  not 
apparent  on  the  face  of  the  pedigree  can  be 
urged  against  a  decree  which  did  not  proceed 
upon,  and  could  not  have  proceeded  upon, 
grounds  not  raised  by  the  issue  in  bar.  The 
question,  then,  is  reduced  to  this,  whether 
the  plaintiffs,  being  great-great-great-grand- 
sons of  the  common  ancestor,  were  too 
remote  in  degree  to  be  heritable  as  Gentiles. 

The  subject  is  important :  it  is  beset  by 
difficulties  raised  by  varying  opinions,  deci- 
sions, and  comments  on  a  text  clear  enough, 
if  interpreted  by  the  principles  of  the 
Hindoo  Law  according  to  the  Benares  School, 
which  is  the  most  orthodox  of  the  different 
schools.  The  governing  authority  of  that 
school  is  the  Mitakshara.  The  compiler  of 
the  Mitakshara  is  said  to  have  been  an  ascetic 
or  devotee,  and  from  that  source  nothing  at 
variance  with  the  religion  of  the  Hindoos  is 
likely  to  have  flowed.  The  Hindoo  Law 
contains  in  itself  the  principles  of  its  own 
exposition.  The  digest  subordinates  in 
more  than  one  place  the  language  of  texts 
to  custom  and  approved  usage.  Nothing 
from  any  foreign  source  should  be  intro- 
duced into  it,  nor  should  Courts  interpret 
the  text  by  the  application  to  the  language 
of  strained  analogies.  Approaching  this 
somewhat  delicate  subject  with  an  unfeigned 
desire  to   decide   it  in   harmony    with  the 
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religious  feeling  of  Hindoos,  their  Lordships 
observe  that  the  case  furnishes  no  evidence 
M'hatever  that  the  decision  under  appeal 
disturbs  that  harmony.  On  the  contrary, 
the  Judges  of  appeal  overrule  a  former 
decision  given  in  their  own  Court,  whichj  in 
their  opinion,  had  disturbed  it. 

The  Mitakshara,  in  the  $th  and  6ih  Sec- 
tions of  the  2nd  Chapter,  recognizes  two 
successive  classes  of  heirs :  first  "  gentiles ;" 
next,  bandhoos ;  after  them  it  places  certain 
special  persons,  and  after  these  last,  the 
State,  the  uliimus  hccres. 

Whatever  descent  prevails,  and  even 
where  the  State  takes  by  escheat,  the  duty 
of  some  ceremonial  performance  to  the  de- 
ceased is  still  enjoined. 

The  "family"  is  the  cherished  institu- 
tion of  Hindoos.  Individual  separate  owner- 
ship  is  less  the  subject  of  the  general  re- 
marks of  commentators  on  the  Hindoo  Law 
than  the  associated  aggregate  community, 
the  family.  In  this  respect  an  analogy  is 
observed  between  family-ownership  and  that 
of  the  old  village-community.  Consequent- 
ly, family-union  or  connection  derived  from 
a  common  head,  the  founder  of  the  family, 
may  reasonably  be  regarded,  amongst  a  pa- 
triarchal people,  as  the  source  of  the  entire 
class  from  which  a  succession  of  heirs  may 
be  derived.  Again,  as  males  are  preferred 
to  females  in  succession,  from  religious  rea- 
sons, this  same  class  may  be  reasonably 
subject  to  the  condition  that  the  descent  be 
\  generally  derived  from  males,  who,  for  the 
^  same  reason,  may  obtain  a  constant  prefer- 
ence. The  text  of  the  whole  of  the  5th 
•and  6th  Sections  of  the  2nd  Chapter  of  the 
Mitakshara  is  in  the  strictest  conformity  to 
these  principles.  The  Gentiles,  or  go- 
traja,  from  the  gotra,  are  described  as 
descending  from  one  common  stock  a 
male,  and  derived  generally  through  males, 
as    forming   a    family,    though    embracing, 


possibly,  many  families,  and  such  original 
bond  of  union  is  regarded  as  necessary  to 
the  constitution  of  the  gotra.  These  condi« 
tions  are  all  that  are  stated  as  necessary  to 
the  constitution  of  the  class  of  Gentiles, 

As  regulating  preference  of  succession 
amongst  them,  the  law  of  succession  amongst 
Gentiles  classifies  them  further,  as  sapindas 
and  samanoducas.  The  first  it  treats  as  prior 
to  the  second,  but  excludes  neither,  within 
limits  wide  enough  to  include  the  present 
plaintiffs.  As  the  plaintiffs  then  in  this  case 
show  a  common  ancestor,  a  gotra,  a  commu- 
nity of  family,  a  descent  which  extended  to 
the  deceased  and  themselves,  they  appear  to 
satisfy  every  condition  of  the  text,  and  as 
the  decision  appealed  from  proceeds  upon 
the  above  grounds,  and  strictly  conforms  to 
the  language  of  the  Mitakshara,  it  follows 
that  it  must  be  affirmed,  unless  it  can  be 
shown  that  the  plain  language  of  the 
Mitakshara  has  received  some  qualification 
by  usage  or  judicial  construction. 

The  decision  of  the  present  case  does  not 
require  that  the  Court  should  distinguish 
sapinda  from  sapinda,  nor  define  where 
sapindas  cease  and  samanoducas  begin. 
This  is  not  a  case  of  priority  between  two 
persons  claiming  as  heirs,  or  between  two 
classes  of  heirs ;  it  is  one  of  asserted  exclu- 
sion from  inheritance  raised  by  persons  not 
competitors  in  the  prescribed  degrees  of 
heirs. 

The  question  of  preference  is  distinct 
from  that  of  entire  exclusion.  When  a  ques- 
tion of  preference  arises,  as  preference  is 
founded  on  superior  efficacy  of  oblations, 
that  principle  must  be  applied  to  the 
solution  of  the  difficulty.  It  obtains  pro- 
perly when  a  succession  opens  to  a  deceased, 
when  the  question  mooted  is  a  real  one  (at 
least  in  the  contemplation  of  pious  Hindoos), 
viz.,  who  best  can  confer  on  the  deceased 
and  his  ancestors    not  fully   benefited  the 
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benefits  which  the  grades  of  oblations  offer 
in  differing  degrees.  Where  no  sexaal  or 
personal  incapacity  exists,  no  gronnd  of 
entire  exclusion  from  Inheritance  exists  if 
the  opposing  parties  confer  inferior  benefits, 
or  benefits  in  equal  degree  only.  In  such  a 
case  what  reason  could  justify  a  sentence  of 
exclusion  from  inheritance  on  a  claim  to 
put  a  limitation  on  language  which  declares 
the  whole  class  heritable,  and  not  simply 
some  persons  found  in  it?  Where  all  the 
contending  kindred  are  in  an  equal  degree 
remote,  and  where  the  benefits  conferred  are 
equal,  though  slight,  the  principle  of  selec- 
tion founded  on  superior  efficacy  is  inap- 
plicable to  the  solution  of  that  question  of 
precedence. 

Had  a  course  of  decisions  or  had  the 
actual  practice  of  Hindoos  confirmed  the 
view,  which  some  framers  of  genealogical 
tables  appear  to  have  taken  of  this  subject, 
it  would  have  been  the  duty  of  the  Courts 
of  Justice  to  interpret  the  language  of  the 
Mitakshara  by  the  aid  of  this  modern  light; 
but  such  is  not  the  case,  the  weight  of  opinion 
and  of  decision  is  against  the  appeal. 

The  Sudder  Court  observed  that  the  judg- 
ment  below  had  followed  a  case  which  had 
been  overruled  in  two  succeeding  cases  in 
the  same  Court.  It  treated  the  overruled 
case  as  one  which  broke  in  upon  the  uniform- 
ity  of  the  law.  The  Sudder  Court  further  sup- 
ported its  opinion  by  the  authority  of  two 
cases  decided  in  the  Privy  Council.  The 
case  in  4  Moore,  p.  292,*  was  governed 
by  the  law  of  the  Mitakshara,  but  the  point 
as  to  the  calculation  of  the  degrees  for 
which  it  was  cited  as  an  authority  was 
rather  assumed  than  decided,  for  the  decision 
proceeded  on  the  ground  that  the  Bengal 
School  was  the  one  to  be  followed  in  that 
case.  In  the  case  In  2  Moore,  p.  132,  the 
very  passages  of  the  Mitakshara,  and  that 
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from  Menu  which  has  been  relied  on  in 
this  case  and  in  the  Court  of  Appeal  ii^ 
India,  referring  to  the  "seventh  person'* 
and  the  limits  of  (he  line  of  sapindas,  received 
an  authoritative  exposition.  That  case,  it  is 
true,  was  one  to  which  the  doctrine  of  the 
Mithila  School  was  applicable,  but  the  Inter- 
pretation of  the  text  was  unaffected  by  that 

distinction. 
If  this  last  case  be  attentively  considered. 

and  the  learned  and  elaborate  opinion  of 
Mr.  Harrington  be  carefully  studied,  it  will 
clearly  appear  that  the  preponderance  of  the 
opinions  of  the  various  Pundits  then  con- 
sulted was  greatly  on  the  side  of  the  literal 
construction  of  the  Mitakshara.  The  judg- 
ment of  the  Privy  Council  concludes  that 
the  Bandhoos  do  not  inherit  "till  those  on 
the  father's  side  to  the  seventh  degree  have 
been  exhausted."  As  the  judgment  is 
founded  in  a  great  degree  on  that  of  Mr. 
Harrington,  and  expresses  no  dissent  feom 
his  method  of  arriving  at  the  seventh  persoa, 
by  taking  six  degrees  in  the  descending  or 
ascending  line,  the  Sudder  Court  was  justi- 
fied in  treating  this  point  as  settled  by 
authority,  and  the  plaintiffs  as  Gentiles 
within  the  degrees,  and  so  entitled  to  inherit. 
The  Pundits  may  be  taken  as  fair  exponents 
of  the  views  of  the  Hindoo  people  on  such 
subjects,  and  as  the  great  majority  of  them 
supported  the  Inclusive  construction  which 
ranks  the  descendants  to  the  sixth  degree 
amongst  the  class  of  sapindas,  there  is  no 
reason  for  supposing  that  the  plain  con* 
struction  of  the  language  of  the  text  of 
Menu,  and  of  its  authoritative  comment, 
will  clash  with  the  religious  feeling  of 
Hindoos. 

Their  Lordships  are  of  opinion  (hat  the 
decision  appealed  from,  on  the  materials 
before  the  Court,  on  the  issues  in  bar,  was 
correct,  and  they  will  humbly  advise  Her 
Majesty  that  the  appeal  be  dismissed  with 


*  Ranee  Srimutty  Dabea,  appellant,  7  W.  R..  p.  44.  •  COSlS. 
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i  The  28th  Jnne  1870. 

►  Present  : 

Lord  Cairns,  Sir  James  W.  Colvile,  the 
Judge  of  the  High  Court  of  Admiralty, 
Sir  Joseph  Napier,  and  Sir  Lawrence 
Peel. 

Usufruct— Suit— Account 
j       0.1  appeal /ran  the  High  Court  at  Agra, 
Nawab  Mahomed  Ameenooddeen  Khan, 

versus 

Mozuffer  Hossein  Khan. 

Where  a  widow  was  put  in  possession  of  the  proper- 
ty  of  her  husband,  in  order  to  obtain  by  that  possession 
payment  of  her  dower  ( 10,000  Rs.),  and  she,  and  after  her 
death,  her  heir,  continued  in  possession  for  15  years,  it 
was  held  that  there  was  a  very  strong  presumption  that 
the  dower  was  paid  off :  in  a  suit  to  recover  possession 
of  the  property  from  the  heir  of  the  widow,  the  proper 
course  would  be  to  direct  an  account  to  be  taken  with  a 
view  to  see  if  the  dower  had  been  paid  ;  and  in  that 
cventj  to  make  the  heir  repay  the  difference;  or  if 
otherwise,  to  order  plaintiff  to  pay  the  difference  as 
the  terms  of  obtaining  possession  of  the  estate. 

Lv  this  case,  so  long  ago  as  the  year  1855, 
the  widow,  who  has  been  termed  in  the  pro- 
ceedings the  Begum,  was,  by  a  decree  of 
the  Court,  put  into  possession  of  the  proper- 
ty of  her  husband,  in  order  to  obtain  by 
that  possession  payment  of  her  dower,  which 
was  fixed  by  the  decree  at  a  sum  of  Rupees 
io,ooo;  and  she,  during  her  lifetime,  and 
after  her  death,  her  heir,  who  is  the  present 
appellant,  have  continued  in  possession  of 
the  property  ever  since  that  time. 

Whatever  might  have  been  the  presump- 
tion as  to  payment  by  means  of  possession 
at  the  end  of  a  year  or  two  years  after  pos- 
\  session  was  taken,  certainly  at  the  end  of 
\  15  years  there  would  be  a  very  strong 
presumption  either  that  payment  of  Rupees 
10,000  had  been  effected  by  means  of  the  pos- 
session, unless  (as  does  not  appear  to  have 
been  the  case)  the  value  of  the  property  was 
extremely  inconsiderable,  or,  at  all  events, 
that  justice  would  not  have  been  done  unless 
an  account  were  taken  for  the  purpose  of 
seeing  whether,  by  means  of  possession,  pay- 
ment had  been  effected. 


Therefore,  when  the  present  plaint;  out 
of  which  this  appeal  originates,  was  brdught 
before  the  Court,  the  course  to  be  taken, 
according  to  our  ideas  of  what  is  proper  to 
be  done  in  such  a  case,  would  have  been  to 
have  directed  an  account  (which  indeed 
was  asked  by  the  plaint),  for  the  purpose 
of  seeing  what  had  been  the  amount  of  re- 
ceipts by  the  Begum  and  her  heir  during  the 
time  they  were  in  possession,  and  of  finding 
whether  she  had,  in  point  of  fact,  been  over- 
paid her  dower,  and,  in  that  event,  making 
her  heir  repay  the  difference ;  or,  if  it  was 
found  that  she  had  been  under-paid  to  order 
the  plaintiff  in  the  suit  to  pay  the  difference 
as  the  terms  of  obtaining  possession  of  the 
estate. 

Now,  that  has  not  been  done  ;  but  the 
plaintiff  has  been  ordered  to  pay  the  exact 
sum  representing  that  proportion  of  the 
whole  of  the  dower  of  the  Begum  which 
corresponds  to  the  share  of  the  estate  which 
he  claims.  If  an  appeal  had  been  brought, 
not  by  the  appellant,  but  by  the  respondent, 
complaining  that  scant  justice  had  been  done 
by  that  form  of  decree,  their  Lordships 
would  have  been  under  the  necessity  of 
considering  whether  there  had  not  been  a 
miscarriage  of  the  Court,  and  whether  less 
of  justice  had  been  donie  to  the  plaintiff  in 
India  than  ought  to  have  been  done  to  him. 

But  no  such  appeal  has  been  brought. 
The  form  of  the  decree  abroad  has  dismissed 
the  whole  of  the  plaint,  except  that  part  of 
it  in  respect  of  which  relief  has  been  given, 
and  therefore  has,  in  effect,  dismissed  th6 
plaint  so  far  as  it  asked  for  an  account  of 
mesne-profits. 

There  has  been  no  appeal  against  that ;  and 
their  Lordships,  with  some  regret,  find  that 
in  disposing  of  this  appeal,  they  are  unable 
even  to  leave  open  the  question  of  whether 
in  India  a  decree  could  hereafter  be  made 
for  an  account  of  mesne-profits.  ^ 
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But  now,  turning  to  the  grounds  of  com-  collector  to  clear  awar  any  cload  upon  the 
plaint  made  by  the  appellant  with  regard  to  i  title  that  might  exist  by  reason  of  the  aigo- 
this  decree,  their  Lordships  find  them  to  >  ment,  that  the  confiscation  awarded  against 
be  these.  I  Hossein  Khan  might  extend  to  the  propertv 

The  appellant,  in  the  first  place,  complains  j  ^^  ^^^  present  respondent, 
that  this  second  suit  was  unnecessary ;  and  !  The  next  objection  made  by  the  appellant 
that  the  respondent,  resting  upon  the  former  is  that  the  money — ^the  Rupees  3,750 — was  not 
decree,  the  decree  of  1855,  might,  on  j  tendered  before  this  suit  was  instituted.  Their 
tendering  his  share  of  the  dower,  without  Lordships  think  that  the  decree  has  done  full 
more,  have  obtained  possession  of  his  share  '  justice  to  the  appellant  on  this  score.  The 
of  the  estate.  It  is  sufficient  on  that  point ,  decree  has  ordered  payment  to  be  made  as 
to  observe  that  when  brought  into  Court,  I  the  terms  of  the  respondent  obtaining  pos- 
the  appellant  assumed  no  such  attitude  ;  on  j  session  of  the  property.  Then  as  to  the  claim 
the  contrary,  he  contested  the  whole  right  of ;  for  some  expenditure  upon  a  mosque.,  that 
the  respondent ;  and  although  if  he  had,  upon  was  hardly  urged  at  the  Bar  before  their  I^iOrd* 
being  brought  into  Court,  said  to  the  respond-  ,  ships  ;  and  no  right  whatever  is  shown  to  add 
ent  that  the  only  complaint  he  had  was  j  that  sum  by  way  of  charge  upon  the  estate 
that  the  suit  was  unnecessary,  and  that,  on  before  the  estate  is  given  up.  Then  as  re- 
receiving  his  share  of  the  dower,  he  would  be  gards  the  two  villages,  which,  it  appears, 
ready  to  give  up  possession,  such  an  argu-  1  were  given  to  the  present  respondent  by  th« 
ment  might  have  been  urged  now  as  that ,  Begum,  it  is  said  that  those  villages  oujb.' 
the  suit  was  unnecessary,  their  Lordships  to  have  been  taken  into  account  in  dimioc- 
think,  that  after  the  resistance  offered  by  ,  tion  of  the  share  of  the  property  awarded 
the  appellant  to  the  suit  in  India,  it  is  !  now  to  the  respondent.  Their  Lordships 
impossible  for  him  now  to  take  an  objection,  ■  are  unable  to  see  how  that  could  properly 
which,  after  all,  is  only  an  objection  on  the  be  done.  It  is  scarcely  credible  to  suppose 
score  of  costs.  !  that   when  those   two  villages   were   made 

, .    ,  I  over  by  the  Begum  to  the  present  respond- 
The  next  objection  is  of  the  same  kmd.  . '  _  1  .     j  j  *         u   *u 

'       ,         ,,,..!  ent,  the  Begum  intended  to  make  them  over 
The  appellant  complains  that  before  mstiiu-  >   .      ,  ,.u      .•       *u        t         w        1  • 

^^  ,.«..,        .     1^     ,j    simply  as  liberating  them  from  her  claim 

tine:  this  suit,  the  plaintiff  m  the  suit  should  ■       ,  .     r      j  f      *u  *  •     l  1. 

^         ,    ,      . ,     ,      ^  ,      and  security  for  dower,  for  that  is  the  result 

have  settled  with  the   Government,   or  the  '  , ,       .      r  u       .        .  .         . 

,  ,     ^  ,  .         ,        that  would  arise  from  the  view   taken   bv 

aeent  of  the  Government,  the  question  whe-  '  ,  ,,  ^.  •  , ' 

*      .        ,     ,  ,  /.       .        ^   ,     I  the  appellant.    Thev  were  made    over   bv 


ther  there  had  been  any  confiscation  of  the 


the  Begum  to  the  respondent,  apparently. 


property  of  this   respondent.     That,   again,  '  .    •.  j  -t         *u  .  l 

^     ^     ^  "  T    .      .      ,    I  by  wav  of  gift ;  and  if  so,  they  must  have 

is  simply  a  question  of  costs.     It  is  simply    /       '     ,  .       .     /.    u 

. ,  r  been  made  over,  not  out  of  the  portion  in 

that  a  plaint  with  a  greater  amount  of  costs '    .  ^  r   1.       i_  •        c    ^ 

^       ,  .  „  ,         dispute,  but  out  of  the  other  portion  of  ihc 

has   been  thrown  upon  the  appellant,  than  1       '^  , .  1     u    n  .  1  j 

, .     ..   ,        '  estate  to  which  the  Begum  was  entitled, 
would  have  been  thrown  upon  him  if  these 

preliminary   proceedings    had    been   taken,  j      Under  these  circumstances,   their   Lord* 

Their   Lordships  are   not  prepared   to  say  j  ships  are  of  opinion  that  the  appeal  fails  on 

that  the  form  adopted  was  an  improper  form,  1  all  the  grounds  urged  by  the  appellant,  and 

or  that  it  was  by  any  means  inconvenient  in    all  they  can  do  with  it  is  himably  to  recom- 

proceeding  for  the  recovery  of  this  property    mend     Her    Majesty    to    dismiss    it     with 

in  the  same  suit,  to  call  on  the  Government    costs. 
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The  i2lh' July  1870. 

Presenl : 

The  Master  of  the  Rolls,  Sir  James  W. 
Colvile,  Sir  Joseph  Napier,  and  Sir 
Lawrence  Peel, 

Purdah  woman— Deed— Death-bed  disposition. 

On  Appeal  from  the  High  Court  at 
CalcuttaJ* 

Grish  Chunder  Lahorce 

versus 

!^Iussamut  Bhuggobutty  Debia  and  others. 

Where  a  deed  purports  to  have  been  executed  by  a 
purdah  woman,  the  Court  should  sec  that  it  was  fairly 
taken  from  her,  and  that  she  was  a  free  agent,  and  duly 
informed  of  what  she  was  about.  When  the  dis- 
positbn  is  in  the  nature  of  a  death-bed  disposition, 
the  Court  that  upholds  it  ought,  from  whomsoever  it 
proceeded,  to  be  satisfied  that  it  was  the  free  voluntary 
act  of  the  party  by  whom  it  purports  to  have  been  exe- 
cuted and  expresses  his  real  intention. 


Tufi  appellant  in  this  case  is  the  heir-at-law 
of  Sarodapershad,  who  was  the  adopted  son 
and  heir  of  Kali  Kant  Lahoree.   The  respond- 
ents are  the  sisters  of  Mirnamoye  Debia, 
deceased,  who  was  the  widow  of  Kali  Kant. 
The  suit  which  has  given  rise  to  this  appeal 
was  a  suit  in  the  nature  of  an  ejectment 
brought  by  the  respondents,  claiming  under 
a  deed  of  gift  from  Mirnamoye,  to  recover 
from  the  appellant  three  several,  parcels  of 
land.    Their  case  was  that  these  lands,  which, 
on  three  different  occasions,  had  unquestion- 
ably   been    purchased    in    the    name     of 
Mirnamoye,   were  part  of  her  stridhun  or 
peculiar  property ;  that  she  had,  therefore,  the 
^ower  of  disposing  of  them,  and  had  effectu- 
ally exercised  that  power  by  the  deed  of  gift 
in  question.    The  case  of  the  appellant  was 
that  the  lands,  though  purchased  in  the  name 
of  Mirnamoye,  were  purchased  by  Kali  Kant 


f 


I 
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•  From  the  judsmient  of  L.  S.  Jackson  and  Levinee, 
J.,  dated  8th  December  1863,  passed  in  Regular 
ppcal  No.  22-j  of  1SO3— ^pot  reported. 


with  his  own  funds  in  the  name  of  his  wife, 
and  formed  part  of  his  estate  in  which,  under 
his  will,  she  had  only  a  life-interest;  and 
farther  that  the  alleged  deed  of  gift  was  either 
a  forgery,  or,  having  been  procured   from 
Mirnamoye  by  the  fraud  and  contrivance  of 
her  brothers,  was  not  an  effectual  disposition 
of  the  properly.     It  lay,  therefore,  upon  the 
respondents,  who  was  seeking  to  disturb  the 
possession  of  the  appellant,  to  establish  both 
that    the    property    was    the    stridhun    of 
Mirnamoye,  and    that    she    had   effectually 
conveyed  it  by  this  deed  of  gift.    If  either 
of  these  issues  be  determined  against  them, 
it  follows  that,  on  the  death  of  Mirnamoye, 
the  title  to  the  lands  in  question  passed  to 
Sarodapershad,  who  was  the  heir-at-law  of 
both  his  adoptive  father  and  his  adoptive 
mother ;  and  that  the  appellant  as  his  heir  is 
entitled  to  retain  possession  of  them.    Both 
issues   were    however   determined,    first   by 
Zillah  Court,  and  afterwards  on  appeal  by 
the  High  Court,  in  favor  of  the  respondents ; 
and  the  present  appeal  is  against  those  deci- 
sions. 

Their  Lordships  are  of  opinion  that,  upon 
the  evidence  before  them,  they  ought  not  to 
disturb  the  finding  of  the  Courts  below  upon 
the  first  of  these  questions.     They  do  not 
adopt  all  the  reasons  assigned  by  either  Court 
for  coming  to  this   conclusion.     They   de- 
sire to  state  in  particular  that  they  are  not 
satisfied  that  the  20th  and  21st  Sections  of 
Act  I.  of  1845  raise  a  presumption  of  law 
fatal  to  the  case  of  benamee  purchase  set  up 
by  the  appellant;  and  they  observe  that  this 
objection,  if  well  founded,  would   at  most 
apply  only  to  one  of  the  three  parcels  of  land 
in   dispute   (Somashpara) ;   and    not,    as    is 
stated  by  the  learned  Judges  of  the  High 
Court,  **to  all  the  denominations  of  lands 
claimed    by   the   defendants."     They   find, 
however,  that  Mirnamoye  has  certainly  some 
stridhun.     They  find  that  Kali  Kant  in  his 
lifetime  solemnly  and  deliberately  admitted 
that  these  purchases  were  made  out  of  her 
funds,  and  for  her  benefit  as  well  as  in  her 
name.    The  evidence,  no  doubt,  fails  to  show 
satisfactorily  that  her  peculiar  funds  amounted 
to  a  sum  which  would  cover  all  the  purchases 
which  she  is  said   to   have   made.    But  it 
cannot  be   said  conclusively  to  prove  the 
contrary. 

Again,  though  the  extracts  from  Kali 
Kant's  books  afford  some  evidence  in  support 
of  the  allegation  that  these  purchases  were 
made  out  of  his  funds,  and  were,  therefore, 
presumably  taken  benamee  for  him,  they  are 
not  absolutely  concltisive.    Their  Lordships 
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are  unable  to  say  how  the  separate  funds  of 
the  husband  and  wife  may  have  been  inter- 
mi:sed  by  them.  We  know  by  his  own 
statement  that  he  didjOnoneoccasion,  takeand 
employ  8,000  rupees  belonging  to  her.  It 
seems,  therefore,  to  their  Lordships  that  this 
evidence  cannot  fairly  be  taken  to  outweigh 
the  positive  admissions  of  Kali  Kant  himself. 
It  is  argued,  however,  that  credit  is  not  to  be 
given  to  those  admissions,  because  they  may  be 
assumed  to  have  been  made  falsely,  with  the 
object  of  defeating  the  claim  of  the  present 
appellant  to  share  in  the  self-acquired  property 
of  Kali  Kant,  including  these  parcels  of  land. 
But  lookinfiT  to  the  remarkably  fair  and  open 
character  of  the  pleadings  in  which  the  state- 
ments in  question  were  made,  and  consider- 
ing that  ihe  defence  of  Kali  Kant  (a  defence 
which  proved  successful)  was  that  the  plaint- 
iff in  that  suit  (the  present  appellant)  was 
not  entitled  to  share  in  any  part  of  his  self- 
acquired  property,  whether  held  benamee  or 
otherwise;  and  that  those  pleadings  admitted 
that  some  of  the  purchases  then  in  question 
had  been  taken  benamee;  their  Lordships  feel 
that  they  would  not  be  warranted  by  the 
evidence  before  them  in  imputing  to  Kali 
Kant  that  he  had  been  guilty  in  a  judicial 
proceeding  of  deliberate  falsehood.  It  is, 
therefore,  unnecessary  to  consider  how  far  a 
Court  of  Justice  is  at  liberty  to  disregard 
admissions  so  made  in  favor  or  for  the  bene- 
fit of  a  person  claiming  as  the  heir  of  him  by 
whom  they  were  made. 

Assuming,  then,  that  the  Courts  below 
have  correctly  found  that  the  property  in 
question  was  the  stridhun  of  Mirnamoye,  their 
Lordships  have  to  consider  whether  the  re- 
spondents have  established  that  the  deed  of 
gift  was,  under  the  circumstances  of  its  exe- 
cution, a  valid  disposing  of  it  in  their 
favor. 

It  cannot  be  said  that  this  issue  has  been 
fully  or  satisfactorily  tried  in  the  Courts 
below.  It  does  not  appear  on  the  record 
whether  there  was  any  formal  settlement  of 
the  issues ;  or,  if  there  was  any,  in  what 
terms  this  particular  issue  was  framed.  The 
statement  of  the  Zillah  Judge  that  the  con- 
veyance by  Mirnamoye  to  her  sisters  is  not 
denied  by  the  defendant,  implies  either  that 
he  mistook  the  effect  of  the  defendant's 
written  statement,  which  unquestionably  dis- 
puted the  validity  of  the  deed,  or  that  he 
never  addressed  his  mind  to  try  an  issue  on 
which  nevertheless  both  sides  had  put  in  a 
considerable  amount  of  evidence.  The 
A^ppellate  Court  observed  on  this  part  of  the 
case  that  the  Judge  below  had  apparently 


by  inadvertence  taken  for  granted  that  the 
conveyance  was  not  denied,  and  had  passed 
no  opinion  except  inferentially  on  its  validity. 
But  instead  of  sending  the  case  back  for 
the  trial  of  the  issue  on  which  the  Court  of 
^first  instance  had  thus  failed  to  pass  any 
satisfactory  judgment,  the  learned  Judges  ell 
the  High  Court  proceeded  to  dispose  of  it  on 
the  evidence  which  had  been  taken  in  the 
Court  below.  It  follows,  therefore,  that  the 
only  Court  which  has  really  tried  the  question 
was  equally  with  their  I^ordships  under  the 
disadvantage  of  having  to  determine  it  on  the 
written  depositions,  and  without  an  opportu- 
nity of  seeing  the  witnesses. 

What   are    the   undisputed    facts   of   the 
transaction.^  About  the  end  of  May    1S56, 
Mirnamoye,  labouring  under  the  disease  of 
which  she  died,  left  her  house  in  Rajshahye, 
and  went  for  the  sake  of  medical  advice  to 
Shovabad  near  Moorshedabad,  where  she  took 
up  her  residence  in  the  house  of  the  Pundit 
Gobind  Kant.    She  was  accompanied  by  her 
sisters  (the  defendants),  her  dewan,  Krisho- 
nath  Sannyal,  and  other  servants.     Karly  in 
the  following  July,  her  brothers,  Ram  Krisboo 
and  Doorgadoss  Chowdhry,  came  to  her  from 
Rajshahye.     The  hibba,  or  deed  of  gift,  bean 
date  the  1 6ih,  and  was  produced  for  regitfra« 
tion  on  the  18th,  and  actually  registered  en 
the  19th  of  July  under  a  mookteamaiu^ 
purporting  to  have  been  executed   by  her 
contemporaneously  with  it.     Karly  in  August 
1856,  other  mooktearnamahs  and  a  petition 
purporting  to  have  been  also  executed  bt 
Mirnamoye  were  produced;  the  first  ia  the 
Collectorates  of  Rajshahye  and  Bogra ;  the 
last  in  the  Court   of  the  Judge  of   Zillah 
Rajshahye.     Their     object     was    to     giife 
publicity  to  the   hibba,   and  to  cause  the 
properties  comprised  in  it  to  be  transferred  in 
the  books  of  the  Collector  into  the  names  of  the 
respondents.    The  Zillah  Authorities  required 
that   these   documents    should    be  verified. 
On   their  requisition  the   Principal  Sudder 
Ameen  of  Moorshedabad  appears  to  have  sent 
a  paishkar  to  take  Mimamoye's  deposition 
at  the  house  of  the  Pundit,  and  on  hit  report 
to  have  declared  them  to  have  been  verified. 
The  order  to  that  effect  was  passed  on  tfac^ 
19th  of  August,  and  on  the  25th  of  August 
1856    Mirnamoye    died.    Nothing    further 
was  done  between  these  dates  to  give  effect 
to  the  hibba,  or  deed  of  gift.    After  her  death 
the  validity  of  the  deed,  as  well  as  the  power 
of  Mirnamoye  to  dispose  of  the  property,  vm 
disputed  by  the  guardian  of  Sarodapershad« 
and  a  contest  ior  the  mutation  of  nanies 
carried  on  in  the  Revenue  Courts,  which 
finally  determined  by  the  Board  of  Revenue  ta 
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favor  of  Sarodapershad  whose  possesision  was 
confirmed,  the  respondents  being  left  to  assert 
their  title  by  a  regular  suit  in  the  Civil 
Court. 

Their  Lordships  now  proceed  to  consider 
more  particularly  the  evidence  by  which  the 
respondents  have  attempted  to  prove  the  due 
execution  of  the  hibba  by  Mirnamoye.  Their 
principal  witnesses  are  the  Pundit  Gk)vind 
Kanto,  whom  the  learned  Judges  of  the  High 
Court  seem  to  have  considered  a  respectable 
witness,  the  dewan,  and  Ram  Kristno  Chow- 
dhry,  one  of  the  brothers  of  Mirnamoye.  The 
Pundit  seem?  now  to  be  employed  as  Pundit 
in  one  of  the  Civil  Courts;  but  at  the  date  of 
the  transaction  he  did  not  hold  that  office,  but 
stood  in  some  kind  of  spiritual  relation  to  the 
two  brothers  (the  Cdowdhries),  they  being 
his  "  Jujman."  His  story  is  that  early  isi 
July  1856,  Mirnamoye  expressed  to  him  an 
intentioii  to  give  all  the  property  over  which 
she  had  a  disposing  power  to  her  brothers; 
and  desired  him  to  write  to  them,  and  request 
them  to  come  to  Shoyabad.  He  did  so  write, 
but  the  letters  are  not  produced.  He  goes  on 
to  state  that  R;im  Kristno  came  to  the  place 
several  days  before  Doorgadoss,  who  accounted 
for  the  delay  in  his  coming  by  saying  that  it 
had  been  occasioned  by  his  having  caused  a 
draft  of  the  instrument  for  which  he  had  been 
brought  to  be  prepared  at  Rampoora. 

From  the  cross-examination  of  the  Pundit 
it  appears  that  finally  Mirnamoye  was  made 
to  execute  twohibbas,  viz.,  the  one  in  question 
in  this  suit,  and  one  by  which  she  gave  other 
part  of  her  stridhun  to  her  brothers  in  the 
names  of  their  wives ;  that  the  actual  form  of 
this  disposition,  varying  as  it  did  from  the 
intention  said  to  have  been  expressed  by  her 
to  the  Pundit,  was  prompted  by  the  brothers, 
one  of  whom  brought  the  drafts  from  which 
the  instruments  executed  were  prepared  with 
him.  He  also  states  a  conversation  which 
supports  the  allegation  of  the  defendant,  that 
V  the  gift  in  question,  though  nominally  made 
'  to  the  sisters,  was  for  the  brothers.  To  the 
actual  execution  of  the  instrument  this  witness 
does  not  speak.  He  accounts  for  his  absence 
^  by  saying  that  he  was  suffering  from  fever, 
and  unable  to  bear  the  press  of  the  crowd 
which  assembled  on  that  occasion  ;  that  he  re- 
tired to  the  bouse  of  one  Prem  Baboo,  situat- 
ed at  a  short  distance  from  his  own,  and  was 
laformed  from  time  to  time  of  what  was  go- 
ing on  by  his  disciples ;  that  he  made  one  short 
visit  to  his  own  house,  where  he  saw  the  de- 
wan  writing  with  stamped  paper  before  him, 
but  could  not  stay  there. 

Vol  XIV. 


Tneir  Lordships  are  compelled  to  say  that 
this  absence  of  the  Pundit  begets  a  suspicion 
in  their  minds,  which  the  story  told  byhim  of 
its  cause  does  not  dispel.  It  is  by  no  means 
improbable  that  a  person  in  a  respectable 
position  in  life,  knowing  that  a  i\^^  was 
about  to  be  unfairly  obtained,  would  take 
care  not  to  be  personally  present,  and  would 
contrive  to  give  only  such  corroborative  evi- 
dence of  the  transaction  as  he  might  think  he 
could  safely  give.  In  the  present  instance, 
the  only  legal  proof  which  the  Puniit  gives  of 
the  actual  execution  of  the  document,  is  the 
subsequent  and  verbal  admission  of  Mirna- 
moye Ddbeein  a  conversation  with  him. 
Tne  learned  Judges  of  the  High  Court  laid 
som^  stress  on  this  admission.  But  their 
Lordships  need  not  remark  upon  the  danger  of 
trusting  to  that  kind  of  evidence,  unless  the 
witness  is  wholly  above  suspicion. 

Doorgadoss  Cnowdhry  deposes  that  he  has 
no  interest  in  the  deed  of  gift,  and  treats  it 
as  made  for  the  benefit  of  the  respondents. 
He  does  not  confirm  the  account  given  by  the 
Pundit  of  the  change  of  intention  on  the  part 
of  Mirnamoye ;  he  does  not  speak  of  having 
brought  any  draft  with  him,  or  give  any  ac- 
count of  the  preparation  of  the  deed,  or  show 
how  it  came  to  be  made  in  the  n^imes  of  the 
two  sisters,  or  who  gave  the  instructions 
for  it. 

The  dewan  who  wrote  the  hibbanamah  says 
that  the  gift  was  intended  to  be  in  favor  of 
the  brothers ;  that  he  cannot  tell  why  it  was 
executed  in  the  names  of  the  sisters ;  and  he 
does  not  state  from  what  draft  or  under  whose 
instructions  he  wrote  the  deed  in  the  form  in 
which  it  was  executed.  He  says  that  the  re- 
spondent  Ram  Soondery  put  Mirnamoye's  seal 
to  the  document  at  her  request.  The  brother 
and  the  subscribing  witnesses  say  that  Mirna- 
moye sealed  it  herself. 

Of  the  testimony  of  the  subscribing  wit- 
nesses it  is  unnecessary  to  speak  at  length. 
They  are  either  cultivators  living  at  a  dis- 
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tance  from  the  place  of  execution,  or  menial 
servants.  It  is  not  satisfactorily  explained 
why  some  of  them  were  there  at  all.  And 
the  testimony  of  the  dewan  makes  it,  to  say 
the  least,  extremely  doubtful  whether  they 
were  in  fact  there ;  and  whether,  according  to 
a  reprehensible  practice  not  uncommon  in 
India,  their  names  were  not  afterwards  written 
on  the  deed.  Only  one  of  them  professes  to 
have  written  his  own  name.  They  were  not 
examined  when  the  deed  was  registered,  and 
the  subscribing  witnesses  who  were  then  ex- 
amined were  not  produced  at  the  trial  of  this 
cause.  Some  of  them  speak  of  Mirnamoye 
as  present  in  the  verandah  amidst  a  crowd  of 
men,  giving  her  own  instructions  and  de- 
scribing the  property  verbally,  and  personally 
asking  the  witnesses  to  become  subscribing 
witnesses. 

It  is  further  to  be  observed  that,  although 
the  Pundit  says  he  heard  of  the  execution 
frotn  the  Kobiraj  and  other  respectable  per- 
sons; and  although  Doorgadoss  names  several 
persons  far  more  respectable  in  station  than 
the  subscribing  witnesses  as  present  at  the 
execution,  none  of  those  persons  either  sub- 
scribed the  instrument  or  have  given  their 
testimony  in  support  of  it.     Again,  if  it  had 
been  clearly  proved  by  the  officer  sent  to 
verify  the  execution  of  the  mooktearnamahs 
by  Mirnamoye  that  she  had  acknowledged 
tho^e  instruments  to  be  hers,  that  would  have 
been  an  important  corroboration  of  the  re- 
spondent's case.    But  that  officer  was  not 
called  as  a  witness ;  his  actual  report  is  not 
forthcoming;  and  the  testimony  of  the  dewan 
leads  to  the  conclusion  that  he  performed  his 
duty  in  the  most  perfunctory  manner,  and 
was  satisfied  on  the  report  of  a  maid-servant, 
not  called  or  examined,  that  Mirnamoye  had 
admitted  the  execution  of  the  mooktearna- 
mahs. 

Is  then  the  evidence  adduced  by  the  re- 
spondents, and  considered  without  reference 
tb^any  conflicting  testirtiony  on  the  part  of 


the  appellants,  sufficient  to  establish  the  doe 
execution  of  this  deed  of  gift  ?  T^eir  Lord- 
ships, differing  respectfully  from  the  Jndgei 
of  the  High  Court,  have  come  to  the  conclu- 
sion that  it  is  not. 

The  disposition  is  one  by  a  purdah  woman. 
made  not  very  long  before  her  death,  and 
whilst  she  was  labouring  under  a  mortal  dis* 
order.    Their  Lordships  consider  that  it  is  not 
open  to  the  objection  of  inofficiousness.     Her 
preference  of  her  own  blood  relations  to  a  son 
adopted  by  her  husband,  and  otherwise  provi* 
ded  for,  was  not  unnatural.     But  this  Com- 
mittee  and  the  Courts  in  India  have  always 
been  careful  to  see  that  deeds  taken  frofli 
purdah  women  have  been  fairly  taken ;  tbat  the 
party  executing  them  has  been  a  free  agent, 
and  duly  informed  of  what  she  was  mbout 
Again,  when  the  disposition,  as  in  this  case,ii 
in  the  nature  of  a  death-bed  disposition,  th« 
Court  that  upholds  it  ought,  from  whomaoefer 
it  proceeded,  to  be  satisfied  that    it  va5  ife 
free,  voluntary  act  of  the  party  by  vrhc8&  u 
purports  to  have  been  executed^  and  ezptOEei 
his  real  intentions.     In  the  present  case  the 
respondents'  evidence  is  conflicting  as  to  the 
party  intended  to  be  benefited,  and  leaves  it 
uncertain,  to  say  the  least,  w^hat  were  the 
instructions  for  the  deed  and  from    wfaom 
those  instructions  emanated.    Evidence  so 
untrustworthy,  so  uncertain,  and  so  conflict- 
ing, is  not  such  as  enables  their  Lord^ips  to 
declare  affirmatively  that  the  hibba  was  in 
any  sense  the  act  and  deed  of  Mirnamoye,  os 
even  that   she  herself  pat   her  hand    and 
seal  to  it. 

Their  Lordships,  therefore,  have  come  to  the 
conclusion  that  the  respondents  having  failed 
to  prove  a  material  link  in  the  title  upoA 
which  alone  they  can  recover,  the  decrees 
under  appeal  ought  to  be  reversed,  the  sini 
dismissed  with  costs  in  the  Courts  below,  and 
that  the  respondents  should  pay  the  costs  ti 
tlie  appeal.  And  they  will  humbly  .advise 
Her  Majesty  accordingly. 
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The  nth  July  1870. 

Present  : 

Sir  James  W,  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence 
Peel. 

Alluvion  lands— Accretion—Regulation  XI.  of 

1825. 

On  Appeal  from  the  High  Court  at 
Calcutta,* 

Lopez 


versus 
Muddun  Mohiin  Thakoor  and  others. 

Plaintiff  sued  for  the  recovery  of  alluvion  Ian  ds  which 
originally  formed  a  portion  of  his  estate,  which  had  been 
washed  away  by  theGangres,  but  which  subsequently  re- 
formed. The  defendants  relied  on  Section  4,  Regulation 
XI.  of  1S25,  and  contended  that  the  plaintiff's  land  hav- 
\Xk%  been  wholly  submerged  so  as  to  make  the  defend- 
ants* land  the  river-boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  accession  to  their  land, 
«nd  an  increment  by  annexation  to  their  estate,  not* 
withstandinc^  that  the  land  has  been  re-formed  on  the 
ascertainable  and  ascertained  site  of  the  plaintiff's  mou- 
2ah. 

Held  that  Section  4  did  not  apply  to  this  case,  and 
that  that  Section  refers  only  to  cases  of  gain  by  acqui- 
sition by  means  of  gradual  accession,  to  the  gam  which 
an  individual  proprietor  might  make  from  what  was 
part  of  the  public  territory,  not  from  a  private  person's 
property. 

Remanath Thakoor  versus  Chunder  Narain  Chowdhry 
(Marshall,  p.  136)  approved,  and  3  Weekly  Reporter, 
Civil,  p.  51,  disapproved. 

The  plaintiff  in  this  case,  Felix  Lopez, 
was  the   proprietor  of  a  very  considerable 
estate,    a    mouzab,    on    the    banks   of    the 
Ganges.     By  the  year   1840,  by  reason  of 
the  continued  encroachment  of  that  river,  it 
was  wholly  submerged,  and  it  was,  to  adopt 
an  expression  used  in  this  class  of  cases  in 
India,    "  diluviated ;"  that    is,    the   surface- 
soil,  the  culturable  soil,  was  wholly  washed 
away.    After  the  lapse  of  some  years,  and 
after  one  temporary  recession  and  re-encroach- 
ment which  has  occurred  in  the  interval,  the 
water  has  ultimately  retired,  and  the  land, 
having  been  for  some  time  in  a  state  de- 
scribed as  admitting  of  only  temporary  cul- 
tivation by  hand-sowing,  has  become  hard 
and  firm  soil,  capable  of  being  cultivated  in 
the    usual    manner.     The    plal'^lij^  says  : 
•'This  was  my  property.    TheGai 
*'  swallowed  it,  has  again  yielded  xf 
*'I  claim  my  properly,  which,  havv 
•'buried  and   lost  to  sight,   has  agv 
•'appeared." 
■  .  -^ 

*  From  the  judgment  of  E.  Jackion  and  Glover,  j j ., 
in  Regular  Appeal  No.  126  of  i^5t  dated  2:>th  Novem- 
ber ib65— Qot  reported. 


t4 


(( 


The  rule  of  the  English  Law  applicable  to 
this  case  is  thus  expressed  in  a  work  of  great 
authority  (Hale,  "  De  Jure  Maris,"  p.  15): 
''  If  a  subject  hath  land  adjoining  the  st^a, 
*^and  the  violence  of  the  sea  swallow  it  up, 
"but  so  yet  that  there  be  reasonable  marks 
"to  continue  the  notice  of  it,  or  though  the 
"  marks  be  defaced,  yet,  if  by  situation  and 
"extent  of  quantity  and  boundary  on  the 
"  firm  land  the  same  can  be  known,  or  it  be 
"  by  art  or  industry  regained,  the  subject 
"doth  not  lose  his  property.  If  the  marks 
remain  or  continue,  or  the  extent  can 
reasonably  be  certain,  the  case  is  clear.'' 
And  in  another  place,  p.  1 7,  he  writes  thus : 
"  But  if  it  be  freely  left  again  by  the  reflux 
"  and  recess  of  the  sea,  the  owner  may  have 
"his  land  as  before,  for  he  cannot  lose  his 
"property  of  the  soil,  although  it  for  a  time 
"becomes  part  of  the  sea  and  within  the 
"admiral's  jurisdiction  while  it  so  con- 
"  tinues." 

This  principle  is  a  principle  not  merely  of 
English  Law,  not  a  principle  peculiar  to  any 
system  of  Municipal  Law,  but  it  is  a  princi- 
ple founded  in  universal  law  and  justice; 
that  is  to  say,  that  whoever  has  land,  where- 
ever  it  is,  whatever  may  be  the  accident  to 
which  it  has  been  exposed,  whether  it  be  a 
vineyard  which  is  covered  by  lava  or  ashes 
from  a  volcano,  or  a  field  covered  by  the  sea 
or  by  a  river,  the  ground,  the  site,  the  pro- 
perty, remains  in  the  original  owner. 

There  is,  however,  another  principle  re- 
cognized in  the  English  Law  (derived  from 
the  civil  law),  which  is  this — that  where 
there  is  an  acquisition  of  land  from  the  sea 
or  a  river  by  gradual ^  slow,  and  imperceptible 
means,  there,  from  the  supposed  necessity 
of  the  case,  and  the  difficulty  of  having  to 
determine,  year  by  year,  to  whom  an  inch,  or 
a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of 
the  adjoining  land  (Lord  Yarborough'a  case, 
2  Bligh,  N.  s.,  147).  And  the  converse  of 
that  rule  was,  in  the  year  1839,  held  by  the 
English  Courts  to  apply  to  the  case  of  a  si- 
milar wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the 
river  gained  from  the  land  in  the  same  way 
as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea  (The  Hull  and  Selby 
Railway  case,  5  Meeson  and  Welsby  327). 
To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain 
means  of  identifying  the  original  bounds  of  the 
property,  by.  landmarks,  by  maps,  or  by  a 
mine  under  thQ  sea,  or  other  means  of  that 
kind,  has  never  been  jadicially  determined. 
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tftnce  from  the  place  of  execution,  or  menial 
servants.  It  is  not  satisfactorily  explained 
why  some  of  them  were  there  at  all.  And 
the  testimony  of  the  dewan  makes  it,  to  say 
the  least,  extremely  doubtful  whether  they 
were  in  fact  there ;  and  whether,  according  to 
a  reprehensible  practice  not  uncommon  in 
India,  their  names  were  not  afterwards  written 
on  the  deed.  Only  one  of  them  professes  to 
have  written  his  own  name.  They  were  not 
examined  when  the  deed  was  registered,  and 
the  subscribing  witnesses  who  were  then  ex- 
amined were  not  produced  at  the  trial  of  this 
cause.  Some  of  them  speak  of  Mirtiamoye 
as  present  in  the  verandah  amidst  a  crowd  of 
men,  giving  her  own  instructions  and  de- 
scribing the  property  verbally,  and  personally 
asking  the  witnesses  to  become  subscribing 
witnesses. 

It  is  further  to  be  observed  that,  although 
the  Pundit  says  he  heard  of  the  execution 
from  the  Kobiraj  and  other  respectable  per- 
sons; and  although  Doorgadoss  names  several 
persons  far  more  respectable  in  station  than 
the  subscribing  witnesses  as  present  at  the 
execution,  none  of  those  persons  either  sub- 
scribed the  instrument  or  have  given  their 
testimony  in  support  of  it.     Again,  if  it  had 
been  clearly  proved  by  the  officer  sent  to 
verify  the  execution  of  the  mooklearnamahs 
by  Mimamoye  that  she  had  acknowledged 
those  instruments  to  be  hers,  that  would  have 
been  an  important  corroboration  of  the  re- 
spondent's case.     But  that  officer  was  not 
called  as  a  witness ;  his  actual  report  Is  not 
forthcoming;  and  the  testimony  of  the  dewan 
leads  to  the  conclusion  that  he  performed  his 
duty  in  the  most  perfunctor>'  manner,  and 
was  satisfied  on  the  report  of  a  maid-servant, 
not  called  or  examined,  that  Mimamoye  had 
admitted  the  execution  of  the  mooktearna- 
mahs. 

Is  then  the  evidence  adduced  by  the  re- 
spondents, and  considered  without  reference 
tb^any  conflicting  testimony  on  the  part  of 


the  appellants,  sufficient  to  establish  the  doe 
execution  of  this  deed  of  gift  ?  Their  Lord- 
ships, differing  respectfully  from  the  Judges 
of  the  High  Court,  have  come  to  the  conclu- 
sion that  it  is  not. 

The  disposition  is  one  by  a  purdah  vomao, 
made  not  very  long  before  her  death,  and 
whilst  she  was  labouring  under  a  mortal  dis- 
order.   Their  Lordships  consider  that  it  is  not 
open  to  the  objection  of  inofficiousness.    Her 
preference  of  her  own  blood  relations  to  a  son 
adopted  by  her  husband,  and  otherwise  provi- 
ded for,  was  not  unnatural.     But  this  Com- 
mittee  and  the  Courts  in  India  have  alwaji 
been  careful  to  see  that  deeds  taken  from 
purdah  women  have  been  fairly  taken ;  that  the 
party  executing  them  has  been  a  free  agent, 
and  duly  informed  of  what  she  was  mbout 
Again,  when  the  disposition,  as  in  this  case,  is 
in  the  nature  of  a  death-bed  disposition,  the 
Court  that  upholds  it  ought,  from  whomaoem 
it  proceeded,  to  be  satisfied  that   it  was  ffe 
free,  voluntary  act  of  the  parly  by  Mrboia  H 
purports  to  have  been  executed,  and  expmsa 
his  real  intentions.     In  the  present  case  the 
respondents'  evidence  is  conflicting  as  to  the 
party  intended  to  be  benefited,  and  leaves  it 
uncertain,  to  say  the  least,  what  were   the 
instructions  for  the  deed  and  from   whom 
those  instructions   emanated.    Evidence  so 
untrustworthy,  so  uncertain,  and  so  conflict- 
ing, is  not  such  as  enables  their  Lordships  to 
declare  affirmatively  that  the  hibba  was  in 
any  sense  the  act  and  deed  of  Mimanooje,  or 
even  that   she  herself  put   her  hand    and 
seal  to  it. 

Their  Lordships,  therefore,  have  cotte  to  tbe 
conclusion  that  the  respondents  having  failed 
to  prove  a  material  link  in  the  title  upon 
which  alone  they  can  recover,  the  decrees 
under  appeal  ought  to  be  reversed,  the  mx 
dismissed  with  costs  in  the  Courts  below,  woA 
that  the  respondents  should  pay  the  costs  of 
the  appeal.  And  they  will  humbly 
Her  Majesty  accordingly. 

b 
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Th«  uib  July  1870. 

Preseni : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence 
Peel. 

Alluvion  lands^Accretion—Regulation  XI.  of 

1825. 

On  Appeal  from  the  High  Court  at 
Calcutta,^ 

Lope 


versus 
Muddun  Mohiin  Thakoor  and  others. 

Plaintiff  sued  for  the  recovery  of  alluvion  Ian  ds  which 
originally  formed  a  portion  of  his  estate,  which  had  been 
washed  away  by  the  Ganges,  but  which  subsequently  re- 
formed. The  defendants  relied  on  Section  4,  Kegrulation 
Xi.  of  1S25,  and  contended  that  the  plaintiff's  land  hav- 
ing  been  wholly  submerged  so  as  to  make  the  defend- 
ants' land  the  river-boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  accession  to  their  land, 
and  an  increment  by  annexation  to  their  estate,  not* 
withstanding  that  the  land  has  been  re-formed  on  the 
ascertainable  and  ascertained  site  of  the  plaintiff's  mou- 
zah. 

Held  that  Section  4  did  not  apply  to  this  case,  and 
that  that  Section  refers  only  to  cases  of  gain  by  acqui- 
sition by  means  of  gradual  accession,  to  the  gam  which 
an  individual  proprietor  might  make  from  what  was 
part  of  the  public  territory,  not  from  a  private  person's 
property. 

Roroanath Thakoor  versus  Chunder  Narain  Chowdhry 
(Marshall,  p.  136)  approved,  and  3  Weekly  Reporter, 
Civil,  p.  $\,  disapproved. 

The  plaintiff  in  this  case,  Felix  Lopez, 
was  the  proprietor  of  a  very  considerable 
estate,  a  mouzah,  on  the  banks  of  the 
Ganges.  By  the  year  1840,  by  reason  of 
the  continued  encroachment  of  that  river,  it 
was  wholly  submerged,  and  it  was,  to  adopt 
an  expression  used  in  this  class  of  cases  in 
India,  "  diluviated ;"  that  is,  the  surface- 
soil,  the  culturable  soil,  was  wholly  washed 
away.  After  the  lapse  of  some  years,  and 
afteroneteraporary  recession  and  re-encroach- 
ment which  has  occurred  in  the  interval,  the 
water  has  ultimately  retired,  and  the  land, 
having  been  for  some  time  in  a  stale  de- 
scribed as  admitting  of  only  temporary  cul- 
tivation by  hand-sowing,  has  become  hard 
and  firm  soil,  capable  of  being  cultivated  in 
the  usual  manner.  The  plainiifE  says  : 
"  This  was  my  property.  The  Ganges,  which 
"  swallowed  it,  has  again  yielded  it  up,  and 
"  I  claim  my  property,  which,  having  been 
«' buried  and  lost  to  sight,  has  again  re- 
"  appeared." 

^ip^— ^ii^^i'^—*^^"^^^^""  ^  ■  •         ■  I        ■  I"       1^^^^-^    ■■.■■-■■■■■■.    -^  1        m 

*  From  the  judgment  of  E.Jackson  and  Glover,  J  J., 
in  Regular  Appeal  No.  126  of  18654  dated  2Sth  Novem- 
ber ib65 — not  reported. 


The  rule  of  the  English  Law  applicable  to 
this  case  is  thus  expressed  in  a  work  of  great 
authority  (Hale,  "  De  Jure  Maris/'  p.  15): 
*'  If  a  subject  hath  land  adjoining  the  sea, 
**and  the  violence  of  the  sea  swallow  it  up, 
''but  so  yet  that  there  be  reasonable  marks 
"to  continue  the  notice  of  it,  or  though  the 
''  marks  be  defaced,  yet,  if  by  situation  and 
**  extent  of  quantity  and  boundary  on  the 
"  firm  land  the  same  can  be  known,  or  it  be 
"  by  art  or  industr}'  regained,  the  subject 
*'doth  not  lose  his  property.  If  the  marks 
"remain  or  continue,  or  the  extent  can 
''reasonably  be  certain,  the  case  is  clear.'' 
And  in  another  place,  p.  17,  he  writes  thus : 
*'  But  if  it  be  freely  left  again  by  the  reflux 
*'  and  recess  of  the  sea,  the  owner  may  have 
"his  land  as  before,  for  he  cannot  lose  his 
"property  of  the  soil,  although  it  for  a  time 
"becomes  part  of  the  sea  and  within  the 
"admiral's    jurisdiction    while    it    so    con- 


it 


tmues. 


This  principle  is  a  principle  not  merely  of 
English  Law,  not  a  principle  peculiar  to  any 
system  of  Municipal  Law,  but  it  is  a  princi- 
ple founded  in  universal  law  and  justice; 
that  is  to  say,  that  whoever  has  land,  where- 
ever  it  is,  whatever  may  be  the  accident  to 
which  it  has  been  exposed,  whether  it  be  a 
vineyard  which  is  covered  by  lava  or  ashes 
from  a  volcano,  or  a  field  covered  by  the  sea 
or  by  a  river,  the  ground,  the  site,  the  pro- 
perty, remains  in  the  original  owner. 

There  is,  however,  another  principle  re- 
cognized in  the  English  Law  (derived  from 
the  civil  law),  which  is  this — that  where 
there  is  an  acquisition  of  land  from  the  sea 
or  a  river  by  gradual ^  slow,  and  imperceptible 
means,  there,  from  the  supposed  necessity 
of  the  case,  and  the  difHculty  of  having  to 
determine,  year  by  year,  to  whom  an  inch,  or 
a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of 
the  adjoining  land  (Lord  Yarborough's  case, 
2  Bligh,  N.  s.,  147).  And  the  converse  of 
that  rule  was,  in  the  year  1839,  held  by  the 
English  Courts  to  apply  to  the  case  of  a  si- 
milar wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the 
river  gained  from  the  land  in  the  same  way 
as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea  (The  Hull  and  Sclby 
Railway  case,  5  Meeson  and  Welsby  337). 
To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain 
means  of  identifying  the  original  bounds  of  the 
property,  by  landmarks,  by  maps,  or  by  a 
mine  under  thq  sea,  or  other  means  of  that 
kind,  has  never  been  jadicially  determined. 
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iftnce  from  the  place  of  execution,  or  menial 
servants.  It  is  not  satisfactorily  explained 
why  some  of  them  were  there  at  all.  And 
the  testimony  of  the  dewan  makes  it,  to  say 
the  least,  extremely  doubtful  whether  they 
were  in  fact  there ;  and  whether,  according  to 
a  reprehensible  practice  not  uncommon  in 
India,  their  names  were  not  afterwards  written 
on  the  deed.  Only  one  of  them  professes  to 
have  written  his  own  name.  They  were  not 
examined  when  the  deed  was  registered,  and 
the  subscribing  witnesses  who  were  then  ex- 
amined were  not  produced  at  the  trial  of  this 
cause.  Some  of  them  speak  of  Mirnamoye 
as  present  in  the  verandah  amidst  a  crowd  of 
men,  giving  her  own  instructions  and  de- 
scribing the  property  verbally,  and  personally 
asking  the  witnesses  to  become  subscribing 
witnesses. 

It  is  further  to  be  observed  that,  although 
the  Pundit  says  he  heard  of  the  execution 
from  the  Kobiraj  and  other  respectable  per- 
sons; and  although  Doorgadoss  names  several 
persons  far  more  respectable  in  station  than 
the  subscribing  witnesses  as  present  at  the 
execution,  none  of  those  persons  either  sub- 
scribed the  instrument  or  have  given  their 
testimony  in  support  of  it.     Again,  if  it  had 
been  clearly  proved  by  the  officer  sent  to 
verify  the  execution  of  the  mooktearnamahs 
by  Mirnamoye  that  she  had  acknowledged 
those  instruments  to  be  hers,  that  would  have 
been  an  important  corroboration  of  the  re- 
spondent's case.     But  that  officer  was  not 
called  as  a  witness ;  his  actual  report  is  not 
forthcoming;  and  the  testimony  of  the  dewan 
leads  to  the  conclusion  that  he  performed  his 
duty  in  the  most  perfunctor}'  manner,  and 
was  satisfied  on  the  report  of  a  maid-servant, 
not  called  or  examined,  that  Mirnamoye  had 
admitted  the  execution  of  the  mooktearna- 
mahs. 

Is  then  the  evidence  adduced  by  the  re- 
spondents, and  considered  without  reference 
tb^any  conflicting  testimony  on  the  part  of 


the  appellants,  sufficient  to  establish  the  doe 
execution  of  this  deed  of  gift  ?  Their  Lord- 
ships, differing  respectfully  from  the  Jadgcs 
of  the  High  Court,  have  come  to  the  conclu- 
sion that  it  is  not. 

The  disposition  is  one  by  a  purdah  woman, 
made  not  very  long  before  her  death,  and 
whilst  she  was  labouring  under  a  mortal  dis* 
order.    Their  Lordships  consider  that  it  is  not 
open  to  the  objection  of  inofficiousness.     Her 
preference  of  her  own  blood  relations  to  a  son 
adopted  by  her  husband,  and  otherwise  provi- 
ded for,  was  not  unnatural.     But  this  Com- 
mittee and  the  Courts  in  India  have  always 
been  careful  to  see  that  deeds  taken  from 
purdah  women  have  been  fairly  taken ;  that  the 
party  executing  them  has  been  a  free  agent, 
and  duly  informed  of  what  she  was  about 
Again,  when  the  disposition,  as  in  this  case,  ii 
in  the  nature  of  a  death-bed  disposttk>n,  tke 
Court  that  upholds  it  ought,  from  whomaoeitr 
it  proceeded,  to  be  satisfied  that   it  was  de 
free,  voluntary  act  of  the  party  by  whom  U 
purports  to  have  been  executed,  and  exprcsei 
his  real  intentions.     In  the  present  case  the 
respondents'  evidence  is  conflicting  as  to  the 
party  Intended  to  be  benefited,  and  leaves  it 
uncertain,  to  say  the  least,  what  were  the 
instructions  for  the  deed  and  from   whom 
those  instructions  emanated.    Evidence  so 
untrustworthy,  so  uncertain,  and  so  confTict- 
tng,  is  not  such  as  enables  their  Lordships  to 
declare  affirmatively  that  the  hibba  was  In 
any  sense  the  act  and  deed  of  Mirnamoye,  or 
even  that   she  herself  put   her  hand    tad 
seal  to  it. 

Their  Lordships,  therefore,  have conie  to  the 
conclusion  that  the  respondents  having  failed 
to  prove  a  material  link  in  the  title  upon 
which  alone  they  can  recover,  the  decrees 
under  appeal  ought  to  be  reversed,  the  sat 
dismissed  with  costs  in  the  Courts  below,  and 
that  the  respondents  should  pay  the  costs  of 
the  appeal.  And  they  will  humbly  advise 
Her  Majesty  accordingly. 
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The  uih  July  1870. 

Present  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence 
Peel. 

Alluvion  lands^Accretion—Regulation  XI.  of 

1825. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Lopez 


versus 
Muddun  Mohiin  Thakoor  and  others. 

Plaintiff  sued  for  the  recovery  of  alluvion  Ian  ds  which 
origfinaliy  formed  a  portion  of  his  estate,  which  had  been 
washed  away  by  theGang^es,  but  which  subsequently  re- 
formed. The  defendants  relied  on  Section  4,  Kegulation 
Xi.  of  1S25,  and  contended  that  the  plainti^'s  land  hav- 
ing been  wholly  submerged  so  as  to  make  the  defend- 
ants' land  the  river-boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  accession  to  their  land, 
and  an  increment  by  annexation  to  their  estate,  not- 
withstandinfiT  that  the  land  has  been  re-formed  on  the 
ascertainable  and  ascertained  site  of  the  plaintiff's  mou- 
zah. 

Held  that  Section  4  did  not  apply  to  this  case,  and 
that  that  Section  refers  only  to  cases  of  gain  by  acqui- 
sition by  means  of  g^radual  accession,  to  the  gain  which 
an  individual  proprietor  might  make  from  what  was 
part  of  the  public  territory,  not  from  a  private  person's 
property. 

Romanath  Thakoor  versus  Chunder  Narain  Chowdbry 
(Marshall,  p.  136)  approved,  and  3  Weekly  Reporter, 
Civil,  p.  51,  disapproved. 

The  plaintiff  in  this  case,  Felix  Lopez, 
was  the  proprietor  of  a  very  considerable 
estate,  a  mouzab,  on  the  banks  of  the 
Ganges.  By  the  year  1840,  by  reason  of 
the  continued  encroachment  of  that  river,  it 
was  wholly  submerged,  and  it  was,  to  adopt 
an  expression  used  in  this  class  of  cases  in 
India,  "  diluviated ;"  that  is,  the  surface- 
soil,  the  culturable  sojl,  was  wholly  washed 
away.  After  the  lapse  of  some  years,  a«id 
after  one  temporary  recession  and  re-encroach- 
ment which  has  occurred  in  the  interval,  the 
water  has  ultimately  retired,  and  the  land, 
having  been  for  some  time  in  a  state  de- 
scribed as  admitting  of  only  temporary  cul- 
tivation by  hand-sowing,  has  become  hard 
and  firm  soil,  capable  of  being  cultivated  in 
the  usual  manner.  The  plaintiff  says  : 
•*  This  was  my  property.  The  Ganges,  which 
"  swallowed  it,  has  again  vielded  it  up,  and 
**I  claim  my  property,  which,  having  been 
•'buried  and  lost  to  sight,  has  again  re- 
"  appeared." 

*  From  the  judgment  of  E.Jackson  and  Glover,  J  J., 
in  Regular  Appeal  No.  126  of  1865,  dated  2;>th  Novem- 
ber 16O5— not  reported. 


The  rule  of  the  English  Law  applicable  to 
this  case  is  thus  expressed  in  a  work  of  great 
authority  (Hale,  "  De  Jure  Maris/'  p.  15): 
''  If  a  subject  hath  land  adjoining  the  sea, 
**and  the  violence  of  the  sea  swallow  it  up, 
''but  so  yet  that  there  be  reasonable  marks 
''to  continue  the  notice  of  it,  or  though  the 
"  marks  be  defaced,  yet,  if  by  situation  and 
"extent  of  quantity  and  boundary  on  the 
"  firm  land  the  same  can  be  known,  or  it  be 
"  by  art  or  industr}'  regained,  the  subject 
"doth  not  lose  his  property.  If  the  marks 
''remain  or  continue,  or  the  extent  can 
"reasonably  be  certain,  the  case  is  clear." 
And  in  another  place,  p.  1 7,  he  writes  thus : 
"  But  if  it  be  freely  left  again  by  the  reflux 
"  and  recess  of  the  sea,  the  owner  may  have 
"his  land  as  before,  for  he  cannot  lose  his 
"  property  of  the  soil,  although  it  for  a  time 
"becomes  part  of  the  sea  and  within  the 
"admiral's    jurisdiction    while    it    so    con- 


ti 


tmues. 


This  principle  is  a  principle  not  merely  of 
English  Law,  not  a  principle  peculiar  to  any 
system  of  Municipal  Law,  but  it  is  a  princi- 
ple founded  in  universal  law  and  justice; 
that  is  to  say,  that  whoever  has  land,  where- 
ever  it  is,  whatever  may  be  the  accident  to 
which  it  has  been  exposed,  whether  it  be  a 
vineyard  which  is  covered  by  lava  or  ashes 
from  a  volcano,  or  a  field  covered  by  the  sea 
or  by  a  river,  the  ground,  the  site,  the  pro- 
perty, remains  in  the  original  owner. 

There  is,  however,  another  principle  re- 
cognized in  the  English  Law  (derived  from 
the  civil  law),  which  is  this — that  where 
there  is  an  acquisition  of  land  from  the  sea 
or  a  river  by  gradual,  slow,  and  imperceptible 
means,  there,  from  the  supposed  necessity 
of  the  case,  and  the  difficulty  of  having  to 
determine,  year  by  year,  to  whom  an  inch,  or 
a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of 
the  adjoining  land  (Lord  Yarborough's  case, 
2  Bligh,  N.  s.,  147).  And  the  converse  of 
that  rule  was,  in  the  year  1839,  held  by  the 
English  Courts  to  apply  to  the  case  of  a  si- 
milar wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the 
river  gained  from  the  land  in  the  same  way 
as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea  (The  Hull  and  Selby 
Railway  case,  5  Meeson  and  Welsby  327). 
To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain 
means  of  identifying  the  original  bounds  of  the 
property,  by.  landmarks,  by  maps,  or  by  a 
mine  under  thq  sea,  or  other  means  of  Uiat 
kind,  has  never  been  jodicially  determiaed. 
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tftnce  from  the  place  of  execution,  or  menial 
servants.  It  is  not  satirfaciorily  explained 
why  some  of  them  were  there  at  all.  And 
the  testimony  of  the  dewan  makes  it,  to  say 
the  least,  extremely  doabtful  whether  they 
were  in  fact  there ;  and  whether,  according  to 
a  reprehensible  practice  not  uncommon  in 
India,  their  names  were  not  afterwards  written 
on  the  deed.  Only  one  of  them  professes  to 
have  written  his  own  name.  They  were  not 
examined  when  the  deed  was  registered,  and 
the  subscribing  witnesses  who  were  then  ex- 
amined were  not  produced  at  the  trial  of  this 
cause.  Some  of  them  speak  of  Mimamoye 
as  present  in  the  verandah  amidst  a  crowd  of 
men,  giving  her  own  instructions  and  de- 
scribing the  property  verbally,  and  personally 
asking  the  witnesses  to  become  subscribing 
witnesses. 

It  is  further  to  be  observed  that,  although 
the  Pundit  says  he  heard  of  the  execution 
from  the  Kobiraj  and  other  respectable  per- 
sons; and  although  Doorgadoss  names  several 
persons  far  more  respectable  in  station  than 
the  subscribing  witnesses  as  present  at  the 
execution,  none  of  those  persons  either  sub- 
scribed the  instrument  or  have  given  their 
testimony  in  support  of  It.    Again,  if  it  had 
been  clearly  proved  by  the  officer  sent  to 
verify  the  execution  of  the  mooktearnamahs 
by  Mimamoye  that  she  had  acknowledged 
those  instruments  to  be  hers,  that  would  have 
been  an  important  corroboration  of  the  re- 
spondent's case.    But  that  officer  was  not 
called  as  a  witness ;  his  actual  report  is  not 
forthcoming;  and  the  testimony  of  the  dewan 
leads  to  the  conclusion  that  he  performed  his 
duty  in  the  most  perfunctor>'  manner,  and 
was  satisfied  on  the  report  of  a  maid-servant, 
not  called  or  examined,  that  Mimamoye  had 
admitted  the  execution  of  the  mooktearna- 
mahs. 

Is  then  the  evidence  adduced  by  the  re- 
spondents, and  considered  without  reference 
totally  conflicting  testitttony  on  the  part  of 


the  appellants,  sufficient  to  establish  the  due 
execution  of  this  deed  of  gift  ?  Their  Lord- 
ships, differing  respectfully  from  the  Judges 
of  the  High  Court,  have  come  to  the  conclu- 
sion that  it  is  not. 

The  disposition  is  one  by  a  purdah  woman, 
made  not  very  long  before  her  death,  and 
whilst  she  was  labouring  under  a  mortal  dis* 
order.    Their  Lordships  consider  that  it  is  not 
open  to  the  objection  of  inofficiousness.     Her 
preference  of  her  own  blood  relations  to  a  son 
adopted  by  her  husband,  and  otherwise  provi- 
ded for,  was  not  unnatural.     But  this  Com- 
mittee and  the  Courts  in  India  have  always 
been  careful  to  see  that  deeds  taken  from 
purdah  women  have  been  fairly  taken ;  that  the 
party  executing  them  has  been  a  free  agent, 
and  duly  informed  of  what  she  was  aboot 
Again,  when  the  disposition,  as  in  this  case,  is 
in  the  nature  of  a  death-bed  disposition,  tke 
Court  that  upholds  it  ought,  from  whomaoeitr 
it  proceeded,  to  be  satisfied  that   it  was  de 
free,  voluntary  act  of  the  parly  by  whcm  it 
purports  to  have  been  executed,  and  exprcsei 
his  real  intentions.    In  the  present  case  the 
respondents'  evidence  is  conflicting  as  to  the 
party  intended  to  be  benefited,  and  leaves  it 
uncertain,  to  say  the  least,  what  were  the 
instructions  for  the  deed  and  from   whom 
those  instructions  emanated.    Evidence  so 
untrustworthy,  so  uncertain,  and  so  conflict- 
ing, is  not  such  as  enables  their  Lordships  to 
declare  affirmatively  that  the  hibba  was  In 
any  sense  the  act  and  deed  of  Mirnamoje,  or 
even  that   she  herself  pat   her  hand    and 
seal  to  it. 

Their  Lordships,  therefore,  have  cotAe  to  the 
conclusion  that  the  respondents  having  failed 
to  prove  a  material  link  in  the  title  upon 
which  alone  they  can  recover,  the  decrees 
under  appeal  ought  to  be  reversed,  the  suit 
dismissed  with  costs  in  the  Courts  below,  and 
that  the  respondents  should  pay  the  costs  t£ 
the  appeal.  And  they  will  humbly  advise 
Her  Majesty  accordingly* 
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The  nth  July  1870. 

Preseni  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence 
Peel. 

AUuTion  lands^Accretion—Regulation  XI.  of 

1825. 

Oh  Appeal  from  ike  High  Court  at 
Calcutta,''^ 

LoDez 


versus 
Muddun  Mohiin  Thakoor  and  others. 

f^lalntiff  sued  for  the  recovery  of  alluvion  Ian  ds  which 
ortgfinally  formed  a  portion  of  his  estate,  which  had  been 
washed  away  by  the  Gang^es,  but  which  subsequently  re- 
formed. The  defendants  relied  on  Section  4,  Kegfulatton 
XI.  of  1S25,  and  contended  that  the  plainti^'s  land  hav- 
ing  been  wholly  submerg^ed  so  as  to  make  the  defend- 
ants' land  the  river-boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  accession  to  their  land, 
and  an  increment  by  annexation  to  their  estate,  not- 
withstandinfiT  that  the  land  has  been  re-formed  on  the 
ascertainable  and  ascertained  site  of  the  plaintiff's  mou- 
zah. 

Held  that  Section  4  did  not  apply  to  this  case,  and 
that  that  Section  refers  only  to  cases  of  gain  by  acqui- 
sition by  means  of  gradual  accession,  to  the  gain  which 
an  individual  proprietor  might  make  from  what  was 
part  of  the  public  territory,  not  from  a  private  person's 
property. 

Roroanath  Thakoor  versits  Chunder  Narain  Chowdhry 
(Marshall,  p.  136)  approved,  and  3  Weekly  Reporter, 
Civil,  p.  5i»  disapproved. 

The  plaintiff  in  this  case,  Felix  Lopez, 
was  the  proprietor  of  a  very  considerable 
estate,  a  mouzah,  on  the  banks  of  the 
Ganges.  By  the  year  1840,  by  reason  of 
the  continued  encroachment  of  that  river,  it 
was  wholly  submerged,  and  it  was,  to  adopt 
an  expression  used  in  this  class  of  cases  in 
India,  "  diluviated ;"  that  is,  the  surface- 
soil,  the  culturable  soil,  was  wholly  washed 
away.  After  the  lapse  of  some  years,  and 
after  one  temporary  recession  and  re-encroach- 
ment which  has  occurred  in  the  interval,  the 
water  has  ultimately  retired,  and  the  land, 
having  been  for  some  time  in  a  state  de- 
scribed as  admitting  of  only  temporary  cul- 
tivation by  hand-sowing,  has  become  hard 
and  firm  soil,  capable  of  being  cultivated  in 
the  usual  manner.  The  plainiiflE  says  : 
••  This  was  my  property.  The  Ganges,  which 
''swallowed  it,  has  again  yielded  it  up,  and 
'*!  claim  my  property,  which,  having  been 
"buried  and  lost  to  sight,  has  again  re- 
**  appeared." 

*  From  the  judgment  of  E.  Jack:»on  and  Glover,  J  J., 
in  Regular  Appeal  No.  126  of  1863,  dated  2;>th  Novem- 
ber 1665— oot  reported. 


The  rule  of  the  English  Law  applicable  to 
this  case  is  thus  expressed  in  a  work  of  great 
authority  (Hale,  "  De  Jure  Maris,"  p.  15): 
*'  If  a  subject  hath  land  adjoining  the  sea, 
**and  the  violence  of  the  sea  swallow  it  up, 
''but  so  yet  that  there  be  reasonable  marks 
"to  continue  the  notice  of  it,  or  though  the 
"  marks  be  defaced,  yet,  if  by  situation  and 
"extent  of  quantity  and  boundary  on  the 
"  firm  land  the  same  can  be  known,  or  it  be 
"  by  art  or  industr}'  regained,  the  subject 
"doth  not  lose  his  property.  If  the  marks 
"remain  or  continue,  or  the  extent  can 
"reasonably  be  certain,  the  case  is  clear." 
And  in  another  place,  p.  17,  he  writes  thus: 
"  But  if  it  be  freely  left  again  by  the  reflux 
"  and  recess  of  the  sea,  the  owner  may  have 
"his  land  as  before,  for  he  cannot  lose  his 
"property  of  the  soil,  although  it  for  a  time 
"becomes  part  of  the  sea  and  within  the 
"admiral's  jurisdiction  while  it  so  con- 
"  tinues." 

This  principle  is  a  principle  not  merely  of 
English  Law,  not  a  principle  peculiar  to  any 
system  of  Municipal  Law,  but  it  is  a  princi- 
ple founded  in  universal  law  and  justice; 
that  is  to  say,  that  whoever  has  land,  where- 
ever  it  is,  whatever  may  be  the  accident  to 
which  it  has  been  exposed,  whether  it  be  a 
vineyard  which  is  covered  by  lava  or  ashes 
from  a  volcano,  or  a  field  covered  by  the  sea 
or  by  a  river,  the  ground,  the  site,  the  pro- 
perty, remains  in  the  original  owner. 

There  is,  however,  another  principle  re- 
cognized in  the  English  Law  (derived  from 
the  civil  law),  which  is  this — that  where 
there  is  an  acquisition  of  land  from  the  sea 
or  a  river  by  gradual y  slow,  and  imperceptible 
means,  there,  from  the  supposed  necessity 
of  the  case,  and  the  difficulty  of  having  to 
determine,  year  by  year,  to  whom  an  inch,  or 
a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of 
the  adjoining  land  (Lord  Yarborough's  case, 
2  Bligh,  N.  s.,  147).  And  the  converse  of 
that  rule  was,  in  the  year  1839,  held  by  the 
English  Courts  to  apply  to  the  case  of  a  si- 
milar wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the 
river  gained  from  the  land  in  the  same  way 
as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea  (The  Hull  and  Selby 
Railway  case,  5  Meeson  and  Welsby  337). 
To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain 
means  of  identifying  the  original  bounds  of  the 
property,  by.  landmarks,  by  maps,  or  by  a 
mine  under  thQ  sea,  or  other  means  of  that 
kind,  has  never  been  Jodicially  determlaed. 
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tance  from  the  place  of  execution,  or  menial 
servants.  It  is  not  satisfactorily  explained 
why  some  of  them  were  there  at  all.  And 
the  testimony  of  the  dewan  makes  it,  to  toy 
the  least,  extremely  doubtful  whether  Ihey 
were  in  fact  there ;  and  whether,  according  to 
a  reprehensible  practice  not  uncommon  in 
India,  their  names  were  not  afterwards  written 
on  the  deed.  Only  one  of  ihem  professes  to 
have  written  his  own  name.  They  were  not 
examined  when  the  deed  was  registered,  and 
the  subscribing  witnesses  who  were  then  ex- 
amined were  not  produced  at  the  trial  of  this 
cause.  Some  of  them  speak  of  Mirhamoye 
as  present  in  the  verandah  amidst  a  crowd  of 
men,  giving  her  own  instructions  and  de- 
scribing the  property  verbally,  and  personally 
asking  the  witnesses  to  become  subscribing 
witnesses. 

It  is  further  to  be  observed  that,  although 
the  Pundit  says  he  heard  of  the  execution 
frotn  the  Kobiraj  and  other  respectable  per- 
sons; and  although  Doorgadoss  names  several 
persons  far  more  respectable  in  station  than 
the  subscribing  witnesses  as  present  at  the 
execution,  none  of  those  persons  either  sub- 
scribed the  instrument  or  have  given  their 
testimony  in  support  of  it.     Again,  if  it  had 
been  clearly  proved  by  the  officer  sent  to 
verify  the  execution  of  the  mooktearnamahs 
by  Mimamoye  that  she  had  acknowledged 
thoie  instruments  to  be  hers,  that  would  have 
been  an  important  corroboration  of  the  re- 
spondent's case.     But  that  officer  was  not 
called  as  a  witness ;  his  actual  report  is  not 
forthcoming;  and  the  testimony  of  the  dewan 
leads  to  the  conclusion  that  he  performed  his 
duty  in  the  most  perfunctor)'  manner,  and 
was  satisfied  on  the  report  of  a  maid>servant, 
not  called  or  examined,  that  Mimamoye  had 
admitted  the  execution  of  the  mooktearna- 
mahs. 

Is  then  the  evidence  adduced  by  the  re- 
spondents, and  considered  without  reference 
tb^any  conflicting  testimony  on  the  part  of 


the  appellants,  sufficient  to  establish  the  doe 
execution  of  this  deed  of  gift  ?  Their  Lord- 
ships, differing  respectfully  from  the  Judges 
of  the  High  Court,  have  come  to  the  conclu- 
sion that  it  is  not. 

The  disposition  is  one  by  a  purdah  woman, 
made  not  very  long  before  her  death,  and 
whilst  she  was  labouring  under  a  mortal  dis- 
order. Their  Lordships  consider  that  it  is  not 
open  to  the  objection  of  inofficiousness.  Her 
preference  of  her  own  blood  relations  to  a  son 
adopted  by  her  husband,  and  otherwise  provi- 
ded for,  was  not  unnatural.  But  this  Com- 
mittee and  the  Courts  in  India  have  always 
been  careful  to  see  that  deeds  taken  from 
purdah  women  have  been  fairly  taken ;  that  the 
party  executing  them  has  been  a  free  agent, 
and  duly  Informed  of  what  she  was  iteuL 
Again,  when  the  disposition,  as  in  this  case,ii 
in  the  nature  of  a  death-bed  disposition,  the 
Court  that  upholds  it  ought,  from  whomaoeifr 
it  proceeded,  to  be  satisfied  that  U  was  tk 
free,  voluntary  act  of  the  party  by  whon  ** 
purports  to  have  been  executed,  and  expiaEei 
his  real  intentions.  In  the  present  case  tbe 
respondents'  evidence  is  conflicting  as  to  the 
party  intended  to  be  benefited,  and  leaves  it 
uncertain,  to  say  the  least,  what  w*ere  the 
instructions  for  the  deed  and  from  whom 
those  instructions  emanated.  Evidence  so 
untrustworthy,  so  uncertain,  and  so  conflict- 
ing, is  not  such  as  enables  their  Lordships  to 
declare  affirmatively  that  the  hibba  was  in 
any  sense  the  act  and  deed  of  Mirnanaoye,  or 
even  that  she  herself  put  her  hand  Mad 
seal  to  it. 

Their  Lordships,  therefore,  have  coide  to  tbe 
conclusion  that  the  respondents  having  failed 
to  prove  a  material  link  in  the  title  upon 
which  alone  they  can  recover,  the  decrees 
under  appeal  ought  to  be  reversed,  the  suit 
dismissed  with  costs  In  the  Coorts  below,  and 
that  the  respondents  should  pay  the  costs  of 
Uie  appeal.  And  they  will  humbly 
Her  Majesty  accordingly. 
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The  uih  July  1870. 

Present  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Jastlce  James,  and  Sir  Lawrence 
Peel. 

Alluvion  lands— Accretion— Regulation  XI.  of 

1825. 

Oh  Appeal  from  the  High  Court  at 
Calcutta* 

Lopez 


versus 
Muddun  Mohjin  Thakoor  and  others. 

Plaintiff  sued  for  the  recovery  of  alluvion  lands  which 
originally  formed  a  portion  of  his  estate,  which  had  been 
washed  away  by  the  Ganges,  but  which  subsequently  re- 
formed. The  defendants  relied  on  Section  4,  Kcc^ulation 
Xi.  of  1S25,  and  contended  that  the  plaintiff 's  land  hav- 
ing been  wholly  submerged  so  as  to  make  the  defend- 
ants' land  the  river-boundary,  the  subsequent  recession 
of  the  river  caused  a  gradual  accession  to  their  land, 
and  an  increment  by  annexation  to  their  estate,  not- 
withstanding that  the  land  has  been  re-formed  on  the 
ascertainable  and  ascertained  site  of  the  plaintiff's  mou- 
zah. 

Held  that  Section  4  did  not  apply  to  this  case,  and 
that  that  Section  refers  only  to  cases  of  gain  by  acqui- 
sition  by  means  of  gradual  accession,  to  the  gam  which 
an  individual  proprietor  might  make  from  what  was 
part  of  the  public  territory,  not  from  a  private  person's 
property. 

Roraanath  Thakoor  versus  Chunder  Narain  Chowdhry 
(Marshall,  p.  136)  approved,  and  3  Weekly  Reporter, 
Civil,  p.  51,  disapproved. 

The  plaintiff  in  this  case,  Felix  Lopez, 
was  the  proprietor  of  a  very  considerable 
estate,  a  mouzah,  on  the  banks  of  the 
Ganges.  By  the  year  1840,  by  reason  of 
the  continued  encroachment  of  that  river,  it 
was  wholly  submerged,  and  it  was,  to  adopt 
an  expression  used  in  this  class  of  cases  in 
India,  "  diluviated ;"  that  is,  the  surface- 
soil,  the  culturable  soil,  was  wholly  washed 
away.  After  the  lapse  of  some  years,  and 
after  one  temporary  recession  and  re-encroach- 
ment  which  has  occurred  in  the  interval,  the 
water  has  uhiraately  retired,  and  the  land, 
having  been  for  some  time  in  a  state  de- 
scribed as  admitting  of  only  temporary  cul- 
tivation  by  hand-sowing,  has  become  hard 
and  firm  soil,  capable  of  being  cultivated  in 
the  usual  manner.  The  plaintiff  says  : 
•*  This  was  my  property.  The  Ganges,  which 
•'swallowed  it,  has  again  vielded  it  up,  and 
**I  claim  my  property,  which,  having  been 
•'buried  and   lost  to  sight,   has  again  re- 

*'  appeared." 

II       II        ■  '  I    i-     I       ■ . 

*  From  the  judgment  of  C.  Jackson  and  Glover,  J  J., 
in  Regular  Appeal  No.  126  of  x^MS^,  dated  2:>th  Novem- 
ber ib65— oot  reported. 


The  rule  of  the  English  Law  applicable  to 
this  case  is  thus  expressed  in  a  work  of  great 
authority  (Hale,  "  De  Jure  Maris/'  p.  15): 
"  If  a  subject  hath  land  adjoining  the  sea, 
''and  the  violence  of  the  sea  swallow  it  up, 
"but  so  yet  that  there  be  reasonable  marks 
"to  continue  the  notice  of  it,  or  though  the 
"  marks  be  defaced,  yet,  if  by  situation  and 
"  extent  of  quantity  and  boundary  on  the 
"  firm  land  the  same  can  be  known,  or  it  be 
"  by  art  or  industf}'  regained,  the  subject 
"doth  not  lose  his  property.  If  the  marks 
"remain  or  continue,  or  the  extent  can 
"reasonably  be  certain,  the  case  is  clear." 
And  in  another  place,  p.  1 7,  he  writes  thus : 
"  But  if  it  be  freely  left  again  by  the  reflux 
"  and  recess  of  the  sea,  the  owner  may  have 
"his  land  as  before,  for  he  cannot  lose  his 
"  property  of  the  soil,  although  it  for  a  time 
"becomes  part  of  the  sea  and  within  the 
"admiral's  jurisdiction  while  it  so  con- 
"  tinues." 

This  principle  is  a  principle  not  merely  of 
English  Law,  not  a  principle  peculiar  to  any 
system  of  Municipal  Law,  but  it  is  a  princi- 
ple founded  in  universal  law  and  justice; 
that  IS  to  say,  that  whoever  has  land,  where- 
ever  it  is,  whatever  may  be  the  accident  to 
which  it  has  been  exposed,  whether  it  be  a 
vineyard  which  is  covered  by  lava  or  ashes 
from  a  volcano,  or  a  field  covered  by  the  sea 
or  by  a  river,  the  ground,  the  site,  the  pro- 
perty, remains  in  the  original  owner. 

There  is,  however,  another  principle  re- 
cognized in  the  English  Law  (derived  from 
the  civil  law),  which  is  this — that  where 
there  is  an  acquisition  of  land  from  the  sea 
or  a  river  by  gradual^  slow,  and  imperceptible 
means^  there,  from  the  supposed  necessity 
of  the  case,  and  the  difficulty  of  having  to 
determine,  year  by  year,  to  whom  an  inch,  or 
a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of 
the  adjoining  land  (Lord  Yarborough'a  case, 
2  Bligh,  N.  s.,  147).  And  the  converse  of 
that  rule  was,  in  the  year  1839,  held  by  the 
English  Courts  to  apply  to  the  case  of  a  si- 
milar wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the 
river  gained  from  the  land  in  the  same  way 
as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea  (The  Hull  and  Selby 
Railway  case,  5  Meeaon  and  Welsby  327). 
To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain 
means  of  identifying  the  original  bounds  of  the 
properly,  by.  landmarks,  by  maps,  or  by  a 
mine  under  thq  sea,  or  other  means  of  l>bat 
kind,  has  never  been  jadiGially  determiaeCl. 
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The  principle  of  law,  so  far  as  relates  to  ac- 
cretion, has,  to  some  extent,  been  made  part  of 
the  positive  written  law  of  India,  and  it  ison  the 
operation  of  such  positive  written  law  that  the 
defendant's  case  is  based.  This  law  is  to  be 
found  in  the  Regulation  No.  XI.  of  1825,  a  Re- 
gulation for  carrying  out  the  rules  to  be  ob- 
served on  the  determining  of  claims  to  lands 
gained  by  alluvion  or  by  the  dereliction  of 
a  river  or  the  sea.  There  is  a  recital  in  that 
Regulation  as  to  disputes  which  had  arisen 
with  regard  to  such  claims,  and  the  necessity 
of  having  some  definite  lule  laid  down  with 
rc-iard  to  several  matters,  only  one  of  which 
is  material  or  relevant  to  the  present  case ;  and 
thai  is  the  case  provided  for  by  the  4th  Section 
of  the  Regulation.  By  that  Section  it  is 
provided  that,  ''when  lind  may  be  gained  by 
''gradual  accession,  whether  from  the  recess 
"of  a  river  or  of  the  sea,  it  shall  be  con- 
•Sidered  an  increment  to  the  tenure  of  ihe 
"  person  to  whose  land  or  estate  it  is  thus 
"annexed,  whether  the  land  be  held  imme- 
"  diately  from  the  Government  or  from  any 
"  iniermediaie  landowner."  And  the  defend- 
ants' contention  is,  that  the  pl-iintiil's  land 
having  been  whollv  submerged,  so  as  to  make 
their  (the  defendants')  land  the  river-bound- 
ary, the  subsequent  recession  of  the  river  has 
caused  a  gradual  accession  to  their  laud,  and 
an  increment  by  annexation  to  their  estate, 
notwithstanding  that  the  land  has  been  re- 
fonned  on  the  ascerainable  and  ascertained 
site  of  the  plaintiff's  m«nizah. 

It  is  to  be  observed,   however,  that  that 
Cliuse  refers  simply  to  cases  of  gain — of  ac- 
qinsition   by    means   of    graduil    accession. 
There  are  no  words  which  imply  the  confisca- 
tion  or  destruction  of  any  private  person's 
properly  wh never.     If  a  Regulation  is  to  be 
construed  as  taking  away  anybody's  property, 
that  intention  to  take  away  ought  to  be  ex- 
pressed in  very  plain  words,  or  be  made  out 
by   very   plain    and    necessary    implication. 
The   plainiiff   here   says:  **I  had    the   pro- 
**perty.     It  was  my  property  before  it  was 
"covered  by  the  Ganges.     It  remained  my 
"property   after   it    was   submerged  by   the 
"Gani^es.     There  was  nothing  in  that  state 
"of  things  that  took  it  from  me,  and  gave  it 
"to   the   Government.     When    it  emerged, 
"there  was  nothing  that  took  it  from  me,  and 
"gave  it  to  any  other  person."     And  in  an- 
swer to  such  a  claim  it  would  certainly  seem 
that  something  more  than  mere  reference  tothe 
acquisition  of  land  by  increment,  by  alluvion 
or  by  what  other  term  may  be  used,' would  be 
required  in  order  to  enable  the  owner  of  one 
property  to  take  property  which  had  been 
|eg(^lly  vested  in  another. 


In  truth,  when  the  whole  words  are  looked 
at,  not  merely  of  that  Clause  but  of  the 
whole  Regulation,  it  is  quite  obvious  that 
what  the  then  legislative  authority  was  deal- 
ing with  was  the  gain  which  an  individual 
proprietor  might  make  in  this  way  from  that 
which  was  part  of  the  public  territor>%  the 
public  domain  not  usable  in  the  ordinary  sense; 
that  is  to  say,  the  sea  belonging  to  the  State, 
a  public  river  belonging  to  the  State ;  this  was 
a  gift  to  an  individual  whose  estate  lay  upon 
the  river  or  lay  upon  the  sea,  a  gift  to  him  o£ 
tliat  which,  by  accretion,  became  valuable 
and  usable  out  of  that  which  was,  in  a  state 
of  nature,  neither  valuable  nor  usable. 

And  on  the  very  words  of  the  Section  it- 
self, if  the  ow^nership  of  the  submerged  site 
remained  as  it  was  (and  there  seems  nothing 
to  take  it  away),  it  is  difficult  to  see  why  a 
deposit  of  alluvion  directly  upon  it  is  not  at 
least  as  much  an  accretion  and  annexation 
vertically  to  the  site,  as  it  would  be  an  accre- 
tion and  annexatim  longitudinally  to  the 
river  frontage  of  the  adjoining  property. 

If  we  had  then  to  consider  the  questioa 
for  the  first  time,  we  should  have  come  to  the 
conclusion  that  the  4ih  Section  did  not  gi>- 
vern  the  case,  and  that  the  question  woaM 
have  to  be  determined  by  the  general  "ptta- 
ciples  of  equity,  to  which  all  cases  not  m 
terms  provided  for  are  referred  by  the  iiih 
Section.     Those  principles  would  not    give 
the  plaintiff's  property    to    the    defendants. 
But  the  question  is  not  raised  for  the   fir^t 
time.     The  very  point  c\me  for  consideration 
in  India  before  a  Court  comprising  Sir  B  irnes 
Peacock,  Mr.  Justice  Bayley,  and  Mr.  Jusitce 
Kemp;*  and  after  full  consideration,  it  was 

♦The  nth  September  1S62. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief  Justice. 
and  the  Hon'ble   H.  \.  Bayley  and  F.   B.   Kemp, 

Judges. 

Case  No.  42  of  1S62. 

Regular  Ap/^eal  from  the  decision  of  the  PriKcipot 
Sudaer  A  meen  of  RajsMhye. 

Ramanath  Thakoor  and  others.  Appellants^ 

versus 

Chundernarain  Chowdhry,  R-Jspondent. 

Peacock t  C.  y,—V/E  are  of  opinion  that  the  word 
"{rained"  in  Section  4,  Rtfrulation  XI.  of  1^25,  does  not 
extend  to  case«  of  land  washeJ  away  and  afterwards 
re-formed  upon  the  old  site  which  can  l»e  clearly  re* 
cog-nized.  In  such  a  case,  we  think  the  land  formed 
by  accretion  on  the  old  recognized  site^  remains  die 
property  of  the  owner  of  the  orij^inal  site.  It  never 
could  have  been  intended  that,  where  the  surface  eCw 
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decided  that  lands  washed  away  and  after- 
wards re-formed  on  an  old  site,  which  could 
be  clearly  recognized,  are  not  lands  gained 
within  the  meaning  of  Section  4,  Regulation 
XL  of  1825,  viz,y  they  do  not  become  the 
property  of  the  adjoining  owner,  but  remain 
the  property  of  the  original  owner. 

And  the  same  point  arose  in  a  case  in  this 
Court  of  Mussamut  Imam  Bandi  and  Wajid 
AH  Khan,  appellants,  and  Hurgovind  Ghose, 
respondent,  reported  in  4  Moore's  Indian  Ap- 
peak .♦  It  is  there  said :  **  The  whole  of  the 
''  district  adjoining  the  land  in  dispute,  as  well 
''  as  that  land  itself,  is  fiat,  and  very  liable  to 
"  be  covered  or  washed  away  by  the  waters 
**of  the  Ganges,  which  river  frequently 
'^  changes  its  channel.  The  land  in  dispute 
"was  inundated  about  the  year  1787;  it 
"remained  covered  with  water  till  about 
*'  1 801,  and  then  became  partly  dry,  until 
"in  thi  year  1814  it  was  again  inundated. 
*•  After  this  period  it  once  again  re-appeared 
"  above  the  surface  of  the  \yater ;  and  by  the 
"year  1820  it  became  very  valuable  land." 
That  is  a  state  of  things  very  singularly  like 
what  has  occurred  in  tnis  case. 

estate  is  washed  away,  and  the  lower  portion  of  it  is 
covered  with  water,  and  formed  into  a  portion  of  the 
bed  of  a  river,  the  ownership  of  that  portion  of  the 
estate  which  has  become  inaccessible  in  consequence 
of  iti  being  covered  with  water  should  he  lost,  and 
that,  when  the  surface  is  re-formed,  it  should  become 
ihe  property  of  an  entirely  different  owner,  because  he 
may  happen  to  be  the  owner  of  the  estate  adjoining.  1 
If  such  were  the  case,  if  A  had  an  estate  betwi*en  a  | 
river  and  the  estate  of  B,  and  A's  estate  were  washed 
away,  leaving  B's  estate  adjoining  the  river,  B 
would  become  the  owner  of  A's  estate  if  it  should  be 
gradually  re-formed  on  the  old  site.  Such  a  case  would 
not  fall  within  Clause  2,  Section  4,  but  it  would  fall 
within  the  same  principle.  The  cases  in  Clause  2  are 
given  only  as  examples,  and  not  as  the  only  cases  in 
which  land  acquired  by  accretion  can  be  clearly  recog. 
nized  as  having  been  tormed  on  the  site  of  an  old  es- 
tate. The  principle  is  that,  where  the  accretion  can  be 
clearly  recognized  as  having  been  re-formed  on  that 
which  formerly  belonged  to  a  known  proprietor,  it  shall 
remain  the  property  of  the  original  owner.  This  is 
founded  on  general  principles  of  equitv  and  justice, 
which  are  the  principles  recognized  by  the  5th  Clause. 
We  think  Clause  1,  Section  4,  applies  only  to  cases  of 
land  gained,  that  is  to  say,  formed  upon  a  site  which 
cannot  be  recognized  as  that  of  any  former  proprietor. 
The  case  must  be  remanded  to  be  tried  with  reference 
to  the  above  remarks. 

The  compensation  referred  to,  as  given  by  Act  IX.  of 
»|S47,  is  merely  a  diminution  of  the  amount  payable  to 
Gv>vernment  as  revenue,  hut  this  would  be  no  compen- 
sation tj  a  man  the  whole  of  whose  estate  has  been 
washed  away,  if,  when  re-formed,  it  is  to  belong  to  a 
different  proprietor.  He  will  have  to  pay  no  revenue ; 
but  he  will  have  no  estate.  We  may  remark  that  in  this 
case  the  plaintiff.-*  do  not  rely  solely  upon  the  fact  of 
re-formation,  but  they  claim  at  least  some  portion  of  the 
land  re-formed  by  accretion  as  beinji^  annexed  to  their 
estate.  This  point  will  also  have  to  be  determined. 
Ordered,  that  this  case  be  remanded  and  tried  de  novo 
upon  the  merits  « ith  reference  to  the  above  remarks. — 
Marshall,  page  136. 

*7  W.  R  ,  P.  C.,  p.  67. 


In  that  case  it  was  held  as  follows : 
*'The  question  then  is,  to  whom  did  this 
"  land  belong  before  the  inundation  ?  Who- 
"ever  was  the  owner  then,  remained  the 
*' owner  while  it  was  covered  with  water  and 
'*  after  it  became  dry." 

This  authority  appears  to  their  Lordships 
conclusive  in  the  present  case. 

In  a  subsequent  case,  however  {Kaiiemonee 
Dossee  versus  Ranee  Monmohinee  Dahee^ 
'Weekly  Reporter,'  26th  May  1865*),  it  was 
held  by  a  Court  comprising  Justices  Trevor, 
Loch,  Bayley,  and  Morgan,  that  all  gradual  ac- 
cessions from  the  recess  nf  a  river  or  the  sea  are 
an  increment  to  the  estate  to  which  they  are 
annexed  without  regard  to  the  site  of  the  in- 
crement, and  a  distinction  was  taken  between 
the  two  cases  ;  and  it  seems  to  have  been  con- 
sidered that  the  former  case  did  not  apply  to 
any  case  where  the  property  was  to  be  consi- 
dered as  wholly  lost  and  absorbed,  and  no  part 
of  the  surface  remained  capable  of  identifica- 
tion ;  where  there  was  a  complete  diluviation 
of  the  usable  land,  and  nothing  but  a  useless 
site  left  at  the  bottom  of  the  river.  Their 
Lordships,  however,  are  unable  to  assent  to 
any  such  distinction  between  surface  and  site. 
The  site  is  the  property,  and  the  law  knows 
no  difference  between  a  site  covered  by  water 
and  a  site  covered  by  crops,  provided  the 
ownership  of  the  site  be  ascertained. 

Their  Lordships,  however,  desire  it  to  be 
understood  that  they  do  not  hold  that  proper- 
ly absorbed  by  a  sea  or  a  river  is,  under  all 
circumstances,  and  after  any  lapse  of  time, 
10  be  recovered  by  the  old  owner.  It  may 
wtll  be  that  it  may  have  been  so  completely 
abandoned  as  to  emerge  again,  like  any  other 
derelict  land,  into  the  public  domain,  as  part 
of  the  sea  or  river  of  the  State,  and  so  liable 
to  the  written  law  as  to  accretion  and  annex- 
ation. 

But  in  this  case  not  only  did  the  parties 
themselves  take  the  proper,  prudent,  and 
honest  means  of  preventing  the  necessity  of 
any  dispute  arising  by  interchanging  the 
Tanabundee  which  has  been  put  in  evidence, 
but  the  plaintiff,  as  between  him  and  the 
State,  did  also  take  the  most  eifeclual  means 
in  his  power  (having  the  description  and 
measurement  of  the  submerged  mouzah 
recorded,  and  continuing  to  pay  rent  for  it) 
to  prevent  the  possibiliiy  of  any  question  of 
dereliction  or  abandonment  being  raised 
against  him.    Their  Lordships  are,  therefore, 
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of  opinion  that  the  properly  now  being  capa- 
ble of  identification  by  means  of  that  Tana- 
bundee  and  otherwise,  the  property  having 
been  the  property  of  the  plaintiff  when  it 
was  submerged,  never  having  been  abandoned 
or  derelict,  having  now  emerged  from  the 
Ganges,  is  still  his -property ;  and  they  will 
therefore  recommend  to  Her  Majesty  to  reverse 
the  decision  of  the  Court  from  which  the 
appeal  has  come,  to  affirm  the  decision  of  the 
Principal  Sudder  Ameen,  and  that  ihe  costs 
of  the  litigation  both  below  and  here  should 
be  given  to  the  appellant,  the  plaintiff. 


The  1 2th  July  1870. 

Present:  % 

The  Master  of  the  Rolls,  Sir  lames  W.  Col- 
vile,  Sir  Joseph  Napier,  and  Sir  Lawrence 
Peel. 

Bexiamee    transactions—Succession. 

On  Appeal  from  ihe  late  Sudder  Court  at 

Agra. 

Nawab  Azimut  Ali  Khan 

versus 
Hurdwaree  Mull  and  others. 

The  law  as  to  benainee  conveyances  taken  by  a 
father  in  the  name  of  a  son,  whether  in  Hindoo  or 
Mahomedan  families,  should  be  considered  in  all  Courts 
in  India  as  conclusively  settled  by  the  decision  of  the 
Privy  Council  in  Gossain  vs.  Gossain,  6  Moore,  53. 

That  case,  however,  was  not  applied  to  the  present 
case  in  which  it  was  found  that  a  father,  who  had  pur- 
chased property  with  his  own  funds,  had  had  the  con- 
veyance drawn  up  in  his  son's  name  with  a  view  to  af- 
fect the  interests  of  his  daughters,  and  to  vary  the  rule 
of  succession  between  sons  and  daughters  in  his  family. 

The  Nawab  Rooknoodowlah,  the  original 
appellant,  has  died  pending  this  appeal, 
and  is  now  represented  by  his  son,  the 
Nawab  Azimut  Ali  Khan.  The  original  ap- 
pellant will,  to  prevent  confusion  between 
them,  be  called  the  Nawab  in  the  observa- 
tions of  their  Lordships  on  this  case.  This 
appeal  is  brought  from  a  decision  of  the  late 
Sudder  Dewanny  Adawlut  at  Agra,  affirming 
a  decree  of  the  Judge  of  the  Zillah  Saharun- 
pore,  who  had  affirmed,  on  appeal  to  him,  a 
decree  of  the  Principal  Sudder  Ameen  of 
that  place,  dismissing  the  suit  of  the  Nawab 
against  the  present  respondents. 

The  respondents,  by  trade  bankers,  were 
creditors  of  a  deceased  son  of  the  Nawab, 
named  Riihmut  Ali  Khan.  The  debt  was 
evidenced    by    an    instrument    in    writing 


in  the  usual  form  there    of  a  bond;  but 
this   instrument  does    not    appear    to  have 
been  a    mortgage-bond  hypothecating  any 
property  of  the   debtor.    The  respondents 
obtained  a  decree   in    the    Civil  Court  of 
Saharunpore  for  the  amount  of  their  demand 
against  Ruhmut,  who  died  before  execution 
was  had  on  that  decree.    The  respoadeDts. 
after  the  death  of  Ruhmut,  proceeded,  agree- 
ably to  the  law  and  practice  of  the  Court,  to 
attach  the  property  of  their  debtor,  in  order 
to    obtain   payment  of    their    debt.     They 
were  proceeding  to  bring  to  sale  the  {pro- 
perty which  is  the  subject  of  the  present  ap- 
peal, when  the  Nawab  intervened  in  the  exe* 
cution  proceeding  as  an  objector,  claiming 
the   whole  property  as  his  own  absoiiiteh, 
and  stating  the  deceased  Ruhmut  to  bavt 
been  merely  a  fictitious  or  benamee- holder  of 
the  property  for  his  father;  the  Nawab.     Thf 
Judge    of  that    Court,    for    reasons  whicb 
it  is  unnecessar)'  here  to  state  or  consider,  re^ 
fused  to  allow   the  Nawab   to  proceed  on 
that  objection,  and  referred  him  to  a  re^nlir 
suit.     The  Nawab  accordingly  preferred  hii 
claim   by  a  civil  suit  against  the   respond* 
ents,   v/z.,  the  original  suit  before  reiend 
to,    in  the   Court  of   the   Principal    Suddff 
Ameen    of    Saharunpore.      The    propettxt 
sought  to  be  recovered  are  named  resptc* 
tively  Bhensee  and  Babree. 

The  whole  contest  in  this  suit  was  whe- 
ther Ruhmut  held  these  properties  benamee 
for  the  Nawab.     No  case  wjs  made  by  ibe 
Nawab  that  the  son  had  a  postponed  interest 
or  estate  in  the  property.     Such  a  case,  even 
if  substantiated,  would  not  have  enabled  the 
Nawab,  as  an  opponent  of  the  sale,  to  defeat 
by  intervention  the   claim  of  the  creditors 
wholly.    The  ordinary  mode  of  conveyance 
under  such  a  judicial  sale,  r/?.,  of  the  right, 
title,  and  interest  of  the  debtor,  would  have 
enabled  the  creditors  to  realize  their  debt  oc 
some  portion  of  it  by  a  sale  of  the  interest, 
whatever  it  might  prove  to  be.     The  Nawab 
instituted  no  suit  to  protect  any  alleged  life-  " 
interest   in  himself  against   a  title   derived  | 
under  the  judicial  sale.    The  Court,  there- 
fore,  had   in   the    Nawab's  suit   simply  ti^ 
decide    whether    he    had   proved    his    sod 
Ruhmut  to  have  been,  from  the  time  of  the 
conveyance  to  Ruhmut  until   the  death  o£ 
the  latter,  a  benamee-holder  of  these  pio^ 
perties  for  the  Nawab. 

The    title   to  Bhensee  was  one   derived 
originally  by  mortgage.    The  owner  Woieer 
Ali  mortgaged  this  with  fifteen  other  mouxabs  | 
to    one   Bhuwanee  Pershad    for  a  certaii 
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sum,  which,  by  a  second  advance  and  charge, 
'   amounted  to  26,400  rupees*    Bhuwanee  Per- 
sbad>  as  the  Nawab  alleged,  sub-mortgaged 
the  whole  sixteen  mouzahs  to  him  for  the 
same  sum ;  and  he,  according  to  his  statement, 
had  the  conveyance  taken  benamee  in  the 
name  of  two  of  his  infant  sons,  of  whom 
Ruhmut  was  one.    The  other  of  these  two 
^    sons  died  joung;  on  his  death,  the  Nawab, 
who  was  his  heir,  substituted  another  son. 
This  son  died  young,  unmarried,  and  without 
issue;  his  father  was  his  sole   heir.    The 
interest,  therefore,  of  Ruhmut,  if  real,  was  to 
a  moiety  of  this  share  of  Bhensee  originally 
conveyed    to   the   two   sons.    The   title   to 
Babree    was   by   conveyance,   as    upon  an 
ordinary .  purchase,  for   a  money-consider- 
ation, and  the  conveyance  was  in  the  name  of 
Ruhmut.     Some    contest    has    been    made 
about  the  real  facts  of  this  purchase,  and  the 
respondents    deny     that     it     was,    what    it 
purports  to  have  been,  a  purchase  at  all; 
but  in  the  view  which  their  Lordships  take 
of  this  case,  it  will  be  unnecessary  to  advert 
further  to  this  head  of  contention,  or  to  dis- 
tinguish further  between  the  title  of  the  re- 
spective properties,  since  the  explanation  of 
the  Nawab  as  to  the  reasons  for  the  convey- 
ance to  his  sons  applies  alike  to  both  pro« 
perties. 

The  case  made  by  the  Nawab  at  the  hear- 
ing of  this  appeal  before  their  Lordships 
was,  that  the  funds  which  purchased  both 
properties   were    exclusively    the    funds    of 

•  the  Nawab ;  that  a  legal  presumption  thence 
arose   that    the    proprietary    right   was  the 

.^awab's,  and  that  the  respondents,  who 
ha\*e  no  better  title  than  that  of  Ruhmut, 
have  not  rebutted  this  presumption.  The 
Counsel  for  the  Nawab  relied  on  the  case  of 
Gossain  versus  Gossain*  in  6  Moore,  which 


»  4  W.  R.,  P.  C,  p.  40. 


they  contended  had  been  disregarded  in  the 
decision  of  this  case  in  the  Courts  below. 

Had  this  appeared  to  their  Lordships  to 
have  been  so,  they  must  necessarily  have 
recommended  to  Her  Majesty  to  reverse  the 
decisions  under  appeal,  since  the  law  as  to 
benamee  conveyances  taken  by  a  father  in 
the  name  of  a  son,  whether  in  Hindoo  or 
Mahomedan  families,  should  be  considered 
in  all  Courts  in  India  as  conclusively  settled 
by  that  decision. 

It  becomes  necessary,  therefore,  to  see 
what  were  the  real  grounds  of  the  decision 
in  the  Court  of  the  Principal  Sudder 
Ameen.  It  appears  to  their  Lordships  that 
that  Judge  found  as  a  fact  that  the  Nawab 
purchased  the  property  with  his  own  funds ; 
a  conclusion  which,  on  the  evidence  before 
him,  and  in  the  absence  of  all  evidence  of 
property  at  that  time  in  the  sons,  their 
Lordships  think  a  reasonable  and  proper 
conclusion.  Had  this  fact  received  no  other 
addition  than  that  the  conveyance  was 
taken  in  the  names  of  the  Nawab's  sons, 
the  case  would  have  fallen  within  that  of 
Gossain  z^^fi/^  Gossain,  and  the  argument  for 
the  appellant  must  have  prevailed  with 
their  Lordships;  but  the  Principal  Sudder 
Ameen  remarks,  and  relies  on  a  very  im- 
portant addition  to  these  facts,  in  the 
Nawab's  own  explanation  of  the  cause  of 
tfa«  conveyance  to  his  sons.  The  Court 
thence  inferred  that  a  motive  existed  for 
it  in  the  state  of  his  family,  the  existence 
of  daughters,  and  his  desire,  as  expressed, 
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to  vary  the  rule  of  succession  between  sons 
and  daughters  in  his  family.  The  Sudder 
Dewanny  Adawlut  also,  in  their  judgment, 
rely  on  these  additional  facts. 


If  the  conveyance  to  the  sons  was  design- 
ed  to  produce  an  effect  thereafter,  by  chang- 
ing the  amount  of  shares  of  the  whole  property 
on  a  succession  between  sons  and  daughters, 
it  could  not  be  designed  as  a  mere  naked 
benamee  conveyance,  because,  as  Mr.  Bell 
correctly  observed,  a  mere  benamee  convey- 
ance would  in  no  way  affect  such  succession. 
But  if,  as  the  Nawab  himself  represented 
the  transaction,  it  was  designed  to  affect  the 
daughter's  claims  or  interests,  it  could  only 
so  operate  as  a  real  transaction ;  that  is,  by 
a  conveyance  of  interest  to  the  sons.  It  is 
immaterial  in  this  case  to  consider  whether 
the  legal  effect  of  the  arrangement  would  be 
to  confer  a  resulting  life-estate  on  the  Nawab 
or  not,  since  the  only  contest  made  in  the 
suit  was  whether  it  was  an  absolute  benamee 
transaction.  The  case  admitted,  certainly, 
of  being  viewed  thus,  that  the  conveyance 
was  merely  colorable,  to  be  treated  as  real, 
should  it  become  necessary  to  defeat  a 
daughter's  claim,  but  fictitious  as  between 
father  and  sons.  It  is  to  be  observed,  how- 
ever, that  this  view  of  the  case  was  not 
presented  to  the  Judge;  and  if  it  had  been 
so  presented,  the  Judge  would  have  been 
justified  in  declining  to  act  on  such  an  alle- 
gation of  fraud  against  creditors  of  the  son 
made  after  the  son's  decease  in  favor  of  the 
father,  alleging  his  own  fraud.    Their  Lord- 


ships, therefore,  think  that  the  Principal 
Sudder  Ameen  was  justified  in  regarding  the  * 
whole  evidence  before  him  as  not  sufficient 
to  establish  the  case  of  benamee  ownership, 
which  the  Nawab  advanced.  As  the  deci- 
sion  under  review  does  not  appear  to  con- 
flict with  any  rule  of  law,  as  the  question 

decided  is  one  of  fact,  as  the  decision  is   > 

I 

sustained  by  sufficient  evidence,  and  es- 
tablishes the  claim  of  creditors  against  , 
properly  of  which  their  debtor  was  allow- 
ed for  many  years  to  have,  at  least,  the 
ostensible  ownership,  it  is  one  which  their 
Lordships  would  not  disturb,  unless  it  woe 
clearly  shown  to  be  wrong.  It  is  the  duty 
of  a  Court  of  Justice  in  such  a  case  to  put 
the  objector  to  the  rights  of  creditors  foand- 
ed  on  apparent  ownership  to  strict  jvoo^ 
of  his  objection ;  he  must  recover,  if  li  «ti« 
on  the  case  that  he  asserts.  It  would  be  easf , 
if  such  vigilance  and  jealousy  were  not  exhi- 
bited, for  a  family  to  place  the  family-proper- 
ty out  of  reach  of  creditors.  If  the  father  be- 
came indebted,  the  titular  right  would  be  thea 
stated  to  have  conveyed  the  real  interest; 
but  if  the  son  were  indebted,  then  the  claim 
would  take  the  form  to  which  this  suit  is 
adapted.  Views  of  these  dangers  to  the 
rights  of  creditors  seem  to  have  been  present  J 
to  the  Courts  below;  and  in  the  present 
case  their  Lordships  are  unable  to  see  that 
jealousy  of  a  probable  fraud  has  induced  an 
incorrect  estimate  of  the  evidence.  Their 
Lordships  will,  therefore,  humbly  advise 
Her  Majesty  that  this  appeal  should  be  dis- 
missed with  costs. 
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The  1 2th  July  1870. 

Present : 

The  Master  of  the  Rolls.  Sir  James  W. 
Colvile,  Sir  Joseph  Napier,  and  Sir 
Lawrence  Peel. 

RedemptioQ-^M  ortg^ag^e — Accounts. 

On  Appeal  from  the  late   Sudder   Court  at 

Agra, 

Xawab  Ajirhut  Ali  Khan 

versus 

Jowahir  Singh  and  others. 

The  plaintiff-t  in  this  suit  were  purchasers  of  the 
equity  of  redemption  in  a  portion  of  certain  mortgaged 
premises  which  were  sold  in  lots,  and  they  brought 
this  suit  against  the  mortgagees  who  were  also  pur- 
chasers of  the  equity  of  redemption  of  several  of  the 
lots.  They  mide  the  purchasers  of  the  other  lots 
parties  to  the  suit,  and  sought  to  redeem  their  own  por- 
tion of  the  estate  and  to  recover  possession  of  their  own 
portion  and  the  portion  purchased  by  the  purchasers 
other  than  the  mortgagees,  on  payment  into  Court  of  a 
sum  sufficient  to  cover  the  proportion  of  the  mor:gage- 
debt  attributable  to  the  said  parcels.  The  mode  of 
applying  the  whole  of  the  mortgage-debt  between  the 
diflferent  mouz^hs  of  the  mortgaged  estate  in  such  a 
case  pointed  out.  i 

The  principle  of  Construction  No.  355 — that  whsn  a  1 
creditor  sues  for  his  principal  and  interest  (the  latter  ; 
being  equal  or  more  than  eaual  at  the  time  of  the  i 
comm^rncement  of  the  suit  to  trie  principal)  he  is  not 
debarred  from   charging  subsequent   interest  for  the 
period  during  which  he  is  keot  out  of  his  money  by 
his  debtor's  resistance  of  the  demand — is  not  applicable 
to  a  case  in  which  a  mortgagee  in  possession  is  not  a 
party  suing  for  the  money,  but  the  party  resisting  by 
every  means  in  his  power  a  claim  to  redemption  and  the 
Hnal  settlement  of  the  account. 

Thk  original  appellant  in  this  case  was  in 
April  1846  the  mortgagee  of  an  estaie  com- 
prising sixteen  different  mouzahs,  and  known 
119  taicx)k  Bbainsee.  The  estate  had  been 
originally  mortgaged  (it  is  said  by  way  or 
usufructuary  mortgage)  by  its  then  owner, 
Vuzeer  Ali,  for  26,400  rupees  to  one 
Bhowany  Pershad,  who  may  be  taken  to 
have  transferred,  in  1822  or  1823.  his  inter- 
L  est  as  mortgagee  to  the  appellant.  Further 
r  tiums,  amounting  to  15,700  rupees  in  all, 
}  were  afterwards  advanced  by  the  appellant 
on  the  security  of  the  estate,  upon  terms 
which  will  be  afterwards  considered.  In 
•1839  the  representatives  of  the  mortgagor 
brought  a  redemption-suit,  which  was  finally 
dismissed  by  the  Sudder  Court  of  the  North- 
West  Provinces  on  the  1st  August  1843, 
by  a  decree  which  is  one  of  the  exhibits 
in  this  cause.  On  the  8th  April  1846,  the 
estate  was  sold,  subject  to  the  mortgage, 
under  process  of  execution  in  satisfaction 
of  decrees  against  the  original  mortgagor 
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or  his  representatives.  It  was  sold  in 
different  parcels.  One  mouzih  (Hossein- 
pore)  was  purchased  by  Jowahir  Singh 
and  the  four  other  persons  viho,  with  him, 
are  the  plaintiffs  in  this  cause ;  mouzah 
Jettporc  was  pure  ha  ed  by  Buhal  Singh  and 
Bustee  Ram  ;  mouzah  Kookunpore  by  Ho- 
sein  Ali  Khan  and  two  other  persons ;  and 
one- fourth  of  mouzah  Chundharee  by  Mussa* 
mut  Imamee  Begum.  The  residue  of  the 
estate  was  purchased  by  the  appellant ;  and 
the  result  of  the  sale  was  consequently 
that,  whilst  he  retained  the  rights  of  mort- 
gagee over  the  whole  property,  he  became 
the  owner  of  the  equiiy  of  redemption  in 
twelve  and  three-quarters  of  the  sixteen  mou- 
zahs  of  which  it  was  composed. 

In  1862  the  plaintiffs,  as  the  owners  of  the 
equity  of  redemption  in  mouzah  Hossein* 
pore,  brought  a  suit  against  the  appellant 
for  the  redemption  of  their  mouzah  on  pay* 
ment  of  4.737  rupees  7  annas,  which  ihey 
alleged  to  be  the  rateable  share  of  the  mort- 
gage-debt payable  by  them.  The  suit  was 
tried  first  by  the  Piincipal  Sudder  Ameen, 
and  afterwards,  on  appeal,  by  the  Zillah 
Judge.  The  latter  held  that  the  plaintiffs 
were  entitled  to  redeem  their  mouzah  on 
payment  of  an  additional  sum  of  1,212 
rupees  13  annas.  But  his  decision  was  re- 
versed, and  this  suit  finally  dismissed  by  the 
Sudder  Court  on  special  appeal  on  the  29th 
April  1864,  principally,  if  not  wholly,  on 
the  ground  that  the  purchasers  of  the  other 
three  parcels  of  land  should  have  been 
made  parties,  and  that  the  plaintiffs  should 
at  least  have  offered  to  redeem  iho.se  parcels 
by  paying  their  proportionate  part  of  the 
mortgage-debt  attributable  to  them.  The 
decree  afilimed  the  principle  established  by 
a  previous  case  in  the  Court  that  the 
plaintiffs  were  at  liberty  to  redeem  their 
mouzah  without  bringing  into  Court  that 
portion  of  the  mortgage-debt  which  was 
attributed  to  the  mouzah  wherein  the  equity 
of  redemption  had  been  purchased  by  the 
mortgagee. 

On  the  22nd  of  December  1864,  the 
plaintiffs  instituted  their  present  suit.  It 
was  framed  in  the  manner  indicated  by  the 
last  stated  decree.  Ttie  purchasers  of  the 
parcels  other  than  those  purchased  by  the 
appellant  or  the  plaintiffs  were  made  parties 
on  the  record ;  and  the  plaintiffs,  having 
paid  into  Court  a  sum  which  they  alleged 
to  be  sufficient  to  cover  the  proportion  of 
the  mortg  ige-debt  attributable  to  those 
'  parcels,  as  well  as   to  tbeir  own  villagje, 
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claimed  absolutely .  to  redeem  the  latter,  ] 
and  to  recover  possession,  of  that  and  the 
three  other  parcels  with  mesne-profits,  from 
the  date  of  the  institution  of  the  suit.  This 
suit,  like  the  former  one,  was  tried  in 
first  instance  by  the  Principal  Sudder 
Ameen,  who  decreed  in  favor  of  the  plaint- 
iffs ;  and  his  decision  was  affirmed  on  regular 
appeal  by  the  Zillah  Judge,  and  afterwards 
on  special  appeal  by  the  Sudder  Dewanny 
Adawlut  at  Agra.  The  present  appeal, 
which  has  been  heard  ex  parte ^  is  against 
these  decrees. 

The  appellant  does  not,  as  their  Lord- 
ships understand,  contest  the  proposition 
that  the  plaintiffs,  as  purchasers  of  the 
equity  of  redemption  in  a  portion  of  the 
mortgaged  premises,  are  entitled  to  redeem 
that  portion  on  payment  of  some  proportion 
of  the  mortgage-debt.  His  objections  to  the 
decrees  may  be  divided  into  three  classes  : 
first,  objections  to  the  mode  in  which 
the  rateable  share  of  the  debt  payable  in 
respect  of  Hosseinpore  has  been  calculated  ; 
secondly,  objections  to  the  mode  in  which 
the  gross  amount  of  the  mortgage-debt 
to  be  apportioned  has  been  ascertained ; 
and,  thirdly,  to  the  mode  in  which  the  de- 
crees deal  with  the  villages  whereof  the 
equity  of  redemption  belongs,  or  is  alleged 
to  belong,  to  the  other  defendants  on  the 
record. 

Under  the  first  head  of  objection  it  was 
strongly  argued  that  the  principle  upon 
which  the  debt  was  apportioned  amongst  the 
different  villages  was  erroneous :  that  the 
apportionment  should  have  been  made  accord- 
ing to  the  actual  and  ascertained  values 
of  the  several  mouzahs,  and  not  according 
to  the  amount  of  revenue  assessed  on,  and 
payable  in  respect  of,  such  mouzahs  to  Go- 
vernment. 

Their  Lordships  do  not  deny  that  there 
is  some  force  in  this  objection. 

The  proportion  of  the  debt  chargeable 
on  each  village  ought  to  vary  according  to 
the  actual  value  of  the  village;  and  the 
amount  of  Government  revenue  assessed  on 
a  village  may  not  always  be  a  correct  crite- 
rion of  its  actual  value. 

On  the  other  hand,  there  might  be  a  diffi- 
culty in  applying  the  principle  contended 
for  by  the  appellant  to  cases  in  which  the 
amount  payable  by  a  mortgagor  seeking  to 
redeem  is  not  ascertained  as  in  this  country 
by  inquiry  and  account ;  but  must  be  calcu- 


lated and  tendered  or  brought  into  Court 
by  him  before  the  commencement  of  the 
suit.  Their  Lordships,  however,  do  not  fed 
called  upon  to  afiirm  the  correctness  of  the 
principle  adopted  in  the  Court  below,  or  to 
give  any  opinion  which  may  have  the  effect 
of  sanctioning  its  adoption  in  other  cases, 
because  they  are  clearly  of  opinion  that  the 
objection  is  not  one  which  this  appellant 
is  now  entitled  ;o  take.  They  cannot  find 
any  trace  of  its  having  been  taken  in  the 
Courts  below.  The  written  statement  of 
the  appellant  does  not  raise  the  questkra. 
On  the  contrary,  he  seems,  in  coming  to  die 
conclusion  that  27,387  rupees  6  annas  6 
pie  was  the  amount  which  the  plainiife 
ought  to  have  brought  into  Court,  to  have 
adopted  the  same  principle  of  apportionmeot 
as  will  be  seen  by  referring  to  his  own  peti- 
tion and  the  account  annexed  thereto  at 
pages  5  and  6  of  the  record ;  though  the 
latter  account  claims  something  more  than 
the  27,387  rupees  6  annas  6  pie  as  the  sun 
payable  in  respect  of  all  the  four  villages. 

It  is  questionable  whether  the  appellaoi 
has  lost  anything  by  reason  of  the  principle 
of   apportionment   of   which   he    now  cos- 
plains  ;  but  it  is  certain  that  by  yielding  £o 
the  objection  now  for  the  first  time  uJ^ea 
and    re-opening   the    whole    account,  i\i«i 
Lordships  would  do  great  injustice  to  the 
respondents,  and  make  a  very  dangerous  pre* 
cedent. 

It  is  true  that  the  appellant's  wtitlea 
statement  did  object  to  the  particular  appG- 
cation  of  the  principle,  on  the  ground  that 
the  revenue  assessed  on  Hosseinpore  was 
taken  at  somewhat  less  than  its  real  anK>Qiit; 
and  contended  that  consequently  the  amouBt 
brought  into  Court  by  the  plaintiffs  was 
less  by  a  few  rupees  than  even  on  thest 
calculation  it  ought  to  have  been.  But  this 
objection  does  not  seem  to  have  been  press-  I 
ed  in  the  Courts  below,  certainly  not  ia 
the  two  Appellate  Courts.  And  their  Lord- 
ships are  of  opinion  that  the  decrees,  \i 
otherwise  correct,  ought  not  to  be  disturbed  ' 
on  that  ground. 

The  next  question  is  whether  the  gross 
amount  of  the  debt  to  be  apportioned  has 
been  correctly  ascertained  in  the  Couxts 
below.  Mr.  Leith,  in  the  course  of  h^ 
argument,  remarked  strongly  on  the  scant)* 
ness  of  the  evidence  on  which  those  Couiti 
have  proceeded.  It  is,  however,  to  be  ob- 
served that  for  this  and  any  consequencei 
that  may  have  followed  from  it  the  appd* 
lant  is  chiefly  responsible. 
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The  plaintiffs  are  mere  purchasers  of  the 
equity  of  redemption  in  a  portion  of  the  estate 
at  an  execution-saie»  and  are  not  likely  to 
have  a  single  document  relating  to  it  except 
the  bill  of  sale  of  their  particular  village.  On 
the  other  hand,  almost  every  document  of 
title  relating  to  the  property  or  to  the  mort- 
gage-debt incurred  upon  it  is  presumably  in 
the  possession  or  power  of  the  appellant, 
who  has  been  in  actual  possession  of  the 
estate  since  1823.  In  truth,  both  the  par- 
lies and  the  Courts  have  been  content  to 
proceed  upon  certain  findings  in  the  decree 
of  the  ist  August  1843,  which  dismissed 
the  redemption-suit  of  the  representatives 
of  the  original  mortgagor.  On  these  findini^s 
it  has  been  taken  as  proved  that  the  prin- 
cipal money  secured  by  the  mortgage 
amounts  to  42,100  rupees,  and  that  that  sum 
consists  of  26,400  rupees,  advanced  in  two 
sums  on  two  different  occasions  to  Vuzeer  | 
Ali,  upon  usufructuary  mortgages  of  the 
property,  of  a  sum  of  5,000  rupees  advan- 
ced to  his  representatives,  and  bearing  no 
interest  on  condition  of  their  agreeing  not 
to  sue  for  redemption  for  twenty  years,  and 
of  a  number  of  different  sums  advanced  to 
several  of  those  representatives  on  their 
respective  bonds  at  interest,  and  aggregat- 
ing 10,700  rupees.  These  were  all  held 
by  the  decree  of  the  ist  August  1843  ^^ 
be  charged  on  the  estate;  and  the  suit  in 
which  that  decree  was  made  was  dismissed 
on  the  ground  that  the  plaintiffs  had  not 
tendered  or  deposited  a  sum  sufficient  to 
cover  those  charges. 

The  following  is  the  manner  in  which  the 
Courts  below  have  dealt  with  the  questions 
of  interest  on  these  items.  They  have  treat- 
ed the  interest  on  the  26,400  rupees  as 
satisfied  by  the  rents  and  profits  of  the  pro- 
perty of  which  the  mortgagee  has  been  in 
possession,  no  account  of  those  rents  and 
profits  having  been  required  from,  or  render- 
ed by,  the  mortgagee.  They  have  held  that 
no  interest  ran  upon  the  5,000  rupees;  and 
that,  under  Section  5  of  Regulation  XXXIV. 
of  1^03,  no  larger  sum  could  be  recovered  in 
respect  of  interest  on  the  10.700  rupees  than 
»  the  amount  of  the  principal.  The  result  of 
taking  the  account  would  be  to  make  the 
whole  mortgage-debt  apportionable  amongst 
the  different  villages  52,800  rupees. 

The  original  contention,  however,  of  the 
appellant  seems  to  have  been  this.  He 
treated  the  decree  of  the  ist  August  1843 
as  having  conclusively  determined,  as  be- 
tween the  mortgagors   and  the  mortgagee, 


that  the  mortgage-debt  from  that  date  was 
to  be  taken  to  be  42,100  rupees,  carrying 
interest  at  the  rate  of  12  per  cent,  per 
annum.  He  calculated  the  amount  of  such 
interest  for  twenty-one  years  and  some 
months  at  108,093  ruoees  12  annas,  and 
insisted  that  the  amount  due  on  the  mort- 
gage at  the  date  of  the  commencement  of 
this  suit  must  be  taken  to  be  150,193 
rupees  12  annas,  of  which  the  proportion 
attributable  to  Hosseinpore  and  the  other 
premises  sought  to  be  redeemed  was  27,387 
rupees  6  annas  6  pie.  This  mode  of  calcu- 
lation, which  does  not  give  credit  for  one 
rupee  in  respect  of  the  rents  and  profits 
realized  from  the  property  during  more  than 
2 1  years,  is  obviously  erroneous. 

Moreover,  the  whole  argument  is  based 
upon  a  misconception  of  the  nature  and 
effect  of  the  decree  of  the  ist  August  1843. 
That  decree,  in  fact,  did  nothing  but  dismiss 
the  then  pending  suit  for  redemption,  on  the 
ground  that  the  full  and  entire  amount  of 
the  mortgage-money  had  not  been  deposited 
(the  sums  tendered  being  only  26,400 
rupees  and  400  rupees).  According  to  the 
course  and  practice  of  the  Court  in  India, 
the  only  point  to  be  determined  in  such  a 
suit  is  whether  the  mortgage-debt  has  been 
fully  satisfied  after  taking  into  account  the 
sum  tendered  or  deposited ;  nor  is  the  finding 
of  any  particular  amount  as  still  due  conclu- 
sive against  the  mortgagee  in  a  subsequent 
suit.  But  in  truth  this  decree,  after  dis- 
missing the  suit,  merely  said  that  the  plaint- 
iffs would  not  be  entitled  to  redeem  until 
they  should  liquidate  the  whole  of  the 
money  due  to  the  appellant,  both  on  account 
of  the  past  and  the  present,  according  to 
the  conditions  set  out  in  the  various  deeds. 
If,  therefore,  according  to  the  terms  of  the 
original  contract,  no  interest  was  to  run 
upon  the  5,000  rupees,  this  decree  would 
not  convert  that  loan  into  a  loan  bearing 
interest.  Nor  would  it  alter  the  rights  or 
liabilities  of  the  parties  in  respect  of  the 
other  sums  which  made  up  the  42,100 
rupees. 

The  question  now  under  consideration, 
m.,  the  amount  of  the  whole  mortgage- 
debt  to  be  apportioned  between  the  different 
mouzahs,  may  be  treated  without  reference 
to  apportionment,  and  as  if  it  arose  be- 
tween a  ^ole  mortgagor  and  the  mortgagee. 
It  is  also  to  be  considered  with  reference 
both  to  the  sufficiency  of  the  tender  or  de- 
posit, and  to  the  actual  sum  payable  on 
redemption. 
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It  was  clearly  not  necessary  for  ihe  mort-  | 
gagor  to  deposit  anything  b)  way  of  interest 
on  the  26,400  rupees,  if,  as  seems  to  be  as- 
samed,  that  sum  was  secured  by  usufructuary 
mortgages.  He  had  a  right  to  assume,  until 
the  contrary  was  shown  by  taking  an  ac- 
count, that  that  interest  was  covered  by  the 
rents  and  profits.  Again,  he  was  under  no 
obligation  to  deposit  anything  in  respect  of 
the  5.000  rupees  if  no  interest  was  charge- 
able on  that  loan.  The  question  of  suffici- 
ency is,  therefore,  reduced  to  this — Was  he 
or  was  he  not  justified  to  recover  by  way  of 
interest  oa  the  10,700  rupees  more  than  the 
principal,  and  in  limiiing  the  deposit  in  re- 
spect of  interest  to  that  sum  ? 

The  contracts  on  which  this  liability  arose 
were  entf»red  into  long  before  the  passing  of 
Act  XXVIII.  of  1855,  2Si^  primd  facie  fall 
within  the  rule  enacted  by  the  4th  Section  of 
Regulation  XXXI V.  of  if'03.  The  conten- 
tion on  the  part  of  the  appellant  is  that  they 
are  taken  out  of  the  scope  of  that  rule  by 
the  application  of  Construction  No.  359  to 
the  facts  of  this  case,  and  in  particular  to  the 
two  former  suits  for  redemption  which  were 
dismissed  by  the  decrees  of  the  ist  of  August 
1843  and  the  29th  of  April  1864.  Their 
Lordships  are,  however,  of  opinion  that  the 
Courts  below  have  correctly  held  that  the 
Construction  in  question  does  not  apply  to 
this  ca«e.  The  effect  of  it  is  that,  when  the 
creditor  sues  for  his  principal  and  interest 
(the  latter  being  equal  or  more  than  equal  at 
the  time  of  the  commencement  of  the  suit 
to  the  amount  of  principal),  he  is  not  debarred 
from  charging  subsequent  interest  for  the 
period  during  which  he  is  kept  out  of  his 
money  bv  his  debtor's  resistance  of  the  de- 
mand. Neither  the  rule  nor  the  reason  of 
the  rule  seems  to  their  Lordships  to  apply  to 
a  case  in  which  a  mortgagee  in  possession 
is  not  a  party  suing  for  the  money,  but  the 
party  resisting  by  every  means  in  his  power 
a  claim  to  redemption,  and  the  final  settle- 
ment of  the  account. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  sum  to  be  apportioned  between  the 
different  villages  has,  for  the  purposes  of  de- 
posit, been  correctly  taken  to  be  52,800 
rupees. 

With  respect  to  the  final  adjustment  of 
the  account,  their  Lordships  have  to  observe 
that,  if  the  suit  had  been  conducted  in  the 
ordinary  way,  the  mortgagee  must  have  ac- 
counted for  the  rents  and  profits  received  by 
him  whilst  in  possession.     The  result  of  such 


an  account  would,  not  improbably,  have  been 
considerably  in  favor  of  the  mortgagee, 
who  does  not,  however,  complain  that  it  has 
not  been  taken.  But,  however  that  maj  be, 
the  mortgagee,  whose  duty  it  was  to  render 
such  an  account,  who  has  the  best  means  of 
knowing  what  would  be  the  result  of  such 
an  account,  if  taken,  and  who  does  not  sug- 
gest that  he  has  been  prejudiced  by  the  omis- 
sion to  take  it,  cannot  be  heard  to  complain 
of  these  decrees  in  so  far  as  they  treat  the 
interest  on  the  26,100  rupees  as  satisfied  by 
the  rents  and  profits.  And  what  has  been 
already  stated  shows  that,  in  their  Lordships* 
opinion,  he  is  not  entitled  to  claim  any  interest 
in  respect  of  the  5,000  rupees,  or  interest 
on  the  10,700  rupees  in  excess  of  the 
principal. 

The  remaining  question  is  what,  upon  the 
facts  found  by  the  Courts  below,  ought  to 
have  been  their  decree.  The  appellant  now 
complains  that  the  plaintiffs  have  been  alioir> 
ed  to  redeem  as  against  him  the  villages 
other  than  their  own  village  of  Hosseinpore. 
/.  ^.,  to  put  themselves  in  his  shoes  as  mort- 
gagee in  respect  of  these  villages;  and  fur- 
ther, that  the  decrees  were  wrong  in  ref«i$mf 
to  treat  him  as  the  owner  under  a  subsequecl 
purchase  of  three-fourths  of  Rookunporc. 

The  first  objection  does  not  come  with  a 
good  grace  from  the  appellant,  who  defeated 
the   plaintiffs'  former  suit,  on    the     ground 
that  they  had  not  offered  to  redeem  the  viW 
hges  in  question,  and  who  in  this  very  suit 
has  included  in  his  calculation  of  the  amount, 
which,  as  he  alleges,  ought  to   have   been 
brought  into  Court,  the  snares  of  the  mort- 
gage-debt which  he  said  were  chargeable  on 
those  villages.     The  Courts  below,  however, 
seem  to  their  Lordships  to  have  mistaken 
the  effect  of  the  former  decision  of  the  Sud- 
der  Court.     It  merely  ruled  that  the  plaint- 
iffs were  bound  to  offer  to  redeem  the  vil- 
lages in  question ;  it  did  not  rule  that  thev 
were  entitled  to  do  so,  or  to  acquire  the  in- 
terest of  the  mortgagee  in  them  against  his 
will.     It  is  unnecessar}'  to  determine  in  this 
suit  whether  in  the  peculiar  circumstailces 
of  this  case  the  former  proposition  is  correct. 
Their    Lordships    are   of   opinion    that   the 
latter    cannot    be    supported.     They   think 
that  the  appellant,  if  desirotis  of  retaining  pos- 
session of  tnese  villages  as  mortgagee,  is  en* 
titled  to  do  so  against  the  plaintiffs,  whose 
right  in  that  case  is  limited  to  the  redemp* 
tion  and  recovery  of  their  village  of  Hos- 
seinpore upon  payment  of  so  much  of  the 
sum  deposited  in  Court  as  represents  the  por* 
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tion  of  the  mortgage-debt  chargeable  on 
that  village.  On  this  view  of  the  case,  it  is 
unnecessary  to  consider  whether  the  appel- 
lant had  or  had  not  given  sufficient  evidence 
of  his  alleged  purchase  of  three-fourths  of 
the  equity  of  redemption  in  Rookunpore. 

Their  Lordships  are  nevertheless  of  opi- 
nion that  the  appellant  was  properly  con- 
demned in  the  costs  of  the  suit,  and  ought 
not,  any  variation  in  the  decree  notwith- 
standing, to  be  relieved  from  them.  His 
defence  in  the  former  suit,  which  is  .inconsist- 
ent with  his  present  contention,  defeated 
that  suit,  rendered  the  present  suit  necessary, 
and  invited  the  claim  on  the  part  of  the 
plaintiffs  which  he  now  resists.  In  this 
suit  he  ought  at  the  earliest  stage  to  have 
submitted  to  the  redemption  of  Hosseinpore 
alone^  on  payment  of  that  portion  of  the  sum 
deposited  which  represented  the  debt  due 
in  respect  of  that  village.  Instead  of  doing 
so,  he  raised  issues  touching  the  sufficiency 
of  the  deposit,  which  have  been  determined 
against  him.  It  is  the  course  of  practice  in 
India  that  the  costs  of  this  kind  of  suit  fol- 
lows tiie  result  of  the  finding  on  such  an  is- 
sue, and  are  not,  as  in  an  English  redemption- 
suit,    added    to    the    mortgage-debt.     And 

'  their  Lordships  are  of  opinion  that  this  rule 
has,  in  the  present  case,  been  most  properly 
applied  to  a  mortgagee  who  has  so  long,  and 
by  so  many  expedients,  inequitably  and 
vexatiously  resisted  the  right  of  redemption. 

L     Their  Lordships  will,  therefore,  if  the  appel- 

\  lant  desires  it,  humbly  recommend  to  Her 
Ma^sty  that  the  decree  of  the  Principal 
Sudder  Ameen  be  varied  by  declaring  that 
the  appellant  is  entitled  to  receive  5,947 
rupees  i  anna,  part  of  the  9,654  rupees  de- 
posit, and  that  the  balance  of  that  sum  be 
.    returned    to    the    plai miffs ;    and    that    the 

I  plaintiffs  are  entitled  to  redeem  and  recover 
possession  of  the  village  of  Hosseinpore 
with    mesne-profits,    from  the  date  of  the 


commencement  of  this  suit  until  the  date  of 
the  delivery  of  possession ;  and  that  the 
appellant  should  pay  his  own  and  plainiifiFs' 
costs  in  the  Court  below.  The  plaintiffs 
have  not  appeared  on  this  appeal,  and  their 
Lordships  give  no  costs  of  the  appeal. 


The  14th  July  1870. 

Present : 

Lord    Cairns,    Sir  James    W.    Colvile,    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Execution — Bona-fide  proceeding^— Limitation. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 

versus 

Bulram  Singh  and  others. 

Where  the  original  judg^ment-debtor  died,  and  there 
was  a  dispute  as  to  whether  any  estate  of  the  judgment* 
debtor  had  passed  into  the  hands  of  his  heirs,  and  that 
dispute  was  bond  fide  prosecuted  and  contested,  it  was 
held  that  the  procec^in?  in  question  was  sufficient  to 
keep  the  decree  in  force  within  the  meaning  of  Section 
20,  Act  XIV.  of  1.S59. 

The  Full  Bench  Decision  in  RamSahaye  Sinjfh  rersus 
Dejfun  Singh,  6  \V.  R.,  Miscellaneous,  9S,  approved. 

The  question  in  this  appeal  is  the  proper 
construction  of  the  20th  Section  of  Act  XIV. 
of  1859,  which  enacts  that  **No  process  of 
**  execution  shall  issue  from  any  Court  not  es- 
^'tablished  by  Royal  Chuier  to  enforce  any 
"judgment,  decree,  or  order  of  such  Court, 
"  unless  some  proceeding  shall  have  been 
**  taken  to  enforce  any  such  judgment, 
*' decree,  or  order,  or  to  keep  the  same  in 
"force  within  three  years  next  preceding 
**  the  application  for  such  execution.'  Was 
there,  at  any  lime  within  three  years  preced- 
ing tiie  application  for  execution  made  in  the 
Court  below,  any  proceeding  which  had  been 
taken  to  keep  in  force  the  judgment,  decree, 
or  order  originally  made  in  favor  of  the 
present  appellant  ? 

What  took  place  was  this — The  original 
debtor  died.  The  appellant  desired  to  have 
ihc  benefit  of  his  judgment  against  the  heir 
or  heirs-al-law.  In  this  state  of  things  he 
applied  to  the  Judge  for  process  of  execution 

*  From  the  judgment  of  Loch  and  Macpherson,  J  J., 
in  Miscellaneous  Appeal  No.  4150^1866,  dated  •  20th 
August  1866 — 6  W.  R.,  Miscellaneous,  63. 
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agfainst  the  respondents  as  heirsi  and  on  the 
26th  of  December  1861  this  application 
was  made  to  assume  the  form  of  a  cause.  It 
was  marked  and  described  as  106  of  1861, 
and  was  sent  by  the  Judge  to  the  Principal 
Sudder  Ameen,  who  directed  the  usual 
notices  to  issue.  It  is  the  history  of  that 
cause  which  we  have  to  trace  for  the  purpose 
of  seeing  whether  it  was  kept  alive,  or  whe- 
ther it  became  at  any  and  what  stage 
inoperative. 

On  the  24th  of  January  1862,  the  officer 
of  the  Court  made  his  report  that  another 
officer,  a  peon,  had  gone  to  the  place  stated, 
and  searched  for  the  judgment-debtors,  but 
was  unable  to  find  them,  and  had  affixed  the 
notice  in  a  particular  way,  and  served  it 
upon  the  village -watchman.  Then,  in 
February  1862,  the  next  month,  the  respond- 
ent filed  a  petition  of  objections  before  the 
Principal  Sudder  Ameen.  not  disputing  the 
service  of  the  notice,  but  objecting  to  execu- 
tion-proceeding on  the  grounds  that  it  was 
barred  by  limitation,  and  that  no  estate  of 
the  judgment-debtor  had  come  into  their 
possession.  There  was,  therefore,  a  litis 
contestatio  between  the  parties  to  this  suit, 
the  defendant  to  the  suit  appearing,  and 
contesting  the  right  of  the  plaintiff  to  have 
the  benefit  of  the  execution  against  the 
defendant.  In  March  1862,  without  any 
delay,  the  appellant  put  in  a  petition  by 
way  of  answer  to  the  petition  which  the 
respondent  had  put  in,  contesting  the 
allegations  in  point  of  law  that  the  re- 
spondent had  made.  In  that  state  of  things, 
both  parties  having  placed  their  view  of  their 
respective  cases  upon  record,  as  it  were, 
on  the  4th  of  March  1862,  the  Sudder 
Ameen  ordered  that,  on  the  last  petition,  if 
there  were  no  objection,  the  notice  of  sale 
should  be  drawn  up  in  due  order;  and 
it  appears  that,  following  upon  this,  on  the 
29th  of  November  1862,  a  species  of  hear- 
ing was  brought  on  before  the  Principal 
Sudder  Ameen,  for  the  purpose  of  discuss- 
ing all  or  some  of  the  allegations  which 
had  been  made  in  these  petitions ;  and  it  was 
then,  upon  that  day,  the  29th  of  November 
1862,  that  the  Sudder  Ameen  pronounced 
his  opinion  :  *'  Whereas  the  heir  of  the  judg- 
"ment-debtor  is  a  respectable  woman,  the 
''final  process  cannot  be  issued  against  her. 
"  Let  the  number  of  the  suit  be  struck  of! 
"from  this  record  at  present." 

Now,  1  pass  by  the  question  whether  that 
was  meant  to  be  a  final  judgment,  or  only  a 
tenrporar}'  delay  interposed  in  the  proceed- 


ing of  the  suit ;  and  I  will  suppose,  for  the 
purpose  of  argument,  that  it  was  meant  to  be 
a  final  judgment.  It  was  at  this  point,  and 
at  this  point  for  the  first  time,  that  the  suit 
which  up  to  that  time  had  been  pending 
was  disposed  of  by  any  order  of  the  Court, 
and  up  to  that  time  there  appears  certainly 
to  have  been  no  delay  on  the  part  of  cither 
side.  It  was  prosecuted,  and  prosecuted 
bond  fide,  and  defended,  and  defended  bond 
fide ;  and  it  appears  to  their  Lordships  that 
so  long  as  that  process  was  going  on ,  so  long: 
as  there  were  these  allegations  and  counter- 
allegations  as  to  the  right  to  revive  and  pro- 
secute the  decree,  there  was  a  pending 
proceeding,  and  it  would  have  been  out  of 
the  power  of  the  appellant  to  have  done 
anything  but  i^-ait  for  the  result  and  the 
order  of  the  Court  upon  that  pending  pro- 
ceeding. 

Their  Lordships,  therefore,  were  the  case 
not   affected   by   any   authority   or    by    any 
prevalent  course  of  practice  in  India,  would 
have  no  hesitation  whatever  in  holding  that 
there  was  here  a  proceeding  to  keep  in  force 
a    judgment,    decree,    or    order    originaliy 
made;   that   that  proceeding    was    pendio'* 
every  day  of  the  time,  and  every    noor  a 
every  day.  until  it  was  disposed   of  on  the 
29th   of  November    1862,  by   the   order  \n 
which  I  have  referred. 


But  it  has  been  suggested  in  the  judgment 
of  the  Court,  in  the  present  case,  that  the 
matter  is  affected  by  former  decisions  of  the 
Courts  in  India,  which  had  led  to  a  conclu- 
sion different  from  the  one  which  we  have 
expressed.  Their  Lordships  have  referred 
to  the  case*  which  was  cited  upon  this  head, 
and  they  desire  to  say  that  they  see  no  rea- 
son whatever  to  find  fault  with  the  decision 
in  that  case.  That  case  appears  to  have 
laid  down  this  rule,  that  all  acts  done  either 
by  the  Court,  or  by  an  officer  of  the  Court, 
or  bond  fide  by  the  applicant  for  enforcing 
the  decree,  or  keeping  it  in  force,  would 
satisfy  the  term  ''some  proceeding'*  in  the 
20th  Section ;  but  then  the  Court  goes  or  10 
qualify  that  by  saying  that  there  might  be 
things  done  by  the  Court,  or  there  might 
be  things  done  by  the  party,  which  might 
appear  at  first  sight  to  be  steps  taken  in 
execution  and  prosecution  of  his  right,  but 
which  really  might  be  done  in  such  a  way 
as,  so  far  from  showing  diligence  or  vigi- 
lance on  his  part,  might  be  so  tainted  with 

*  Ram  Sahave  Singh  versus  Deg-un  Singh, 
6  VV.  R.>  Misc.,  p.  gS. 
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want  of  good  faith,  that  they  would  lead  to 
a  totally  opposite  conclusion;  and  in  the 
particular  case  before  the  Court,  they  found 
that  there  had  been  an  application  made  to 
execute  the  decree,  that  that  had  been  pend- 
ing for  a  considerable  time  before  the 
Court,  and  had  ultimately  been  dismissed 
by  the  Court  itself  by  an  act  of  the  Court 
for  want  of  prosecution;  and  applying 
other  general  observations  to  that  case,  they 
appear  to  have  arrived  at  the  conclusion 
that  the  circumstance  that  there  had  been 
a  want  of  diligence  which  obliged  the  Court 
to  dismiss  the  cause  for  want  of  prosecution, 
made  the  act  of  the  Court  there  not  to  be 
an  act  which  could  satisfy  the  expression 
"  some  proceeding "  within  the  20th  Ar- 
tide. 

Their  Lordships  see  no  reason  whatever 
to  disapprove  of  that  decision.  It  would, 
as  it  has  been  pointed  out,  be  a  very  strange 
result  if  the  mere  chronicling  or  recording 
by  the  Court  of  the  fact,  that  there  had 
been  delay  and  laches  on  the  part  of  the 
litigant,  such  as  obliged  them  to  strike  the 
suit  off  the  file,  if  that  act  of  the  Court 
done,  under  such  circumstances,  were  to  re- 
dound to  the  benefit  of  the  litigant,  and  to 
enable  him  to  say  that  he  had  been  using 
due  diligence  within  the  period  of  three 
years.  Not  in  any  way  disapproving,  there- 
fore, of  the  decision  to  which  we  have  been 
referred,  their  Lordships  are  of  opinion  that, 
in  the  present  case,  the  proceeding  which 
has  been  taken  now  was  taken  in  the  period 
of  three  years,  because  it  was  taken  within 
three  years  after  the  order  of  the  Principal 
Sadder  Ameen  of  the  29th  of  November 
1862  was  made.  We,  therefore,  will  hum- 
bly recommend  to  Her  Majesty  that  the 
order  should  be  reversed,  and  that  the 
appellant  should  have  his  costs  of  the 
appeal. 


,  Present: 

Lord    Cairns,    Sir   James    \V.    Colvile,    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Ezecution— M  esne-profits. 

t 

I  On  Appeal  from  the  High  Court  at 

Calcutta,^ 

Rajah  Leelanund  Singh 

I  versus 

I  Maharajah  Lakchmissar  Singh. 

_\Vhere  in  a  suit  by  L  for  recovery  of  certain  lands 
with  mesne-profits,  a  decree  was  jfivcn  by  the  Privy 
Council  declarinjf  L  absolutely  entitled  to  two  mouzahs, 
and  also  to  certain  other  lands  with  regard  to  which 
the  High  Court  was  ordered  to  institute  certain  enqui- 
ries, it  was  held  that  he  miqfht  have  waited  the  result  of 
these  enquiries  before  applying-  for  execution  in  respect 
oi  the  two  mouzahs  : 

Held,  further,  that,  although  the  decretal  order  of  the 
Privy  Council  did  not  specifically  mention  anything 
about  the  mesne-profits  of  the  said  two  mouzahs,  the  right 
to  mesne-profits  was  consequential  on  the  declaration  for 
possession  contained  in  the  decree  and  upon  possession : 
and  the  High  Court  was  accordingly  d'rected to  proceed; 

,  to  ascertain  the  mesne-profits  ofthe  said  two  mouzahs. 

I 
I 

Thk  appellant  in  this  case  originally  sued 
to  recover  from  the  respondent  certain  villa- 
ges and  lands,  alleging  that,  on  a  true  adjust- 
ment of  the  boundaries,  they  belonged  to  the 
Nizamut  Mehals,  and  not  to  Havailee.  He 
claimed  also  mesne-profits.  The  suit  was 
dismissed  by  the  Court  of  first  instance,  and 
ihat  dismissal  was  confirmed  by  the  Sudder 
Dewanny  Adawlut. 

Their  Lordships,  on  whose  recommend* 
ation  the  orderf  in  question  was  made,  thought 
that  this  dismissal  was  wrong ;  and  in  an 
ordinarv  case  thev  would  have  made  the 
final  decree  which  the  Appellate  Court  in 
India  ought  to  have  made.  Not  having 
materials  for  doing  this,  they  suggested  the 
order  in  question,  which  declared  the  ap- 
pellant absolutely  entitled  to  the  villages  of 
Goremahee  and  Goruckpore,  and  to  all  the 
rest  of  the  land  in  dispute  which  was  not 
comprised  in  the  settlement  of  Havailee. 
By  declaration  it  limited  Havailee  to  123,207 
beegahs,  including  129  beegahs  and  19  bis- 
was,  part  of  Beadon  settlement,  and  so  much 
of  the  land  in  dispute  as  belonged  to  or  was 
attributable   to    the    Bunker   and    Boondee 

*  From  the  order  of  L.S.Jackson,  J.,  in  Regular  Ap- 
peal No.  299  of  1855,  dated  15th  March  ia66— not 
reported. 

t  3  VV.  R.,  P.  C,  pp.  I9i30;  also  Sutherland's  P.C« 
Judgments,  pp.  578,  591. 
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Mehals.  It  then  directed  the  High  Court 
of  Calcutta  to  make  the  inquiry  necessary  to 
understand  what  this  last-mentioned  land 
was,  and  to  proceed  in  the  suit  as  upon  the 
result  of  such  inquiry  might  seem  just — 
dealing  with  the  whole  question  of  costs, 
including  the  taxed  costs  of  the  appeal. 

Now,  in  this  state  of  things,  their  Lord- 
ships are  of  opinion  that  the  appellant 
might  well  have  waited  the  result  of  those 
inquiries  and  accounts  before  applying  to  the 
High  Court  in  Calcutta,  for  the  execution  of 
the  earlier  part  of  the  decree  with  reference 
to  those  villages  to  which  he  was  declared 
entitled ;  and  their  Lordships  also  are  of 
opinion  that  the  High  Court  at  Calcutta 
might  well  have  declined,  if  they  had  been 
so  minded,  to  execute  the  earlier  part  of  the 
decree  until  they  had  completed  the  whole 
of  the  inquiries  and  accounts.  However, 
the  appellants  did  apply  to  the  Court  for 
the  execution  of  the  part  of  the  decree  which 
related  to  the  two  villages  of  Goremahee 
and  Goruckpore,  to  which  his  title  had  been 
declared,  and  the  single  Judge  of  the  High 
Court  on  whom  appears  to  have  devolved 
the  duty  of  answering  the  application  was 
willing  to  execute  and  proceeded  to  execute 
the  decree,  so  far  as  regards  possession  of 
these  two  villages.  He  stated  his  opinion 
to  be  that,  with  regard  to  mesne-profits,  in- 
asmiich  as  the  order  of  Her  Majesty  in 
Council  had  not  specifically  mentioned  any- 
thing about  mesne-profits,  it  would  not  be 
proper  for  the  Court  in  India,  in  executing 
a  decree,  to  make  any  order  with  regard  to 
the  mesne  profits. 

That  order  standing  would,  of  course,  be 
an  impediment  hereafter,  even  after  the  in- 
quiries directed  by  the  other  part  of  the 
decree  were  completed,  in  the  way  of  any 
application  by  the  appellant  on  the  subject 
of  mesne-profits  from  those  two  villages ; 
and  inasmuch  as  their  Lordships  are  of 
opinion  that,  had  the  first  part  of  the  decree 
stood  alone,  it  would  have  been  one  of  the 
consequential  directions  proper  to  be  given 
to  ascertain  the  amount  of  mesne-profits  at 
the  time  that  possession  of  the  villages  was 
given,  they  think  that,  inasmuch  as  one 
pan  of  the  decree,  namely,  that  with  regard 
to  possession,  has  been  executed  by  the 
High  Court,  everything  connected  with  that 
possession  should  be  executed  at  the  same 
time. 

.    Their   Lordships  are  of  opinion  that  the 
right  to  mesne-profits  is  consequential  on  the 


declaration  in  the  decree,  and  upon  posses- 
sion. They,  therefore,  think  that  the  High 
Court  should  proceed  to  ascertain,  either  it- 
self or  by  an  issue  properly  framed  to  be 
answered  by  the  local  Court,  what  the 
amount  due  to  the  appellant  for  mesne-prc^ts 
upon  these  two  villages  is.  They  will,  there- 
fore, humbly  recommend  to  Her  Majesty  that 
an  order  should  be  made  to  that  effect ;  but, 
inasmuch  as  the  difficulty  has  arisen  partly 
by  the  application  of  the  appellant  to  ex- 
ecute the  decree  piecemeal,  and  partly  by 
the  erroneous  apprehension  which  the  Judge 
appears  to  have  entenained  of  the  effect  of 
the  decree  of  their  Lordships,  their  Lord- 
ships think  it  a  case  in  which  there  ought 
to  be  no  costs  of  the  appeal. 


The  2 1  St  July  1870. 

Present : 

Lord  Cairns,  Sir  James  Colvile,  Sir  Joseph 
Napier,  and  Sir  Lawrence  Peel. 

Account— Practice— Evidence. 

On  Appeal  from  the  High  Court 
at  Calcutta* 

Muika  Mukhdra,  Begum  of  the 
Ex-King  of  Oude, 

versus 

Tekaeth  Roy. 

In  a  suit  for  a  sum  of  money  on  an  unadjusted 
account,  plaintiff  filed  a  memorandum  {A)  with  her 
plaint,  from  which  the  amount  claimed  in  the  plaint 
could  not  be  made  out.  -In  her  examination  by  tlM 
Court,  the  plaintiif  put  in  another  memorandum  (Q  to 
explain   memorandum   A.     Defendant  admittM   that 
memorandum  C  was  sij^ned  h^  him.     It  had  reference 
to  a  period  immediately  preceding  that  for  which  the  suit 
was  brought.     Hkld  that  memorandum  C  was  rather 
evidence  to  support  the  originally  stated  cause  of  actioo, 
than  an  amendment  of  the  claim  or  the  substitution 
of  one  claim  or  cause  of  action  for  another.    The  case 
was  one  which  should  have  been  decided,  not  merely  on 
the  discrepancy  between  the  two  statements  made  by 
plaintiff,  but  on  the  whole  of  the  evidence. 

The  mere  omission  of  an  accountable  party,  framing 
his  own  account,  to  carry  forward  into  a  new  aci^iuit 
a  balance  ag'ainst  himself  existing*  in  a  former  one,  can 
constitute  no  evidence  in  his  own  favor.  To  prore  the 
existence  of  the  balance,  such  omission  might  be 
sidered  in  conjunction  with  other  evidence  in  the 


Upon  the  hearing  of  this  appeal  on  the 
8th  July,  their  Lordships  intimated  that 
they  would  report  to  Her  Majesty   in  favor 

*  From  the  judgment  of  Trevor  and  Campbell,  97-* 
in  Regular  Appeal,  No.  560  of  18(55,  dated  30th  JoM 
X&64— not  reported. 
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of  the  appeal.     They  now  proceed  to  slate 
the  reasons  of  their  judgment. 

This  is  an  ex-parU  appeal  brought  by 
the  Begum  of  the  ex-King  of  Oude  from  a 
decision  of  the  High  Court  at  Calcutta, 
which  reversed  in  part  a  decree  of  the 
Principal  Sudder  Ameen  of  the  24.Pergun- 
nahs  in  favor  of  the  appellant,  by  dis- 
allowing a  large  item  of  her  demand,  amount- 
ing to  nearly  one  lakh  of  rupees.  The  de- 
fendant was  her  cashier. 

The  plaintiff  stated  in  her  plaint  that  the 
defendant  had  been  for  a  long  time  employ- 
ed under  her  as  a  servant  in  the  capacity  of 
her  cashier,  in  consequence  of  which  about 
1,00,000  rupees  were  due  to  her,  "as -per 
Schedule  given  below." 

The  Schedule  referred  to  is  headed 
•'Detail  of  the  Account."  It  meniions  a 
sum  of  145.202  rupees  3  annas  2  pice  as  an 
amount  in  deposit  with  the  defendant,  as 
per  account,  dated  the  26th  Rujjub  1271, 
Hijree,  given  by  the  defendant.  The  plaint 
states  the  amount  claimed  on  a  conjectural 
estimate  as  one  lakh  of  rupees,  and  asks  for 
the  adjustment  of  the  account.  The  Judge, 
on  an  objection  made  that  the  documents 
were  not  stamped,  rightly  declared  the  claim 
to  be  for  a  sum  on  an  unadjusted  account. 

The   plaintiff   filed    with    her   plaint   two 
furds  or  memoranda,  one  of  which   is  de- 
scribed   as   A.     In  the    commencement   of 
her  first  examination   in  Court,  the  plaint- 
iff stated  that  the  other  memorandum  had 
been  filed   by  mistake  ;  it  was  accordingly 
withdrawn   by   her,    and    is   treated    in   the 
judgment   under   appeal    as   so   withdrawn, 
and   as  immaterial.     The   introduction  and 
withdrawal  of  this  latter  paper  are,  however, 
so  far  important,  as  showing  that  some  mis- 
take had  occurred,  and  that  the  vakeels  had, 
in  fact,  not  fully  understood  the  case  at  that 
early  stage.     The  document  A  meniions  the 
,     sanae  sum,  1,45,202  rupees  3  annas  6  pie, 
r     which  is  stated   in  the  detached  statement 
annexed  to  the  plaint ;  but  no  possible  ex- 
planation of  the  contents  of  A,  without  the 
•  introduction    of  other    items  of   charge  or  l 
discbarge,  can  reconcile  it  with  the  plaint-  ' 
iff's  statement  that  she  is  entitled  to  recover  . 
a  lakh  of  rupees.  I 

The  defendant  in  the  third  head  of  his  ,' 
statement,  at  p.  3  of  the  Record,  remarks  , 
on  and  excepts  to  the  confusion  and  uncer- 
tainty of  this  paper  A.     In  no  part  of  the 
proceedings  did  the    plaintiff    abandon  or 
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qualify  her  statement  that  she  was  entitled 
to  recover  a  lakh  of  rupees.  This  state,  then, 
of  the  proceedings  at  this  stage  of  the  cause 
certainly  shows  the  necessity  of  some 
explanation  of  the  proceedings  on  the  part 
of  the  plaintiff,  which  indeed  the  exception 
of  the  defendant  was  calculated  to  elicit. 
The  explanation  was  given  by  the  plaintiff 
herself  on  her  examination  in  support  of 
her  case.  It  is  to  be  found  in  a  statement 
of  the  Court  itself  set  forth  in  the  body 
of  her  examination  at  p.  5  of  the  Record, 
line  30. 

At  this  time  the  furd  or  memorandum  C 
was  first  introduced  by  the  plaintiff,  who 
proved  it  to  be  in  the  handwriting  of  the 
defendant,  as  he  subsequently  admitted  1t 
to  be,  and  to  refer  to  the  years  1267,  1268, 
au'i  1269,  the  years  immediately  preceding^ 
that  to  the  balance  of  which  the  paper  A 
related.  The  Judge  received  the  document, 
and  permitted  it  to  be  filed.  Viewed  in  its 
proper  light,  it  was  rather  evidence  to  sup- 
port the  originally  stated  cause  of  acdon, 
than  an  amendment  of  a  claim  or  a  substitu- 
tion of  one  claim  or  cause  of  action  foranother. 
If  it  were  inconsistent  with  any  other  evi- 
dence in  the  cause,  or  with  the  statements  in 
the  plaint,  the  due  consideration  of  those 
diificulties  or  objections,  as  well  as  its  claims 
to  belief,  would  have  to  be  considered  by  the 
Court  when  it  proceeded  to  deal  with  the 
proofs  of  the  issues  of  fact. 

The  claim,  as  originally  prepared,  was  for 
what  might  prove  to  be  due  on  adjustment 
of  an  account  continuous  in  its  nature,  as 
connected  with  continuous  receipts  and  dis- 
bursements in  the  plaintiff's  service.     The 
plaintiff,  whilst  her  examination  was  being 
proceeded  with,  having  produced  in  support 
of  her  claim  the  document  C,  which  showed 
the  defendant  accountable  to  her,  and  charg- 
ed with  certain  sums  by  his  own  admission 
derivable  from  this  document,  it  is  difficult 
to  conceive  how  the  Court  could  have  reject- 
ed   it   in   that   or   any  other  stage    of    the 
cause,  or  have  refused  to  give  due  weight  to 
it  as  evidence  on  the  tiial  of  the  issues  of 
fact.     Had  it  been  open  to  any  just  excep- 
tion  as   an  amendment  of  the  plaint,  this 
should  have  been   proposed   to  the  Judge 
who  allowed  it  to  be  filed ;  and  if  in  any 
way   inadmissible  as  evidence,  this  should 
have  been  urged   on   the  hearing    of    the 
issues,  if  not  at  an  earlier  .«5tage.     Its  gene- 
ral value  was  taken  into  account  by  the  Court 
below  in  considering  the  whole  of  the  evi- 
dence. • 
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Their  Lordships  cannot  fihd  in  the  prO'-j 
ceedlngs  before  them  atij  grt)and  for  such 
Special  exception  or  objection.  The  defehd- 
&rit  bdtoitted  the  docuthent  to  be  in  his 
hahdwHiihg.  The  issues  were  frartied  so 
fts  id  include  the  ascertainment  of  the 
bul^f^cei  for  the  years  which  this  document 
(t?6Vbrt!d.  No  objection  was  tnade  to  this 
ff^nifng  of  the  issuer.  The  defendant 
^^ttt  into  evidence  to  discharge  himself 
fi'orti  the  items  of  charge  which  the  balance, 
evld^ftCed  by  this  document  C,  constituted. 

.  His  case  on  this  point  was,  thai  the 
balance  which  C  showed  had  been  subse- 
quently liquidated,  and  had  not  entered  into 
A.  Vi  Ifty  iipbn  him  to  substantiate  his  dis- 
charge. On  the  whole  d.ccount  he  claimed 
to  be  k  creditor  of  the  plaintiff  to  the 
amount  of  about  8,oco  rupees.  It  was 
common  ground  that  the  balance  of  C  did 
hot  enter  into  A. 

Th«  plaintiff  and  the  defendant  were 
b^  eitftmined,  cross-exlimined,  and  re- 
e^litniAcd.  Her  evidence,  If  trustworthy, 
em.bH^hed  her  case.  The  cas«  turned 
tJrt  a  ^Whftlct  of  evidence.  Several  wii- 
nes^s  for  the  defendant  were  examined, 
if^fk^  iinder  Commission,  others  before  the 
Cburt  itself.  Each  litigant  had  full  oppor- 
tiWity  of  ^resehting  her  (or  his)  whole  case 
tb  tbe  JiKlge,  and  of  answering  and  com- 
menting upon  the  case  opposed  to  it.  The 
matter  was  substantially  one  of  account,  the 
decision  one  upon  evidence.  The  defendant 
was  necessarily  well  acquainted  with  the 
Sources  and  exient  of  the  plaintiff's  income  ; 
he  must  be  presumed  to  have  been  well 
acquainted  with  her  ordinary  expenditure, 
(nd  any  special  deviations  from  it  would  not 
be  likely  to  have  escaped  his  notice  or  to 
have  been  unknown  to  him.  Her  case,  as 
ortginally  framed,  was  either  mistaken  in 
point  of  statement  or  details,  or  false  as 
the  defendant  represented  it.  No  Court 
could  properly  decide  such  a  case  without 
a  full  exatnination  of  the  whole  evidence 
on  both  sides.  The  plaintiff's  suit,  if  false, 
must  have  been  false  to  her  knowledge. 

The  Principal  Sudder  Ameen  made  a 
careful  af>d  exact  abstract  of  the  whole 
case  and  of  the  statements  on  each  side ; 
he  then  carefully  examined  the  whole  evi- 
dence; he  commented  on  the  conduct  of  the 
parties  and  the  probabilities  which  the  case 
afforded  of  the  truth  of  the  claim. 

I^e  defendant  had  objected  that  the 
phintiff's  demand  belonged  to    a    foreign 


forum — that  of  Oude ;  the  Judge  described 
the  claim  as  a  continuous  claim,  existing 
after  the  extinction  of  the  Kingdom  of 
Oude,  and  the  subject  of  the  jurisdiction  of 
his  own  Court,  for  the  reasons  which  he 
assigns  in  support  of  thlt  jurisdiction.  The 
very  objection  treats  the  demand  as  extend- 
ing over  ^  considerable  time,  and  makes  no 
distinction  between  the  years  covered  by  C 
and  the  subsequent  time.  On  the  merits  of 
the  case,  he  remarks  on  the  defendants 
conduct  as  evasive  and  inconsistent,  he  con- 
siders the  credit  due  to  the  witnesses,  and 
adjudges  the  case  against  the  defendant  for 
the  full  balance  claimed. 

Amongst  the  grounds  of  this  decisio«D  are 
the. following:    That  the  document  C   was 
in  the  defendant's  handwriting,  and  consu- 
tuted  certain  items  of  charge  against    him: 
that  the  document  A  also  constituted  Items 
of    charge   and    discharge,    and    that   ibert 
was  no  reasonable  evidence  that  either  docu- 
ment Was  imperfect,  or  superseded  by  any 
subsequent  account ;  that  the  defendant  stat- 
ed himself  to  be  a  creditor  of  the  plaintiff  on 
the  whole  account,  and  that  his  writien  let- 
ter £  was  inconsistent  with  that  stateroeot: 
that  he  declared  certain  vouchers  to  be  in 
his  possession,  and  said  that  he  v^ouid  pro* 
duce  them,  but  failed  to  do  so,  and  did  ndt 
account  for  this  omission ;  that  he  had  gone 
into   evidence    to    prove    that   the    baknce 
shown  by  the  document  C  was  covered  bf 
subsequent  payments  on  account  of  the  plaint- 
iff by  defendant,  but  that  the  evidence  was 
unsatisfactory  to  the  Court  on  several  gnonnds 
which  are  fully  and  particularly  detailed  in 
the  judgment.     The  largest  of  these   itcmi 
in  discharge  of  the  balance  shown  by  C,  v9%., 
50,cxx)  rupees  given  to  the  Begum  Amanee, 
the  defendant  admits,  must  have  been  direct- 
ed by  a  written  order  of  the  plaintiff,  whilst 
one  of  the  witnesses  professes  to  know  ibat 
an    oral    order    was    given.    The     6^;iim 
Amanee  herself  is  not  examined  as  to  this, 
and  nothing  is  urged  to  explain  this  omissioo ; 
the   order  is   not  produced,  and    it    is    not 
shown  that  the  payment  of  so  large  a  «a« 
was  not  provable  by  better  evidence    than 
that   produced,  of  the  value   of  which  tbe< 
Ameen  must  have  been  a  competent  Judge. 
The  Begum's  receipt  also  was  not  produced. 
The  Court  added  that  the  item  as  to  the  gold 
utensils  was  advanced  for  the  first  time  at  a 
late  stage  of  his  examination,  and  was  sitip- 
ported  by  very  meagre  evidence.     The  wit- 
nesses whom   the    defendant    adduced   tbe 
Judge  described  as  me^n  persons,  and  otiex- 
aminvng  the  evidence,  most  of  these  witnessesy 
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it  will  be  seen,  give  no  dates,  and  the  absence 
of  dates  to  the  transactions  to  which  they 
depose  fails  to  point  sufficiently  the  items  of 
di3charge  to  the  times  and  items  of  charge. 
The  mere  statement  of  an  accounting  party 
that  his  vouchers  are  destroyed  was  not  rea- 
dily to  be  credited.  The  conclusions,  there- 
fore, of  fact,  of  the  Principal  Sudder  Ameen, 
seem  to  their  Lordships  to  be  fully  sustained 
by  the  evidence. 

The  judgment  of  the   High    Court    has 
failed  to  alter  this  opinion. 

The  question  for  decision  in  the  High  Court 
was  one  of  fact.    The  Judges  state  that  the 
question  principally  urged  before  them  was 
the  inconsistency  of  the  plaintiff's  then  pre- 
sent case  wiih  that  first  set  up  by  her.     In 
support  of  this  objection  on  appeal,  the  dis- 
crepancy between  the  documents  A  and  C 
seems  to  have  been  pressed  on  the  attention 
of  the  High  Court.     If  the  case  could  be 
viewed  as  one  limited  to  what  these  docu- 
ments alone  disclose  on  a  comparison  between 
them;  if  the  memorandum  C  were,  as  the 
High  Court  describe  it,  a  loose  memorandum ; 
if  the  acts  of  the  plaintiff  in  producing  C 
were  fit  to  be  viewed  as  a  substitution  of  a 
new  case,  as  an  afterthought,  and  not  as  a 
production  of  evidence  always  in  her  favor 
in  support  of  her  case  as  she  meant  to  prefer 
it:  then  the  conclusion  of  the  High  Court, 
respecting  that   part  of   the   finding   which 
disallowed  the  balance  established  by  docu- 
ment C,  would  be  one  the  correctness   of 
whi^h  could  not  be  impeached.    In  coming  to 
its  conclusion,  the  High  Court  seems  to  have 
'  based  its  decision  on  a  distrust  engendered 
by  the  inconsistency  between  the  first  and 
the  amended   statements  of  the   plaintiff — 
tbat  is  to  say,  on  a  part  only  of  the  whole 
evidence. 

The  High  Court  tbougbl  it  highly  impro- 
bable that  a  lady  of  her  rank,  a  person  com- 


petent herself  to  the  transaction  of  business, 
and  having  competent  persons  in  her  service, 
should  in  an  honest  ease  make  so  erroneoai 
a  statement  of  her  case  as  that  which  it  pre- 
sented according  to  her  evidence.  But  the 
Court  failed  to  remember  that  this  lady  wai 
a  purdah-nusheen ;  that  she  and  her  immediate 
servants  were  new  to  Bengal  an4  its  Courts ; 
that  between  a  purdab*nusheen  lady  and  bor 
vakeels  there  is  intermediate  agency;  and 
that  mistakes  may  thence  arise,  and  that  on^ 
mistake  had  certainly  occurred.  It  mighf 
further  be  urged  that  the  hypothesis  that  b«r 
case  was  a  false  one,  and  her  use  of  C  an 
afterthought,  involved  much  more  serious 
blundering  in  support  of  a  false  case,  usual- 
ly not  preferred  without  previous  concert 
and  deliberation ;  for  as  the  docttment  ilactf 
was  genuine,  and  showed  a  balance  in  her 
favor,  and  was  throughout  her  main§,t||y, 
that,  rather  than  A,  was  likely  to  baye  been 
put  forth. 

The  defendant  answered  to  C  as  to  a  cor- 
rect document  charging  him  in   the   usual 
course  of  dealing,  but  insisting  that  it  was  dis- 
charged.    The  High  Court  did  not  review 
the  finding  of  the  Court  below  on  this  part 
of  the  evidence  of  discharge,  or  d^jare  Any 
opinion  of  its  own  tbat  the  itf^ms  of  diachargs 
were  established.    The  mere  omisaion  of  an 
accountable  party  framing  his  own  account, 
to  carry  forward  into  a  new  account  a  balance 
against  himself  existing  in  a  forpiar  one, 
could  constitute  no   evidence   In   his   own 
favor.     To  prove  the  extinction  of  the  bal- 
ance, such  omission  might  be  considered  in 
conjunction  with  other  evidenc/^  in  th^  cauff^f 
Their  Lordships  cannot  support  the  reversal 
of  the  finding  of  the  Court  below  on  the  pre- 
sumption which  the  High'  Conrt  acted  on  in 
this  case,  and  treated  as  fatal  to  the  plaintiff's 
recovery,  viz.^  that  founded  on  the  inconsis- 
tency between  the  original  ami  thesubs^/^iU 
statement  of  the  case.     Unless  the  defend- 
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ant's  case  of  discharge  be  true,  the  imputa- 
tions on  that  of  the  plaintiff  fail.  The 
Court  of  first  instance  thought  that  case  of 
discharge  untrue;  and  the  Court  which  re- 
versed its  judgment  has  left  its  remarks  un- 
answered, and  its  conclusions  unrefuted.  It 
has  reversed,  on  suspicion  founded  on  only 
a  part  of  the  case,  without  a  review  of  the 
whole  evidence,  a  judgment  carefully  pre- 
pared on  a  searching  examination  of  that  evi- 
dence, and  apparently  supported  by  it. 
Their  Lordships,  therefore,  think  that  the 
original  judgment  should  be  restored  ;  that 
the  judgment  of  the  High  Court  should  be 
reversed,  with  costs,  including  those  of  her 
appeal;  and  they  will  humbly  advise  Her 
Majesty  accordingly. 


The  26th  July  1870. 

Present: 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir  Joseph 
Napier,  and  Sir  Lawrence  Peel. 

'  Resnmption— Chakeran  or  service-lands— Sec- 
tion 41,  Reg^ulation  VIII.  of  1793. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

A.  J.  Forbes 

r^ersus 

Meer  Mahomed  Tuqiiee  and  others. 

The  lands,  the  subject  of  this  suit,  being*  certain 
mehals  comprised  in  a  zeniindaree,  were  granted  by  the 
Governmeot,  before  the  Permanent  Settlement,  to  the 
ancestors  of  the  persons  through  whom  the  defendants 
claim>  as  a  hereditary  jageer  tenure,  in  consideration 
of  services  which  they  rendered  to  the  Government  in 
repressing  the  incursions  of  wild  elephants  upon  the  cul- 
tivated hinds  of  the  zemindaree.  The  plaintiff,  in  185 1, 
purchased  the  zemindaree  from  an  auction-purchaser 
at  a  sale  for  arrears  of  Government  revenue,  and  he 
sued  to  resume  the  lands  in  the  jageer,  which  had  been 
held  rent-free  by  the  defendants,  and  those  from 
frhom  they  claim,  for  nearly  a  century. 

Hbld  that,  notwithstanding  that  the  lands  were  the 
subject  of  assessment  when  the  zemindaree  was  perma- 
nently settled  by  the  Government  with  the  zemindar  in 
1802,  the  plaintiff  had  no  right  to  afwcss  these  lands. 


The  settlement  between  the  Government  and  tfae2eflu»> 
dar  could  not  affect  the  rijrhts  of  the  jageerdars,  whose 
rights  were  derived,  not  from  the  zemindar,  but  froa 
the  supreme  authority  in  the  State.  The  lands  held  oa 
this  tenure,  even  if  chakeran,  differ  from  the  ordiaary 
chakeran  lands  contemplated  by  Section  41,  Reg^ulaboii 
VII I .  of  1 793.  The  jageerdars  are  bound,  if  occasion  re- 
quired it,  to  protect  the  pergunnah  from  the  incursioas 
of  wild  elephants,  and  may  forfeit  the  tenure  if  tber 
wilfully  fail  in  the  performance  of  that  duty,  bat  are 
not  liable  to  have  their  lands  resumed,  because  thiere 
is  no  longer  any  occasion  tor  the  performance  of  the 
particular  service. 

The  appellant  is  the  owner  of  the  zemin- 
dary  right  in  Pergunnah  Sultan  pore  and 
Talooqua  Remae  in  Zillah  Purneah.  These 
mehals  were  purchased  by  him  in  April  1851 
from  one  Pertaub  Singh,  who,  on  the  24th  of 
July  1850,  had  purchased  the  estate,  of  which 
j  they  then  formed  part,  at  a  sale  of  arrears  of 
{  Government  revenue;  and  the  estate  so  pur- 
chased by  Pertaub  Sing4i  had  once  been  pan 
,  of  a  far  more  extensive  zemindary,  which,  in 
1802,  was  first  permanently  settled  with  one 
Ranee  Indrawatee. 

In  July  1862,  the  appellant  commenced  the 
suit  which  has  given  rise  to  this  appeal,  io 
which  he  claimed  against  the   respondents; 
first,  the  right  to  resume  9,000  beegahs  of 
land  held  by  them  upon  the  tenure  vh*d 
will  be  afterwards  considered  ;  and,  secoa^fli', 
the  right  to  recover  from  them  2,000  beeplbs 
of  land,  described  as  Towfeer  or  excess,  being 
lands  which,  he  alleged,  they  had  wrongtuIlT 
acquired  under  color  of  their  tenure  by  gra- 
dual encroachment  or  otherwise. 


•From  the  judgment  of  Bayley  and  Phear,  JJ., 
in  Regular  Appeal  No.  313  of  1564,  dated  31st  March 
1865 — not  reported. 


The  Court  of  first  instance  allowed  the  6tst 
of  these  claims,  but  rejected  the  second.  On 
appeal  and  cross-appeal,  ihe  High  Court  of 
Calcutta  rejected  both  claims,  reversing  the 
decree  of  the  Court  below  on  the  first  and 
affirming  it  on  the  second,  and  dismissed  the 
suit.  This  appeal  again  i:aises  both  ques- 
tions. 

The  claim  of  Towfeer  may  be  shortly  dis- 
posed of.     It  was  very  faintly  pressed  at  the 
bar.     Mr.  Leith,  it  is  true,  relied  upon  a  pas- 
sage in  the  Ameen's  report  at  page  73  of  the 
record ;  but  the  Principal  Sudder  Ameei^was 
of  opinion  that,  on  the  Ameen's  report,  taken 
as  a  whole,  no  excess  of  land  was  shown  to  be* 
in  the  respondent's  possession;  but  that,  od 
the  contrary,  they  appeared  to  hold  less  than 
9.000  beegahs  in  all.     The  High  Conrt  has 
confirmed  that  decision,  and  no  grounds  have 
been  laid  before  their  Lordships  which  would 
justify    them    in    disturbing   the   concurrent 
finding  of  the  two  Indian  Courts  on  what  is. 
in  fact,  a  mere  question  of  boundary  and 
measurement.  r 
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In  dealing  with  the  question  of  resumption, 
their  Lordships  desire  10  state,  in  the  first 
place,  the  conclusion  to  which  they  have  come 
touching  the  origin  and  duration  of  the  tenure 
on  which  the  lands  sought  to  be  resumed  are 
held. 

The  following  is  its  history :  In  1775  the 
lands  in  question  were  granted  by  the  sun- 
nud  at  p.  100  of  the  record  to  Meer  Syud 
Ally,  a  Persian,  who  had  done,  and  was  do- 
ing, good  service  in  repressing  or  preventing 
the  incursion  of  wild  elephants  coming  from 
the  Morungs  or  Terai  upon  the  cultivated 
lands  of  Pergunnah  Sultanpore.     This  first 
sunnud  contained  no  words  oi  inheritance. 
In  1786,  the   Meer   being   then    dead,    the 
Government  granted  the  second  sunnud  in 
favor  of  Meer  Abdool   Hossein  Khan   and 
Meer  Ally  Rezza,  who  represented  themselves 
to  be  the  elder  brother  and  nephew  of  Meer 
Syud  Ally,  and,  as  such,  his  heirs.     This  sun- 
nud does  contain  words  of  inheritance,  and 
made  the  grantees  and  their  descendants  fixed 
jageerdars.     It  is  not  shown  what,  if  any, 
interruption  of  possession  took  place  between 
the  death  of  Meer  Syud  Ally  and  the  date  of 
this    second    sunnud.     In    February    1804, 
Mirza  Mahomed  Saduk  Goolstana  and  others 
brought  a  suit  against  Meer  Ally  Rezza  and 
the  widow  of  Meer  Abdool  Hossein,  alleging 
that  they  were  the  two  heirs  of  Meer  Syud 
Ally,  and  that  the  grantees  under  the  second 
sunnud  had  falsely  pretended  to  be  his  bro- 
ther and  nephew.     The  first  decree  in  this 
suit  declared  the  plaintiffs  to  be  the  true  heirs 
of  Meer  Syud  Ally,  and  directed  the  defend- 
ants to  relinquish  the  possession  and  enjoyment 
of  the  jageer  to  them,  treating,  apparently, 
the  former  as  trustees  for  the  true  heirs.     On 
appeal  the  Provincial  Court  affirmed  this  de- 
cree, and  dismissed  the  appeal.     But  consi- 
dering, apparently,  that  it  could  not,  without 
the  santcion  of  Government,  transfer  the  bene- 
fit of  the  second  sunnud  from  the  persons 
named  in  it  to  the  true  heirs  of  Meer  Syud 
Ally  it,  directed  that  the  possession  of  the  for- 
mer should  remain   undisturbed   *'  until  an 
order  should  be  issued  from  head-quarters" — 
meaning  the  Governor-General  in  Council. 

In  consequence  of  these  decisions,  the  third 
sunnud  was  granted  on  the  loth  of  January 
1807.  It  recited  the  two  former  sunnuds, 
and  that  by  the  decrees  in  the  last- mentioned 
suit  the  heirship  of  the  plaintiffs  had  been 
proved,  and  the  said  jageer  continued  to  the 
plaintiffs.  And  it  went  on  to  state  that, 
under  these  circumstances,  the  Government 
h^,  on  the  application  of  Meer  Mahomed 
Saauk,  confirmed  the  said  jageer  lands  to  the 


plaintiffs,  from  whom  the  present  *  respond- 
ents derive  their  title. 

Under  the  three  sunnuds,  the  lands  com- 
prised in  the  jageer  have  been  held  rent-free 
for  nearly  a  century. 

One  of  the  questions  raised  in  the  suit  is, 
however,  that,  under  the  circumstances  above 
stated,  the  tide  of  the  respondents  must  be 
held  to  have  been  first  created  by  the  third 
sunnud  in  1807  >  ^^^  ^^^^y  inasmuch  as  the  ze- 
mindary,  of  which  Sultanpore  was  then  part, 
was  permanently  settled  in  1802,  the  appel- 
lant, who  claims  through  an  auction-purchas- 
er, is  entitled  imder  Act  I.  of  1845  to  set 
aside  the  tenure  as  one  created  within  his 
zemindary  since  the  perpetual  settlement. 

Their  Lordships  are  of  opinion  that  this 
contention  cannot  be  supported.     It  is  per- 
fectly clear  that  the  effect  of  the  second  sun- 
nud  was  to  create,  sixteen  years  before  the 
settlement  of  the  estate  in  1802,  an  heredi- 
tary jageer-tenure ;  and   that  the  settlement 
was  made  upon  the  assumption  of  the  sub- 
sistence of  that  hereditary  jageer.     The  grant 
was  perfectly  good  against  the  zemindar,  who 
could  not  have  come  into  Court  to  set  aside 
the  second  sunnud,  on  the  ground  that  the 
grantees  had  obtained  it  from  Government  by 
fraud   or  misrepresentation.      Nor,   in   fact, 
has  any  Court  or  any  authority  ever  revoked 
or  set  aside  that  second  sunnud.     The  de- 
crees in  the  suit  between  the  real  and  pre- 
tended heirs  of  Meer  Syud  Ally  made  (sub- 
ject to  the  sanction  of  Government)  the  latter 
trustees  for  the  former,  and  directed  them  to 
relinquish  the  enjoyment  of  the  lands  accord- 
ingly.    And  the  Government,  by  the  third 
sunnud,  sanctioned  that   arrangement,   and 
confirmed  the  title  of  the  true  heirs.     On 
this  view  of  the  transaction,  the  action  of 
Government,  and  the  inaction  of  the  zemin- 
dar in  1807,  become  intelligible.     For  it  is 
not   to   be  presumed  that  the  Government 
would  have  assumed  the  power  of  granting 
a  new  tenure  in  a  settled  zemindary,  or  that 
the  zemindar  would  have  submitted  to  such 
an  invasion  of  his  rights.     Their  Lordships, 
therefore,  concurring  on  this  point  with  the 
High  Court  of  Calcutta,  are  of  opinion  that 
the  jageer  of  the  respondents  must  be  held 
to  be  a  tenure  created  before,  and  subsisting 
at  the  time  of,  the  decennial  settlement;  and 
consequently  that  it  is  within  the  exception 
of  the  26th  Section  of  Act  I.  of  1845,  whe- 
ther the  appellant  has  or  has  not  in  respect 
of  his  estate  the  powers  of  an  auction-pur- 
chaser  under   that   Act   (as  to  which  their 
Lordships  express  no  opinion),  and  whether 
the  lands  comprised  in  it  were  or  were^not 
part  of  the  zemindary  settled  in  1 80?, 
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Has,  then,  the  appellant  established  his 
right  to  resume  the  lands  comprised  in  this 
ancient  jageer?  His  case  is  that  they  are 
within  the  limits  of  the  zemindary  settled 
in  1802;  that  as  between  the  Government 
and  the  zemindar  they  were  then  treated  as 
xxAX  or  revenue-paying  lands,  and  a  revenue 
assessed  upon  them,  although  they  were 
then,  and  have  ever  since  been,  held  rent- 
free  as  between  the  zemindars  and  the  jageer- 
dars ;  that  under  these  circumstances  they 
must  be  deemed  to  be  chakeran  or  service- 
lands;  and  that  the  services  on  which  they 
are  held  being  no  longer  required  or  perform- 
ed, the  right  of  the  zemindar  to  resume  them 
has  accrued. 

Some  attempt  has  been  made  on  the  part  of 
the  respondents  to  show  that  the  lands  compris- 
ed in  the  jageer  are  not  even  within  the  geo- 
graphical limits  of  the  settled  zemindary,  or, 
at  least,  have  not  been  proved  to  be  so.  But, 
looking  at  the  pleadings  and  the  evidence, 
their  Lordships  are  of  opinion  that  upon  this 
point  the  appellant  has  established  his  case. 
He  has  given  strong  primd-facie  proof  of  the 
fact,  and  there  is  no  evidence  at  all  to  the 
contrary. 

If  this  be  so,  the  next  question  is,  how 
were  the  lands  dealt  with  on  the  occasion  of 
the  settlement  ?  They  were  then  unques- 
tionably held  rent-free  under  a  subsisting 
sunnud,  and  the  presumption  is  that  they 
would  be  treated  as  lakheraj.  In  that  case 
no  revenue  would  be  assessed  upon  them 
Nor  would  the  zemindar  acquire  any  right  to 
question  the  validity  of  the  title  on  which 
lakheraj  land  of  that  extent  was  held.^ 
That  question  could  only  be  raised  by  Govern- 
ment; and  having  been  decided  adversely  to 
Government  in  1845,  the  title  of  the  re- 
spondents would  now  be  indefeasible. 

On  the  other  hand,  it  seems  to  follow  that, 
if  on  the  occasion  of  the  settlement  revenue 
was  assessed  on  these  particular  lands  as  be- 
tween the  Government  and  the  zemindar, 
they  must,  since  they  produced  no  money-  rent 
payable  to  the  zemindar,  have  been  treated 
as  in  the  nature  of  chakeran  lands  within  the 
meaning  of  the  41st  Section  of  Regulation 
VIII.  of  1793,  upon  the  notion  that  the 
services  to  be  performed  by  the  tenant  were 
equivalent  to  rent  payable  to  the  zemindar. 
It  is  therefore  a  very  material  issue  whether, 
in  point  of  fact,  these  lands  were,  on  the  occa- 
sion of  the  settlement,  treated  as  part  of  the 
m^l  aoets  of  the  zemindary. 

Their  Lordships  are  not  prepared  to  say 
that  the  appellant  has  established  the  affirma- 
tive of  this  issue  beyond  reasonable  doubt. 


He  relies  mainly  on  the  evidence  afforded 
by  the  Quinquennial  Register,  and  the  pm> 
ceedings  in  the  resumption-suit  brought  bf 
Government  against  the  respondents,  or  ihoie 
through  whom  they  claim,  which  was  fioallj 
determined  in  1848. 

Their  Lordships  do  not  concur  with  the 
High  Court  in  thinking  that  the  first  of  these 
documents  has  not  been  properly  authenticat- 
ed. The  learned  Judges  of  that  Court  seem 
to  have  confined  their  attention  to  the  extract  ! 
at  page  92  of  the  Record,  and  to  have  taken 
no  notice  of  the  fuller  document  at  page  las, 
which  not  onlv  bears  the  Collector's  seal,  but 
is  shown  by  the  indorsements  upon  it  to  have 
been  the  identical  paper  produced  by  the 
jageerdars  in  the  resumption-suit.  The  ap- 
pellant's case  is  that  the  lands  in  dispute 
are  included  in  the  villages  Talooka  Ram- 
gunge  and  Mouzah  Gurka,  part  of  Talooka 
Remae,  on  which  a  revenue  of  850  rupees 
appears  to  have  been  assessed. 

Their  Lordships  cannot  absent  to  the  pro- 
position of  the  learned  Counsel  for  the  re- 
spondent, that  Talooka  Remae  is  somethiog 
different  from  Pergunnah  Sultanpore,  and  that 
the  appellant  is  bound  to  show  that  the  lands 
in  question  are  m^l  lands  within  Sultanpore 
Proper.  They  think  it  is  proved  that  Ta- 
looka Remae  was  part  of  Pergunnah  Saitaa- 
pore  in  the  larger  sense  of  that  denominattoi. 
Nevertheless,  if  the  appellant's  case  depended 
solely  on  the  Quinquennial  Register,  their 
Lordships  would  doubt  whether  it  bad  bscs 
sufficiently  proved  that  the  lands  in  qoes- 
lion  were  subject  to  the  assessment.  For 
even  if  it  be  assumed  that  the  different  vil- 
lages or  divisions  of  land  mentioned  in  the 
Chuckbund  and  Ameen's  Report  are  compre- 
hended within  the  denominations  of  Taloob 
Ramgunge  and  Gurka,  it  seems  consistent 
with  that  register  that  those  moiszahs  roar 
have  included  the  9,000  rent  free  beegahs  in 
excess  of  the  5,819  beegahs  mentioned  in  it. 
as  the  lands  in  respect  of  which  the  revenue 
of  81 5  rupees  was  assessed.  But  it  is  argued 
that  the  identity  of  the  jageer  lands  with  the 
mil  lands  in  Talooka  Ramgunge,  &c.,  has 
been  admitted  by  the  respondents,  or  those 
through  whom  they  claim  in  the  resumption- 
suit.  The  question  then  arises,  what  is  the 
weight  to  be  given  to  that  admission  ? 

Their  Ix>rdships  cannot  agree  with  the 
learned  Judges  of  the  High  Court  in  ireatinf 
it  as  a  mere  admission  or  argument  at  thcbsr  ^| 
by  a  mooktear  whose  authority  to  make  it  » 
is  not  proved.  It  seems  to  them  to  be  Jbj  | 
foundation  and  substance  of  at  least  one  v 
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the  defences  deliberately  pleaded  by  the  ja- 
geerdars  in  the  resumptton-suit  to  the  claim 
of  Government.  It  was  not  the  sole  de- 
fence, nor  can  the  ultimate  decision  of  the 
case  be  said  to  proceed  upon  a  finding  by 
the  Collector  that  the  lands  were  mil  and 
not  lakheraj.  For  he  seems  to  have  held 
that  the  proof  of  the  sunniid  was  of  itself 
a  bar  to  the  claim  of  Government  in  that 
proceeding.  Nevertheless,  the  admission  ap- 
pears to  their  Lordships  to  be  one  of  a  grave 
character;  and  though  it  is  not  lo  be  treated 
as  an  estoppel,  it  at  least  casts  upon  the  re- 
spondents the  burthen  of  explaining  it,  and 
of  showing  that  what  was  then  deliberately 
asserted  was  not  the  fact.  The  onus  then  of 
showing  that  the  jagcer  lands  are  something 
distinct  from  the  mal  lands  of  Talooka  Ram- 
gungie  and  Gurka  is  shifted  upon  them.  And 
this  fact  they  have  not  attempted  lo  establish 
by  direct  evidence.  They  have  been  content 
to  rest  on  the  alleged  insnfliciency  of  the 
proof  on  the  other  side.  Their  Lordships, 
therefore,  are  constrained  to  say  that,  though 
the  evidence  before  ihem  is  not  conclusive, 
the  preponderance  of  it  is  in  favor  of  the 
allegation  that  the  jageer  lands  were  made 
the  subject  of  assessment  in  the  settlement 
between  the  zemindar  and  th€  Government 
in  1802. 

But  is  it  a  necessary  consequence  of  this 
finding*  that  the  appellant  is  entitled  to  re- 
some  these  jageer  lands  ^  His  right  to  do  so 
must  depend  on  the  nature  of  the  tenure; 
and  it  is  worthy  of  observation  that,  so  little 
value  did  the  zemindar  in  possession  between 
the  years  1835  and  1845  attach  to  this  sup- 
posed right  of  resumption,  that  he  did  not 
ittiervene,  as  undoubtedly  he  might  have  in- 
tervened, to  resist  the  then  claims  of  Govern- 
ment. 

The  settlement  between  Government  and 
t*ic  zemindar  cannot  affect  the  rights  of  the 
jageerdars.  The  lands  held  on  this  temire, 
even  if  then  treated  as  in  the  nature  of  cha- 

►  keran  lands,  differ  widely  from  the  ordinary 
chakeran  lands  contemplated  by  Section  41  of 
Refalation  VIIL  of  1793.  They  seem  hardly 
to  fall  within  the  description  of  **  lands  held 

^  by  a  publfc  officer  or  a  private  servant  in 
lieu  of  wages."  Neither  Meer  S}'ud  Al'y  nor 
bis  descendants  were  by  the  sunnuds  appoint- 
ed to  an  office  known  as  "elephant  hunter 
for  the  pergunnah,"  or  by  any  like  descrip- 
tion.    Still  less  ground   is  there  for  saying 

I  that  they  were  the  private  servants  of  the 
zeinindar.  Their  right,  whatever  it  be,  was 
derived,  not  from  any  zemindar,  but  from  the 
si^eme  authority  in  the  State. 


Their  Lordships  have  carefully  considered 
the  various  authorities  cited  at  the  Bar,  but 
they  can  find  none  which  expressly  govern 
the  case. 

Of  those  which  have  been  decided  by  this 
Committee,  it  is  sufficient  to  say  that  in  the 
Madras  case,  in  7  Moore  L  A.,  p.  128,*  the 
question  really  discussed  and  decided  was, 
whether  the  tenure  in  question  was  enam  or 
amaram,  it  being  established  and  almost  ad- 
mitted that,  if  it  were  the  latter,  it  was  re« 
sumable  at  pleasure;  and  the  case  in  the  10 
Moore  L  A.,  p.  i6,t  decided  t^at  lands  held 
in  lieu  of  remuneranon  by  a  village-chowkee- 
dar,  though  unquestionably  chakeran  within 
the  meaning  of  Regulation  VIIL  of  1793, 
Section  41,  were  not  resumable  at  the  pleasure 
of  the  zemindar,  if  the  public,  or  the  Govern- 
ment representing  the  public,  had  an  interest 
in  the  appointment  of  the  chowkeedar. 

The  Indian  authorities  are  not  quite  con- 
sistent with  each  other;  but  taken  altogether, 
they  do  not  appear  to  their  Lordships  to 
establish  the  right  for  which  the  appellant 
contends  in  this  case. 

In  the  case  of  the  nth  May  1857,  j:  the 
chakeian  lands  had  been  assigned  for  the 
maintenance  of  a  chowkeedar,  and  the  exist- 
ing chowkeedar  had  no  connection  with  themt 
being  otherwise  remunerated.  Other  provi- 
sion had,  therefore,  been  made  for  the  service 
to  be  rendered  in  return  for  them. 

In  the  case  of  the  30th  November  1857,^ 
the  tenant  whose  services  had  been  dispensed 
with  or  had  otherwise  ceased,  was  clearly  the 
mere  piivate  servant  of  the  Maharajah  (the 
zemindar).  He  was  the  person  bound  to  per- 
form all  the  leather  work  required  in  the 
family. 

The  case  of  the  i  ith  December  1857II  was 
one  of  ghat wal lee  tenure ;  and  one  of  the  learn- 
ed Judges  who  decided  it  (Mr,  Justice  Trevor), 
in  the  subsequent  case  decided  by  him  and 
Mr.  Justice  Campbell,  3  Weekly  Reporter, 
p.  87,  and  again  in  the  case  decided  by  the 
Full  Bench,  6  Weekly  Reporter,  p.  203, 
concurred  in  the  ruling  that  all  that  was  laid 
down  in  the  first-mentioned  case,  beyond  the 
decision  that  the  zemindar  was  entitled  to  re- 
sume when  the  ghatwal  had  actually  failed 
to  render  the  service  which  he  was  bound  to 


•4W.  R.,  P.  C,  p.  lai. 

1 1  W.  R ,  P.  C,  p.  26. 

X  S.  D.  A. Decisions,  1S57,  p.  786. 

%  S.  D.  A. Decisions,  1857,  p.  1772.  < 

IJ  S.  D.  A.  DecisiDiis,  1857,  p.  1812. 
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render,  was  mere  obiier  dictum.  Boih  these 
cases  in  the  Weekly  Reporter  support  the 
contention  of  the  respondents  rather  than 
that  of  the  appellant.  Both  also  relate  to 
ghatwallee  tenures.  The  case  decided  in 
1868,  I  Bengal  Law  Reports,  p.  120*  is  to 
the  effect  that,  the  Government  having  con- 
curred in  the  suppression  of  the  office,  the  son 
of  a  ghatwal,  who  had  held  his  office,  not 
by  hereditary  right,  but  on  the  appointment 
of  the  zemindar  (though  practically  the  son 
had  continually  been  appointed  in  succession 
to  the  father),  could  not  successfully  sue  to 
recover  lands  which  the  zemindar  had  re- 
sumed. 

Their  Lordships  do  not  think  it  necessary, 
for  the  determination  of  this  case,  to  examine 
minutely  these  decisions  touching  the  ghat- 
wallee tenures.  And  they  abstain  the  more 
willingly  from  doing  so,  since  it  was  stated  at 
the  Bar  that  some  of  them  are  likely  to  be 
brought  regularly  before  this  Board  by 
appeal.  But  they  cannot  but  express  their 
concurrence  in  many  of  the  general  principles 
laid  down  by  the  Chief  Justice  in  the  case  in 
the  6th  Volume  of  the  Weekly  Reporter. 

Another  case  cited  is  that  at  p.  84  of  the 
Sudder  Dewanny  Adawlut  Decisions  for  1858. 
The  property,  as  in  this  case,  was  a  jageer. 
The  decision  did  no  more  than  remand  the 
case  for  re-trial,  with  the  following  intima- 
tion of  opinion :  "The  issue  raised  by  the 
plaintiff  is  not  solely  whether  the  grant  to 
the  ancestor  of  the  defendant  is  hereditary, 
but  also  whether  it  has  any  condition  of  ser- 
vice annexed  to  it  or  not ;  and  if  it  has,  whe- 
ther that  service  be  still  performed.  Should 
a  condition  of  service  be  annexed  to  the  grant, 
the  hereditary  nature  of  the  grant  will  not  be 
the  test  of  its  present  validity,  but  the  per- 
formance of  the  required  service ;  and  if  this 
service  be  not  performed  then,  notwithstand- 
ing its  hereditary  nature,  the  tenure  will  be 
liable  to  resumption." 

To  this  ruling,  if  it  be  understood  to  mean 
only  that  where  continued  performance  of 
certain  services  is,  upon  the  true  construc- 
tion of  the  grant,  the  condition  on  which  the 
lands  are  to  be  held,  their  Lordships  conceive 
no  exception  can  be  taken.  But  if  it  means 
that,  whenever  service  enters  into  the  motive 
or  consideration  for  a  grant,  the  grant  will 
become  void,  if  for  any  reason  the  service 
ceases  to  be  performed,  their  Lordships  think 
that  the  proposition  is  far  too  wide. 

*  10  W.  R.,  p.  179. 


The  conclusion  which  they  would  draw 
from  the  decided  cases,  as  well  as  from  the 
reason  of  the  thin?,  is  that  in  every  case  the 
right  to  resume  must  depend  in  a  great 
measure  upon  the  nature  of  the  particular 
tenure,  or  the  terms  of  the  particular  granu 

They  agree  with  the  observation  of  Mr. 
Justice  Jackson,  6  Weekly  Reporter,  p. 
209,  that  there  is  a  clear  distinction  between 
the  grant  of  an  estate  burdened  with  a  certain 
service,  and  the  grant  of  an  office  the  per- 
formance of  whose  duties  are  remunerated 
by  the  use  of  certain  lands. 

They  have  already  stated  that,  in  their 
opinion,  the  grant  in  question  does  not  fall 
within  the  latter  category. 

Assuming  it  to  be  a  grant  of  the  former 
kind,  their  Lordships  do  not  dispute  that  it 
might  have  been  so  expressed  as  to  make  the 
continued  performance  of  the  service  a  condi- 
tion to  the  continuance  of  the  tenure.  But, 
in  such  a  case,  either  the  continued  perform- 
ance of  the  service  would  be  the  whole 
motive  to,  and  consideration  for,  the  grant,  or 
the  instrument  would,  by  express  words,  de- 
clare that  the  service  ceasing,  the  tenure 
should  determine. 

It  appears  to  their  Lordships  that  neither 
the  first  nor  the  second^  sunnud  is  a  grant 
of  the  kind  last  mentioned.  Each  proceeds 
in  part  upon  the  past  services  of  Meer  Syud 
Ally ;  nor  is  the  consideration,  so  far  as  it  is 
unexecuted  wholly  the  keeping  up  of  a  bod? 
of  men  to  repel  the  incursions  of  the  ele- 
phants, for  the  grantees  are  also  to  cultivate 
the  waste  land.  The  latter  stipulation  was 
probably  designed  to  protect  the  already  cul- 
tivated districts  of  Sultanpore,  bj  inter- 
posing a  further  belt  of  cultivation  between 
them  and  the  forest.  Hence  the  grant  may 
be  said  to  have  been  made  pro  strvitiis  im pen- 
sis  ei  impendendis — partly  as  a  reward  for 
past,  partly  as  an  inducement  for  future  ser- 
vices. Again,  neither  sunnud  contains  any 
words  which  expressly  import  that  the  tenure 
shall  cease  if  and  when  any  of  the  services 
cease  to  be  performed.  Such  a  provision  is 
something  very  different  from  one  which 
merely  casts  upon  the  grantee  the  performance 
of  certain  duties  so  long  as  they  are  neces- 
sary. The  former  makes  the  grant  deter- 
minable when  there  is  not  further  occasion  for 
the  services.  But,  in  the  latter  case,  if  the 
operation  of  any  natural  cause  (as,  t,  g.^  the 
progress  of  cultivation  which  has  caused  the 
wild  elephants  to  cease  out  of  the  land) 
removes  the  necessity  for  the  services,  (tt 
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grantee  will  hpl^the  lands  practical)}'  freed 
from  the  condition  originally  imposed  upon 
him.  Their  Lordships  are,  therefore,  of  opi- 
nion that,  upon  the  true  construction  of  these 
3unnuds,  the  grantees,  though. hound- to  pro- 
tect the  Pergunnah  from  incursions  of  wild 
elephants  so  loqg  as  those  incursions  lasted, 
and  though  still  bound  to  do  so  should^  by 
any  chance,  those  incursions  be  renewed,  and 
though  they  may  be  liable  to  forfeit  the  tenure 
if  they  wilfully  fail  in  the  performance  of 
this  duty,  are  not  liable  to  have  their  lands 
resumed;  because  there  is.no  longer  any  occa- 
sion for  the  performance  of  this  particular 
service,  "  there  being  now  no  fear  of  the  de- 
predations of  elephants  in  those  places." 

Had  this  been  a  grant  reserving  to  the 
zemindar  a  small  monev-cent,  as  well  as  the 
services,  if  indeed  the  latter  are  reserved  to 
the  zemindar,  their  Lordships  would  have 
had  no  doubt  upon  the  case.  But  it  seems 
to  them  that  the  unexplained  anomaly  of 
making  msll  lands  rent-free  in  the  hands 
of  the  jageerdars  does  not  affect  the  con- 
struction of  the  sunnud  or  the  rights  of 
the  parties. 

It  emphatically  lay  upon  the  appellant — 
who  is  seeking  to  dispossess  or  to  rack-rent 
the  respondents,  who  by  themselves  or  their 
ancestors  have  brought  these  lands  into  cul- 
tivation, aind  enjoyed  them  for  so  long  a 
period ;  who  must  have  been  permitted  by 
former  zemindars  to  continue  undisturbed  in 
such  enjoyment  long  after  the  incursion  of 
^ild  elephants  had  become  n^ere  matter  of 
tradition — ^to  make  out  a  clear  title  to  resump- 
tion. In  their  Lordships*  opinion,  he  has 
failed  to  do  sp;  and  therefore,  though  they 
dissent  from  the  particular  grounds  on  which 
the  High  Court  has  dismissed  the  suit,  they 
think  its  dismissal  w^  right,  and  ought  to  be 
affirmed.  They  will,  therefore,  humbly  ad- 
vise Her  Majesty  to  dismiss  this  appeal  with 
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The  29th  July  1.S70. 

Present : 

Lord   Cairns,   Sir  James    W.    Colvile,    Sjr 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Hindoo  Law— Hindoo  family — Compromise. 

.  On  Appeal  from  the  High  Couri  at  Madras. 

Sri  Gajapathi  Radhika  Patta  Maha  Devi 

Garu 

7i£rsus 

Sri  Gajapathi  Nilamani  Patta  Maha  Devi 

Garu ; 

and 

Sri  Gajapathi  Radhika  Patta  Maha  Devi 

Garu 

versus 

Sri  Gajapathi  Hari  Krishna  Devi  Garu. 

The  principle  laid.doiYn  by  the  Privy,  Council  id  Ahra* 
hsimversus  ADraham,  that  a  family  ceasing^  to  be  Hindoos 
in  religion  may  still  enjoy  their  property  under  the 
Hindoo  Law,  is  applicable,  inter  se,  to  the  members  of 
a  Hindoo  family  entering^  into  possession  of  an  estate 
under  a  compromise  by  which  the  memoers  divided  the 
estate,  among:  themselves  on  certain  terms. 

This  is  an  appeal  from  a  decree  of  the 
High  Court  of  Judicature  at  Madras. 

The  property  which  is  the  subject  of  liiir 
gation  is  called  Tekaly  talook.  This  property 
was  acquired  by  purchase  by  one  Pathmana- 
ba,  described  hereafter  as  the  common  ances- 
tor. A  lady,  described  as  his  principal  wife, 
by  whom  he  had  no  issue,  survived  him.  He 
left  also  two  sons  by  different  mothers.  Be^ 
tween  the  elder  of  these  sons,  named  Gopinada, 
and  his  father  a  quarrel  of>  long  standing  ex- 
isted, which  continued  to  the  time  of  the  death 
of  the  latter.  Gopinada  was  at  that  time 
36  years  old ;  he  did  not  live  with  his  father, 
and  was  absent  at  the  time  of  his  death. 

The  common  ancestor  left  also  a  younger 
son,  named  Krishna,  who,  at  the  death  of  his 
father,  was  a  child  about  7  years  of  age« 
This  boy  appears  to  have  been  treated  by  his 
father  as  legitimate.  The  legitimacy  of  both 
sons  was  doubted  by  the  Collector  of  the  dis- 
trict, who,  at  the  death  of  their  father, 
placed  the  above-described  widow  in  posses^ 
si  on  of  the  talook  by  way  of  a  temporary  ar- 
rangement for  the  management  ^nd  pro- 
tection of  the  family-estate,  and  with  a  view 
to  the  interests  of  the  Government  in  the 
collection  of  the  revenue. 
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The  doubts  about  the  legitimacy  of  these 
sons,  which  the  Collector  entertained,  may 
have  had  their  origin  in  the  nature  of  the 
marriages  contracted  by  the  common  ancestor 
with  their  respective  mothers,  which  were  in^ 
the  Gandharva  form,  and  in  the  alleged  dif- 
ference of  caste  between  the  common  ances- 
tor and  his  wives,  the  mothers  of  these  sons. 
This  irregularity  was  supposed  by  some  per- 
sons to  render  the  progeny  of  such  marriages 
illegitimate. 

Whatever  was  the  origin,  and  whatever 
the  weight  of  these  doubts  concerning  the 
legitimacy  of  the  sons,  or  of  either  of  them, 
it  is  at  least  certain  that  they  were  grave 
enough  to  lead  to  the  family-arrangement 
about  to  be  stated. 

Supposing  the  sons,  or  either  of  them,  to 
have  been  legitimate,  the  widow  would  have 
been  entitled  to  maintenance  only.  Had  both 
the  sons  been  illegitimate,  their  claim,  unless 
some  special  custom  governed  the  case  (which 
is  not  in  proof),  would  have  been  to  mainte- 
nance only.  In  this  last-named  case,  the 
widow  would  have  had  the  ordinary  estate  of 
a  Hindoo  widow. 

As  each  son  asserted  his  own  legitimacy, 
and  denied  that  of  the  other,  the  dispute, 
unless  adjusted  and  settled  amicably,  would 
probably  have  led  to  litigation ;  and  as  the 
estate  was  already  an  embarrassed  one,  the 
Collector,  riot  without  reason,  represented 
such  litigation  as  likely  to  involve  the  ruin 
of  the  family. 

The  management  of  the  estate  under  the 
widow  was  not  prosperous.  The  Collector 
proposed  to  her  to  place  the  estate  under  the 
management  of  the  elder  ^on,  of  whom  he 
appears  to  have  entertained  a  favorable  opi- 
nion. The  widow  is  described  as  at  enmity 
with  the  elder,  and  favorable  to  the  younger 
son.  The  Collector's  advice,  which  was 
undoubtedly  directed  to  the  preservation  of 
the  family-property,  was  adopted;  and  if 
reluctantly  adopted,  it  was  nevertheless  acted 
on  by  the  members  of  the  family.  The  Col- 
lector had  advised  a  compromise,  and  in 
consequence  of  this  advice  and  suggestion,  the 
lady  addressed  a  petition  to  the  Collector,  dated 
the  26th  November  1838,  which  is  set  out 
in  the  third  page  of  the  case  of  the  appellant 
A,  the  sole  appellant  before  their  Lord- 
ships. 

In  her  petition  she  states  that  she  has  that 
day  made  a  settlement,  reconciled  both  her 
sons,  and  caused  an  interchange  of  agreement 
beti^^een  them  to  the  effect  that  they  are  equal- 


ly entitled  to  the  talook  which  belonged  to 
her  husband.  Her  petition  then  proceeds 
to  state  further  terms  of  this  arrangement,  to 
the  effect  that  the  management  should  bebeld 
by  Gopinada  until  Krishna  attained  his  ma- 
jority; that,  on  the  younger  attaining  his 
majority,  the  elder  should  give  up  a  moietj 
to  the  younger  as  his  own  and  retain  a  moiety 
for  himself.  It  prays  that  the  sale  of  the 
zemindary  may  be  stayed,  and  possessicm  be 
given  to  Gopinada  of  the  talook.  The  peti- 
tion also  contains  a  statement  of  the  allows 
ances  to  be  made  to  herself  and  the  sons,  and 
of  some  minor  matters  not  material  to  the  deci- 
sion of  this  appeal. 

This  agreement  constituted  the  basis  of 
the  compromise  suggested ;  it  amounted  to  a 
family-arrangement  entered  into  for  the  pre- 
servation of  the  estate;  and  though  the 
younger  son  was  minor  at  the  time,  he  ra- 
tified it  at  full  age,  and  became  boand  from 
its  date  by  all  its  terms. 

The  construction  and  efifect  of  this  agree- 
ment will  be  afterwards  considered. 

The  agreement  was  acted  upon  until  the 
younger  son  reached  his  majority.     That  vns 
the   period   originally   fixed   for    the   uUsl 
division   of  the  estate  and  its  separate  pos- 
session in  moieties.     At  that  time,  the  actaal 
division  of  the  estate  was  judged  by  the  soes 
to  be  inexpedient,  and  it  was  further  post- 
poned.    Another  document  was  at  this  time 
executed  between  the  two  sons,  bearing  date 
the  24ih  July  1844.     This  document  states 
that  disputes  existed  between  them  respect- 
ing the  ancestral  property  in  cash,  the  divi- 
sion of  the  talook,  and  the  accounts  of  receipts 
and  disbursements  of  the  talook.     It  states 
that  they  had  addressed  several  urzees  (peti- 
tions) to  the  Collector,  that  he  had  explained 
to  them  the  circumstances,  and  then  it  pro- 
ceeds to  state   "  the   terms  for  our   future 
guidance." 


This  document  does  not  state  any  new  com- 
pact or  agreement  to  have  been  formed   to 
vary  the  essential  terms  of  the  original  cocn- 
promise,  but  seems  rather  to  have  been  design- 
ed as  supplemental  to  it,  and  made  with  a 
view  to  carry  out  its  provisions  conformably 
to  the  Collector's  explanations  with  such  vari- 
ations of  detail  as  the  convenience  of  the 
parties  required.     After  staling  certain   in- 
conveniences  which   would   result  from  an 
immediate  division  of  the  talook,  it  provides 
"that  the  division  should  be  postponed  at 
present ; "  but  the  reason  assigned  is  to  avoid 
the  probability  of  loss  from  a  present  divisifCL 
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Consequent  on  that  postponement  it  contains 
some  provisions  as  to  equality  of  rank  and 
dignity  between  the  sons  whilst  the  elder 
retained  the  ostensible  headship;  but  it  pro- 
vides that  the  affairs  of  the  talook  or  zemin- 
dary  should  be  managed  by  both  unanimous- 

A  document  of  this  character  between 
natives  should  not  be  construed  narrowly, 
by  a  strict  inteipretation  of  the  literal  mean- 
ing of  the  words.  Its  object  and  general 
spirit  are  the  best  keys  to  the  interpretation 
of  language  probably  not  very  carefully  stu- 
died. 

The  second  clause  of  this  document,  if  it 
were  construed  literally,  would  appear  to 
give  the  talook,  in  the  event  of  the  death  of 
the  younger  son,  to  such  of  the  lawful 
widows  as  shall  have  male  issue;  but  as 
such  a  disposition  would  at  once  contravene 
the  ordinary  rules  of  devolution  of  Hindoo 
properly,  and  not  be  in  accordance  with  the 
usages  of  Hindoos,  and  as  there  is  no  men- 
tion of  any  change  of  intention  as  to  the 
proprietary  right,  a  construction  which  would 
postpone  male  issue  to  their  mothers  is  ob- 
viously inadmissible. 

The  document  provides  also  that  Krishna, 
after  the  death  of  his  elder  brother,  shall  be 
recognized  as  the  zemindar  of  the  whole 
talook. 

This  provision  might  take  effect  without 
any  substantial  alteration  of  the  terms  of  the 
first  agreement.  It  is  consistent  in  its  terms 
with  a  custom  prevalent  in  some  properties 
in  this  part  of  the  country.  The  headship  in 
such  cases  is  constituted  in  one  member  of  a 
family,  whilst  the  beneficial  enjoyment  of  tbe 
proceeds  may  be  shared  with  the  other  mem- 
bers. It  by  no  means  follows,  even  from  the 
literal  terms  of  that  Section,  that  either 
brother  deliberately  agreed  to  exclude  his 
own  male  issue,  if  he  had  any,  as  sharers, 
during  the  survivorship  of  the  other  brother. 
This  clause  contains  a  further  provision,  about 
which  considerable  doubt  has  been  entertain- 
ed both  as  to  the  true  translation  of  the 
words  and  its  legal  effect.  This  clause  states 
an  alternate  contingent  provision  consequent 
on  the  failure  of  legitimate  male  issue  by  the 
widows  of  both  sons;  it  provides  that  the 
talook  shall  be  divided  in  equal  shares,  if 
there  be  sons  born  out  of  wedlock.  This 
agreement  further  provides  that  loo  rupees 
a  month  shall  be  paid  out  of  the  zemindary 
to  the  family,  which  shall  have  no  title  to 
the  talook;  but  it  contains  no  declaration  of 
Ihe  cause  of  cesser  of  interest,  so  as  to  show 


in  what  event  they  thought  such  exclusion 
might  arise.  It  is  to  be  observed  further 
that  there  is  no  express  gift  to  illegitimate 
issue,  and  that  the  time  of  the  division  of 
the  talook  on  that  contingency  is  not  defined. 

The  younger  predeceased  the  elder  son. 
The  elder  retained  the  headship  and  pro- 
perty of  the  family.  There  was  no  one  entitled 
to  dispute  it  with  him,  as  Krishna  left  no 
male  issue,  unless  the  family  had  been  a 
divided  one,  in  which  case  the  widow  of  the 
latter  would  have  been  entitled  to  her 
husband's  share.  She  does  not  appear  to 
have  preferred  any  claim  to  it  during  the 
elder  son's  lifetime;  but  no  inference  unfa- 
vorable to  her  subsequent  claim  should  be 
drawn  from  that  circumstance  alone,  as 
Hindoo  females  are  often  ignorant  of  and 
unable  to  assert  their  rights. 

On  the  death  of  the  elder  son,  a  dispute 
arose  as  to  the  possession.  His  widow  was 
placed  or  preserved  in  possession  of  the 
estate.  This  step  decided  nothitig  as  to  her 
proprietary  right.  As  the  widow  of  the  sur- 
viving brother,  apparently  the  sole  proprie- 
tor, she  was  rightly  placed  in  possession. 

Her  title  to  retain  and  enjoy  the  sole 
possession  and  usufruct  was  disputed  by  the 
widow  of  Krishna,  who  claimed  a  moiety 
as  the  widow  of  a  deceased  brother  in  a  divi- 
ded family.  She  preferred  Ker  suit,  num- 
bered 72  of  1 86 1,  against  the  present  appel- 
lant, the  widow  of  the  elder  son. 

Another  suit  was  brought  about  the  same 
time  by  Hera  Krishna  against  the  same 
defendant,  which  suit  is  numbered  62  of 
1 86 1.  The  title  was  slated  to  be  as  son  of 
the  last  owner^lhe  elder  son.  He  claimed 
the  whole  property,  stating  his  title,  either 
as  a  legitimate  or  as  an  illegitimate  son,  to 
be  preferable  to  the  alleged  title  of  either 
widow. 

In  No.  72,  the  plaintiff  stated  the  property 
to  be  divided,  and  that  allegation  was  one 
necessary  to  her  recovery. 

In  No.  62,  the  plaintiff  declared  the  pro- 
perty to  be  joint,  and  to  have  become  solely 
owned  by  his  father  by  survivorship. 

The  Judge  dismissed  both  suits.  . 

Both  plaintiffs  appealed  to  the  High  Court. 
The  present  appellant,  the  original  defendant 
in  both  suits,  was  respondent  in  both  appeals. 

The  appeals  were  allowed  by  the  High 
Court,  which  reversed  both  decrees  below, 
and  made  a  decree  declaring  each  widow  and 
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the  son  Hera  Krishna,  whom  ii  found  to  be  '  perly  to  the  sons;  she  executed  no  deed  nor      ^ 
illegitimate,  to  be  entitled  in   equal   shares,    instrument    of    gift   whatever.     Neither  son      * 


together  with  any  other  illegitimate  sons  of 
either  brother.  It  directed  the  suits  to 
proceed  as  dn  administration-suit,  and  direct- 
ed Inquiries  as  to  the  illegitimate  issue. 
The  result  of  this  inquiry  has  been  that  two 
other  illegitimate  sons  havihg  been  reported 
to  exist,  the  estate  has  been  decfeed  to  be 


admitted  his  illegitimacy,  nor  consented  to 
take  a  gift  on  that  admission.  The  widow 
accepted  maintenance  and  surrendered  posses- 
sion. Possession  was  taken  by  her  sdns 
upon  her  abandonment  of  the  estate;  and 
this  possession  was  taken  also  under  their 
own  agreement,  which,  as  well  as  her  peti- 


divided  into  five  shares,  to  be  enjoyed  equally  1  tion  which  referred  to  it,  proceeded  on  an 
by  the  two  widows  and  three  illegitimate  '  acknowledgment  common  to  all  three  of  an 
sons  respectively. 


From  this  decree  the  widow  of  the  elder 
son,  the  original  respondent  in  each  suit, 
has  alone  appealed. 


antecedent  right  in  both  the  sons  whom  she 
describes  as  ''  her  sons."  She  had  no  estate 
entitling  her  to  be  an  absolute  donor,  in 
any  view  of  her  position.  Whatever  effect 
this  transaction  might  have  as  against  heirs 


Much  of  the  evidence  which  engaged  the  o^  ^^^  common  ancestor,  after  the  death  of 
attention  of  both  Courts  below  may  be  dis-  '  ^^®  widow,  it  bound  her  and  the  sons  and 
missed  from  the  consideration  of  their  Lord-  ;  ^^^  claiming  under  ihem.  4 

ships.  These  instruments  do  not  purport  to  give         1 

The  evidence  as  to  the  nature  of  the  I  ^">'  T  ^"^^''>\^^  ^^'^""'  '''J'^  }t^^' 
marriages,  and  the  rules  or  laws  of  caste,  I  T""  a  f  T^'^'  '"^'^  ?^t^^^  ""^  ^""^ 
together  with  the  consideration  of  the  effec  "^^"^"^  ^'?,^  '^^.  agreement  of  two  or  more 
on  legitimacy  of  irregular  marriages  between    ,7"''';  V?^''  "?  T      f '  '""a         a^I 

persons   of   unequal   caste,  is,    in  the    view  '  '^^  ""T^  °^  '^^  ^^f  ,^  ^"^  I'  ^Tk^^Ih 
which    their    Lordships    take    of   this    case,    ^^haracter  were  meant  to  be  affected  by  this         , 

unnecessary  to  be  stated  or  observed  upon.  '    ^''^"sa^tion. 

^  I       1  he  case  depends  entirely  on  the  constrnc- 

The  liugation  was  confined  to  persons,  all    ^^^"  ^^  ^^^  petition  an:l  the  agreements  before 

of  whom  claimed  under  the  sons  respectively,  i  referred  to.     The  lalook  itself  is  hot  thes^ 

The   estate   was   taken   possession    of.    and  ;  subject    of    the    arrangement.     A    reference 

enjoyed  by,  these  sons  under  the  compromise    '^  made  to  one  item — ancestral  cash,  as  form- 

or  family-arrangement  before  slated.     That  I  '"o    *"    element   of   dispute,    and   to  other 

compromise  proceeded  on  the  basis  of  legiti-    articles  of  property.     The  decision  appealed 

macy.  against  has  given  neither  widow  a  preference        | 

WViAtK«i-  Kritk  e.>r,o  „.«^^  1     •  •      *  1      o^'er   the    other.     In    the    opinion    of   their        i 

wnetner  Doin  sons  were  legiiimate,  or  only    t^aw       .u    tr-  u  /-^      *         j  •        -i.- 
nnA  UiTMimof^    o«,^  t^  ...u:«u  r  .u         ^  '  Lordshp  s,  the  High  Court  erred  m  mlkmg        1 

one  legitimate,  and  to  whichever  of  the  two    .u     n     •.•      .  u  •  u  *i.       -j 

that  Qtatnc  mirrht  r«oii,r  «ff.^u  ^"^  illegitimate  sons  sharers  wiih  the  widows, 

mat  status  mig^it  really  attach,  was  a  aues-    ^   a  .u  •    j      j  u-      u  *  j      l 

tmn  no  lono-pr  m^i^rioi  t^  ,k^  j      .'        ^"^  ^"^'^  Lordships  have  now  to  consider  ihc 

lion  no  longer  material  to  the  consideration  jwt-     u  c   i_-  i    .l      .t 

nf   the   ricrhic  H*.L.oi»;«nr   f«  i.'>«ucirtuuii    j^Q^g  difficult  part  of  this  case  -whether  the 

or   me   rignts  Oevolving   to   persons   t-ikino^  1     -j  r  »i_       u  1  •  •  l 

iinHpriV»at/>orr,r.rr.«>;*o^?.,^  f   ^^V  '"'-'"^  /**^'"o  '  widow  of  thc  elder  and  surviving  son  has  a 
unoer  mat  compromise  and  famiv-«ettlement     .•  1    i_  i-    .     l       i_  1       1    , 

by  which  the  assumed  was  to  be  uken  aTthe  I ''%  by  survivorship  to  the  whole  talo^. 
real  sUte  of  the  family.  '      "  '1"^  "^^^f  ^oj'''^  "&*"'>■  be  v,eu-ed.  as  it 

"^  ,  was  viewed   in  the   Court  of  first  instance. 

The  case  of  Abi'aham  vs  Abraham*  shows  ^^  ^^^  governed  by  the  ordinary  presumption 
that  a  family  ceasingtobe  Hindoos  in  religion  i  ^"  Hindoo  Law,  that  family-property  is  joint. 
may  still  enjoy  their  property  under  the  !  ^"^  ^Y  ^^^  ordinary  law  of  the  place  where 
Hindoo  Law;  and  the  same  principle  is  appli-  ^^'^  lalook  was  situate,  as  to  the  devolu^on 
cable,  in/er  se,  to  the  members  of  a  Hindoo  '^3'  survivorship  under  such  failure  of  male 
family  entering  into  possession  of  an  estate  '^^"^  ^^  occurred  in  this  case,  the  decision  of 
under  such  a  compromise  as  that  which  took  ■  '^  would  be  attended  with  no  difficulty,  and 
place  in  this  family.  the  decree  of  the  Court  below  dismissing  the 

TKa  u  i'Hr^ttr    fK/^M^^,   u,   ^.,«       .  i       vNidow's   suit   would    have    to    be    restored ; 

a   o#»rta'in  o^ne^  if   t«^c    A\A        .    •  \     j  Tcasous  assigued  bv  the  Judges  of  the  High 

a  certain  sense  it  was,    aid    not   intend   to  r^      *  .u  •   7     j  u-      .i  •   i         u  ?     ? 

rnnvpv  cinH  HiH  n/^t   ;«  tf^^f  ^  ^        IZ  Court,  their  Lordships  think  such  conclusion 

convey,  and  did  not,  m  fact,  convey,  the  pro-  i„^.ii^issible. 


"^  ■  — —         The  property   was   held  under  a  fAmilr- 

*i  W.  R.,  Privy  Council,  p.  J.  arrangement   which   silenced  di&pntes,  ^i 
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contained  no  admission  that  such   disputes  '  resemble  that  of  the  constituted  manager  of 


were  without  foundation. 

Neither  son  admitted  that  they  were,  t'n/er 
se,  antecedently  heirs  to  each  other  in  the 
then  state  of  the  family,  nor  admitted  a 
right  of  succession  of  either  to  the  other 
beyond  that  which  this  arrangement  itself 
specifies. 

It  is  not  stipulated  in  terms  that  the  pro- 
perty shall  be  enjoyed  as  that  of  a  joint  un- 
divided Hindoo  family ;  nor  is  any  succession 
by  widows  on  the  true  construction  of  the 
instruments  provided  for.  The  documents  in 
(question  contaitl  terms  some  of  which  are 
consistent,  and  others  inconsistent,  with  the 
rights  to  the  possession,  use,  and  enjoyment 
of  undivided  estate. 

The  first  agreement  contains,  in  the  first 
condition,  words  that  import  division  and 
consequent  management.  This  division  is 
not  in  terms  referred  to  a  time  subsequent 
to  the  commencement  of  the  management 
spoken  of.  The  next  sentence  clearly  points, 
an  the  majority  of  the  younger  son,  to  an 
actual  division  and  a  possession  in  moieties. 
It  provides  for  each  son  (the  younger  being 
a  mere  child)  an  equal  present  income  by 
way  of  maintenance,  and  further,  that  each 
should  piay  out  of  his  own  income  his  own  ex- 
penses of  maintaining  his  own  servants  and  re- 
lations ;  and  by  the  last  article  it  provides  for 
an  equal  division  from  that  time  of  such  sur- 
plus as  might  exist  after  defraying  all  the  out- 
golTigs  spoken  of,  which  are  to  fall  on  the 
common  money.  These  provisions  are  not 
such  as  would  be  applicable  to  a  joint  Hindoo 
family  property.  On  the  other  hand,  it  seems 
to  have  been  supposed  by  both  sons  that  a 
survivorship  by  one  would  or  might  exclude 
the  family  of  the  other,  and  there  are  several 
Gfther  provisions  xvhicb,  though  not  absolute- 
ly Anconsistent  with  mere  managership,  more 


a  joint  H index)  family. 

The  second  agreement  recites  that  disputes 
had  arisen  concerning  the  ancestral  property 
in  cash,  the  division  of  the  talook,  and  the 
accounts  of  the  receipts  and  disbursements 
of  the  talook ;  it  proceeds  to  state  that  "  the 
Collector  having  sent  for  both  of  us  to  the 
nuzar,  and  communicated  the  circumstances 
to  us,  we  understand  the  same ;  and  the  terms 
for  our  future  guidance  are  hereunder  speci- 
fied."     This  language  is  certainly  more  con- 
sistent with  disputes  arising  out  of  the  exist- 
ing arrangement  than    with  a  substitution 
for  it  by  the  sons  alone,  of  their  own  author- 
ity, of  some  new  terms  of  compromise.     The 
disputes  seem  also  to  imply  some  precedent 
division  of  properly  constituting  rights  in  a 
surplus  after  receipts  and  disbursements  are 
accounted  for.     So  far  they  are  consistent 
with  the  provisions  of  the  first  agreement  as 
to  the  division  of  any  surplus.     Again,  the 
5th  Article,  which  relates  to  future  debts; 
the  6ih,  which  provides  for  the  division  of 
future  surplus  profits  of  the  talook  j  and  the 
7th,  which  refers  to  a  settlement  in  respect 
to  the  ancestral  money  and  the  money  already 
acquired  from  the  talook,  and  implies  a  divi- 
sion of  these  funds,  are  all  inconsistent  with 
the  hypothesis  that  the  brothers  were,  or  con- 
sidered themselves  to  be,  members  of  an  un- 
divided Hindoo  family. 

Nothing  is  stated  to  show  that  the  talook 
must  be  regulated  by  one  law  of  succession 
and  the  rest  of  the  property  by  another.  It 
seems,  therefore,  to  their  Lordships  more 
proper  to  consider  the  provisions  as  to  the 
talook  as  regulated  by  its  peculiar  nature, 
and  influenced  by  the  necessities  of  its  proper 
management,  and  the  maintenance  of  the 
dignity  attached  to  it,  rather  than  as  famish- 
ing alone  the  rule  for  the  solution  of  the  diffi- 
cult question  to  be  determined  between  the 
'two  widows.  «i^ 
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The  construction  of  these  documents  is 
beset  with  considerable  doubt  and  difficulty; 
but  their  Lordships  are,  on  the  whole,  of  opi- 
nion that,  although  they  postpone  indefinitely 
the  actual  division  of  the  talook  by  metes  and 
bounds,  and  provide  for  its  joint  management, 
and,  in  certain  events  which  have  not  hap- 
pened, for  its  devolution  otherwise  than  by 
the  law  which  regulates  the  succession  to  se- 
parate property,  they  nevertheless  contem- 
plate its  enjoyment  in  other  respects  by  the 
two  brothers  as  by  members  of  a  divided 
family,  and  the  actual  division  of  other  fami- 
ly-property. Their  Lordships  accordingly 
think  that  the  finding  of  the  High  Court  that 
the  brothers  were  not  ibembers  of  a  joint  and 
undivided  Hindoo  family  must  be  taken  to 
be  correct.  It  follows  that,  at  least  wherever 
the  agreements  have  not  specifically  provid- 
ed for  the  contrary — even  assuming  that  they 
^ould  so  provide — the  succession  to  this  pro- 
perty must  be  governed  by  the  law  which 
governs  the  sucqession  to  separate  estate. 
How,  then,  is  the  law  which  makes  each 
widow  succeed  to  her  husband's  share  affected 
by  the  terms  of  the  particular  instruments  ? 

Equality  between  the  two  widows  is  con- 
sonant to  the  expressed  desire  to  maintain,  as 
far  as  possible,  equality  between  their  re- 
spective husbands.  The  exclusion  of  widows 
by  male  legitimate  issue  is  an  exclusion 
which  would  prevail  equally  in  a  divided 
or  undivided  family.  The  agreement  pro- 
vides, by  language  not  apt  nor  correct,  for  the 
devolution  on  sons  of  lawful  widows:  in 
case  one  has  male  issue,  and  the  others  none, 
a  preference  is  declared ;  but  where  each  is 
childless,  the  agreements  prefer  neither.  In 
such  a  case,  then,  the  law  alone  can  regulate 
the  succession.  The  instruments  do  not  sup- 
port by  any  clear  expression  of  intention 
the  claim  of  the  widow  of  the  elder  son  to 
exclude  the.  other.  There  is  no  ground  for 
confining  the  estates  of  the  sons  to  life-estates 
T^-i  mortgage  is  inconsistent  with  that  view 


The  provisions  as  to  the  possession  of  th< 
talook  alone  may  refer  merely  to  titular  dig' 
nity  and  ceremonial  usage.  The  equal  di< 
vision  between  widows  and  illegitimate  sou 
is  not  likely  to  have  been  conceived  by  the 
framers  or  advisers  of  this  compromise. 

Their  Lordships  will,  therefore,  recommend 
to  Her  Majesty  that  the  decree  (or  decrees, 
if  separate  decrees  have  been  made  in  tbe 
two  suits)  of  the  High  Court  of  the  22nd  of 
April   1865  be  reversed,  and  that,  in  lid 
thereof,  a  decree  be  made  in  suit  No.  62  cf 
1 86 1,   affirming  the   decree  of  the  ZiU 
Judge  of  the  13th  March  1862,  and  disar 
ing  the  appeal  therefrom  to  the  High 
with  costs ;  and  that  in  suit  No.  72  of  i 
a  decree  be  made  declaring  that,  accord 
the  true  construction  of  the  agreements 
the  26th  November  1838  and  the  29th} 
1844,  the  widow  of  Gopinada,  the  appel 
and  the  respondent,  the  widow  of  Kri 
upon  the  deaths  of  Gopinada  and  Kri 
without  male  issue,  became  entitled  from  an 
after  the  death  of  Gopinada,  as  Hindoo  widows 
each  to  one  moiety  of  the  estate ;  and  decreeioj 
possession  of  the  moiety  claimed  to  the  n 
spondent,  Nilamani  Patti,  but  without  cost 
The  High  Court,  in  executing  Her  Majest]| 
Order,  must  take  all  necessary  steps  to  ud^ 
whatever  may  have  been  done  under*  l| 
decree  reversed  inconsistent  with  the  ri 
thus  declared.    Adverting  to  the  difficn 
occasioned  by  the  instruments  execut 
the   brothers,  their   Lordships  think 
should  be  no  costs,  as  between  the  wid 
either   in   the    Courts  below    or   here 
appeal. 
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back*his  missing  property.  The  statement 
tiiat.  though  he  had  told  the  witness  that 
be  would  not  have  been  able  to  save 
his  reputation  unless  he  affixed  his  signa- 
ture is  indeed  thrown  in  at  the  end  of  the 
depositidn.  But  no  fact  which  ronders  that 
statement  probable  is^  proved.  Against  tbis 
testimony  tbe  evidence  of  the  witnesses 
from  the  bazaar  is  worthless.  But  even 
ihetr  testimony  does  not  amount  to  proof  of 
the  allegations  in  the  plaint.  Their  Lord- 
ships are,  therefore,  of  opinion  that  the  plaint- 
'.  iff  in  the  suit  altogether  failed  to  establish 
the  case  alleged,  and  that  the  evidence  in  the 
cause  was  insufficient  to  warrant  the  decrees 
under  appeal. 

Their  Lordships  need  hardly  remark  that, 

in  coming  to  this  conclusion,  they  have  not 

T"  been  insensible  to  the  difficulty  which  they 

:  always    feel    in    disturbing  the  concurrent 

J'  judgments  of  two  Indian  C«3Urts  upon  an  issue 

'  of  fact.    They  observe,  however,  that  they 

^  %ave  not  here  to  deal  with  a  consistent  case 

'deposed  to  by  the  witnesses  for  the  plaintiff, 

^mnd    contradicted  by  the  witnesses  for  the 

defendant — a  ca«e  of  which  the  determination 

lepends  on  the  credit  to  be  gi^en  lo  tbe 

[^tnesses  on  one  s^c  or  the  other.    In  this 

case  their  Lordships'  conclusion  is  very  much 

fO^founded  on  the  inconsistencies  and  imp^rfec- 

^^ions  of  the  plaintiff's  proofs.    Moreover,  the 

finding  of  the  Courts  below  is  incon^stent 

^  with    th?  result  of  the  investigation  of  the 

'^  pfagistrate  held  immediately  after  the  trans- 

laj4ction,  and  with  the  finding  of  the  Princi- 

^AnX   Sadder  Ameen  already  adverted  to  in 

m90T    of  the    validity  of    the   deed.    The 

^     idgment  of  the  Zillah  Judge  contains  several 

iftfrences  which  do  not  appear  to  their  Lord- 

lips    to  have  been  warranted  by  the  facts 

fore    him,  and  it  treats  the  order  of  the 

[agistrate  dismissing  the  complaint  of  the 

^e  as  reversed,  whereas  it  was  confirmed 

appeal.    The  judgment  of  the  High  Court 

a  mere  statement  that  the  Judges  of  that 


Court  saw  no  reason  to  differ  from  the  finding 
of  the  Zillah  Judge. 

Their  Lordships  however,  regret  to  say 
that  they  are  by  no  means  prepared  to  affirm 
upon  the  evidence  before  them,  that  the  con- 
duct of  Inglis  and  his  agents  throughout 
these  transactions  was  fair,  honest,  and 
straightforward.  The  defendant  allowed  her 
defence  to  be  conducted  so  as  to  leave  her 
case  open  to  gr?ye  suspicions.  She  has  failed 
to  explain  what  the  negotiation  really  was 
which  indeed  the  Cazee,  who  a  few  days 

before  was  tn  a  state  of  hostility,  to  make  the 

• 

sale.  Brijomohun,  Dhuneeram,  and  Biddya- 
nund  Mookhtear  were  all  subject  to  the  gravest 
imputations,  yet  not  one  of  them  was  called 
as  a  witness  to  deny  the  charges  against 
him.  They  are  not  shown  to  have  been  dead 
when  the  cause  was  tried ;  it  is  pretty  clear 
Brijomohun  at  the  least  was  then  alive. 

They  had  to. meet  not  merely  the  charge  of 
violence,  but  the  imputation  of  having  con** 
trived,  by  means  of  the  abstraction  of  the 
Cazee's  gooiis,  to  trick  him  into  coming  to 
Chattuck  where  he  would  be  under  their 
influence,  and  of  having  made  the  detention 
of  his  goods  the  means  of  pressure  upon  him. 
From  the  latter  imputation  they  have  cer- 
tainly not  relieved  themselves.  Nor  has 
Biddyanund  shown  by  what  authority  he  re- 
presented himself  to  be  the  mookhtear  of  the 
Cazee  whet^^he  procured  the  registration  of 
the  deed.  The  nori^deiivery  of  the  title- 
deeds,  upon  whicHTslxess  was  laid  in  the  Zillah 
Court,  seems  to  their  Lordships  to  be  a  cir- 
cumstance of  no  moment,  since  it  is  consist- 
ent with  either  view  of  the  transaction : 
for  those  documents  are  not  Jikely  to  have 
been  with  the  Cazee  at  Chattuck,  and  his 
repudiation  of  the  deed  followed  immediately 
on  its  execution.  Nor  are  their  Lordships 
disposed  to  think  that  the  consideration  for 
the  purchase  was  'at  the  date  of  the  transac* 
tion  inadequate.  The  lands,  whatever  be 
now  their  value,  nere  then  rei^ently  settled ; 
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and  the  peishgee  leases  aflFord  some  criterion 
of  their  then  annual  value. 

Let  it,  however,  be  assumed  that  Inglis' 
amlah  entered  into  the  alleged  plot  to  bring 
the  Cazee  to  Chattuck ;  that  they  caused  his 
goods  to  be  abstracted  and  made  the  execu- 
tion of  the  deed  of  sale  the  condition  of  their 
restoration ;  and.  that,  on  his  side,  he  agreed 
to  sell,  and  executed  the  conveyance  in  order 
to  get  back  his  goods,  but  with  a  mental 
reservation  that  he  would  take  the   earliest 
opportunity  of  impeaching  the  transaction. 
^The     testimony    of    his    most    trustworthy 
witness   scarcely    carries    the    case   beyond 
this.     What,  on  such  a  case,  would  be  his 
rights?  The  contract -was  complete,  and  he 
could  only   be   relieved    from    it   in    a   suit 
properly  framed  for  that  purpose  upon^proof 
of  facts  entitling  him  to  that  relief,  and  upon 
the  terms  of  accounting  for  the  4,000  rupees 
with  interest.     Whatever  be  the  law  applied 
to  such  a  transaction,  whether  it  be  the  law 
of  England  which,  in  this  case,  was  the  law 
of  the  defendants,  or  the  Mahomedan  Law, 
which  was  the   law   of  the  plaintiff,  or   the 
general  rule  of  equity  and  good  cur*«c»encft. 
which  was  the  law  of  the  Forum,  these  coti^^e- 
quences  would  equally  follow.     The  plaintiff 
could  not  insist  that  he  was  subjected  to  such 
duress  as  destroyed  his  free  agency  and  en- 
titled him  to  treat  his  deed  as  a  mere  nullity. 
He  could  not  both  avoid  the  contract  and 
retain  the  money.     F6r  the  law  of  England 
it  is  sufficient  to  cite  Skeate  v.  Beale,  11  Ad. 
'.nd  Ellis,  p.  983,  or  Sheppard's  "Touch- 
stone "  p.  61.     The  Mahomedan  Law  on  the 
point  may  be  found  in  the  3rd  volume  of  the 
Hedaya,  pp.  454  to  458.     The  Cazee,  how- 
ever, did  not  take  this  course.     He  thought 
to  gain  an  advantage  over  his  opponents,  by 
making  the  transaction  the  groundwork  of 
false  charges  which  would  bring  them  within 
the  scope  of  the  criminal  law.     Whether  he 
might  have  succeeded  in  establishing  a  case 
for  such  equitable  relief,  as  is  above  suggested, 


their  Lordships  are  not  in  a  position  to  s 
since  no  such  case  has  been  alleged  orproi 
before  them.  On  this  appeal  they  can  a 
say  that  he  has  failed  to  prove  the  case  mm 
and  that  his  suit  ought  to  have  been  d 
missed.  To  such  a  case  the  rule  laid  do 
in  Hickson  v.  Lombard,  L.  R.,  i  House 
Lords,  p.  324,*  clearly  applies. 

Their  Lordships,   therefore,    will    huid 
advise  Her  Majesty  that  this  appeal  sha 
be  allowed  ;  that  the  decrees  under  appeal 
reversed ;  and  that  in  lieu  thereof  a  dca 
be  made  dismissing  the  suic  with  costs 
both  the   Courts    below.     Their   Ixni^ 
would,  however,  further  recommenS  that  il 
dismissal  be  without  prejudice  to  any  qaesb 
as  to  the  lands   alleged  not   to   have  be 
comprised  in  the  purchase-deed,  or  to  i 
title  of  any  person  other  than  the  Cazec 
those  claiming  as  his  representatives.    Tk 
deem  this  reservation  to  be  necessary,  vak 
much  as  the  evidence  as  to  any  lands  bo] 
held  by  Mrs.  Inglis  in  excess  of  those  a  | 
veyed  by  the  deed  is  altogether  uosatise 
tory:  ?nd  a  claim  appears  to  have  been 4 
vanced  by  certain  members  of  the  Cazt 
i?  nily  uni^r  a    title  alleged  to  bt  ^rior 
tb'i*  LOU  eyed  by  the  i>*»d.  which    •'•   i  \ 
tried — anu  cjuld  not  have  been  trie- 1     \  .^< 
them'^nd  the  defendant. 

*  In  delivering  opinion  in  this  case    X.^C  Cr.  n  H 
said :  "  I  subscribe  most  readily  to  tne  doctrrnt-  ' 
where  pieading^s  are  so  framed  as  to  rt  t  tfic  rla.n 
relief  solely  on  the  ground  of  fraud,  it  is  i  ot  ope 
the  plaintiff,  if  he  fails  in  establishing  the  fraud,  to 
out  from  the  allegrations  of  the  Bill  facts  which  mi 
if  not  put  forward  as  proofs  of  fraud,  have  yet  ' 
ranted  the  plaintiff  in  asking  for  relief.     A  defend 
in  answering  a  case  founded  on  fraud,  is  not  bead 
do  more  than  answer  the  case  in  the  mode  in  nl 
it  is  put  forward.     If,  indeed,  relief  is  asked  altd 
tively,  either  on  the  ground  of  fraud,  or  faih'ngi 
ground  then  on  some  other  equity,  a  plaintifiF  maf 
on  the  first  but  succeed  on  the  latter  alternative, 
then,  the  attention  of  the  defendant  has  been  distitf 
directed  to  it,  and  he  has  been  called  on  to  answer 
case^according  to  both  alternatives.     There  is  no^ 
of  this  sort  in  the  pleading%,of  this  case.'* 
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